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Synopsis

Background: Defendant was convicted in the Superior
Court, Cumberland County, Michaela Murphy, J., of
intentional or knowing murder, and he appealed.

Holdings: The Supreme Judicial Court, Jabar, J., held that: 14l
[1] defendant waived religious privilege by disclosing
to a third party a significant part of the confidential

communications that he had made to church leaders;

[2] trial court did not abuse its discretion by denying
defendant's motion to continue the sentencing hearing;

[3] there was no violation of defendant's right to a public trial
under the Sixth Amendment;

[4] trial court misapplied no legal principles in setting
defendant's basic sentence at 35 years; and [5]

[5] trial court acted well within its discretion in reaching the
maximum sentence of 40 years.

Affirmed.

West Headnotes (20)

1] Criminal Law &= Review De Novo

The Supreme Judicial Court reviews legal issues
regarding nature and scope of religious privilege
de novo. Me. R. Evid. 505.

Criminal Law & Questions of Fact and
Findings

Appellate courts review trial court's factual
findings for clear error.

Privileged Communications and
Confidentiality ¢= Clergy and spiritual
advisers

Defendant privilege by
disclosing to a third party a significant part of the
confidential communications that he had made to
church leaders. Me. R. Evid. 505.

waived religious

Privileged Communications and
Confidentiality <= Clergy and spiritual
advisers

Fact that the content of defendant's confidential
communications to church leaders was discussed
three years after the statement was made created
no barrier to court's determination that defendant
waived religious privilege by disclosing to a
third party a significant part of the confidential
communications that he had made to church
leaders. Me. R. Evid. 505.

Homicide <= Indictment and Information

Indictment was sufficient to apprise defendant of
the murder charge against him and allow him to
prepare a defense, and the fact that the State put
the specific name of victim, as opposed to phrase
“human being,” in the indictment did not change
the elements required by “murder” statute;
indictment charged defendant with violating
statute providing that person was guilty of
murder if the person intentionally or knowingly
caused the death of another “human being.” 17-
A Me. Rev. Stat. § 201(1)(A).
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[6]

[7]

(8]

9]

(10]

Criminal Law &= Elements and incidents of
offense

Defendant was not entitled to additional jury
instruction stating that the State was required to
prove that he intentionally or knowingly killed
a specific person and not just intentionally or
knowingly killed another human being, given
that trial court's instructions closely paralleled
the language of statute providing that person was
guilty of murder if the person intentionally or
knowingly caused the death of another human
being. 17-A Me. Rev. Stat. § 201(1)(A).

Criminal Law &= Failure or Refusal to Give
Instructions

The Supreme Judicial Court reviews for
prejudicial error the trial court's denial of a

request for jury instructions,

Criminal Law <= Construction and Effect of
Charge as a Whole

The Supreme Judicial Court reviews jury
instructions in their entirety to determine
whether they presented the relevant issues to
the jury fairly, accurately, and adequately, and it
will vacate the trial court's judgment only if the
erroneous instruction resulted in prejudice.

Criminal Law & Instructions Already Given
Criminal Law &= Refusal of requests

Party can demonstrate that trial court erred by
failing to give a requested instruction only when
the instruction: (1) states the law correctly; (2) is
generated by the evidence in the case; (3) is not
misleading or confusing; and (4) is not otherwise
sufficiently covered in the court's instructions.

Criminal Law <= Time of trial; continuance

The Supreme Judicial Court reviews trial court's
denial of a motion to continue for an abuse
of discretion examining whether the denial had
any adverse prejudicial effect on the movant's

(1]

(12}

(13]

substantial rights and viewing each case largely
upon its own facts and circumstances.

Criminal Law &= Sentence-related
proceedings

Criminal Law = Nature or stage of
proceeding

Sentencing and Punishment &= Continuance

Trial court did not abuse its discretion by denying
defendant's motion to continue the sentencing
hearing; although defendant claimed that he was
entitled to continuance because he was denied
his Sixth Amendment right to a public trial
and his right to confront witnesses, there was
no violation of defendant's right to a public
trial and the Sixth Amendment confrontation
clause did not apply to sentencing proceedings,
court was faced with a global pandemic and
restrictions on courtroom access and courtroom
occupancy applicable to all Maine state courts,
anyone who wanted to address the court or access
the proceeding was able to do so, despite the
pandemic restrictions, and sentencing hearing
did not result in actual prejudice to defendant.
U.S. Const. Amend. 6.

Criminal Law <= Purpose of public trial

The goals advanced by the constitutional public-
trial guarantee are: (1) to ensure a fair trial;
(2) to remind the prosecutor and judge of their
responsibility to the accused and the importance
of their functions; (3) to encourage witnesses
to come forward; and (4) to discourage perjury.
U.S. Const. Amend. 6.

Criminal Law €= Sentence-related
proceedings

There was no violation of defendant's right
to a public trial under the Sixth Amendment
since trial court crafted plan that ensured that
defendant's sentencing hearing was safely open
to the public so that the case, which had
been going on for four years, could finally
reach a conclusion; court was faced with a
global pandemic and restrictions on courtroom
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[14]

[15]

(16]

access and courtroom occupancy applicable to
all Maine state courts, and anyone who wanted
to address the court or access the proceeding was
able to do so, despite the pandemic restrictions.
U.S. Const. Amend. 6.

Sentencing and Punishment ¢~ Factors or
Purposes in General

Sentencing and Punishment <= Manner and
effect of weighing or considering factors

Sentencing and
Punishment = Indeterminate Term

In fashioning a murder sentence, court is required
to complete two steps: (1) court determines
the basic term of imprisonment based on an
objective consideration of the particular nature
and seriousness of the crime; and (2) court
determines the maximum period of incarceration
based on all other relevant sentencing factors,
both aggravating and mitigating, appropriate to
that case, including character of the offender and
the offender's criminal history, the effect of the
offense on the victim and the protection of the
public interest.

1 Cases that cite this headnote

Criminal Law &= Review De Novo

A basic sentence will be reviewed de novo, and
will survive appellate scrutiny unless it appears
to err in principle.

Sentencing and Punishment &= Nature,
degree or seriousness of offense

The sentencing court is not required to elucidate
all the possible means by which the defendant's
crime may be committed, find which method
of commission is worse than the defendant's
or which method is the worst possible way of
committing the crime, and then assign the basic
sentence according to where the defendant's
conduct falls on that spectrum.

117

[18]

[19]

[20]

Sentencing and Punishment &= Harm to
third persons or to institutions

Fact that defendant's three minor children
were in close proximity to the shooting
could be considered by sentencing court when
determining defendant's basic sentence for
murder.

2 Cases that cite this headnote

Homicide <= Murder

Sentencing and Punishment &= Intent,
planning, premeditation

Trial court misapplied no legal principles in
setting defendant's basic sentence at 35 years
for defendant's conviction for intentional or
knowing murder with respect to death of his
wife; based on its determination that defendant
was guilty of an act of domestic violence that was
impulsive, rather than premeditated, court set the
basic sentence at 35 years, and in doing so, court
appropriately placed defendant's conduct along a
continuum of seriousness. 17-A Me, Rev. Stat. §
1251.

2 Cases that cite this headnote

Criminal Law &= Sentencing

The Supreme Judicial Court reviews the trial
court's application of aggravating and mitigating
factors in determining the maximum sentence for
abuse of discretion.

Homicide &= Murder
Sentencing and Punishment ¢= Intent,
planning, premeditation

Sentencing and Punishment <= Degree of
harm caused by offense in general

Trial court acted well within its discretion in
reaching the maximum sentence of 40 years
for defendant's conviction for intentional or
knowing murder with respect to the death of his
wife; court set defendant's basic sentence at 35
years based on its determination that defendant
was guilty of an act of domestic violence that

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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was impulsive, rather than premeditated, and as
aggravating factors, the court considered victim's
pain and suffering before she died and the impact
of her death on her family. 17-A Me. Rev. Stat.
§ 1251.

1 Cases that cite this headnote

Attorneys and Law Firms

*140 Robert Andrews, Esq. (orally), Portland, and James M.
Mason, Esq., Brunswick, for appellant Noah Gaston

Aaron M. Frey, Attorney General, and Donald W. Macomber,
Asst. Atty. Gen. (orally), Office of the Attorey General,
Augusta, for appellee State of Maine

Panel: MEAD, GORMAN,
HORTON, and CONNORS, 1J.

JABAR, HUMPHREY,

Opinion
JABAR, J.

[91] In the early morning hours of January 14, 2016, Alicia
Gaston died after Noah Gaston shot her with a shotgun. In
November 2019, a jury found Gaston guilty of intentional
or knowing murder, 17-A § 201(1)(A) (2021), and the court
(Cumberland County, Murphy, J.) later entered a judgment of
conviction on the verdict, sentencing Gaston to forty years in
prison. We affirm the conviction and sentence.

[. BACKGROUND

[72] Viewing the evidence in the light most favorable to the
State, the jury rationally could have found the following facts
beyond a reasonable doubt. See State v. Ouellette, 2019 ME
75,911, 208 A.3d 399.

[3] Noah Gaston stated that in the early morning hours of
January 14, 2016, he heard a walkie-talkie-type noise that he
thought came from intruders in the home. He checked on his
two-year-old son, who was sleeping in the bed he and his wife
shared; came out of his bedroom on the second floor; checked
on his eight- and nine-year-old daughters, who were sleeping
in their own rooms; and, while standing at the top of the stairs,
he fired his shotgun once at a person located on the stairs.

[74] That person was his wife, Alicia Gaston. Gaston called
9-1-1, stating that he had just killed his wife, and the 9-1-1
dispatcher told him to start CPR. The police officers arrived
onscene at 6:17 a.m. Alicia Gaston died from a gunshot injury
to her abdomen and hand.

[95] On March 10, 2016, a grand jury indicted Gaston on
one count of intentional or knowing murder, 17-A M.R.S. §

201(1)A), and one count of me).nsla.ughter,I 17-A M.R.S. §
203(1)(A) (202 l).2 Gaston pleaded not guilty to both counts.

*141 [6] In a pretrial motion in limine, Gaston sought to
claim a religious privilege, M.R. Evid. 503, to exclude from
the evidence at trial statements that he made to two church
leaders who picked him up from the police station on the
day of the shooting. The State opposed the motion in limine,
arguing that the church leaders were not clergy and, even if
they were, Gaston had waived the privilege because he later
disclosed the statements to'third parties. On January 28, 2019,
the court held a hearing on the motion at which the two church
leaders testified regarding their conversation with Gaston, and
the court took the matter under advisement.

[17] While the motion in limine was under advisement, the
State reported to Gaston and the court that it had obtained
a recording of a conversation between Gaston and a visitor
at the jail. At a hearing on February 8, 2019, the State
summarized that conversation as follows:

Mr. Gaston recounts to [the visitor] that they have now had
the [motion in limine] hearing, that [the church leaders]
have testified, and [Gaston] says essentially that I had a
conversation with [the church leaders], that it was in the
car, not at the church as one [of the church leaders] said.
And Mr. Gaston affirms that he said to [the church leaders
on the day of the shooting], “That's what I have to say.”
He claims in the conversation with [the visitor] that he then
said immediately after that something about the children
but that when he said “That's what I have to say,” he meant
itin a sarcastic way and that they completely misconstrued
the meaning of what he said.
The State contended that Gaston had waived his religious
privilege by disclosing to the visitor at the jail the contents of
his conversation with the church leaders. Gaston contended
that this disclosure did not constitute a waiver because
everything he recounted had already been said in open court.

[18] The court denied the motion in limine, determining that
Gaston could not claim the religious privilege. The court

WESTLAW @ 2021 Thomson Reutars. No ¢laim to ariginal U.8. Government Works, 4
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found that the church leaders were individuals with a religious
role and status. However, the court found that the statements
made to the visitor at the jail constituted a waiver of the
privilege because “[Gaston] [was] ratifying the statements he
made [to the church leaders] ... and he [was] qualifying them
in a way that makes it consistent with his theory that [the
shooting] was an accident.” See e.g., State v. Fournier, 2019
ME 28, 9 24-26, 203 A.3d 801.

[99] The court conducted an eight-day jury trial in November

2019.7 The State's witnesses included both of the church
leaders, and the following exchange occurred with one of
those leaders:

PROSECUTOR: When Mr. Gaston at the church finished
telling you his version of the shooting of his wife, did he
then say something that was particularly notable to you?

CHURCH LEADER: Yes.

PROSECUTOR: After he told you his version of the
shooting, what was the notable thing that he said to you?

*142 CHURCH LEADER: Ah, he said that — well, we
asked him if there was anything else that he wanted to
tell us and he said no, and that this was the only story
that he could tell if he wanted to see his children again.

PROSECUTOR: ... Did [the other church leader] say
anything to [Mr. Gaston] after [Mr. Gaston]’s statement
about this is the only thing I can say?

CHURCH LEADER: Yes.

PROSECUTOR: What did [the other church leader] say to
[Mr. Gaston]?

CHURCH LEADER: “Is there another story you could
tell?”

PROSECUTOR: And did Mr. Gaston answer ...?
CHURCH LEADER: Yes.
PROSECUTOR: What did he say?

CHURCH LEADER: He said, no, that's — that's what
happened.

[110] At the close of the evidence, the State and Gaston
discussed the court's proposed jury instructions and verdict

form.* Gaston contended that “in the case of an intentional
or a knowing murder where depraved indifference is not
charged, the intent has to be specific both to the idea of killing
and to the idea of a specific person. It can't be just someone
who ends up dying.” The State responded that the statute
requires only the death of another human being.

[411] The court added Alicia Gaston's name in the instructions
where appropriate, but the court was not persuaded by
Gaston's argument that the State had to prove, as an additional
element, that the defendant intended to kill the person whom
he had, in fact, killed. The following instructions were given
to the jury:

The law of the State of Maine provides that: A person is
guilty of murder if the person intentionally or knowingly
causes the death of another human being. In order for the
State to prove beyond a reasonable doubt that Noah Gaston
committed the crime of murder, the State must convince
you beyond a reasonable doubt of the following three facts:
First, that another person, Alicia Gaston, is dead; Second,
that Noah Gaston caused her death, which means that
Ms. Gaston's death would not have occurred but for Mr.
Gaston's conduct; and, Third, that Mr. Gaston acted either
intentionally or knowingly when he caused Alicia Gaston's
death. A person causes death “intentionally” if it is his
conscious object to cause another person's death. On other
hand, a person causes death “knowingly” if he is aware that
it is practically certain that his conduct will cause another
person's death.

The jury returned a guilty verdict on one count of murder and

found “that the crime of murder was committed with a firearm

against a person.”

[f12] After the verdict, Gaston renewed his motion for
judgment of acquittal and made a motion for a new trial
based on his argument that the State was required to prove an
intent to kill a specific person. The court denied both motions,
stating that “any rational fact-finder could have found beyond
a reasonable doubt that Mr. Gaston acted intentionally or
knowingly when he caused the death of Alicia Gaston™”
considering that from the testimony a “rational jury could
have unanimously found beyond a reasonable doubt that Mr.
Gaston actually knew that the person coming up the stairs was
in fact his wife, Alicia Gaston, when he discharged a shotgun
into her abdomen when standing in relatively *143 close
proximately to her.” The court also determined that the jury
instructions were appropriate.

'
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[]13] On June 17, 2020, Gaston filed a motion to continue
the sentencing hearing on the ground that the COVID-19
restrictions imposed to protect the health and safety of those
involved in a hearing unfairly restricted his due process rights.
The court denied the motion after considering the need to
balance access to courtrooms with the health and safety of
participants; the four years that had passed since the events;
and Gaston's constitutional right to a speedy trial.

[]14] At the sentencing hearing, the court set the basic
sentence at thirty-five years. The court described the slaying
of Alicia Gaston as a “completely unprovoked, impulsive act
of domestic violence,” but placed it in the “lower quartile of
basic sentences.”

[§15] The court identified Gaston's lack of a criminal record,
his actions when the EMTs arrived, and his childhood
experiences as mitigating factors. The court stated that it
did not consider Gaston's “failure to be a good provider” or
whether or not he had genuine remorse; however, the court
did consider Alicia Gaston's conscious pain and suffering
and the profound impact on Alicia Gaston's family. The
court ultimately determined that “particularly given the victim
impact in this case ... the aggravating factors do outweigh the
mitigating factors, resulting in a final sentence of 40 years to
the Department of Corrections.”

[116] Gaston appealed his conviction and the sentence, and
the Sentence Review Panel granted his application for review
of his sentence. See 15 M.R.S, §§ 2115, 2151-2157 (2021);
M.R. App. P. 2B(b)(1), 20; State v. Gaston, No. SRP-20-200
(Me. Sent. Rev. Panel Aug. 12, 2020).

I1. DISCUSSION

[117] Gaston challenges the court's denial of his claim of
religious privilege; the court's refusal to use his requested jury
instructions; the court's denial of his motion to continue the
sentencing hearing; and the court's calculation of both the
basic and maximum sentence.

A. Religious Privilege

[z
the nature and scope of the privilege ... de novo and [we]
review the factual findings for clear error.” Harris Mgmt., Inc.
v. Coulombe, 2016 ME 166. 7 12, 151 A.3d 7; see Fournier,
2019 ME 28, 924, 203 A.3d 801.

[3] [f18] “We review the legal issues regarding

[]19] “A person has a privilege to refuse to disclose, and
to prevent any other person from disclosing, a confidential
communication made to a member of the clergy who was
acting as a spiritual adviser at the time of the communication,”
but that privilege is waived “if the person or the person's
predecessor while holding the privilege voluntarily discloses
or consents to the disclosure of any significant part of the
privileged matter.” M.R. Evid. 505(b), 510(a) (emphasis
added); see also M.R. Evid. 511 (“A privilege is not waived
by a disclosure that was: (a) [cJompelled erroneously; or (b)
[m]ade without opportunity to claim the privilege.”).

[120] Gaston contends that the court erred when it found that
he voluntarily waived his religious privilege by disclosing
to the visitor at the jail his communications with the two
church leaders because he was only reporting what the
church leaders had already said in open court. However, the
conversation with the visitor at the jail was much more than
that. In speaking with the visitor, Gaston corrected the church
leader's account that the conversation took place in the church,
informing the visitor that it was actually in a car, and *144
Gaston told the visitor that he was being sarcastic in the
conversation with the church leaders when he reported that
“[t]hat's what I have to say” if he wanted to keep his children.
As the court stated, Gaston provided commentary and ratified
the statements he had made to the church leaders to make it
consistent with his theory of the events.

[4] [Y21] Additionally, contrary to Gaston's contention, the
fact that the content of the confidential communication was
discussed three years after the statement was made creates
no barrier to a court's determination that he had waived the
privilege. See e.g., State v. Boucher, 652 A.2d 76, 77-78 (Me.
1994).

[122] The court correctly applied the law, and there is
competent evidence supporting the court's finding that Gaston
disclosed to a third party a significant part of the confidential
communications that he had made to the church leaders. The
court did not err in determining that Gaston had waived the
religious privilege.s See Harris Mgmdt., Inc., 2016 ME 166, ¥
12, 151 A3d 7.

B. Jury Instructions

[5] [6] []23] Gaston contends that the court erred by
declining to give his requested jury instruction that the State
was required to prove that he intentionally or knowingly

© 2021 Thomson Reuters. No claim to original U.S. Government Works. B
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killed Alicia Gaston and not just intentionally or knowingly

killed another human bcing.6

(71 18]
trial court's denial of a request for jury instructions. Srate
v. Dovon, 1999 ME 185, § 7, 745 A.2d 365. “[W]e review
jury instructions in their entirety to determine whether they
presented the relevant issues to the jury fairly, accurately, and
adequately, and we will vacate the court's judgment only if the
erroneous instruction resulted in prejudice.” State v. Hansley,
2019 ME 35, § 8, 203 A.3d 827 (quotation marks omitted).
A party can demonstrate that the court erred by failing to
give a requested instruction only when the instruction “(1)
states the law correctly; (2) is generated by the evidence in
the case; (3) is not misleading or confusing; and (4) is not
otherwise sufficiently covered in the court's instructions.”
State v. Gauthier, 2007 ME 156, 15, 939 A.2d 77.

[125] “A person is guilty of murder if the person[ ]
[i]ntentionally or knowingly causes the death of another
human being.” 17-A M.R.S. § 201(1)(A). Here, the jury
*145 instructions quoted the statutory language and then
listed each element that the State needed to prove: (1) “that
another person, Alicia Gaston, is dead”; (2) that but for
Gaston's conduct, her death would not have occurred and; (3)
that he acted intentionally or knowingly to cause the death.

[126] In State v. Mann, the defendant argued that the proposed
Jjury instruction “needed to inform the jury that prosecutors
bore the burden of proving that the fatal blow was not
inflicted in self-defense.” 2005 ME 25, 9 11, 868 A.2d 183.
In that case, we stated that “[e]ven if we assume[d] that [the
defendant]’s proposed instruction adequately state[d] Maine
law, was generated by the evidence, and was not misleading or
confusing, the trial court's instructions adequately covered the
prosecution's burden of proof.” /d. We concluded that “[w]hen
jury instructions closely parallel the provisions of the Maine
Criminal Code, they are adequate to provide the jury with the
necessary information.” Id. q 13,

[127] Here, the court's instructions closely paralleled the

language of the statute, and the court properly denied Gaston's
request for additional jury instructions.

C. Motion to Continue

[10]  [11] [928] Gaston contends that the court erred when it

denied his motion to continue the sentencing hearing because
he was denied his Sixth Amendment right to a public trial

[91 [924] We review for prejudicial error the

and right to confront witnesses. See U.S. Const. amend. v1.7
“We review a court's denial of a motion to continue for
an abuse of discretion examining whether the denial had
any adverse prejudicial effect on the movant's substantial
rights and viewing each case largely upon its own facts and
circumstances.” Stute v. Dube, 2014 ME 43, 9 13, 87 A.3d
1219 (quotation marks omitted) (citation omitted).

[129] We are not persuaded by Gaston's arguments that the
Sixth Amendment Confrontation Clause applies to sentencing
proceedings. See United States v. Hinklev, 803 F.3d 85, 92
(1st Cir. 2015) (“[T]here is no Confrontation Clause right
at sentencing. The sentencing court has broad discretion to
accept relevant information without regard to its admissibility
under the rules of evidence applicable at trial, as long as
it concludes that the information has sufficient indicia of
reliability.” (citation omitted)); United States v. Luciano, 414
F.3d 174, 178-80 (1st Cir. 2005).

[12]  [13] [f30] We are also not persuaded by Gaston's
arguments that he was denied a public trial. See U.S.

Const. amend. VL.? “The goals advanced by the public-trial
guarantee are 1) to ensure a fair trial; 2) to remind the
prosecutor and judge of their responsibility to the accused and
the importance of their functions; 3) to encourage witnesses
to come forward; and 4) to discourage perjury.” Roberts v.
State, 2014 ME 125, 4 19, 103 A.3d 1031 (quotation marks
omitted). Even if these goals applied to a sentencing hearing,
the court crafted a thorough and thoughtful plan that ensured
that the hearing was safely open to the public so that the case,
which had been going on for four years, could finally reach
a conclusion.

*146 []31] The court was faced with a global pandemic and
restrictions on courtroom access and courtroom occupancy

applicable to all Maine state courts.” The court decided
to hold the contested sentencing hearing after “extensive
planning and cooperation of counsel, members of the Office
of Information Technology, who work for the State of Maine,
the Marshal Service, the Clerk's Office, and other people
who work for the Administrative Office of the Courts™ to
ensure access to the proceeding. In creating this plan, the
court properly considered Gaston's constitutional rights while
balancing the safety restrictions needed during the pandemic.

[132] Anyone who wanted to address the court or access
the proceeding was able to do so, despite the pandemic
restrictions. The court did not abuse its discretion by denying
the motion to continue, and the sentencing hearing did not

Wi
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result in actual prejudice. See Dube, 2014 ME 43, 9 13, 87
A.3d 1219 (“Although the trial court's discretion must be
exercised judiciously and with an eye toward fundamental
fairness, even the arbitrary denial of a continuance cannot sink
to the level of a due process violation unless it results in actual
prejudice.” (quotation marks omitted)).

D. Sentence
[14] [933] Finally, we address Gaston's challenge to the
court's calculation of the basic sentence and the maximum

sentence. '’ “A person convicted of the crime of murder must
be sentenced to imprisonment for life or for any term of years

that is not less than 25.” 17-A M.R.S. § 1251 (2016).) In
fashioning a murder sentence, a court is required to complete
two steps: “First, the court determines the basic term of
imprisonment based on an objective consideration of the
particular nature and seriousness of the crime. Second, the
court determines the maximum period of incarceration based
on all other relevant sentencing factors, both aggravating and
mitigating, appropriate to that case, including the character
of the offender and the offender's criminal history, the effect
of the offense on the victim and the protection of the public
interest.” State v. De St. Croix, 2020 ME 142, 5, 243 A.3d
880 (citations omitted) (alteration omitted) (quotation marks

omitted); see 17-A M.R.S. § 1252-C (2016);'? State v. Hewey,
622 A.2d 1151, 1154-55 (Me. 1993).

*147 1. Basic Sentence
[15]
State v. Cookson, 2003 ME 136, § 38, 837 A.2d 101, and
will “survive appellate scrutiny unless it appears to err in
principle,” State v. Nichols, 2013 ME 71, 9 13, 72 A.3d 503
(quotation marks omitted). In State v. Schofield, we explained
that at step one “the sentencing court ... is required to measure
the defendant's conduct on a scale of seriousness against all
possible means of committing the crime in order to determine
which acts deserve the most punishment.” 2006 ME 101, §
11, 904 A.2d 409. “[T]he sentencing court is not required
to elucidate all the possible means by which the defendant's
crime may be committed, find which method of commission

[16] [134] A basic sentence will be reviewed de novo,

is worse than the defendant's or which method is the worst
possible way of committing the crime, and then assign the
basic sentence according to where the defendant's conduct
falls on that spectrum.” Jd.

[17] [18] [935]Here, based on its determination that Gaston
was guilty of an act of domestic violence that was impulsive
rather than premeditated, the court set the basic sentence at

thirty-five years.'3 The court appropriately placed Gaston's
conduct along a continuum of seriousness, and there was no
misapplication of principle when it set the basic sentence.
Nichols, 2013 ME 71, Y31, 72 A.3d 503.

2. Maximum Sentence
[19]  [20] [Y36] “We review the trial court's application
of aggravating and mitigating factors in determining the
maximum sentence for abuse of discretion.” State 1. Bates,
2003 ME 67,925, 822 A.2d 1129; see State v. Ardoline, 1997
ME 141, 926, 697 A.2d 73. As mitigating factors, the court
considered Gaston's childhood experiences, his lack of any
criminal record, and his application of CPR to his wife. As
aggravating factors, the court considered Alicia Gaston's pain
and suffering before she died, and the impact of her death
on her family. Contrary to Gaston's argument, the court acted
well within its discretion in reaching the maximum sentence
of forty years. See Bates, 2003 ME 67, 925, 822 A.2d 1129.

[137] In sum, the court misapplied no legal principles in
setting Gaston's basic sentence at thirty-five years, and it
acted well within its discretion when, after considering the
aggravating and mitigating factors, it set Gaston's maximum
sentence at forty years. See De St. Croix, 2020 ME 142, 9 5,
243 A.3d 880.

The entry is:

Judgment and sentence affirmed.

All Citations

250 A.3d 137,2021 ME 25

Footnotes
1 This count was later dismissed and instead the jury was instructed that it could consider manslaughter as a lesser included
offense.
WESTLAW  © 2021 Thomseon Reuters. No claim to original U.S. Government Works. 8
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The indictment also alleges in each count the use of a firearm in violation of 17-A M.R.S. § 1158-A(1)(B) (2016). Section
1158-A was repealed and replaced after the commission of the charged crimes. See P.L. 2019, ch. 113, §§ A-1, A-2
(emergency, effective May 16, 2019) (codified at 17-A M.R.S. § 1504 (2021)).

The court had previously held a jury trial starting on February 11, 2019. However, that trial resulted in a mistrial after the
court found “a manifest necessity,” but since Gaston consented to the finding, the court concluded that “there was no
constitutional bar to retrying Mr. Gaston before a different jury.”

Gaston and the State had each submitted proposed jury instructions to the court.

In furtherance of his argument that his privilege was violated, Gaston argues that protection of the right to worship is
broader under article |, section 3 of the Maine Constitution than under the First Amendment of the U.S. Constitution. See
Me. Const. art. |, § 3; U.S. Const. amend. |. But the issue here is not the breadth of the constitutional protection, or even
the breadth of the privilege under Rule 505, but rather whether the privilege was waived. See M.R. Evid. 510.

Gaston also contends that his due process rights were violated when the State included Alicia Gaston's name in the
indictment instead of the phrase “another human being.” Although the indictment included Alicia Gaston's name, it also
included that it was "all in violation of 17-A M.R.S. § 201(1)(A)"; this statute requires that the defendant cause the death of
another human being. 17-A M.R.S. § 201(1)(A) (2021). Therefore, the indictment was sufficient to apprise Gaston of the
charge against him and allow him to prepare a defense; the fact that the State put a specific name in the indictment does
not change the elements required by the statute. See State v. Gauthier, 2007 ME 1586, § 17, 939 A.2d 77 (“The test for
determining whether an indictment is sufficient is whether an accused of reasonable and normal intelligence would, by
the language of the indictment, be adequately informed of the crime charged and the nature thereof, so that the accused
could properly prepare his defense.” (alteration omitted) (quotation marks omitted)).

Gaston argues that there was a violation of his right to confrontation under the Sixth Amendment of the U.S. Constitution,
and not the Maine Constitution, article |, section 6. See U.S. Const. amend. VI; Me. Const. art. |, § 6.

Gaston argues that there was a violation of his right to a public trial under the Sixth Amendment of the U.S. Constitution,
and not the Maine Constitution, Art. |, § 6. See U.S. Const. amend. VI; Me. Const. art, |, § 6.

Version Six of the Judicial Branch's Pandemic Management Order was in place at the time of the sentencing hearing and
states that "proceedings will be governed by the latest version of the Judicial Branch COVID-19 Phased Management
Plan.” PMO-SJC-1 State of Maine Judicial Branch Pandemic Order (amended May 28, 2020). Version One of the Phased
Management Plan was effective at that time and it did not explicitly permit contested sentencing hearings to be scheduled.
COVID-19 Phased Management Plan Version One State of Maine Judicial Branch (May 27, 2020).

Gaston also contends that the court abused its discretion when setting his final sentence and violated his constitutional
rights by not setting his basic sentence at or near the mandatory minimum of twenty-five years. We do not find these
arguments persuasive and do not discuss them further.

Title 17-A M.R.S. § 1251 (2016) has since been repealed and replaced, but the new sentencing statute contains the
same requirement, P.L. 2019, ch. 113, §§ A-1, A-2 (emergency, effective May 16, 2019) (codified at 17-A M.R.S. § 1603
(2021)); see State v. De St. Croix, 2020 ME 142, § 6 n.3, 243 A.3d 880 (noting that a person convicted of a crime “must
be punished pursuant to the law in effect at the time of the offense rather than at the time of sentencing” (quotation
marks omitted)).

Title 17-A M.R.S. § 1252-C (2016) has since been repealed and replaced; the two versions of the sentencing statute
contain the same requirements. P.L. 2019, ch. 113, §§ A-1, A-2 (emergency, effective May 16, 2019) (codified at 17-
A M.R.S. § 1602 (2021)).

Although the court did not explicitly mention it when it determined the basic sentence, Gaston's three minor children
were in close proximity to the shooting, and this fact can be properly considered at step one. Stale v. Leng, 2021
ME 3, 1 21, 244 A.3d 238 (“Here, the court properly considered the presence of the victim's children at the murder in
setting the basic sentence at the higher end of the range.”); see also State v. Weyland, 2020 ME 129, 1 36, 240 A.3d
841 (“Accordingly, children witnessing horrific violence exacted upon one parent by another is a significant factor in a
sentencing decision.” (quotation marks omitted)).

End of Document ® 2021 Thomson Reuters. No claim to original U.S.

Government Weorks.
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LETTER FROM DEFENTIANT MOTION AGREEING WITH MY ATTORNEY'S WITHRDRAWMAL AND ASKING FOR A
NEW ATTORNEY

HEARING - MOTION FOR WITHDRAWAL OF OUNSL HELD ON 01/792018

M MICHAERELA MURPHY JJUSTICE

Atorney: DAVID PARIS

DA MEGAN ELAM

Defendant Present in Count

FIR @8 JUSTICE MURPHY WILL TAKE MATTER UNDER ADVISEMENT UNTIL 2026018,

TRIAL - JURY TRIAL CONTINUED ON 02052018

NEW COUNSEL APPDINTED
Parly{sy  NOAH GASTON
ATTORNEY - WITHDRAWN ORDERED ON 0203/2018

Atorney: ANDREW WRIGHT
Parisi NOAH GASTON
ATTORNEY - APPOINTED ORDERED ON 021572018

Adermey: ROBERT ANDREWS
Fartyisin  NOAH GASTON
ATTORNEY - APPOINTED ORDERED ON 02/0520:8

Atlomey: MERRITT HEMINWAY

[RIAL - JURY TRIAL SCHEDULED FOR 1 UC32018 a1 08:30 a.m. 1 Room No. i
M MICHAELA MURPHY LIUSTICE

NOTICETO PARTIES/ICOLUNSEL

Printed on: 0771373020
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TRIAL - JURY TRIAL NOTICE SENT ON 0241272018

IEOMOTHON - MOTION FOR WITHDRAWAL OF ONSL FILED BY COUNSEL ON 847972018

ATTORNEY HEMINWAY'S MOTION TO WITHDRAW FILED.
MOTION - OTHER MOTION FILED BY STATE ON 06/222018

MOTION TO TERMIT THE TAKING OF TESTIMONY VIA VIDED DEPOSITION
HEARING - OTHER HEARING SCHEDRLULED FOR 071272018 2 0L:00 pot. in Roomy No. 1]

NOTICE TO PARTIES/COUNSEL
HEARING - OTHER HEARING NOTICE SENT ON D&267018

WRIT - HAREAS CORPUS TO PROSECUTR ISSURD ON (04262018

CERTIFIED CCPY TQ SHERIFF DEPT.

Pamylsy  NOAH GASTON

ATTORNEY - WITHDRAWN ORDERED ON 0471972018

Auvoraey: MERRITT HEMINWAY

WIH'J" S HARBEAS CORPUSTO PROSECUTE ORDERED ON 06/282018

ROLAND A COLE | JUSTICR

MOTION -« OTHER MOTION GRANTED ON 02T/ 2008

MMICHAELA MURPHY L JUSTICE

MOTION TO PERMIT THE TAKING OF TESTIMONY VIA VIDEO DEPOSITION

MOTION -« MOTION FOR APPOINTMENT OF CNSL FILED BY DEFENDANT ON 077102018

CO-COUNSEL

S MOTION - MOTION FOR APPOINTMENT OF ONSL GRANTED ON T/ 102018

M MICHAZLA MURPHY _JUSTICE

CORY TO PARTIES/CONUINSREL,

Parta(s)  NOAM GASTON

ATTORNEY - APPOQINTED QRDERED ON 07/ 122018

Anornen: TAMES MASON
HEARING - OTHER HEARING HELD ON 07112/2018

DEPOSITION OF IEFFREY BRUNDAGE HELD IN COURT ROOGM 9.

~ MOTION - MOTION FOR MENTAL EXAMINATION FILED BY DEFENDANT ON 0972172018

-\O.AH ‘ﬁ \3 lJ\
CUMUDCR.2016-00-188
DOCKET RECORD

MOTION FOR z«xuwmmr\ or ua\cmm STATE OF MIND BY THES :Mri SRENSIC SERVICE

M MICHAELA MURPHY ‘.Jl-.‘)]"I(T?E

CORY SENT TO STATE FORENSIC SERVICE

PSYCHIATRIC EXAM - ORDER MENTAL EXAM-INSANITY ENTERED ON 09/27/2018
M MICHAELA MURPHY . JUSTICE

IMPOLUNDED, PLEASE EXPEDITE. NEED BY 10-15-18.

LETTER - FROM NON-PARTY FILED ON 10032018

LETTER FROM STATE FORENSIC INFORMING PARTIES THAT AN EXAM IS SCHEDULED FOR 10-9-18.

MOTION - MOTIONTO CONTINUE FILED BY DEFENDANT ON {0/0572018

Page 8 oL 18
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NOAH GASTON
CUMCD-CR-201 6. 0088
DOCKET RECORD

Atorsey: ROBERT ANDREWS

MOTION TO CONTINUE 3 TRIAL

MOTION - MOTIEON TO CONTINUE GRANTED ON |(FD3720°8

M MICHAELA MURPHY | JUSTICE

COPY TO PARTIESICOUNSEL MOTIONS IN LIMINE AND PROPOSED VOIR DIRE DUE
FERSE" PRETRIAL CONFERENCE T0 BE SET JANLIARY 2019 JURY SELECTION ¢ DAY
RER SR LY JURY TRIAL 2/ 1/19 AND FOR THE NEXT TW0O WEEKS

TRIAL - JURY TRIAL CONTINUED ON 10052058

M OMICHAELA MURPHY L JUSTICE

Charge(sh 1.2

TRIAL - JURY TRIAL SCHEDULED FOR C2/O8201% a1 08: 3 mom,

NMANTCHAELA MURPHY JUSTCE

NOTICE 70 PARTIES/COUNSEL JURY SELECTION

Chargelsi: 1.2

TRIAL - JURY TRIAL SCHEDULED FOR G2 L2009 o 0R:30 .

NOTICETO PARTIES]CQUNSEL
MOTION . MOTION TO CONTINUE FILED BY DEFENDANT ON 1W0S2018

TRIAL

28 MOTION - MOTION TO CONTINUE GRANTED ON 10/ S/20H8

{22008

D22

2009

nIene

22019

20T

022018

°3.200

M MICHAELA MURPHY (IUSTICE
JURY SELECTION 278719, TRIAL BEGINS 2/ /19222519,
PEYCHIATRIC EXAM - GRDER MENTAL EXAM-INSANITY REPORT FILED ON 111272018

IMPGUNDED FROM THE STATE PER ORDER.
MOTION - MOTION IN LIMINE FILED BY STATE QN 010272009

DA PAUL RUCHA
STATES MOTION IN LIMINE AND MEMORANDUM
OTHER FILING - OTHER DOCUMENT FILED ON 01022009

Atterney; ROBERT ANDREWS
QBIECTION TO STATE'S REQUEST FOR A VIEW
MOTION - MOTION IN LIMINE FILED BY DEFENDANT ON 01/02/2019

Atlorney: ROBERT ANDREWS
FIRST MOTION IN LIMINE
MOTION - MOTION [N LIMINE FILED BY DEFENDANT ON 0LOY20IY

Altorney: ROBERT ANDREWS
SECOND MOTION IN LIMINE
MOTION - MOTION IN LIMINE FILED BY DEFENDANT ON 01/02/2019

Auorey: ROBERT ANDREWS
DEFENDANT'S THIRD MOTION IN LIMINE
MOTION « MOTION IN LIMINE FILED BY DEFENDANT ON 01022016

Avprney: ROBERT ANDREWS
FOURTH MOTION IN LIMINE
MOTION - MOTION IN LIMINE FILED BY DEFENDANT ON 01022019

2

Page 90
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NOAH GASTON
CUMCD-CR-2016-00458
DOCKET RECORD

Aterney. ROBERT ANDREWS
DEFENDANT'S FIFTH MOTION IN LIMINE
DUONIME MOTION - MOTION FOR ENLARGEMENT OF TIME FILED BY DEFENDANT ON 011022019

Adormoy: ROBERT ANDREWS
TOFILE PROPOSED VOIR DIRE STATFS POSITON UNKNOWN
DEO22019 HEARING - MOTION IN LIMINE SCHEDULED FOR 01722/2009 at 09:00 v, in Room No., 8

NOTICE TO PARTIES/COLINSEL

BL0Z2018 HEARING - MOTION IN LIMINE NOTICE SENT ELECTRONICALLY ON 61/0272019
HM PAULTURDOTTE L ASSISTANT CLERK

BEDLE IURY FILING - PROPOSEDR VOIR DIRE FILED BY STATE ON 011472019

DA MEGAN ELAM
G028 MOTION - MOTION FOR ENLARGEMENT OF TIME CRANTED ON 010202019

MOMICHAELA MURPHY LJUSTICE

COPY TO PARTIES/COUNSEL PERICD FOR FILING MOTIONS ENLARGED TO 1711419
0052009 Chargefsy;: 1.2

MOTION - MOTION FOR ENLARGEMENT OF TIME FILED BY DEFENDANT ON OOy

MOTION TO ENLARGE TIME TO FILE JURCR QUESTIONNAIRES AND PROPOSED VOIR DIRE
IS0 JURY FILING - PROPOSED VOIR DIRE FILED BY DEFENDANT ON 01/15/2019

Adiorney; ROBERT ANDREWS )
GLA2008 JURY FILING - PROPOSED JURY INSTRUCTIONS FILED BY DEFENDANT QN 041 ﬁf?.-m?f:_-__!l_

A
-
-

Astornes s ROBERT ANDREWS
SLIVING HEARING - MOUTION IN LIMINE HELD ON 012302014
M MICHAELA MURPHY JUSTICE
Anorney: ROBERT ANDREWS :
DA: MEGAN ELAM TR
01252019 HEARING . MOTION IN LIMINE CONTINUED ON 017222019
MMICHAELS MURPEY _IUSTICH
TOIAN 28
1232018 Chargets)h: 1.2

HEARING - MOTIIN IN LIMINE SCHEDULED FOR (R8I0 9 a0 09:00 aam. in Rogm No, §

NOTICE TO PARTIESTCOUNSEL
ONZS2009 Chargesy |2
HEARING - MOTION IN LIMINE HELD ON 01/28/2019 0900 aam.
M MICHAELA MURPHY _JUSTICE
Delendant Present in Coun
GHISS MOTION - MOTION IN LIMINE GRANTED ON 017223019
MOMICHAELA MURPHY JUSTICR
Defendant Present in Cour:
i){g;;*;‘l;:l PARTIES/ICUINSEL GRANTED - STATE PROHIBITED FROM DESCRIBING
W Vi
(17292019 MOTION . MOTION IN LIMINE UNDER ADVISEMENT ON 01/22/20:9
M MICHAELA MURPHY JUSTICE
D1/29/2009 MOTION - MOTION IN LIMINE DENIED ON 017282019
M MICHAELA MURPHY | JUSTICE
COPY TO PARTIESICOUNSEL SONG LYRICS ARE ADMISSIBLE

R Pape |0pL IR Primted on: 0771372030
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NOAH GANTON
CUMCD.CR-2018-00-88
DOCKET RECORD

2009 MOTION - MOTION IN LIMINE MOOT ON 01/22/2019
MOMICHAELA MURPHY (IUSTICE .
STATE NOT 1O REFER TO OR ADMIT PHYSICAL OBIECTS. DEF AGREES [SSUE RESOLVED WITH STATE PROFFER

D12972009 MOTION « MOTION IN LIMINE UNDER ADVISEMENT UN 012202019

M MICHAELA MURPHY _ILUSTICE

CTV TAKKS UNDER ADVISEMENT TO READ DEPO TRANSCRIFTONLY ASTO LIGHTING CONDITIONS.
G1202018 MOTION - MOTION IN LIMINE GRANTED ON 0128209

MMICHAELA MURPHY L JUSTICE

CORY TO PARTIESICOUNSEL GRANTED IN PART, WIT. BRUNDAGE CAN TESTIFY R

LIGHETS LOCATED. ETC BUT CANNOT TESTIFY RE: WHAT LIGHTS ILLUMINATED WHEN HE LIVED THERE.

RULING BASED ON RISK QF CONFUSION TO JURY UNDER J03
PU2R20 S MOTION - MOTION IN LIMINE UNDER ADVISEMENT ON 017222009

M MICHABLA MURPHY , IUSTICE

O REQUIRES TESTIMONY OF WITNESSES. TESTIMONIAL HEARING HELD 17282019,

BRIFEFS TO BE FILED WITH COURT BY 2/1/2009.

0529209 MOTION - MOTION IN LIMINE DENIED ON 01/28:2019

MAMICHAELA MURPHY | JUSTICE

COPY TO PARTIES/COUNSEL DENIED IN PART, WIT. BRUNDAGE CANNDT TESTIFY

RE: WHAT LIGHTS ILLUMINATED WHEN HE LIVED THERE., CANTESTIEY ABOUT WHERE LIGHTS LOCATEDR.

HOW WIREDR, ETC.
S2AR20M9 (FTHER FILING - OTHER DOCUMENT FILED ON 02/02/2019

n

Antorney: JAMES MASON
DEFENDANTS SUPPLEMENTAL BRIEE ON HIS FIRST MOTION IN LIMINE
pefse 132

OTHER FILING - OTHER BDOCUMENT FILED 0N 02012019

(20812019

A ROBERT ANDREWS
DEFENDANTS PROPOSED JURY INSTRUCTIONS FILED

012009 Chargelsy, 1.2
TRIAL - JURY TRIAL HELD ON 021 172019 at 09:30 a.m. in Room Na. 11
MAMICHAELA MURPHY LIUSTICE
Auorney: ROBERT ANDREWS
D MEGAN ELAM Reporien TIMOTHY THOMPSON
Defendan: Presenn in Coun
TRIAL DAY ONE: TRIAL BEGINS, JURY SWORN. INDICTMENT READ. OPENING STATEMENTS. STATES
TESTIMONY BEGING.

RITEHI0NG MOTION - MOTION FOR SANCTIONS FILED BY DEFENDANT ON 021372019

Attrney. ROBERT ANDREWS
2TLNZ0MY Chargefsy 12

MEARING - OTHER MOTION SCHEDULED FOR 02/142019 2 10:00 s, i Rooem No, §1

MOTION FOR SANCTIONS RE: DISCOVERY VIOLATION
BIAAMG Chargeish 1.2
HEARING - OTHER MOTION NOTICE SENT ON 02/13/2019
HM PAULTURCOITE ASSISTANT CLERK
MOTION FOR SANCTIONS RE: DISCOVERY WVIOLATION
20122019 OChgroefsy: 12
HEARING - OTHER MOTION HELD ON 02/1472019 a0 10:15% a0m. i Room No, 1!
M MICHAELA MURPHY L JUSTICE
Attornzy: ROBERT ANDREWS

‘.
*
s
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NOAH GASTON
CUMUD-CR-200600258
DOCKET RECORD
DA MEGAN ELAM Beporner TIMOTHY THOMPSON

Defundan: Prosent in Cognt

MOTION FOR SANCTIONS RE: DISCOVERY VIOLATION MOTION UNSEALED.

HEARING - CONFERENCE SCHERULED FOR 031372009 at 10:00 4.m,

M MICHARLA MLUERPHY (JUSTICE

NOTICE TO PARTIES/COUNSEL SET FOR PHONE CONFERENCE WITH PARTIES TO

SCHERULE RE-TRIAL

HEARING - CONFERENCE HELD ON 032008 a0 10:00 2.m,

M MICHAELA MURPHY | JUSTICE ) ) n
PHONE CONFERENCE HELD WITH PARTIES. STATE SENDING OUT DR'S REPORT A5 DISCOVERY. DEADL I\L
FOR FILING ALL PRETRIAL MOTIONS {8 872419, JURY SELECTION SET FOR [/IX19 AND JURY TRIAL SET ¥
FUEMIG

MOTION - OTHER MOTION FILED BY DEFENDANT ON 037252019

MOTION TG AL'T’U‘RI?F DEPOSITION FILED BY DEFENSE.

TRIAL - JURY TRIAL SCHEDULED FOR 1082019 41 08:3¢ a.m. in Room No, {1

M MICHAELA MURPHY . JUSTICE

Attorney: ROBERT ANDREWS

DA MEGAN ELAM

NOTICE TO PARTIES/COUNSEL SENT =LECTRONICALLY  JURY TRIALTO BEGIN AFTER JURY SELECTED.
OTHER STLING - MEMORANDUM OF LAW FILED ON 02/08/2019

ES OBIECTION TO DEFENDANTS MOTION TO AUTHORIZE DEPOSITION.
WOFILING - OTHER DOCUMENT FILED ON 05/02/2019

STAT
GTH

Avorney: ROBERT ANDREWS

DAL MEGAN FLAM

TRANSCRIFT AND ALUIDIO ORDER FORM OF TRIAL AND MOTION FOR MISTRIAL QRDER FORM EMAILED 1O
OTOONTHIS DATE.

ORDER - TRANSCRIFT ORDER FILED ON D060

TRANSCRIPT & AUDIO ORDER FORM: REQUEST ASKING TO HAVE A PAPER TRANSCRIPT PRODUCED OF THE
TRIAL & MOTIONS PROCEEDING HELD IN THIS MATTER DURING THE DATES OF 021 11190214419,

COPY OF ORDER SCANNED & EMAILED TO OTO & GCR THOMPSON ON THIS DATE
HEARING - OTHER MOTION SCHEDULED FOR 06252019 35 01:00 p.m. in Room No. 11

HEARING ON DEFENDANTS REQUEST FOR A DEPOSITION OF WITNESS, NOVICE SENT 1O PARTIES
ELECTRONICALLY.

HEARING - OTHER MOTION HELD ON 08/25/2019 a1 0 pan. in Reom N, 8

MMICHAELA MURPHY . ?USTI{"?’;

Atwraey: ROBERT ANDREWS

DA PAUL RUCHA Reporter: TIMGTHY THOMPSON

Defendant Preset in Couss

HEARING ON DEFENDANT'S REQUEST FOR & DEPOSITION OF WITNESS, XOTICE SENT TO PARTIES
BELECTRONICALLY.

MOTION - OTHER MOTION GRANTED 0N 06/23/2019

MOTION TO AUTHORIZE DEPOSITION FILED BY DEFENSE. REPORT TO STATE DUEBY  B/i1e.
MOTION - MOTION TO SE1 BAIL FILED BY DEFENDANT ON (BR52N1Y

Atlorney: JAMES MASON

DEFENDANTS MOTION TO ADMIT DEFENDANT TO BAIL.

Page lliﬁ 18 Printed on: 0771572020



NQAH GASTON
CUMCD-CR-2016-00488
DOCKET RECORD

ORAT2018 MOTION « MOTION N LIMINE FILED BY STATE OX 08/03/20149

DA MEGAN ELAM
STATES MOTION IN LIMINE REGARDING STATEVENTS OF ALICTA GASTON
052773019 HEARING - CONFERENCESCHEDRULED FOR 1OMH2019 @ 12:00 pon,
NOTICETO PARTIES/COUNSEL SENT ELECTRONICALLY, PHONE STATUS CONFERENCE.
HNOL2019 HEARING - CONFERENCE HELD ON 10/0172019 ai 12:00 p.m,
M MICHAELA MURFPREY JUSTICE
Aticmmey: ROBERT ANDREWS
DA MEGAN ELAM
DEFTOFILE MOTION ON MEDCAL EXAMINER AND CHANGE OF VENUE, DEFTO FILE RESPONSETOSTATES
MOTION IN LIMINE, DEF TO FILE MOTIONS BY (07709, HRGTO BE HELD MORNING OF JURY SEL. PARTIES
AGREETO USE SAME JUROR QUESTIONNAIRE, JURY SELECTION TO BEGIN [ AT B30A AND CONTINUE
T AND INTQ TRIAL,
OIS MOTION - MOTION IN LIMINE FILED BY DEFENDANT ON [0/1072019

Atorney: ROBERT ANDREWS
102019 OTHER FILING « OTHER DOCUMENT FILED ON 1071072019

Aniormey: ROBERT ANDREWS
- DANTS RESPONSE TO THESTATES MOTION IN LIMINE REGARDING STATEMENTS OF ALICIA GASTON
SIS MOTION - MOTION TO CHANGE VENUE FILED 8Y DEFENDANT ON H2102019

Avowecy: ROBERT ANDREWS
HEIZ09 MOTION - MOTION FOR EXLARGEMENT OF TIME FILED BY DEFENDANT ON 10/10v2019

Adiorney: ROBERT ANDREWS
DCR2019 MOTION - MOTION TO PREPARE TRANSCRIPT FILED BY DEFENDANT ON 10182019

Adorney: ROBERT ANDREWS

AT STATE EXPENSE - WITH TRANSCRIPI/ALDID REQLEST HORM
N/ HEARING - CONFERENCE SCHEDULED FOR (/202019 at 09:30 sm,

M OMICHAELS MURPHY JUSTICE

NOTICETO PARTIES/COUNSEL TELEPHONIC CONFERENCE
HEZDZONY HEARING « CONFERENCE HELD ON 10021/2019 21 0050 wa.

M MICHAELA MURPHY . JUSTICE
HP2IINTY HEARING - MOTION IN LIMINE SCHEDULED FOR 1002972019 a1 1 1:00 am. i Room Ne. 1!

NOTICE TO PARTIES/ACOUNSEL SENT BELECTRONICALLY

NDYLEY HEARING - MOTION IN LIMINE HELD ON 102920049 m F1:00 am. in Reons No. ||
M MICHARLA MURPHY L JUSTICE
Defendam Present in Court

HRISZHIY MOTION - OTHER MOTION FILED BY DEFENDANT ON 1y29/2009

Aliorney: JAMES MASON
. DﬁffENDf\ NT'S MOTION FOR INDIVIDUAL, AT TORNEY LED VOIR DIRE
292019 MOTION - OTHER MOTION FILED BY DEFENDANT ON 10292019

Alurney: TAMES MASON
N DEFENDANT'S PROPOSED JURY GUESTIONNAIRE,
HIZ92MG MOTION « MOTION TO CHANGE VENUE UNDER ADVISEMENT ON 172902019
3
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NOAH GANTON
CUMCDLCR2016-G048R
DOCKET RECORD

M MICHAELA MURPHY (JUSTICE
DEFERRED UNTIL TRIAL
FWZOZGI9 MOTION - MOTION TO SET BAIL DENIED ON 102572019
M MICHAELA MURPHY L IUSTICE
NOTICE TO PARTIESCOUNSEL GIVEN IN COURT
IZRANE MOTION - MOTION FOR ENLARGEMENT OF TIME GRANTED ON 10/29/2019
M MICHAELA MURPHY (JUSTICE
: NOTICE GIVEN [N OPEN COURT
HYZO2619 MOTION - MOTION [N LIMINE DENIED ON 10/292019
M MICHAELA MURPHY L JUSTICE
PDENIED WITHOUT PREIUDICE. TFISSUES ARISE AT TRIAL. GO TO SIDERAR,
A MOTION - MOTION IN LIMINE GRANTED ON 1292019
M MICHAELA MURPHY JUSTICE
NOTICE GIVEN TO PARTIES/COUNSEL IN OPEN COURT
292019 JURY FILING - PROPOSED VOIR DIRE FILED BY STATE ON 102002019

Anorney: PALIL RUCHA
STATES REQUEST FOR WRITTEN AND ORAL VQIR DIRE
MU0 MOTION - OTHER MOTION DENIED ON 100292019
M MICHAELA MURPHY JUSTICE
DEFENDANT'S MOTION FOR INDIVIDUAL, ATTORNEY LED VOIR [MRE
HEIW2019 MOTION - MOTION TO PREPARE TRANSCRIPT GRANTED ON [0/29:2019
M MICHAELA MURPHY | JUSTICE
NOTICE GIVEN TO PARTIES/COUNSEL IN OPEN COURT
HRIDZNS TRIAL - JURY TRIAL CONTINUED ON 10/29/2019

JURY SELECTION TQ REGIN 11/12/18
WIWINTY TRIAL - IURY TRIAL SCHEDULED FOR 1141272009 at 0830 a.m. in Room Ng. 11

NOTICE TO PARTIES/COUNSEL SENT FLECTRONICALLY
APRP2Y OTHER FILING - OTHER DOCUMENT FILED ON 1000:2019
JIM PAUL TURCOTTE . ASSISTANT CLERK
NOTICE OF REMOVAL OF EXHIBITS - STATES EXHIBITS WERIFIED AND RECRIVED BY DEVECTIVE ETHEL ROSS
OF MAINE STATE POLICE.
PURT20S WRIT - HABEAS CORPLS TO TESTIFY ISSUED ON 11/07/,2019

ChRTIFIED COPY TO SHERIEF DEPT. WRIT ISELUED FOR WITNESS FRED JACKSON (07 HET AT MAINE STATE
PRISON
PEOT/I019 WRIT - HABEAS CORPUS TO TESTIFY ISSUED ON | 10772019

CERTIFIED COPY TO SHERIFF DEFT. WRIT ISSUED FOR WITNESS AHMED SADEK ¢ 1072094) AT CCL
TUI22019 Chargels): 2
FINDING - IS BY DA/AG-OTHER ENTERED ON 02/1 112019

MANSLAUGHTER IS EXPECTED TO BE CHARGED AS & LESSER INCLUDED QFFENSE
2018 TRIAL - JURY TRIAL HELD ON 1IN 22019 ar 08:30 aum
MMICHAELA MURPHY JAUSTICE
Defendan Present in Court
MURY SELECTED. TRIALTO BEGIN | 1509 AT 8:304
FLR2D D TRIAL - JURY TRIAL HELD ON 32009 20 08:30 2.0y, i= Roam No. 1!
MMICHAELA MURPHY _JUSTICE
Atorney: ROBERT ANDREWS

d

-
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NOAH GASTON
CUMCD.CR-2016-00-88
DOCKET RECORD

I3A: MEGAN ELAM Reporter: TIMOTHY THOMPSON
Deleadam Present in Cournt

JURY TRIAL DAY ONE
PIPESZGEO MOTION - MOTION IN LIMINE FILED BY DEFENDANT ON 1 1132019

Anorneys TAMES MASORN
REFENDANTS SIXTH MOTION IN LIMINE
RIS MOTION - MOTION IN LIMINE FILED BY DEFENDANT ON 11232019

Anornes: JAMES MASON
DEFENDANT'S SEVENTH MOTION IN LIMINE
PEGAZGIS MOTION - MOTION [N LIMINE FILED BY DEFENDANT 0N 132019

Aleraey: JAMES MASDN
DEFENDANTS EIGHTH MOTION IN LIMINE
PERINTE TRIAL - JURY TRIAL HELD ON 117142019 a0 12:00 p.o fn Roem Mo, 1]

JURY TRIAL DAY 2 HELD.
PNy MOTION - MOTION [N LIMINE GRANTED ON 117132019
M MICHAFELA MURPHY | JUSTICE
HULING MADRETO COUNSEL IN CHAMBERS ORALLY
29 Cheroefsy 1.2
TRIAL - JURY TRIAL HELD ON 02082039
M OMICHAELA MURPHY L JUSTICE
PRAS2018 TRIAL - JURY TRIAL HELD ON D 132009 m 08230 am. in Room Na. 1o

TURY TRIAL DAY 3 HELD,
PIOTS200S TRIAL - JURY TRIAL HELD ON /182019 & 08:30 aun.

JURY TRIAL DAY 2 HELD
ST TRIAL - JURY TRIAL HELD ON 11/19/2019 22 08:30 aum. in Room No. 11

ICRY TRIAL DAY 5 HELD,
HRIRIY OTHER FILING - OTHER DOCUMENT BILED ON 11 GG

AGREEMENT OF PARTIES FILED.
CLVZNE TRIAL - JURY TRIAL HELD ON 1172002019 a1 08:30 am. in Koo No. 1

TURY TRIAL DAY 6 HELD

HH2IA0EY WRIT - HABEAS CORPUS TO TESTIFY REMANDED ON 1152102019
M MICHAELA MURPHY _JUSTICE

PZII019 WRIT . HABEAS CORPUS TO TESTIEY REMANDED ON [1212019

VNEZNZONY TRIAL - JURY TRIAL HELD ON | 2019

IURY TRIAL DAY 7 HELL - JURY DELIRERATI G
V609 MOTION - MOTION FOR ENLARGEMENT OF TIME FILED BY DEFENDANT ON 1 1/26/2019

Atarney: ROBERT ANDREWS

FOR ENLARGEMENT QF TIME TO FILE A MOTION FOR NEW TRIAL AND RENEWED MOTION FOR JUDGMENT OF
ACQUITTALTO 122319 AND 12272016 FOR RESPONSE FROM THE STATE

LUNOPPOSED

CR-200 Page 1530018 Printed on: 071572020



PGS MOTION - MOTION FOR ENLARGEMENT OF TIME GRANTED ON 112672019

e

M MICHAELA MURPHY L IUSTICE
COPY TO PARTIES/COUNSEL
OLORI20 MOTION - MOTION FOR NEW TRIAL FILED BY DEFENDANT ON 01/0372020

Avorney: ROBERT ANDREWS

NOAH GANTON
CUMCD-CR-2015-00488
DOCKET RECORD

DEFENDANTS RENEWAL OF MOTION FOR JUDGMENT OF ACQUITTAL AND MOTION FOR NEW TRIAL

01272020 MOTION - MOTION FOR ENLARGEMENT OF TIME FILED BY DEFENDANT ON [2/232019

Arerney: ROBERT ANDREWS
DUTIEAN MOTION - OTHER MCTION FILED BY STATE ON 114122019

DA MEGAN ELAM

REQUEST FOR PERMISSION TO BRING FIREARM CGR WEAPON INTO A COURT FACILITY.
D2TI0Z0 MOTION - OTHER MOTION GRANTED ON 117122019

M MICHAELA MURPHY JUSTICE

REQUEST FOR PERMISSION TOQ BRING FIREARM OR WEAPON INTO A COURT FACILITY,
07 2W2I020 MOTION - MOTION FOR ENLARGEMENT QF TIME MOGOT ON 01/27/2020

MOMICHABRLA MURPHY JUSTICE
GLOSZNIN MOTION - OTHER MOTION FILED BY STATE ON 02/05/2020

DA MEGAN ELAM
STATE'S RESPONSE T DEFENSE MUTION FOR NEW TRIAL
02N OTHER FILING - OTHER DOCUMENT FILED ON 0241442020

Atorpen ROBERT ANDREWS
DEFS REPLY TO STATE'S RESPONSE

NOTICETO PARTIESICOUNSEL SENT ELECTRONICALLY
O2INZ020 LETTER - FROM NON-PARTY FILED QN 02/23/2020

LETTER FROM DONOVAN GASTON
L2600 HEARING - MOTION FOR NEW TRIAL HELID ON 02:26/2030 a1 D100 P iy Room Mo, 1
MOMICHAELA MURPHY (JUSTICE
Arpengy: ROBERT ANDREWS
1AL MIEGAN ELAM Reponer JANETTE COOK
efendan: Present in Court
322020 MOTION - MOTTON FOR NEW TRIAL DENIED ON O3/02/2020
M MICEAELA MURPHY JUSTICE
COPIES TO PARTIES/COUNSEL SENT ELECTRONICALLY
G3/HN2020 HEARING - SENTENCE HEARING SCHEDULED FOR 03272020 a0 01200 pan, in Room N, 1]

‘ NOTICE T{} PARTIES/COUNSEL SENT ELECTRONICALLY
(31072020 HEARING - SENTENCE HEARING NOTICE SENT ELECTRONICALLY ON 03102020

031772020 HEARING - SENTENCE HEARING NOT HELD ON{ 3 a2020

CASE CONTINUED DUE 70O EMERGENCY QRDER RE: COVID,
RIITANIE HEARING - SENTENCE HEARING CONTINUED ON 0316/2020

R0 Page Hjl:} U 18

2020 HEARING - MOTION FOR NEW TRIAL SCHEDULED FOR D2/26/2020 a1 01:00 oy, G Rogore New 1

Printed on: 07132020
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NOAH GANTON
CUMCD-CR-2016.00488
BOCKET RECORD

LETTER - FROM NON-PARTY FILED ON 03272020

LETTER FROM SONIA DUCKARME ON BEHALF OF DEF FOR SENTENCING
HEARING - SENTENCE HEARING SCHEDULED FOR 062602020 2t 0500 5.m. in Reor Na. 11

NOTICE TO PARTIES/COUNSEL SENT ELECTRONICALLY
OTHER FILING - SENTENCING MEMORANDUM FILED BY STATE QN 06/ 82020

DA MEGAN ELAM
LETTER -~ FROM PARTY FILED ON 087172020

Aunrngy: ROBERT ANDREWS

LETTER TG COURT LISTING DEFENSE PARTICIPANTS FOR SENTENCING HEARING IN FERSON AND VIA VIDE
AND LETTER.

MOTION - MOTION TO CONTINUE FILED BY DEFENDANT ON 06/17/2020

Anarney: ROBERT ANDREWS
MIC SENTENCING HEARING
OTHER FILING - SENTENCING MEMORANDUM FILED 8Y DEFENDANT ON 06232020

Atnorney: JAMES MASON
LETTER - ?ROW NON-PARTY FILED ON 06/22/2020

VICTIM IMPACT STATEMENTS FROM MOLLY AND RAY OUELLETTE, ANA ALICIA ABBOTT, KELLY QUIRION.
AMY PROCTOR AND TERRY WAILL,
LETTER - FROM NON-PARTY FILED ON Q37270020

LETTER FROM SONIA E, DUCHARME ON BEHALF OF THE DEFENDANT
LETTER - FROM NON-PARTY FILED ON 06/23:2020

LETTER FROM SALLY GRACE HAHN, EDWARD HAHN AND DONAVAN GASTON ON BEHALF OF THE
DEFENDANT.
MOTION - MOTION TO CONTINUE DENIED ON 0672002020

RULING MADE FROM BENCH IN QPEN COURT.
HEARING - SENTENCE HEARING HELD ON 08926/2020 at 08:30 s.m. in Room No. 11
M MICHAELA MURPHY _JUSTICE

Attorney: ROBERT ANDREWS

DA MEGAN ELAM Reponer TIMOTHY THOMPSON
Derendam Pregens in Count

MOTION - OTHER MOTION MOOT ON 06/26/2020

STATES RESPONSE TO DEFENSE MOTION FOR NEW TRIAL
MOTICN - MOTION IN LIMINE MOOT ON 05726/2020

MOTION - MOTION IN LIMINE MOQUT ON 05/26/2020
MOTION - OTHER MOTION MOOT ON D6/26:2020

DEFENDANT'S PROPOSED JURY QUESTIONNAIRE,
MOTION - MOTION FOR SANCTIONS MOOT ON 06/26/2020

Page ijﬁ L3 Printed on: 077152
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D200 {hargelsy

MOTION -

RA2WADIY MOTION -

Qa0 £

targel sy

MOTION -

CHIZOM0 MOTION .

U2 MOTHON -

-.ln
M IR0 Charoels):
MOTION -

U 293020 {

{har ze{sk

MOTION -

082972020 MOTION .

MOTION TO EXCLUD

NOAH GASTON
CUMCR-ORA2006-00488
DOCKET RECORD

MOTION FOR ENLARGEMENT OF TIME MOOT ON 06:26:2020
MOTION IN LIMINE MOOT ON 06/26:2020

P2

MOTION FOR WITHDRAWAL OF CNSL MOQT QN 06/26/2020
MOTION TO CHANGE VENUE MOOT ON (16:26/2020

MOTION FOR WITHDRAWAL OF CNSL MCOT ON 06/26/2020

)
MOTION FOR WITHDRAWAL OF CNSIL MOGT ON 067262020
12
MOTION FOR APPOINTMENT OF CNSL MOOT ON 062672020 A w

Re
OTHER MOTION MOOT ON 06/26/2020 T TN o

ETESTIMONY OF CHILD WITNESSES FILED,

(65°29:2020 Chargetst T
NDINfi - GUILTY ENTERED BY COURT ON 112112019 et
M MIC % LA MURPHY L JUSTICE "
DGZ92020 Cha _g i
RULING - ORIGINAL ORDERED ON G6/26/2020
M MICHAELA MURPHY JUSTICE

It is acjudped tha the defendam is puilty of | MURDIER [ 7.4 201 |y A Class M as charged and convicted,
Phe defendant is senenced (o the DEPARTMENT OF CORRECTIONS for a wenm of <0 year(s).
3 I VICTIMS COMPENSATION FUND

TOTAL DUE:
|
- QRIGINAL

(98292020 Charoet st

RULING

S 3340,

ISSUED ON 08/26/2020

DEFENDANT ACKNOWLEDGES RECRIPT

02002020

INSTALLME

O:PYMT IN FULL: 20210015 AT 0THRU PRO: F

UTHER FILING - FINE PAYMENT SCHEDULE ORDERED ON O6/29/20210

ENT PYMTS: 0DATLY: EWEEKLY: F:RI-WERKLY: FIMONTHLY: FRI-MONTHLY: & ]’Y\-‘II BEGIN: :

FPYMT DUE AMT: 33:PMT DUE: 20210015 AT 0: COTHER

FINE PAYMENT SCHEDULE

Eaecutiondpay ment staved © pay ia full B

YRR COPY
ATTEST:
Clerk

CR-200

COIER202] or warrant o issue,

Page 1R ol 18
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UNIFIED CRIMINAL DOCKET [LDGMENT AND COMMITMENT

State Of Maine _
Docies No. | County/Location @ Mele [] Female Date; [ ;’f ]DOB -
CUMCD-CR-2016-10488 CUMBERLAND (e 2 yae | 0siasigse

Residence: { i
37 BROOKHAVEN DRIVE

WINDHAM ME

State of Maine v. NOAM JASTON

Difense(s) charned: Charged by

MURDER Chargel E} .

Clags: M DOV: 0111412018 Seq & 627 Titler 17T-A7 201717 A . i
o ; - linformation

MANSLAUGHTER Charge:2

Clags: A DOV 0111472016 Seq & 4248 Title: 17-4/203/1/A 0 complaint

Pieais: ] Guilty O Noie Iﬂ' Not Guilty Dale of Viclation{s) R
Convicted om

Offense(s) conviced:

€] MURDER Charae: | Dl plea

Class: M DOV: QI/14/2D165eq & 621 Title: 17-A £ 2087 17 A ) E@'m‘ S

] MANSLAUGHTER . Charge: 2 -
[(Jeour finding

Clazs: A DOV 01147201680 #: 4248 Titder 17-A 7203/ L7 A

I is wdiudoed that the defendant is guilty of the offenses as shown zbove and convicled,

The cusiody of the Commissioner of the Department of Corrections, at a facility designated by the Commissioner, to be punished
by imprisonment for & term of 10 Nyafs
; : ~
v i - = - - * T ——
f i Lo, "‘.i' £ £i AN sz S

——— ' 4
L4 A County jail to be punished by fmprisonment forsierm of

[ This sentence to be served {eonseoutively w)concurrently with)

L) Esecution stayed 1o on or before: - al (.= Ypm.)

Natice 1o Defendant: Your sentence does not include any assurance about the lozation of the facility where vou will be housed
during your commitment,

3 . . . " " i . .
By ordered that all {bu) of the sentence (s 1t relates to confinemen){as it
Telates 1o the ) be suspended and the defendant be placed on 8 peried of
O prebation L1 supervived release [J adminisiative release
for 2 term of tyears)(months) upon canditions attached hereto and incorporaied by
reference hersin.
[ said probation or supervised release to commence { 1 {upon eomplesion of the ursuspended

term af imprisonment).
U saic administrative release i commence immediztely,

C1 The defendant skal serve the initial portion of the foregoing sentence at a County jail.

i 1 el i o] ¢ = T ¥ it i v} = i
O nis ordered that ie defondant forfeit 2nd pay the sum of § 2s g fine to the clerk of
the court, pies applicable surcherges and assessmenls.
C »'::I{ kbt § - . - susponded. The total amount due. including surcharges and asscssments is $ __ s
Tins amount is payshle immediately or in accordance with the Order on Payment of Fines incorperated by reference hercin.
-
L1248 Rev. 00 : ; i i
CR.I2E Rew 105 Page lof 3 33 Number Diselosure Requizad on separate form.

CUMCD-CR-2016-00488
19



}ZJJI is ordered that the defepdant forfeit and pay the sum of .. {f {{:"’}D . QO as restitution for
the hemefitof_ |J1C1a S Gﬂfﬁ.ﬁﬁ’ﬂfrﬁ rea, Eufal

£17-A MRS § 1152-2-A).

0 Restitution is joint and several pursusnt o 17-A MRS, § 1326-E.

] Restiwstion is to be paid througl the OfTice of the prosecuting altorney, except that during any period of commitment to the
Depaniment of Corrections andfor any period of probation imposed by this sentence, sestitation is 1o be paid 10 the
Depnnment of Corrections.

O a seprteie orger for incame withholding has been entered pursuant te [7-A MRS, § 1326-B incorporaied by reference herein,

O Excention/payiment sizved to pay in full by

a

a

Imstallment payments of to bie made (weekly) (biweekly) (monthly) or wareant (o issue

Restitation is to be paid to the Deparmiezs of Corrections on a schedule 1o be determined by the Depaniment.

[ 1t is ardered pursuant to applicadle statutes, that the defendant's motor vehicle operator's license or permit to operaie, right @ cperate
& motor vehicle and right to apply Tor znd obtain a license andfor the defendant's right o register 2 motor vehicle is suspended in
zecordanes with notice of suspension incarpomied hercin,

L fis ordered that the defendanL perform hours of coust-appraved community servige work within
{weeks) (months) for the benefir of

[ i ercivied that the defendant pay § for ezch day served in the counly jail, to the treasurer of the
ahove named county . {up lo 380/Dpy) {17-A MRS, § 1381}

O Exccution/payment staved o pay in full by or warrant (o issue.

[ 1t is ordered that the deferdant shali participaic in alcohel and other drug education, evaluation and reatment programs for multiple
offenders administered by the office of substance abuse. (29 MRS, § 1312-B {2¢D-1). 1_9-A MRS, § 2411 (S0FD

0 12 is erdered that the defendant forfeit to the state the fireerm used by the defendant during the comemission of the offensels) shown
above, (1T-A MRS, § 1138}

[l

o 1L is orlered that the defendast ba unconditionally discharged. {17-4 MRS, $ 1200)

H
|
|
i
i

T the defendant bas been convisted of an applicable offense listed in 25 MRS, § 1574, then the defendant shall submit o faving @
DNA sample drawn 2 aoy time following the commencement of an e of impeisornment or 2l ity Gime following commencement of
the pranhation peried as direcicd by the probation efficer,

WARNING: IT IS A VIOLATION OF STATE LAW, AND MAY BE A VIOLATION OF FEDERAL LAW, FOR THE
DEFENDANT TO OWN, POSSESS OR HAVE UNDER THEIR CONTROL A FIREARM IF THAT PROHIBITION HAS
BEEN ENTERED AS PART OF THIS JUDGMENT OR ANY OTHER COURT ORDER.

11‘ is further ordered that the clerk deliver 2 centified copy of this judgment and commmitmem to the sheriff of the above named counly or
his aisharized representative and that the copy serve 23 ke commitment of the defendant, Reasons for impasing conseeulive sentences
are conlzaed in the coust resond of in attzchments herelo,

All pending morions, other than moticns relzting so payment of fees and bail are heseby declarsd moot (except )
L e :
RSP . ' I
A TRUE COPY, ATTESTrXCAAy (=7 755 i N
Clest} dedee / Justice
CR-121 Rev QIS Pagelof 3

88 Number Disciosure Required on separate form.
CUMCD-CR-2016-00488
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tunderstand the senignce imposed herein and acknewledge receint of 2 copy of tiis JUDGMENT AND COMMITMENT, § hereby
acknowiecgr that the disclosure of my Social Security number en the Social Securily Disclosure Form is mandatory under 36 MRS, §
ST76-A. My Social Security number will be used to facilitate the collection of any fine that has been imposed upon me in this action if
it fine remains unpiid as of the time 1 am duc a Siate of Maine income tax refund. My Segial Security number zlso may be used 1o
facitliate the colleetion of money 1 may owe [he Stale of Maine as 2 result of having had an aulorney appoinied o represent me.
Cellzction of any fine or reimbursement of money, whith ! owe (o the State of Maine, will be necomplishec by offseting meney 1 owe lo
the State against my State of Maine income ay refind,

; i
o i . d §8 Number Disclosure Rgﬁ&ﬁrcd rfp»s?h:tmte form.
B e T 7 2 " § y
Date: S AL RN Y7, ; AN . -~
Jate : I A Defendant _.__.‘.,“.,J_‘iff.,ﬂ‘..f-, Yy T AL
Address ?

CR-121, Rev,10/15 Page 3 o

-
4o,

§S5 Number Disclosure Required on separate form,
CUMCDCR-2018-004R8
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CUMBERLAND S8 SUPERICR COURT
CRIMINAL ACTION DOCKET ®WO. CUMCD-CR-16-488

STATE OF

LAY CCURT NO. Cum-20-1989
: COPY
s g i

:  FINDINGS AND ORDER
vs. - oW
:  PASTORAL PRIVILEGE

Powe

MAINE

NOAH GASTON,

Defendant

FEBRUARY B, 2015
PORTLAND, MAINE

BEFORE:
M. MICERELA MURPHY, JUSTICE
APPEARARRJES::

ON BEHRLZ OF THE STATE:

ox

REPORTED

MEGAN L. ELAM, ASSISTANT ATTORNEY GENERAL
PAUL RUCHA, ASSISTANT ATTORNEY GENERAL

BEHLLF OF THE DEFENDANT:

ROBERT {. ANDREWS, ES80.
JAMEE M. MASON, ESQ.

BY.
TIMOTHY THOMPSON, RMR, CRR

OFFICIAL COURT REPORTER
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TRANS(RIPY OF PROCEEDINGE

(This case came on for lrigl before Honorable
8. Wichseia Murphy, Justice, in Parliand, County of
Cumbertand, State of Matne, on Februzry & 2018, 2t811
sm)

TRE CCURT. Good morring. Please be sealed.

Al right. We are on the racord on Stete of
\aine versus Noah Gaslon, CR-15-488.

The Court has conferred with counsel for the
nariigs it chambers. \We are sicking 2 jury for
i, Gastor's case s morning. We discussed logisfics.
It appears we are going % hava prospeciive jurers in
thres courireoms foday instead of hwa.

& do have 2n agreed-upon ~ wel we have 2
guessionraie and 1 understend that there is sooe
objecons 1o & But the Court has considerad the
argurents and has prepared or spproved two
guesianraies, and [ hear from the parties shout that
in just = moment.

| wanied to bring everybody in fo put on the
recond my findings of oy conclusions akout the claim of
ihe pasloral privilage regarding statemsnis that the -
defendant made fo Mr. Crablies and fo Mr. Smilh. And
i week ine State's eliomey conlatied definse counsel
a~d Ine Court io agvise that e - that law enlorcemen

Oy X =l (T LN P L3 B s

oo g G S

o

n

boaw

ok

B_gmu\aramm—k

gl N g e T . R R =

daiandant W, Gasion, | requzsied Deteclive Ross o
cantac] Curherland Coumly Jail and, among other fhings,
st oatain ecent resordzd telephone conversations and
visilor fogs. And sha gisa ebiained recordings from
invperson Visits ¢ Ine Cumberiang Couniy Jal which ere
also rsoorded.

THE SOURT: Andwho sent the letler?

WS ELAM: Yeah, Imsormy. Hislzsinemels
Kingsiay. 1 don't remember his first name at this point.

THE COURT: And thal letier was provicec fo the
defense?

M8, ELAM: [was, yesh

THECOURT: Chay. Andunstdoss e iellersay
essentially?

WS ELMAL Wi i says that Mr, Geslea malz 2
whiole Iok of admisgsions t2 fim about wiy he kited nis
wife.

THE COURT: Okzy, And thalwes by phanzerin
person 2l the 217

MS.ELAM: He had fre conversations wilh
Wir, Gaston when fhey were calmales.

THE CCURT: Cellmates.

R, ANDREWS: I'mnot sure fat - Tm scory.
I'm nol sure that we received the aglual letter, the
Kingsley lettar,

A=

W@ O i O U B L BY e

e -
B s ]
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24 obizined furthat statements from fhe defendant while
&2 was in custody 2l the Cumberiend Ceenly Jail i which
b spoke bo an individual and made cersin stzlements. A
partizn of fhat stalement wes provided fo the defensa,
The Court listened & i yeslerday after the defense had
z chanze I hesar Land im noss prepared ls lake argument
¢, i anyiting, this new informalion means for the

Courl's detision on the asserion of the pastoral
priviaga baginning with ihe Stale's aliomey.

Whois arguing this? Mr. Roche or -

M8 ELAM: | H{Rink itis actusly the
cefendant’s malion in hmine with regesd fo the religious
privitage,

THE COURT: YouTre corrael,

Ms. Elam, do you agree that wilh respect bo
the - can you just -

S ELAM: lean,

 THE COURT: - siate for the record what you

belizve the informalion s 2nd how i was chtained?

MS. ELAN: | ceriaimly can, 8 letier came fo
fhe Altorney General's Office las| Friday. | recerved i
when [ returned to my office at about sometims after
400 pom. lagt Friday,

As 2 resul of hat lefier, which was aninmaie
Ietier claiming lo have hed information diracily from the

Y

PSS ot A

§E ELAM: Yes.

MR NASON: W recaived one from & Ciffzrent
inmate.

MR ROCHA: Thatwas just yesierday,

15, ELAM: Mo, you got the Kingsiey letier.

ME. ANDREWS: T not sure thal wa cid.

ME, ELAN: Well twas emalled. s really
more coner Decauss we are nof using The substance of
the Kings'ay leller -

MR, AWDREWS: Right. No, [ undersiznd het.

THE COURT: Sofor the Courl's purposes, thal
lefier is nat being used,

MS. ELAM: Thalsrighl, And I happy logve
them whail tnink is anather copy — of thair first -

THE COURT: Yap.

WS ELAN: —sorlof inatvertenty, becauseve
were Irying fo investigale the claims of the Kingsley
letler 2nd got those recordings to do so.

Vihatwe leamed from 2 recording fhal occumad
after tha testmony of Troy Crabires and Ethan Smihwilh
regard fo e priviiege issue was an in-persen
conversation thal was recorded ai the jail Bebwesn
br. Gastes and 2 friznd. We were -

THE COURT, YWhose nameis?

M3, ELARL Wall, we were uncisar at the

<
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begirring absut wig il wes. And wialwe were inying ¢
o -

THE COURT: You though it was sometady nemed
Gabriai?

NS ELAM: W origiaclly thought F wes someone
named Gzbe. And fhen we tried 1o syne up the visitor
logs with racorcings, znd then thought it was someone
wiih the las! narea Adams, | belisve the defense thinks
it rmay, in fact, be Gate.

And n el convarsation, Mr. Gaslon recounts
to him that fhey have now had the hearing, thet Crablree
ang Srrith hizve testified, and he says essantially that|
hzd a conversalion with Ethan and Troy, that it was in
Ine car, not & the church 25 onz on fhe wilnesses said,
And Mr, Gasten affims thai he said t2 Ethan and Trey,
“Thal's what | heve to sey," He cizims in the
cenvarsation with his IHend tat he inen sald
immadiatzly after inat someiing sbout e children but
thal when he said Thal's what Ihave fo say,” he meant
i in @ sarcastc way and that lney completely
wisconsinoed the meaning of what he szid. So ke affioms
=aving mada the conversation, the statement "Thal's whal
ihave lo say.”

THECCURT: And he 2ffirms Ihat he fold them
thzt he shet s wife whan she wes coming up (he stairs

33
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paint 5o we don't have lo keep redeing the
guastionnaires.

Do you hsve 3 complete name for him? Tjust
son'tinow — | mean if -

18, ELAK: I'rnotin the best posifon to know
who it 5.,

THE COURT: Oiay. Imjust inking ahead.

MS. ELAM: FRight

THE SOURT: Ho. His festimeny abeut ihis, i
the defendant tasifes enc that comes up, fyou
crose-gxgmine him atoul tha! satement -

S ELAM: Yes, yes.

THE COURT; - the jury should ot e hazring
trat for the first time.

MS. ELakt Right No.lagres, Ne,!ivnk
it's 2 good iklea for us to ask lhem abeul -

THE COURT: ['mgoing fo as< somebody o make
sura that i have [he correct neme so can 25+ the jury
orzlly once we pare them down.

Al dght. Mr. Masen.

MR, MASCH: Thesk ysu, your Monor.

Before 1 begin, | was requested thet 1 bring
arether paper copy of our supplemental brigt to this

- waiver issue. | brought that, [don't know if what |

senlin remal 3 inthe file. Justin case -

L&
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and that if was an accideni?

MS, ELAM: There isnl = discussicn of s
relating a them -

THE COURT: Chay, okay,

WS, ELAM: -~ ihe preceding circumstances.

THE COURT Right

WS, ELAM: And as fre Courl knows from the
tastimony, thal thal was essenlizly the element that was
enest roubling fo the defenss. That was the source of
the claim of priviege because | befieve evervbody agrees
t23t he had fold many, meny, many people aheut the -

THE CCURT: Theshocting.

I8 ELAM: - the accident of ihe shoofing,
thal's fight,

TRECOURT: “slne Sisle infending b use the
festimeny of Gabrisl or whozver he made 2 sialemens io?

ME ELAN: Mo, weiniend 1o use the sietement
of Crablrae and Smith,

THE COURT: And Smilh, okay.

But do we need — sa that could soncenably
come up. We probably just need lo ask the jury aboul
{his individuzl, though, in case His name comes up.

8. ELAK: I'm hagpy for the Court 1o do thal.
| daw't have 3 problem with thal

THE COURT: [ can just do tha! orally af some

24
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THE COURT: Finterpreted Mr. Turcode's emai
fo e thal it did. But thal was after Heidi sentan
amzil saying ske had et seenil. Thelwas Fridzy. So!
don't know - Friday of lest waek | ik,

MR, MASCHN: Wl -

THECCURT: I'm samy. | heztd from
§r. Turzolle on Moaday,

MR, WASON: Heddhaveil Se..

MS. ELAM: Maybe we should fust give themta
second copy.

MR, WIASON, 1'd be happy ty, if the Staie
receivad it And for fhe record, it did ge out
ghactronically earlier in the week.

IS, ELAN: e did recefina i Judge.

THE COURT. Thanks. Ckay.

MR, MASON: Your Henor, don't thing we
disagres with the faciual characierizelion of the State.
These conversaliong, you heard it yourse,

What | wow'd argue, though, is that inits
context it doasn’t -~ it alore does ol form the basis of
& walver Decause what is recorded is ¥ir, Gaston tafking
about the walver hearing and recounding eboul evidence.
Yes, he does affim - he does talk aboui the lesfimony
and then affrms that he did, In fact make hess
statements. But what | would argue is thatin the
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comiaxl of the discussion reizted b the hearing on
wanver that | would say, in essence, anyining that
happens sfter s waiver hearing, we have decided lhat.
| daor't bedewe that -

THE CCURT:  Urlsss he s making new slalements
to third parlies who have absalutsly ne pastoral stalus.

MR MASON, lagree. And we're not assering
tat any part of this conversation would be covered by ~

THE COURT: But they sre new siateents,

MR, MASON: They are new slafements taken after
the Courf's —

THE COURT: Sowhat doss il matierifit
kappanad after bhe hearing® | guess i'm rat
understencing.

MROMASCN: [guess my pointis thet | think
ifs a4in o he is recounting everyihing that was — hat
was said in open court, IS @ pudlic record, Thal now
recounting a public record is not establishing waiver of
stalements from three vears prior. [ think those
sorwverszlions neaed 1o be looked at on fheir own. And s
slatamenis 1o the individual after — {hree years lzler
znd afler [ne hearing abaut Ihis issug | think are’
suficent o establish waiver and | don't think they
lhemselves conslitule waiver,

THE CCURT:  Anylhing glse Ihe Slate wani fo

L) €0 - 0% fF fa L B —=
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‘hem. They certainly came acress to the Coun 23 very
credible and very measured in theft remiares S
they percaived their rofe. They &lso had soms
understanding of how athers pereeive their 1c's. Ang
pariizularly for | pefieve Me. Smith, who talked sbou!
Ordination Sundzy snd that's how pecpie becare ministers,

a
Ll
il

Ihe Court weuid 22 hard pressed to conciude that inzt did

not crea’e 2 stalus thel would creale 2 privilege of
aliow asserfion of 2 rivilege In communicelicas to
getually bath of them but paricu’arly with respect i
Wir. Siith, who, | think, s2id that the ministers were
selected on Ordinalion Sunday. Solfind that both of
e wese ordained or acoradiled 2s ministers o pastors,
howeser we wenl io refer 1o [hem, within tha Church even
kough Mr. Crabiree, | lick in perticulae, was very
madest ahoct bis role. But that dozs not complete’y
yiliate what | think was pretly clear is that somsbedy in
M. Gaston's position would hiave expecies 1nal he was
commiunicating le people with 2 pestorz! role and &
pastora siatus.

With respect fo the Jssue o walver, which is
wiere tne Court's decision comas down, at the time of the
hearing the Courl's concem was it he stzlemenis madz

1o Wr. Crzblree that wers of most concem— or Smilh2nd

Crabires which ware of most concem fo the defense,
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S, ELAN: Wy coly cheznation woud bevith
regard to the kseus of welver and whether hergis 2
knowing waiver. Boy, he sure got an educafion about what
wafver is and, in fact, ven arezs of the argument
ialking about what consiitutes waiver and ifif's not 1o
& person who Is 2 clergy member it's not 2 privilege
communication. And afer fhe education he gol by
listening lo the arguments of counsel and the Coud, he
ihen chose lo make 2 gialement to somabody wha was nol 2
mamber of the dlergy. And he didn't ust say Trov said
this and Eihan said this, which | dor't fhink would be a
stafamignt o0 [is part thel's waiver, What he said was
but what | really said s the following. And that is
the walver,

THE COURT: Allright

Weli, first of &ll, with respec! fo the siatus
of kir. Crablres and Mr, Smitk, the Coud hias reviewed
the cases profiered by both sides. The Court finds -
wigll, Tirst of )|, Be Courl has concluded fhat it's
chlgaled 1o Broacly apoly the pasteral privilege, given
the importance in ¢ur -~ basiczlly i our reputlic, in
our state, of raligious freedom. And the Ceurt believes

wvidals, Mr. Smith and Mr. Crabiree, had 2

25
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cresled 2 siustion whers the stalements were actugly
inconsistent with the pric slatemenis o police, which
were the thind narties inat the Stale was asserting
craated a waiver siluation. The problem wits fhe
defznse’s position is hal thet has now changed because
the statements mada to bis indriduzl, who | am going e
1efer io a5 Gabe because | don't know his lasi nama,
aciually makes the entirely of the deferdant’s
explaration of whal cccurred more censistent in that he
says, yes, | said those things fo bell of them bui they
misundersiood them. And so he is rabifying the
sialements he made o hem, lo lew enfocement, and hefs
qualifying fhem in a way thal makes ii consistent with
his thecry sl this wes an accident and that he
theughi — or he is clziming fhal he did not understend
(e 2reon conving up the steirs was his wile when he shel
and kiked her. Solam finding that the new sfatement
made constitules a waiver of the privilage, the pestora’
sriviage that has besn ssseded, ang Lwill allow

wr. Grabires end Smith Io tak i Rl about therr
cenversefions with tre defendant if they are called,
Chvizusly, they are subject o cross-examinztion and |
guess ' wait to hiear from the Stele i they are oing
to ¢zl Gabriel - or perhaps = | don't know if the
gelense is going o call him {2 1ebut - I mean { - this



is all rew infornalion, | understand that, But that
Is = it Is concsivable the defense could call him if
they wanled b putin the full stztement from the
defendant 25 to the claiming that, yes, he may have said
that bul that is not what e mesni, zssuming thal's
acmiss zle under ihe Rules of Evidence. Sclwilwail
o get his name so | car, firstof all, talk fo the jury.
Bulyou can reargue e issue I Gabrielis called. Bul
with resoecl fo the statements made to Smith 2nd
Cratires, | wil parnit them to come infe evidance.
MS, ELAM:  Thank you, your Hongr,
THE COURT: Alrgh. Soanyihing else we cap

de?

And 'm sozry but fhve authonty for this would
be Sizle v Bovcher, 652 A.2d TE, which refers to
disclosure to fnird parties of key slemeanis of
communications hat someone is asserting his pridleged
wavas prolection as lo all communicaticns relafing fo
the incident That is [he languags that the Law Cour
tas used. So under Boocher, | belfeve those salements
ae admissible,

Aldghl Angthng eise, Mr, Andraws?

YR ANDREWS: Yes, F'mon my feet because vou
had mentoned eerlisr 2t the stz of this hearing that
perraps we would 18tk abeui Ine questionnalres and my
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STATE OF MAINE SUPERIOR COURT
CUMBERLAND, 5 CUMCD-CR-16-488

STATE OF MAINE

¢ ORDER ON DEFENDANT'S MOTION
FOR JUDGMENT OF ACQUITTAL AND
FOR NEW TRIAL
NOAH GASTON
The Court hes reviewed the filings made by the parties, has considered their oral

arguments from February 26, 2020, 25 well as the evidence presented at trial and issues the
follewing order denying the Defendant’s motion,

The Defendant makes two argemenss, The first is that the State failed to prove beyond
reasorzble doutt thet Noah Gaston intentionally or knowingly caused the death of Alicia Gaston.
Second, the Defendant argues that the jury instructions misstated the jaw regarding what the
State was abligated to prove given the facts of this particular case.

The first argument requires the Court to review the evidence at trial and decide whether
“viewing the evidence in the light most favorable to the prosecution, any rational tier of fact
could have found the essentiz! elements of the crime beyond a reasonable dovbt.” Stase v,
Bickford, 308 A.2d 561 (Me. 1973).

Given the evidence at trizl, zlong with reasonable inferences that can be drawn from the
evidence, any rational fact-finder could have found beyend a reasonable doub: that Mr, Gasten
acted intentionally or knowingly when he caused the death of Alicia Gaston. The testimony from

the three exgerts who esitied abour distances and path direction of the shot cup turned ut, in
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the end, 1o agree in many respects. A rational jury could have coneluded bassd on the testimony
of all three that Mrs, Gaston was very close to Mr. Gaston when he made the decision 10
diseharge his shotgun at ber as she approached the tep of the stairs, In addition, the jurors had an
opportunity to visw the actua! stairway where this occurred, and to spend time examining a mock
sezffold constructed by the State. They were also entitled to either rely upon the testimany of the
experts, or t0 come to their own judgments about what Mr, Gaston could have seen and heard on
the date in guestion. They also could have reasonably inferred that he actually knew that his wife
was not in fact in bed with bim on the dzte in question and that her normal routine included
being downstairs in the early moraing iours before anyone else in the house was awake. The
jury was also entitled to reject out of hand the various statements that Mr. Geston mude to law
enforcement about why e fired the shotgun when it considered that the State had proven bayond
& ressonable doubt that he was not acting in self-defense. And most importantly in terms of this
fivst argument, a rationzl jury could have unanimously found bayond & reascnable dovit that Mr.
Gaston ectually knew that the person coming up the stairs was in fact his wife, Alicia Gaston,
when he discherged s shotgun into her abdomen while standing in relatively close proximity o
her. The Court therefore rejects this first argument, &5 it did at the close of the Stae’s case,

With rzspect to the second argument, the Defendant makes much: of the fact that the
State’s proposed jury instruction tracks exactly the language of Title 17« A which provides that
in Mzine 3 person commits murder if he or she “intentionally or knowingly causes the death of
another human Seing.” That is undeniably a correct statenzent of the law of Maine, The
Defendant 250 notes that by contrast the Indictment states that Mr. Gaston acted intentionally or
knowingly when he cavsed the death of Alicie Gaston. From thess two observations the

Defendant concludes that the Court was legally requived to instruct the jury that they could only
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convict the Defendant of murder if the State proved beyond a reasonable doubt that he actually
kaew that the persan he was shooting was his wife. Setting aside the cbvious and undeniable fzet
that <his is precisaly what the State has been arguing since Mr, Gaston was first arrested ~ that of
course e knew it was his wife given whers she was when she was shot — the Defense goes
further and esks this Court ©© essentially re-wiite the substantive law of murder in Mzine, The
Court is net willing or permitted to do that.

The Court finds that the State’s decision to name the Defendant zs the victim in the
[réiciment is actually 2 benefit to the defense in terms of providing notice to them, and it should
also be noted that o bill of particulars was requested in this case. The inclusion of the name
docs not. however, imeen that the mens rea the State must prove has changed or that the Siate's
burden kas increassd. Obviously, when the Legislsture enacted the law of murder in Maine, it
could not provide the name of a panticular vietin as one of the elements', It instead enacted a law
that comes dawn te this: if 2 person intentionally o knowingly causes the death of a human
being, and if the person’s conduct is veluntary, and if the person is not acting in self-defense of
himsel? or ancther, the person is guilty of murder if ali of those elements have been Droven
beyond a reasonzble doukt. In the Court's view, the State was required at the time of charging
Mr. Gaston to put him on notice that they were going 1o try to prove beyond a reasonable doubt
that he acted intertionally, or knowingly, when he caused the dzath of a human being, namely
his wile Alicia Gaston. That notice was provided to the Defendant in the Indictment, and as

roted previously this has in fact been the State’s theory and the State’s arpument all along - that

*The defense iasisted that it was not making 2s argument about natice. Hawever, inils metiea the Defendant
expresses concem that al the inftlal charging conference, “it was then Mr. Gaslon's counse] learned for the Fisst Sma
tiat the 5 tele intended 1o wgue o the jury that & ditd not have (o prove Mr. Gasion Imended to ki1 his wile, b

rasher, thal they only had 1o prove the lesser berden of Intending to ¥ill 2 Ruman belng." Defendant's Metion, pg. 2.
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Moah Gaston acted intentionally and or knowingly when he killed his wife, that he knew it was
his wife, and that he had nc legal justification when he did so.

Essentially the defense is saying that the Court should have created a new element for the
offense of murder when it instrucled the jury; that is, the Court should have increased the burden

T proof for the State given the facis of the case, by eiling the jury that Mr. Gaston could not be

guilty of murder unless he knew it was his wife. That is simply beyond the authority of the Court
n the Maine Legislature’s clear constitutional prerogative to define the elements of a crime,
an< to provide certain defenses or justifications for criminal conduct. In the Cowt’s view, so
tong as Mr. Gaston had notice of what the State wes going to trv to prove, the State cannot be
fauited for sctually providing more notice in the Indictmeant than it was actually reguirad to
provide.

it also bas to be remembered that the Mzine Legisiature decades ago decided —in 1976 -
that it was the Legisiature's prerogative, and not that of the judicial branch, to define and enact
the elements of criminel offenses. It also decided that it was its prerogative, and not the
prevogative of the Judicial Branch, to define and enact greater and lesser categories of crimes. it
2lso defined and enacted justifications or defenses which provide in certain circumstances
complete exoneration (o accused persons; i.e., that Maine law under certain circumstances
imposes no criming! consequences at all for accidental killings, or for killings for which the
Legislature hes created & legal justification, such as self-defense or defense of others. And the
Defendant in this trial had fair 2nd ample opportusiity to make those arguments, znd did,

This jury as fact-finder could have rationally rejected arsuments made about lesser
charges and about any of the justifications generated, based on the evidence presented at trial and

rezsenable inferences it was entitled to draw from that evidence. It also could have, for the
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reasons siated previously, rationaliy found beyond a reasonable doubt that Mr. Gaston setuzlly

knew it was [is wife coming up the stairs, and that he intentionally or knowingly caused her

death without legal justification or mitigation, The Court tharefore rejects the second defense

argument as well,

The entry will be: The Motion for Entry of Judgment of Acquittal or for New Tricl is

DENIED.
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STATE OF MAINE UNITIED CRIMINAL COURT
UMBERLAND, ss. CRIMINAY, ACTION
DOCKET NG,

STATE OF MAINE
CRIMINAL COMPLAINT FOR

V. VIOLATION OF 17-A M.R.S. § 262(1)(4)

_ INTENTIONAL OR KNOWING MURDER

NOAH GASTON

DOR: 0572371962
Address: 37 Brookhaven Diive o
Wincham, ME 04062 &5
Height: 6’1  Veight: 180 ibs. =
Hair: Brown  Eyes: Green =
N
[P o

ATN No. 1022038

CTN Nao, 001 ]
Seavence No. (00521 Bt
M
CaTF

Twad
Ethe] Ross, Maine State Polics Detective -~ Major Crimes Unit South, being first duly

sworn, depeses and states upon information and belief that:

On or about Januzry 14, 2015, in the Tovn of Windham, Cumberland County, State of
Maine, NOAH GASTON {DOB: 05/25/1982), did intentionally or knowingly cause the death of
&/1981), all in viclation of 17-A M.R.S. § 201(1)(A)

Alicis Caston (DOB: 117167
p 3 —
TN, LR Ros s
A?”L‘;ﬁ/ AN W

Complainant

o
Sworm to before me this_/~d _ day of January, 2016,

CLERX/NOTARY PUBLIC/IURGE

P187
41



STATE OF MAINE UNTFIED CRIMINAL DOCKET
CUMBERLAND, §8. DOCKET NO. CR-16-488

STATE OF MAINE :
INDICTMENT FOR VIOLATIONS OX:

Ve
COUNT 1:

17-A MLR.S. § 201(1)(A) and § 1158-A 1(B)
INTENTIONAL OR KNOWING MURDER

i P g

NOAH GASTON
DOB: 05:25/1982

1
)
) COUNT 2:
ATN No: 1622038 ) 17-A MLR.S. §203(1}A) § 1252 (4) & (5), and § 1158-A (B}
CTN No: 001/006621 ) MANSLAUGHTER {CLASS A)
noz 0n4248 )
THE GRAND JURY CHARGES THAT:

COUNT | U\‘T i

On or about Janvary 14, 2016, in the County of Cumberland, State of Maine, NOATL
GASTON did intentionally or knowingly causs the death of Alicia Gas-mgﬁtDC}B: TL/16/1981Y,
with the use of & firearm, namely 2 Mossbherg 12 gange shotgun, S&u&l rumaer TET788Y, all in

violation of 17-A4 M.R.S. § 20i(1)(A) and § 1158-A L(B).

COLNT2
MANSLALGHTER

On or about January 14, 2016, in the County of Cumberland, State of Maine, NOAH
GASTON did reckiessly or with criminal negligence cause the death of Alicia Gaston (DOB:
HI/T61981), with the use of a firearm, namely 2 Mossberg 12 gauge shotgun, serial number
TE7888, 2ll in violation of 17-A MR.S. § 203(1)(AY, 17-A M.R.S. §1252 (4} and (§) and 17-

AMRS, § L158-A {I1XB).

A TRUE BILL r’“mg
! ' /\ —V' Fa
— ey z{"\_ | - : I 7 f” 'rf Jl.' et
pateD: &2 [ 110 (Vi m:»
‘ ' FOREPERSON
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STATE OF MAINE

U1 UNIFIED CRIMINAL DOCKET County: » .
C SUPERIOR COURT Location:
[J DISTRICT COURT Docket No:_

STATE OF MAINE

V. DISMISSAL
(M.R.U, Crim. P. 48{a}}

Defendant

Pursuant to Rule 48(a) of the Maine Rules of Unified Criminal Procedure the (District
Atterney for Prosecutorial District ) (Attorney General of the State of Maine)
hereby dismisses the indictment, information, complaint or count(sy
thereof against the defendant for the following reasons:

1) O Defendant has pled to other charges:

*{'dacﬁ:e;r number(s) and couni(s}))

2} 0 Defendant has been indicted on this or a substituted charge:

(docket number(s) and count(s)} -
3) [ Witness nnavailable.

4 [ Insufficient evidence.
3) O Defendznt is a juvenile.
8) [J De Minimis.

7} O Court has found Defendant not competent to stand trial and has ordered that all charges
against Defendant in this matter are dismissed.

8} LJ Other
Date
{Asst.) District Attomey / Attommey General
TO BE COMPLETED IF DISMISSED DURING TRIAL:
'L P _, defendant, consent to the filing of the
foregoing dismissal.
Date:

efendant

CR-123, Rev. 07113 WHITE - original for Clerk; X&LOW - Prosecutor’s copy; PINK - Defendant’s copy



CUMBERLAND, s= STTTING IN PORTLAND
CUMCD.CR-16-188

STATE OF MAINE UNIFIED CRIMINAL DOCKET

STATE OF MAINE

—

DEFENDANT'S FIRST MOTION IN
LIMINE

£
e

NOAH GASTON

NOW COMES Defendant Noah Gaston (*Gaston™) moving Jor an arder ruling a8 inadmissihic all
statements made by Geston (o Ethan Smith {(*Smith") and Trov Crabiree {"Crabiree™ en as being

subject Lo religious privilege under Rule 303 of the Maing Rules of Fvidence.

FACTS

Gastan ane his [amily were formerly members of Missio e, a non-denominational Christian
church thit was an off shoot ol The Rock Chureh., As part of The Roek Church, they mel many of
the inelividuals that made wp their smaller religious community, When they lefl that churely, they
hecume part of 2 commuity made up of smaller, nonraditdenal afshoot churel that became Uiz
heart of eliurel memibver’s fives. According to Smith, “we broke the chureh up it kind of small
groups so lixe i vou fived west of Portland, you were i our oflshoot or small groun.” P.3 14, Thesc
aflsh
grossy mud 08 leaders lor Buith ad moral guidance. Smith and Crabtres were, i Crabires's waords,
“we ol eur church leaders of sort of like 2 smali group.” P.281. Smillt's wile served as the Sunday
Schaal teacher for the Gaston children, P.534. There was a lormal selection of tiese leaders witiin
the Misyio Dei organizationa] strueiire,

aps secinhized together, hielped rise children together, and Imporently, looked 1o die

On January 14, 2016, Gaston was picked up from the palice station by Smith and Crabires, who
were called by Mau Boldue, a dlose Hend of Gaston, because of their siatus as chural leaders.
Crabiree even had expericice providiug counscling oureach at the siute prison. P48, Alter
searching nearby churchies for a place to meet with Gaston, tey went to First Baptis: Chioreh in
Portand. Smith meet with the Chureh's pastor, who prayed with Smith. P.351. Smit and Crabiree
ihent went inlo an unused classroom and wried (o provide couusel and guidance to Gaston shout (e
events surrounding Alicia Gaston's deatls. Td, Eventually, a thivd chureh fender, Dana Smild,
eventually arrived at First Baplist and they all lelt together to nyeet other ehueels members al a loesl
Tesbauirant

ARGUMENT

All siatements made by Gaston to Smith and Crabiree on Januvary 14, 8916 are inadmissihie
bevause thuy were confidentind conunsnicittons sndde to churelr lenders while they wore setng as

spmital advisors. Rule 505(0) of the Maine Rules of Evidence states " person lias a privilege to
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reluse te distiose and prevent another [rom disclosing a conlidental communication by the person
o 2 momber af (he elergy acling as 4 spiritual advisar,”

The protections given to communications made bs a zeligious context are hroader in Maing than
they are lederally. Wiiereas the Firgt Amendment protection govers Taws “prohibitng the froe
excreise Jof veligioni. U8, Censt. mrmend [, Malue's protection is much deeper and hroader:

Adbinelndduads have a nateral and unalienable right to worship Almighty Cod
aceordug to e dhetates of sele own consclences, wd no person shadl be hurs,
molcsied or restrained in that person's liberty or estate for warshimsing God is the
mamner axd season maest agrecable to Uie diclales of that persen's own consrience,
nor for (hat person’s celigious professions or sentiments, provided that that person
dioas ol disturb e public pezce, nor obstrial othere i their religious worshin; -
and all persens demeaning themselves perceably, as good membess of the Siate,
shall be equnlly under the proteetion of the laws, and wo subsordination naer
preference of mny ane sect or denormnination o another shall ever he astablishad by
s

L CONST. art, 1, 8 3. This has been bom out in how en the approach 1o the redigious privilege
i s Been c:{«a.‘.s‘h‘,(‘ in Matne junsprudence, Madne used to have 2 stanstory exeeption (18 MRS §
57} howeves i was repealed in 1977, It was limited in its scope 1o confessions made to members of
rhe elergy’s congregation. In its place is the broader language of MRE Rule 305, which “relleet 2
desire 1o give Wie privilege a broader scope.” Wainic Evidence, 6% ed., § 305.1. There is no
analegous federal rule, Wik its mare expansive languaze, art, 1 §3 requires 2 Courl to ook at a
cormmunication potentially privileges by Rule 503 with an equally expansive view, “The ohicetive is
to protect all communications of a person consuling » clergypersan in his or her professional
chamcter as @ spiritual advisor.” Maine Evidence, 6 ed., § 503.1; sce Partin v The Roma
Crtholic Bishop of Portand, 2005 ME 57, 19 58.59, 871 A.2d 1908, 1998,

The religions privileges of RL:Jc 503 are casy to apply in more traciiona] religions, with clesr
celinions of who is “clergy.” As Field & Murraynotes by sery of examiple, Burdividuals funetoning
ke “x Cathalic pricst, Jewish cabbi, or minister of an established Protestant denomination ascl
platnly covered.” Maine Fvdoe, 6* cd., § 505.1. Uncertain are "sects like Tebavalt's Winesscs,
witere each member is designated a minister.” Jd, By all secounts. the religious feliowship w which
Gaston, Smitl: and Crabtree helonged did not form to conventional Christian paltemns, This Courn
must anuswer the question helore it is whether Gaston, a particinant in Uiis fellowshiz. had a
i\.:cst:szalh!: betiel™ hie was engaging in privileged communicatons in speaking witl: his “clarch
mm Smith and Crabiree. See State v. Boobar, 637 A.2d 1162, 1170 (Me. 1964) Gapplyhug s

casonable beliel fest 1o the assertion of a religious or medical privilege ol an AA counselor,

Crabizce and Senith picked Caston up from police custody alter lie kad heen fnter agated for _
hewrs, They speak to him aed v to provide spirttunl aid, They had calied around to of ;4r1'¢c»: in
the area to e 2 piare af privacy before picking dim up, aud they inke him o First Ba prist Chuereh,
There, they act in their roll as Jeaders of ieir “offshaot” and proceed 1o provide spiritusl guidaice
andl counseling. Gaston, under the emotional stress of learning of his wile's death and befun

-t
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the roles of faith leaders. In so doing, he engaged in 2 religious praciice ooverad by eonstintinnal
protections. To allow his words of faith 1o be used against him is antithetiedd to Ui hreadth of
relimous protections given o people I Mainc,

CONCLUSION

Nerause Gaslon reasonaldly believed he was engaging i spiritual communicatons

v Srith and
iy E-l-- o ;I.. d e 1 ]'_ l' 3 e 3 3y ' T 1 H T
wrablree. sminiual leaders in his religious community akin to traditional elergy, Iroughoul nis
provaie conversatons witl them on Januane 14, 2016, tiese communications shauld Iie exciuded as

falling under the religions protections of Rule 305 of the Maine Rules of Fvidenes.

: 7% - # 7
Date _{rig’?(ff_’ff’__ 2’%‘2’:” ; _ﬁ ‘:’r’ﬁ/f/g‘;}ry/’{/f

; ATTORNEYS FOR DEFENDANT
Robert Andrews, Bar #8080
James Mason, Rar § 4308
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STATE OF MAINE UNIFIED CRIMINAL DOCKET
CUMBERLAND, ss Sitting in Portland
CU.\-{CD-C. 1-16-488

DEFENDANT'S RENEWAL OF
MOTION FOR JUDGMENT CF
ACQUITAL AND MOTICON FOR

}
)
)
N ETAT AT
NOAH GASTON | NEW TRIAL

NOW COMES Defendant Noah Gaston [“Gaston™}, by and through his attorney's,
moving this court for 2 judgment of acquittal pursuant to Rule 29(b) of the Maine Rules of
nified Criminal Procedure ("MRUPCP”) and for 2 new trial pursuant o Rule 31 of the
RUPCPF.

e

Standard of Review

Each of Gaston's motions raise two cormected issues: (1) that the State failed to Frove
beyord & reasonable doubt Noah Caston intentionally or knowingly caused the death of Alicia
Gaston; and {2} the Court's instructions o the jury misstated the law as to what the State must
rove for the jury to find Gaston guilty of the single count of muzder. These errors raise
fundamenta! concerns about the fairness of the jury’s verdict requiring it to be set aside by this
Court,

3

Amotion for new trial includss, as an alternative, motion for judgment of acquittal, but
an a::quﬂr motion does not include new trial motion. Stake v Bickfrd, 308 A.2d 551 (Me. 1973)
dng prier rules). In assessing Caston’s motions, the Court rust decide whether “aftar
viewing the evidence in the light most favorable to the prosecution, any rational trier of fact
could have found the essential slements of the crime beyond a reascnable doubt.” State v.
Stinson, 2000 ME 87, ¥ 6, 751 A.2d 1011, 1013-14 {citing State v. Van Sickle, 134 A, EL. 31,34
(Me.1981) (emphasis in original). “This anal vsis considers only the factual evidence and
permissible inferences that were placed before the factiinder: [the court does] not weigh the
evidence or credibility of witnesses, but instead resolve ambiguities in favor of the State. In
evaluating whether there is sufficient evidencs to convict, [the court] will review the evidence
a whole, including any defense witnesses and rebuttal witnesses.” Stinson at 9 & [internal
citations omitted),

Relevant Facts
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Noah Gaston was indicted on March 10, 2076 for twe charges: (1) "intentionally or
knowingly [causing] the death of Alicia Gaston” and (2) “recklessly or with criminal negligence
{causing] the death of Alicia Gaston.” The secend count was dismissed before the frst trial in
February, 2019. There was a second trizl on the remaining murder charge in November, 2019
At the close of the State’s case on November 18, 2016, Gaston asked the Courtt to grant a motion
for judgment of acquittal, pursuant to Rule 29(z), on the grounds that the State had failed w0
prove beyond a reasonzble doubt that Mr. Gaston had intentionally or knowingly caused the
death of his wife, Alicia Gaston. Rule 29(z) requires the Court to grant the motion if “the
evidence is insufficient to sustain 2 conviction of such crime or crimes.” The Court denied this
metion. At the close of Mr, Gaston's evidence on November 19, 2019, the fifth day of evidence,
Gaston renewed his moton, 2gain asserting the State had failed to prove bevend a reasonable
doubt that Mr. Gaston had intentionaily or knowingly caused the death of his wife Alicia
Gaston. The Court again dended the moticn.

Adter releasing the jury for the night, the Court held a charge conference with the parties
in chambers. [t was then Mz, Gaston's counsel learned for the first ime that the State intended
to argue to the jury in closing that it did not have to prove Mr. Gaston interded fo kill his wife,
but rather, that they only had to prove the lesser burden of intending to kill a human being. Mr.
Gaston's counsel adamantly disagreed with that interpretation of the law and argued that the
Court neeced to prevent the State from arguing this generalized human being theory to the jury
and should instruct the fury during instructions that they must find Geston knew or intendec to
kill his wife to find him guilty of the murder charge. Mr. Gaston's counsel asked the Court's
permission to tell the fury in closing that they needed 1o find beyond a reasonable doubt that
Gaston intentonally or knowingly caused the death of his wife, not just a human being. The
Court denied this request,

QOwer Mr, Gaston’s cbjections made both before and after closing arguments, the State
argued in clesing to the jury that it need only find Mr. Gaston intentionally or knewing acted to
kill 2 human being, rather than having to establish bevord 2 reasonable doubt he knesw it was
his wife, Alicia. The Court, again over Mr. Gaston's objections, proceeded to instruct the jury in
a way that was inconsistent with Maine Law by instructing them that the law of the State of
Maine requires the State te prove a defendant “intentionally or knowingly causes the death of
another human being.” See p.2 of Writien Jury Instructions. Later, the Court instructed the jury
“in sumrmary” that the State must prove Gaston “acted either intentionally or knowingly when
he caused the death of Alicia Gaston.” Sez p.4 of Writlen Jury Instructions.

Predictably, the first question sent out by the jury approximately two hours into theiy
tie!f}?eration squarely addressed this conflict. In essence, the juzy’s question was “Did the State
j::ig;f ,:; :;Z;:Fe ;3:; ;?; ; :;df:at; 1;&11 luswi ©or tla,ét b:& Just is:l:en-ded to kil a huran

I aerred in chambers with the Court for nearly an hour entil the Court,
over Mr. Gaston's objections, sent a response saying the State had charged Mr. Gaston with

=3
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migntionally or knowingly czusing the death of Alicia Gaston, and then told them to refer to
page 2 and page ¢ of the written instructions. Two days later, the jury returned a verdict of

(l;i'

ilty on the single count of murder.

¢

Historical Evolution of Murder, Malice and Depraved Indifference

By statute, there are two ways relevant to this case on how the State may charge a
cefendant with murder: intentionally or knowingly under 17-A MRS § 201{1)(A) or manifesting
cepraved indifference to the value of human life urnder 17-A MRS € 201 {11{B).! The evolution of
these two charges in Maine’s jurispredence is centered on the historical interpretation of the
concept of malice and its codificatior in the 1970°s. While it was not nacessary to prove that a
specific plan to cause the death of a specific person existed under Maine's old murder rules, it
was nacessary far the evidence to support either a finding of express malice or implied malice:

Express malice exists where one with a sedate, deliberate mind, and 2 formed
design, doth kill another; which formed design is evidenced by external
circumstances discovering the inward intention, as by lving in wait, antecedent
menaces, former grudges, and concerted schemes to take life. Implied malice is
an inference of law upen the facts found by a fury. It exists where one attemnpls to
kil or maim ene person, and in the attempt kills another against whom no injury
was interded, or in general, in any delibarate attempt to comumit a felonious act,
and derth is occasioned in the execution of such altempt, although the original
intenfion may not have been to take life. When the Lilling is unlewful, and
neither express nor implied malice exists, the erime is reduced from murder o
mansiaughter. But in all cases where the uniawhul killing is proved, and there is
nothing in the circumstances of the case as proved, to explain, justify or excuse
the act, the law presumes it to have been done maliciously; and if the accused
would reduce the crime below the degree of murder, the burden is wpon him to
rebut the inference of malice which the law raises from the act of killing, by
evidence in [defense],

State v. Knight, 43 ME 11, 35 (1857). Under the old rubric of malice it was not necessary to charge
@ specific express or implied theory of murder, but these historical distnctions of malice
eventually served as the underpinnings of Maine's current murder statute. The concept of
express malice would develop ints what is referred to currently as intenticnal or knowing
murder while the concept of implied malice would develop into what is currently referred to 2
depraved indifference murder,

4

. The L’:ﬁrd Is "intentionally or knowingly causes another human being to commit suicide by the
use of Zorce, duress or deception.” 17-A MRS § 2011, )
(!

Lo
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A century before this wonld happen, however, the old rubric of malice would be
reaffirmed. Historically, Maine always viewed murder eitier express or implied malice as a

singular crime:

The first secticn of that chapter defines murder substantially zs the common law
cioes. The second and third sections do not in any respect qualify the first, but
defines the different degrees of murder. Notwithstanding these provisions, the
xilling of & human being with malice aforethought is still murder, whether that
malice be express or implied. There is still but one crime dencminated murder,
as at the comumon law, although by the provisions of the statute there are two
degrees of that crime, Lable to different punishments. The first degree

of murder under the statute is precisely the same as the highest degree at
cemmen law. It is not claimed that this indictment is not sufficient in this respact,
at common law, to sef out the highest degree of murder. On the other hand, it
contains apt words for that purpose. The words, ““malice aforethought” would
ordinarily be understood to express the same idea as "express malice;” and
include cases of implied malice, only as the greater includes the less, It is perhaps
clear that, under an indictment like this, alleging that the killing was done with
“malice aforethought,” it would be necessary to prove exprass malice even at
common law, but for the principle of law, that the greater contains the less, or for
the other principle of law, that in certain cases malice may be implied with the
same effect upon the crime as though express were proved. It would therefere
seem necessarily to follow that the indictment is sufficient to sustain the verdict.
Because, under the[ Massachusetts] canstitution, as well 25 under ours, a person
can only be held to answer o a charge “duly and technicall ¥ set forth in apt and
proper words.”

Stede v, Verrill, 54 Me. 208, 415-15 {1867). Under the old murder rubric, it would have been
encugh for the state to charge Mr. Gaston with killing 2 human being with malice aforethought
as & means of charging either intentional, knowing or depraved indifference murder. Yet, this is
no lenger the state of Maine's faw in this area; now murder can be either intentional and
knowing or it can be depraved indifference.

The Maine Supreme Judicial Court acknowiedged the evolution of the depraved
indifference standard shor Uy after the codification of the modern standard ocourred.

When the Crimina} Code went in%o effect on May 1, 1978, it created six degrees of
“eriminal homicide.” In that eriginal Criminal Code formulation, first degree
eriminal homicide was defined as the commission of second-degree homicide
under any ene of six a ggravating circumstances specified in section 201 (2). The



definition of second degree criminal homicide, which replaced the commen law
definition of murder contained in 17 M.R.S.A. s 2651, required proof that the
accused caused the death of another “Intending to cause such death, or Knowing
that death will almost certamnly result” This new definition, coupled with the
definition of the terms “intentionally” and “knowingly” in 17-A M.RS.A. s 10(2)
and {2), precluded convicting the accused of second degree homicide absent, 2t
the very least, a Subjective awareness on the part of the accused that his conduct
created a risk that the death of another would “abmost certainly resuit” Thi
definition did not permit a conviction for second degree homicide to rest upon
procf that an Objective evaluabon would lead a rezsonable persen to conclude
that death would almost certaindy result from the conduct of the sccused. [Tihe
legislature repsaled the statutory framework setting forth six degrees of criminal
homicide and retuned to the murder-mansiaughter classification employed
before the Code. The crimes of first and second degree criminal homicide were
replaced with one definition of the ¢rime of murder, which inclucded the
provision contained in section 201(1)(B) that a person is guilty of murder if “(h)e
engages in conduct which manifests a depraved indifference to the valze of
ruman life and which in fact canses the death of ancther human being” By

L

allowing a.conviction for murder to rest upon proof that the “conduct
menifested & depraved indifference to the value of human life, section 20101 (B
cailed for an application of an abjective standard of evaluation, such as that

which had been applied in decisions under former 17 M.R.S.A. 5 2631,

State v, Woodbury, 203 A2d 1186, 1171-73 (Me. 1979} (internal citations omitted). The Law Court

has recently made clear the implication of this evolution on depraved indifference and its
distinction between “intentional and knowing.”

The depraved indifference murder statute, section 201(1)(B), has replaced
common law definition of murder that allowed 2 fact-finder to convict 2 person
of murder upon proof of conduct which objectively evaluated is characterized by
a high death producing potential. Depraved indifference is derived from the
concept of “implied malice,” which is distinct from the state of mind
characterized by the Criminal Code s recklessness because reckiessness requires
a subjective awareness of a risk.

We have not construed depraved indifference as incorperating a culpable mental
state. Instead, we have construed ssction 201{1)(B) to deal with those few
Instances in which, although the defendant did not act intenticnally or
k.nmvingi;.n hig conduct, ob}ccﬁvely viowed, crestod such a high tendency to
:?Z.‘Udutc death that the law atiributes to him the Righest degree of
tiemeworthiness.



State v. Cummings, 2017 ME 143, 11 18-19, 166 A.3d 996, 1001 (internal cite iens and quotaticns

LB

omithed).
Insufficient Evidence as the Sole Count Charged

The charge in Mr. Gaston's case fails to allege that Alicia was a human being, and it fails
to charge depraved indifference murder. By charging Mr, Gaston with intentionally or
knowingly causing the death of Alicia Gaston, the State comumnitted to a theery that required
proof that the intent was to kill Alicia and not some other human being, It cannot change its
theory now, See Stnle v. Kmight £3 ME 11, 12-14 (1857). In this case, the State presented evidence
Mr. Gaston knew it was his wife when he woke up that morning and suggested he was 100
close spatially to have not known it was Alicia. This is the historical “express malice” theory of
homicide Jaw. The State maintained this position until the charge conference. Only then did the
State argue proof of the intent to cause the death of a human being - the “implied malice”
theory - was sufficient for 2 conviction on the one remaining charge against Mr. Gaston. The

[

ourt’s instruction included language reflecting the implied malice theery by including
anguage referring to 2 “human being” despite Mr. Gaston’s objectivns such referencas were not
appropriate because the State had failed to charge depraved indifference.

.

The State was required to prove beyond a reascnable doubt the charge it actually
brought against Mr. Geston. It failed to do so, and that failure makes it appropriate for the
Court to grant this motion. “In considering a motion for judgment of acquittal, [the coust] must
evaluate the evidence and such reasonable inferences as arise therefrom in the light most
favorable to the government.” United States . Cruz, 156 F.3d 22, 27 (1st Cir, 1598). It must de s¢,
however, only on the charge legally before it, not the State’s alternative “implied malice” theory
of the murder suggested by the instructons and at the State’s closing.

Even in the light most favorable to the State, the State failed to put forward sufficient
evidence to reach the very high bar of “proof beyond a rezscnable doubt.” The Court cannet for
purposes of this motion, rely solely on the alleged words of Mz, Gaston with respect to this
metion, to infer Mr, Gaston's intent, “The defendant’s motion for judgment of acquittal Tiggers
en analysis of the State's substantive burden of proving the corpus delicti. That analysis should
inctude (1) whether there is sufficient evidence of the corpus delict exclusive of any admission
or confession of the defendant and (2) whether there is sufficient evidence on the whole record
to establish the corpus delicti beyond a reasonable doubt” Stafe v, Curlers, £39¢ A28 160, 164
{Me. 1583}, The Courtmust lock bayond this and determine if the State’s other evidence is
sufficient to support a conviction. Tt is left only with the inferences the State suggested the fury
make and these are insufficient to su pport a conviction, ‘
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The Stale’s interpretation of the murder statute is simply incorvect. Intentionally or
knowing is fundamentally different than depraved indifference. Mereover, depraved
indifference murder as an alternative theory of murder is not necessarily included in every
murder charge. Just like the Court has a responsibility to decide if the theory should be
instructed, the prosecutors have an obligation to decide if it should be charged at2ll. Int
case, the State's failure to charge that theory is conclusive en the jury’s ability to convict on that
basis. Even in the light most favorable to the State, even considering that the jury could infer
intent from all of the ¢ircumstances, no properly charged jury could have found the specific
intent and express malice necessary to sustain the conviction for intentional or knowing

Improper Jury Instructions

Mr. Gaston was entitled to a jury instruction requiring the State to prove he intended o
cause the death Alicia and not an intruder. When this Court gave conflicting instructions, the
jury was left to its own devices as to the state of the law with respect to the murder charge
facing Mr. Gastor. In attempting to split the difference between the State’s position and Mr,
Gaston's postton, this Court left the jury without proper instruction on hew to proceed on the
sole charge before it

-

il

“The United States Supreme Court has recognized that an error affects a criminal
defendant’s substantial rights if the error was sufficiently praiu dicial to have affecied the
mztcctme of the a:cceec‘%rg " Stale v. Pabon, 2011 ME 100, ¥ 34, 28 A.3d 1147, 11353 (citing Linited

Siates ». Olang, 307 U5, 725, 734, 113 S.Ct. 1770, 123 L.Ed.2d 508 {1993). An instructonal errer
af:mts 2 defendant’s substantial rights if there is a “reasonable probability” that the exror
affected the outcome of the proceeding. Sinte v. Thurlow, 2018 ME 166, § 17 (citing Pabon, 2011
Q\HE 100, 79 34-36, 28 A .3d 1147); see also Siate v. Weaver, 2016 ME 12, 9 11, 130 A.3d 972

escribing obvious error as occurring if the Incorrect instruction “reviewed with the charge as 2
m}mze constituted highly prejudicial error tending to produce manifest injustice” {quotation
marks omitted)}; State v. Douglity, 369 A.2d 1319, 1326 (Me. 1979) (stating that jury instructions
contain obvious error when they “so tzint[] the proceeding as ‘Jr’-'tnaLy te deprive the aggrieved
party of a fair trial”). If this Court erroneously instructed the jury on how to proceed on the
State’s single charge, it would be reversible error. The Court should not wait for appellate
review, but sheuld correct its error now,

#s discussed suprn, the theory espoused by the State is one derived from a charge of
depraved indifference, not intentional or knowing murder. Instructions that direct the jury to
Ei_ cide Mr. Gaston's fate based on charges not brought by the prosecutor are cleard ¥ Brronecus.
Thisis not a situation where Lhe fury is picking between one of two charges theories, as was
seen in State v, Evsking, 2006 ME 3, 889 A.2d 312, where the defendant was chargad with both
r

-nientioral or knowing and depraved indifference. There the Law Court reco gnized:
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the alternative theories of committing murder, through either intentonally or
knowingly causing the death of another or by engaging in conduct that marcfests
a depraved indifference to the value of human life and that in fact causes the
death of another, are sermissible alfernatives and rot separate offenses....The
trial court did not commit error in failing to instruct the jury that it had to
uranimously agree on one of the alternative theories of committing murder.

12, at 7 19; see also State v. Cummings, 2017 ME 143, 1 21, 166 A.3d 996, 1001 (" Because
depraved indifference murder may be charged and tried as an alternative to intentonal or
knowing murder in & single charge, a unanimous vercict can be reached even If individual
jurors disagree about whather the murder was an intentienal or knowing m murder or 2 depraved
indifference murder, id, as iong as the evidence presented to the jury is sufficient to support
each of the alternztive thecries.”). Nor is tim?s 2 case where the defendant dicn't object to Ehe
instruction given as was seg in Thurlow and Pebon. Gaston not only objected to the Court
sroposed instructions, he wamed those instructions would Iead to the very confusion evidence

by the jury’s first note.

The importance of properly instructing the fury is so we can have confidence they have
fairly decided 2 defendant’s fate. If they are properly instructed in the law, we.can p*es::m&
that jurors follow instructions they are given.” See Baker, 2013 MESY, 18,114 A3d 214 [f th
G0 not receive correct instruction of the law then it will “serfously affect the fairness and
m.tegrz.t}f or public reputation of” the proceedings, Pabon, 2011 ME 100, % 29, 28 A 3d 1147,
Because that happened in this case, Gaston deserves a new trial.

Conclusion

The State failed to prove beyond a reasonable doubt Noah Gaston intentionally or
knowingly caused the death of Aliciz Gaston. Because they failed o carry their burden, the
Court should set aside the jury’s verdict and grant Gaston’s motion for judgment of acquittal.
Alternatively, because the Court's instructions to the jury were erroneous and that error
constituted highly prejudicial ercor producing a manifest injustice to Gastory, he should be given
& new ial

Date /=5 =Zl 2/ %%y ""//ff'{_"

ATTORNEYS FOR DEFENDANT
Robert Andrews, Bar £ 80580
Jormes Masan, Bar # 4206
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STATE OF MAINE UNIFIED CRIMINAL COURT

CUMBERLAND COUNTY, ss. SITTING AT: PORTLAND
CRIMINAL ACTION
DOCKET NO. CUMCD-CR-2016-488
STATE OF MAINE, )
)
)
Plaintiff )
) MOTION TO CONTINUE
v. )
)
NOAH GASTON, }
}
)
Defendant )

NOW COMES the Defencant, Noah Gaston, by and through his attorney, Robert C.
Andrews, and respectfully requests this Court to grant this motion to continue for the following

reasons:

!-J

Sentencing is set for June 26, 2020. The Defendant requests that Sentencing be

continued until such time a5 in person hearing can be safely conducted,

The State of Maine Judicial Branch Covid-19 Phased Management Plan (“Plan™)
requires Social Distancing measures employed in each comthouse must be
observed. No more than 10 people, including court personnel, shall be presentin 2
cowtrogm 2t any one time. No more than 50 people per courthouse floor may be
Dresent in common areas at any one time. These numbers may be reduced
depending or the need for social distancing at a spacific courthouse oron a
specific floor of a courthouse. To the extent possible, court events wiil be
scheduled at staggered times to prevent large numbers of people from entering

and exiting a courthouse at any given time,

Lh
Lh



2 A coniested sentencing hearing is not one of the types of hearings specifically
enumerated under the current phase of the Plan.
4. Under current conditions it is not possible to both respect the need to protect the

lealth and safety of the public and cour: personnel whils respecting Mr. Gaston’s
due process rights afforded to him by the Sixth Amendment of the United Siates
Constitution and the Constitution of the Stzie of Mzine, Speeificelly. the Court
proposes limiting the number of people who may observe the procesdings
including not just supperters of Mr. Gasion but the public generally and Mr.

Gaston’s 1t person right to confront witnesses against him.

WHEREFORE, Attomey, Robert C. Andrews requests this Court to ORDER!
I, That this case be continued unti! such time as it i5 safe to have move than 10
peaple in 2 courtroom, 50 people to courthouse floor, and witnesses can appear in

person,

Dated: June 13, 2020 ,-// T 4
A A 7

Robert C. Andrews

Bar Number 8980

117 Auburn St., Suite 201
Portland, Maine (4103
207-879-9850

INCORPORATED MEMORANDUM OF LAW
Mr. Gaston’s protections under the Sixth Amendment extend to his sentencing hearing.
Those rights are both individually held by him and entrenched in the necessary public perception

o [ : tq ATz - . aF E ¢ % a n 4 e
of the faimess of the judicial system. “Tt is cruciz! in mamntaining public perception of faimess



and integrity in the justice system that courts exhibit regard for fundamental rights and respect
for prisoners “as people.” Rosales-Airaies v, United States, 138 8.Cu. 1897, 1907-08 (2018)
(citing T. Tyler, Why People Obey the Law 164 (2006)). When a diminution of this perception
of fairnass sierms from a judicial decision “[t]he risk of unnecessary deprivation of iiberty
particularly undarmines the faimess, integrity, or public reputation of judicial proceedings™.

.

tosales-Mireles at

07 (finding plain crror in the context of 2 mistake in using federal

iva}

sentencing guidelines). The Court has proposed two limitations affecting Mr. Gaston’s Sixth
Amendment Rights. First, the Court proposes {imits on access to the courtroom to mainiain the
requirements of social distancing. Second, the Court proposes allowing witnesses to zppear by
video link. Mr. Gaslon objects to the limitations becanse they violate the public trial clause and
the confrentation clawse of the Sixth Amendment,

While the Covid-19 pandemic is clearly a significamt threat to the health and safety io the
public, it has not created such an emergency that the United States Constitution has been
suspended. The Sixth Amendment requires the Court to protect Mr. Gaston’s right to a public
proceeding at which he may meaningfully confront the witness against him:

In all criminal prosecutions, the accused shall enjoy the right to a speedy and

pubiic trial, by an impartial jury of the state and districl wherein the crime shall

have been commitied, which district shall have been previgusly ascertained by

law, and 10 be informed of the nature and cause of the accusation; to be

nironted with the wimesses against him; to have compulsory process for
obtaining witnesses in his favor, and 1o have the assistance of counsel for kis

defense.

US, Const. Amend, VI, {West 2020). Whilz some limits may be placed on both the right o

limitations are not justified by the pandemic itself.

The Right to Public Trial



The Sixth Amendment right to a public trial requires an overriding interest before the
courtroom can be closed in total. Whils there are circumstances where the right gives way, the
court must make specific findings as to why the courtroom may be closed:

In each of these cases the Court has made clear that the right o an open trial may
give way in certain cases to other rights or interests, such as the defendant’s right to
a fair trial or the government's interest in inhibiting disclosure of sensitive
information. Such circumstances will be rare, however, and the balance of interests
must de struck with special care. We stated the applicable rules in Press—
Enterprise: “The presumption of openness may be overceme only by an overriding
interest based on findings that closure is essential to preserve higher values and is
narrowly tailored to serve that interest. The interest is to be articulated along with
findings specific enough that a reviewing cowt can determine whether the closun
order was properly entered.”

Waller v, Georgia, 467 U.S. 39 45 {1984) (citations omitted). The pandemic emergency is not
the kind of overriding interest that justifies the closure of the courroorn. The Maine Supreme

Judicial Court has adopted Fuller and its standevds, See Robert v. Siote 103 A3d 1031, 1058

=2z

{2014). While Maine has not held that any specific Himitations constitute either a full or partial
clesure, Law Court has never been confronted with limiting the access of Mr. Gasten's family
and supperters during a sentencing in the way proposed here.

The limitations necessitated by space concerns have historically been insufficient te
justify 2 court room closure, The United States Supreme Court has articulated a very stringent
stendaxd:

Trial courts are obligated to take every reasonable measure 1o accommodate
public attendance at crimina! trials. Nothing in the record shows that the trial
court couid not have accommodated the public at Presley's trial. Without knowing
the preciss circumstances, some possibilities include reserving one or more rows
fmr the public; dividing the jury venire panel to reduce courtroom caongestion; or
ms:ln‘:gcziﬁg prospective jurors not to engage or interact with audience members,
I‘:‘s[:r:pﬂcr also argues that, apart from failing 1o consider alternatives to closure,
the trial cour: erred because it did not even identify any overriding interest likely
to be prejudiced absent the ciosure of vair dire. T}:f:rc-is. some merit @ this )
complaint. The generic risk of jurors everhearing prajudicial remarks,
::z:s‘u.bstaft'ﬁated by any specific threat or incident, is inherent whenever members
0l tae pudiic are present during the selection of jurors. If broad concerns of this
sort were sufficlent to override a defendant's constinutional right to a public tel, 2
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court could exclude the public from jury selection almost as a matter of course.
As noted in the dissent below, “the majority's reasening permits the closure of
voir dire in every eriminal case conducted in this courtroom whenever the trial
judge decides, for whatever reason, that he or she would prefer to fill the
courtroom with potential jurcrs rather then spectaters.” 285 Ga,, at 278, 674

=

S.E.2d, at 913 (opinion of Sears, C.J.).
Presley v. Georgia, 538 U.S. 209, 215 (2010). The Court has proposed limiting the Courtreom to
10 zeople. To ameliorate the situation, the court has proposed remote viewing at the courthouse,

witich will zlso be limited to ten people, and video links. This does not amount to an open and

E

public hearing. The existence of 2 public health threat has never justified dispensing with the full
due process protections of our judicial procedure and the Court’s perceived need to push a case
forward cennot be at the expense of Sixth Amendment protections

The Court has suggested that this is a partial ciosure and can be justified by something

less than an overriding interest. Even assuming the proposed limitations do not amount tc &
complete closure, they cannot be done at the expense of the Sixth Amendment’s core values:

Unlike the “total” closure In Waller, 467 1.8, 2042, 104 8.Ct at 2213, which
excluded aif persons (other than court personnel, witnesses, parties and trial
counsal) throughout the entire suppression hearing, the screening and
identification procedure ermployed below effected at most a “partial” closure, as it
(1} barred only those would-be spectators who opted not to submit written
idernification, and (2) presumably may have “chilled” atendance by some
potential spectators who opted not to present themselves at the courthouse. Cf
Woods, 977 F.2d at 74 (finding “partial” closure where members of defendant’s
family were excluded while particular witness testified). Moreover, the district
court supportably found that members of the generzl public, 2s well as members
of the defendants’ families, attended throughout the seven-day trigl, ¢f id at 76,
as did credentialed representatives of the print and electronic media, see Douglas
v Waimwright, 714 F.2d 1332, 1541 {11th Cir.1983) (noting that media presence
and coverage renders court order one for “partial” closure rather than total, by
increasing the likelihood that witnesses with material evidence who are unknown
to the parties may leam of perjured testimony through media reports even though
they themselves do not attend the tial), vacated and remanded, 468 U.S. 1208,
104 3.Ct. 3575, 82 L.Ed.2d 874 (1984), reinstated, 739 F.2d 531 (i1th Cir.1984).

Unitest Staroy v Dotecer 157 F 238 T224 718 e 168
Unnited Stetes v. Defuca, 137 F.3d 24, 33-34 (1% Cir. 1998). The measures suggested by the

Court are not designed to protect some significant due process interest threatened by Mr. Gaston
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or his supperier’s behavier. Morcover, asking questions that may have discouraged attendance is
& far cry from limiting the number of people who may attend to 10 per couriroom even if twe
additicnal courtrooms are set up for remote viewing. [n practical terms the Conrt’s limits mean
thas approximately 20 people will be able to see the proceedings at the courthouse and that is
urlikely 1o accommodate Mr. Gaston’s family and scpports let alone other members of the
puhlic,

The United State Court of Appeals for the Ninth Circuit has held that excluding family
mermbers requires something more than convenience or judicfal preference. Generalized pelicy
concerns caused by the pandemic do not qualify as a sufficlent reason for either 2 full or partial
closurs:

As previously discussed, the presence of family at semencing is a way of bringing

home fo the perticipants at the hearing, including the judge, that the impact of the

seatence will be not only on the defendant but alse on membere of his family.

Also, that family members were willing 1o come helps to confirm the defendant's

comumunity connections and support, which could have an impact on the district

court’s determination of his likely success in avoiding criminal behavior in the

future, That the district court characterized these implicit messages as

“manipulative” was a way of saying that it preferred to dispense with the importan:

reminder of judicial responsibility to the community in the exercise of its

functions, a reminder at the core of the public trial right. As the “manipulation”

interest asserted Is inconsistent with the values underlying the Sixth Amendment

public trial right, it cannot justify either a total or partial closure. We therefore

conclude that the district court's closure of the sentencing proceedings violated

Rivera's Sixth Amendment right to a public tral,

Usired Stotes v. Rivera, 682 F.3d 1223, 1236 (Sth Cir, 2012). [f the Court, persists in limiting
nublic attendance in the way it has suggested, Mr. Gaston will be prejudiced. Because there is a
less restrictive way (0 resolve the limitations by waiting for conditions to be safe enough that Mr.
Myacio B >:vj =i 3 . % & 5 . . & . |

waston can receive the full protection of the right to 2 public trial, the sentencing should be

continued,

The Right of Confrontation
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Like the right to a public trizl, the Court also proposes the use of video testimony and
facial coverings a means of reducing the public health risks. Again, these limitations fil to
protect Mr. Gaston’s right to confrontation:

That the face-to-face confrontztion requirement is not absoluie does not, of
course, mean that it may ¢asily be dispensed with, As we suggesied in Coy, our
precedents confirm that 2 defendant’s right to confront accusatory witnesses may
be satisfed absent a physical, face-to-face confrontation at trial only where demal
of such confrontation is necessary to further an important public policy and only
where the reliability of the testimony is otherwise assured. See 487 US., at 1021,
108 5.CL., at 2803 (citing Roderts, supra, 448 U.S. ar 64, 100 8.Cx,, 21 2338,
Chambers, supra, 410 U.S. at 295, 93 §.Cu, at 1043); Coy, supra, 487 U.S., at
1025, 108 S.Ct, at 28035 {Q'Conner, J., concurring ).

Maryiand v. Craig, €97 U.S. 836, 8350 (1990). Maine law has adopred this standard. See Qken v.
State, T16 A.2d 1007, 1011 n9. (Me. 1998). Again, the generalized policy concems caused by

the pandemic do not qualify as a sufficient reason for either 2 full or partial closure. The risk of

ol

wansmission created by Covid-19 alone is not enough to overcome the need to respect the core o
the right 1o confrontation.

Maine law has not fully recognized the extent of the confrontation clavse’s protection.
While Oker recognizes the United Sates Supreme Court’s precedent by which it is bound, it
prefers to focus on the exceptions:

Assuming, without deciding, that the Confrontation Clause of the Sixth
Amendment applies in 2 post-conviction review proceeding, there was no
violation of that constituticnal guarantee in this case. Oken had an opportunity for
full and effective cross-examination of the witnesses who testified at the hearing,
despite his plhiysical absence from the hearing, Cken was represented by counse!
at every stage of the proceeding. He was present at the deposition of his former
Maryland attomney, and was represented by an attomey during the testimony of al}
other witnesses, including the attorney from Maine who formerly represented
him. He was permitted to consuit with his attorney, to review the hearing
transeripts of the testimony of the witnesses in Maine, and, through his 2ttomey,
w0 recall and further cross-examine those witnesses. Indeed, that right to recall and
fusther eross-examine kev witnesses after reviewing their testimony and
censuiting with his attorney is more than Oken would have been entitled 1o if he
had been present at the evidentiary hearing. For these reasons. Oken's Sixth
Amendment argument is unavailing.
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Oken at, 1010-11. While it is true that Mr. Geaston will have counsel and that the importance of

cross examination at a sentencing is minimized, that is net the recognized extent of sixth
Amendment pretection. Morsover, it seems unlikely that the right to be physically present at a
sentencing would not implicate the confrontation clause’s protection like 2 post-canviction
revigw proceeding. Allowing the victims to participate and offer testimony by video link is not
sufficient protection to the core Sixth Amendrnent protection.

The United States Supreme Court explicitly recognizes that the in-person aspect of
proceedings s & core Sixth Amendment protection. How the witness is affected by the
courtroom and the presence of the person aceused matters:

The pereeption that confrontation is essential to fairness has persisted over the
centuries because there is much truth to it. A witness “may feel quite differently
when he has 1o repeat his story looking at the man whom he will harm greatly by
distorting or mistaking the facts. He can now understand what sort of human
being that man is.” Z. Chafee, The Blessings of Liberty 35 (1956), quoted in Jay
v, Boyd, 351 1.8, 345, 373-376, 76 8.Ct. 919, 935-936, 100 L.Ed. 1242 (1936}
(Douglas, I, dissenting). It is elways more difficult to tell a lie zbout a person “10
nis face™ than “behind his back.” In the former context, even if the lie is told,
will often be told less convincingly. The Confrontetion Clause does not, of
course, compel the witness 1o fx his eyes upon the defendant; he may studiously
look elsewhere, but the trier of fact will draw its own conclusions. Thus the right
to fece-to-face confrontation serves much the same purpose as a less explicit
companert of the Confrontation Clause that we have had more frequent occasion
to discuss the right 10 cross-examine the accuser; both “ensur(e] the integrity of
the fact-finding process.” Kentucky v. Stincer, supra, 482 U.S., at 736, 107 S.Ct,,
& 2662, The State can hardly gainsay the profound effiect upon 2 witness of
standing in the presence of the person the witness accuses, since that is the very
phenomenocn it relies upon {o establish the potential “trauma® that allegedly
justified the extraordinary procedure ir the present case. That face-to-face
presence may, unfortunately, upset the truthful rape victim or abused child; but by
the same token it may confound and undo the false accuser, or reveal the child
coached by 2 malevelent adult,

It is a truism that constitutional protections have costs.
Cape v Jowa, 487 118, 1012, 1019-20 (1988). The Court's proposal puts up bemriers of aii forms

toy Bfw oo £ -, O, - = - o s . -
to Mr. Gaston’s confrontation rights. The video link to witnesses giving testimony remotely will

ot be the same as coming to the courthouse and being in the presence of Mr, Gaston. Moreover,
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wilh the use of face coverings required by all participants, the core protections of the Sixth

-~

Amendment are diminished because this Court will not be able to properly assess issues of
credibility withaut being able to observe the witness's facial expressions and demeanor. “The
izcial expressions of 2 witness may convey much more to the trier of facts than co the spoken
words,” Unmitee Steaves v Walker, 772724 1172, 1.17"9 {5th Cir. 1985) (citation omitted). While
masks are required under the Plar and are a necessary requirement to get the court system
function again, the limitations they impose at this critical phase are unnecessary given the other
options availaple to the Court

The Sixth Amendment guaraniees access to courthouses and courtrooms, and they cannot
be replaced by virmual spaces over the objection of & defendant. While the Court has pointed 0
1w fact that plea hearings in other cases have procesded in the manner proposed by the Court in
this ease, those have been conducted by consent of the parties, Defendants are capable of
waiving a full panoply of rights should they choose to do so. The Rule 11 process lor pleas is
entirely about making sure 2 defendant knows they are giving up their rights to procesd. Mr.
Gaston is not doing that here and is unwilling 1 waive his Sixth Amendment rights for the sake

of judicial economy.

Conclusion
Te proceed in the manor the Court has suggested would violate Mr. Gaston's Sixih
Amendment protections of a fair, open, and public proceeding. He deserves an opportunity to
face the Court’s judgement surrounded by and with the suppart of his family and friends. He
deserves the right to be physically present in the same room when the State’s witnesses zcdress

the Court. A si atd i i :
¢ Court. A simple continuance is 2 fair balance of the Ceurt’s concarns and Mr. Gaston's

constitutional rights,
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STATE OF MAINE UNIFIED CRIMINAL DOCKET

CUMBERLAND, ss. DOCKET NO. CR-16-488
2 i
i lu\ e
STATE OF MAINE ) 3¢
. ) WRITTEN
) JURY INSTRUCTIONS
NOAH GASTON, ) .3;/"“ i
Defendant ) W e
i ™

The defendant in this case, Noah Gaston, is charged in the indictment with
one count of “intentional or knowing” murder. “Reckless or criminally negligent”
manslaughter is a lesser-included offense of “intentional or knowing” murder. The
State has alleged that the crimes were committed with the use of a firearm, namely
a Mossberg 12-gauge shotgun, serial number T67889.

First, [ will instruct you on the law you must apply to determine whether the
State has established beyond a reasonable doubt the elements necessary to
constitute the crime of "intentional or knowing” murder. Second, I shall instruct
you on the law you must apply to determine whether the State has established
beyond a reasonable doubt the elements necessary to constitute the lesser crime of
“reckiess or criminally negligent” manslaughter, Third, because the issue of self-
defense has been generated, I shzll instruct vou on the law you must apply to

determine whether the State has met its additional burden of proving beyond 2
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reasonable doubt the gbsence of self-defense. Firally, I will instruct you on what it

means to commit an offense with the use of a firearm.

"INTENTIONAL OR KNOWING” MURDER

The law of the State of Maine provides that:

A person is guilty of murder if the person intentionally or knowingly
causes the death of another human being.

In order for the State to prove beyond a reasonable doubt that Nozh Gaston
committed the crime of murder, the State must convince you beyond a reascnable
doubt of the following three facts:

First, that another person, Alicia Gaston, is dead;

Second, that Noah Gaston caused her death, which means that Ms, Gaston’s
death would not have occurred but for Mr. Gaston’s conduct; and,

Third, that Mr. Gaston acted either intentionally or knowingly when he
cavsed Alicia Gaston's death. A person causes death “intentionally™ if it is his
conscious chject to cause another person’s death. On the other hand, a person
causes death “knowingly” if he is aware that it is practicaily certain that his

conduct wiil cause another person’s death.



Intent or mental state ordinarily cannot be proved directly, because there s
rarely direct evidence of the operation of the human mind. But you may infer a
person’s intent or state of mind from the surrounding circumstances. You may
consider any statement made and any act done or omitted by the person, and all
other facts in evidence which indicate state of mind. You may consider it
reasonable to infer and find that a person intends the natural and probable
consequences of acts knowingly done or knowingly omitted. It is entirely up to you
to decide what facts to find from the evidence.

The State does not have to prove that Mr. Gaston acted with premeditation -
that is, with planning or deliberation — to establish that his conduct was intentional.
Rather, the intent to cause death may arise in the instant before the death-
oroducing conduct. However, you may consider any evidence of premeditation, if
you find such exists, as it bears upon whether Mr. Gaston acted intentionally.

The State also does not have to prove motive - that is, the reason or reasons
why 2 person acted as he or she did. Absence of motive does not necessarily raise a

reasonable doubt respecting the guilt of an accused nor does the mere fact that it

[#]

xists establish guilt. Instead, evidence of the presence or absence of motive is a
matter for you to consider along with all the other facts and circumstances in
evidence in determining whether the State has met its burden of proving beyond a

reasonable doubt the crime charged.



To summarize, if you conclude that the State has proven beyond a

reasonable doubt the following three facts--

L. that ancther person, Alicia Gaston, 1s dead;
5 that Noah Gaston caused Alicia Gaston's death; and
3. that Mr. Gaston was acting either intentionally or knowingly when

he caused Alicia Gaston's death

-- then you would be required to consider the law of self defense beginning
on page 6 of these instructions.

If, on the other hand, vou conclude that the State has failed to prove beyond
a reasonable doubt either fact 1, or fact 2, then you would stop and retum your
verdict that Mr. Gaston is not guilty of either murder or manslanghter and you
would not have to consider the issue of self-defense.

If vou conclude that the State has proven beyond a reasonable doubt facts 1
and 2, but not fact 3, then your verdict would be that Mr. Gaston is not gutlty of
murder, and you must next consider the lesser-inciuded crime of “reckless or
criminally negligent” manslaughter, as well as the justification of self-defense.

RECKLESS OR CRIMINALLY NEGLIGENT
MANSLAUGHTER
The law of the State of Maine provides that:

A person is guilty of manslaughter if that person recklessly, or with
criminal negligence, causes the death of another human being.
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Just as with murder, in order for the State to prove beyond 2 reasonable
doubt that Noah Gaston committed the crime of manslaughter, the State must
convince you beyond a reasonable doubt that Alicia Gaston is dead, and that Mr.
Gaston “caused” her death - that is, Ms. Gaston's death would not have occurred
but for Mr. Gaston’s conduct.

In contrast to intentional or knowing murder, in order for the State to prove

evond a reasonable doubt that Noah Gaston committed the crime of
manslaughter, the State must convince you beyond a reasonable doubt that Mr.
Gaston was zcting sither “recklessly™ or with “criminal negli gence” when he
caused Ms, Gaston's death,

A person acts recklessly when that person consciously disregards a risk that
his conduct will cause death. To be reckless in the criminal sense, however, the
law further requires that the nature and purpose of that person’s conduct and the
circumstances known to him, must involve 2 gross deviation from the standard of
conduct that a reasonable and prudent person would observe in the same situation.

A person acts with criminal negligence when he fails to be aware of a risk
that his conduct will cause death. To be criminal negligence, however, the law
further requires that the person’s failure to be aware of the risk, when viewed in

light of the nature and purpose of his conduct and the circumstances known o him,
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must involve a gross deviation from the standard of conduct that a reasonable and
prucent person would observe in the same situation,

When considering the standard for what constitutes “gross deviation from
the standard of conduct a reasonable and prudent person would observe in the same
situation,” both as to recklessness and criminal negligence, you may use your own
experiences and common sense in order {0 determine how a reasonable and
prudent person should act in a particular situation.

To summarize, if you conclude the State has proven bevond a reasonable
doubt that Noah Gaston was acting either recklessly or with criminel negligence
when he caused Alicia Gaston's death, then you would go on to consider the issues
of self-defense.

If, on the other hand, you conclude that the State has not proven beyond a
reasonable doubt that Mr. Gaston was acting either recklessly or with criminal
negligence when he caused Alicia Gaston’s death, then you would stop and return
your verdict that Mr. Gaston is not guilty of either murder or manslaughter, and
you would not be required to consider the issue of self-defense.

SELE-DEFENSE

If on the basis of my instructions provided to you up to this point you wers
to determine that Mr. Gaston had committed either murder or manslaughter, you

must next consider the law relating to self-defense.
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At the very outset, | must emphasize TWo points relative to self-defense.

First, Mr. Gaston does not have the burden of proving that he acted in self-
defense. Instead, the State has the burden of proving beyond a reasonable doubt
that the murder or the manslaughter was not done in self-defense.

Second, the portion of the self-defense law that you will be considering in

this case is that relating to the use of deadly force. “Deadly force” means physical

force which a person uses with the intent of causing, or which he knows 10 creale a
substantial risk of causing death or serious bodily injury. “Serious bodily injury”
as used in this definition of “deadly force™ means “a bodily injury” - that is,
physical pain, physical illness or any impairment of physical condition - which
creates a substantial risk of death or which causes serious, permanent
disfigurement or loss or substantial impairment of the function of any bodily
merber or organ, or extended convalescence necessary for recovery of physical
health.”

Maine law provides that:

A person is justified in using deadly force upon another person

when the person reasonably believes it necessary and reasonably

believes such other person is about to use untawful, deadly force

against the person or a third person.

Applying this law in this case, if the State proves beyond a reasonable doubt at

least one of the following two things -
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(1) that Noah Gaston did not actually belicve that a person was about
o use unlawful deadly force against him or a third person; of

(2) that Mr. Gasten did not actually believe that his use of deadly

force was necessary to defend himself or a third person against the person;

then the State has met its burden of demonstrating beyond a
reasonable doubt the absence of self-defense.

If. on the other hand, the State has failed to prove bevond a reasonabie
doubt either of the two above-described things, you must consider a further
aspect of Maine law. Specifically, Maine law 2lso provides in relevant part:

If & defense provided is precluded solely because the

requirement that the person’s belief be reasonable has not

been met, the person may be convicted only of a crime

for which recklessness or criminal negligence suffices.

Based upon this law, if the State proves beyond a reasonable doubt at
least one of the following two things:

(1) That even if Noah Gaston actuzlly helieved that a person was
about to use uniawful deadly force against him or a third person, Mr. Gaston’s
belief is not one a reasonable and prudent person would have believed in the
same situation; or

(2) That even if Noah Gaston actually believed that his use of deadly

force was necessary to defend himself against the person or third person, Mr.



Gaston’s belief is not one a reasonable and prudent person would have believed

in the same situation —
then, you may only find Mr. Gaston guilty of manslaughter, even if you had
sarlier determined that the State had proven the elements of murder as set forth

on pages 2-4 of these instructions.

[f, however, the State has failed 1o establish beyond a reasonable

doubt either of these w0 above-described facts, then the State has failed ©©

meet its burden of demonsirating beyond a reasonable doubt the absence of
self-defense and you must stop and returm your verdict that Mr. Gasion is not
guilty of all charges, even if you had carlier determined that the State had
proven beyond a reasonabie doubt the elements of either murder or

manslaughter.
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POSSIBLE VERDICTS/UNANIMITY REQUIRED
As noted above, the State has charged Mr. Gaston with only one crime, but
the charge of manslaughter is a lesser included offense of murder. Therefore,

epending on your finding as to the murder charge you may have to decids if the

Q.

State has proven the charge of manslaughter beyond a reasonable doubt consistent
with the above instructions. However, you may not convict Mr. Gaston of both
murder and manslaughter.

There are three possible verdicts in this case: 1) Not Guilty of borh Murder
and Manslaughter; 2) Guilty of Murder; and 3) Not Guilty of Murder, but Guilty of
Mansiaughter.

The verdict you reach must represent the considered judgment of each of
vou. In order to return a verdict on any charge, your verdict must be unanimous.
That is, whether the verdict is guilty or not guilty on any charge, 21l i2 of vou must
agree to 1t.

It is your duty as jurors to talk with one another and deliberate with a view
to reaching an agreement, if you can do that without sacrificing your individual
judgment. Each of you must decide the case for yourself, but do so only after an
impartial consideration of the evidence with your fellow jurors. In the course of

vour deliberations, keep an open mind, and do not hesitate to reexXamine your own



views. You sheuld change your opinion if you become convinced that your opinion

was erroneous. However, you should not give up your honest belief as the weight
or effect of the evidence, solely because others think differently or mezely o get
the case over with.

Do not worry kow long it takes to reach your verdict, whatever the verdict
may be. Some verdicts can be returned quickly, others take time. You shoutd be in

the jury room so long as it takes 10 reach a unanimous verdict on any charge, and

no maore.

REPORTING THE VERDICT
When you have reached a verdict, simply notify the jury officer that you
nave 3 verdict. Do not tell him or her what the verdict is, simply tell him or her you
have a verdict. He or she will come find me, and we will all return to open court 10
hear what your verdict is.
When you all come in, you will be asked to remain standing, and everyone

i')!’

Ise will be seated. The Foreman will be asked, “Has the jury reached a verdict?

%

He will respond, and if he says yes the Clerk or [ will inquire as follows:
“Members of the Jury, did you find Nozh Gaston guilty or not guilty of Murder? If

you say guilty to Murder you will not be asked about Manslaughter. If you say not
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guilty to Murder, the Clerk or I will inquire as to your vardict on Manslaughter.
The Clerk or I will ask, “Members of the Jury, did you find Noah Gaston guilty cr

not guiity of Manslaughter?”

USE OF A FIREARM
If you find Mr. Gaston guilty of either Murder of Manslaughter, you must
also consider and report whether the State has proven beyond a reasonable doubt
that he used a firearm, namely a Mossberg 12-gauge shotgun, against a person,
namely Alicia Gaston, at the time he caused her death.

E

“Tirearm” means any weapon, loaded or unicaded, and refers to any weapon
commonly referred to as a pistol, revelver, rifle, gun ot shotgun.

If your verdict is guilty as to either Murder or Manslaughter, the Clerk or I
will then ask if the State has proven beyond a reasonable doubt that Mr. Gaston
committed the offense with the use of a firearm as defined above. Your finding on
this question must also be unanimous, and you will simply be asked to respond
“yes” or “no” to this question.

Once all these questions are answered, the Clerk or I will then ask all of you:
“So say you, so say you all?” This will be asked to make sure that whatever your

verdict is, that it is unanimous.
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STATE OF MAINE UNTFIED CRIMINAL COURT
CUMBERLAND, S8 DOCKET NO.

AFFIDAVIT OF DETECTIVE ETHEL ROBS IN SUPPORT QOF PROBABLE CAUSE
PURSUANT TO MIUCRIMP, J(Cl

The facts and circumstances which lead vour aiffient to believs thers is probabls cause ©
rrest 2w as follow:

I, Exhel S, Ross, being duly swom as 2 Detective for the Maine State Polics,
vlaior Crimes Unit, with 13 years of cumulative service with the Maine State Policezs a
Trooper and D*t**“ ve. Iam a graduate of the Maine State '—‘a’z’-c-c Academy and the 93°
Maine Criminal Justice ¢ Academy. My primary responsibility as 2 Detective with the
5

Maine State Polics is the investigation of homici i’i@b suspicicus deaths and other serious

The following facts and circumstances thhat lead this 2ffant u:} bﬂz: ¢ that
ks ] a -;icia"a: of Intenticnal or Knowing Murdsr pursuant to Tide
AMRS.A G2V L{A) are attached:

On Or c_['f“‘t L-.

Brookheven Deve, T, .
Srown hair and Gresn eyes, cid commit the ¢oim
174 \1?’,..:35. S‘ "20:“.).. }

4

The basis for my probzble csuse is as follows:

. I, Dewective Ethel 8. Ross, was assigned as the primary invest igatmg officer. [
bave interviewed several people and officers in connection with the investization

.
and the following information comes from Emea,.mue, TVIEWS,

6 &t zpproximately 8:17 AM, the Windham Police
& 211 call from Nozh Gaston 5/25/82. Geston stated he
: is not breathing and her intestines are han ghg

n said she got up super eacly and he thoughs she was an intruder. The © l
: e.wl;cr instreeted Gaston to sr‘..rt CPR on his wife, .dcza Gaston 11/16/81.
d so, while r*ma?*u*-é on the line with 911, The 911 dispatcher asked Nca’n
Gaston where the gan was and he advised it was upsiairs, When asked if it was
3goure ne stated there was en'y one shotin it

o :ne door was locked and he told her it was. On the
. Nozh Qaston can be ! e_rci asking ene ¢ n_s Caug."ttw-.;
ck the door. Your affiant learned the S vear old daughte

-
%]
(‘} &5:

-
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ini OC{°C the door for the Windham Poelics Depariment first aspe“ iing officers

+ =

and advised she woke up to 2 loud bang, Tha 9 year old 1old the first res punders

f’

“lat haw Sad - naI-md
il DaT ek U‘ 1-; L i

3. Fistresponders ooserved a t"e:::=3 lying face up on the flcor with a gunshot
wound to her abdomen surreunded by a pool of blood. Nozh Gaston was

periormiag chest compressions at &"c pottom cf the stairs.

8. Your affiant leamec Winchem Peiice Officer Dubey procesded to the top of the
stairs and secursd 2 12 g uge shotgun. Officer Dubey elso secured 2 white
Phene located near Alicie Gaston's side.

7. Windham Rescue personnel aived on scene 2nd took aver chest compressions.

Nash Gaston went Into the kitchen to speak with Windham Police Officer
Hudror. Neah Geston told Officer Hudnor he hear¢ noisas and proceeded to
check 10 see If his gizls were in bed. Noah Gaston said tha girls sometimes go
down stairs and make breakfast but he thought it was t00 eacly for that,

ike

8. \"a:* Gaston sei after he checked on the girls, he heard noises that scunded
a..d ﬂzm;;s moving downstairs. Noah Gasten 1old Offcer Hudnor
gun 1 be ready for 2 possible intruder.

2

Noah Gasten toid Officer Hudnor he was not exaemmg to see or hesr anvone and
s wile tumned around and started coming vp e stairs. Nogh Gaston said he did
nol know his wife was downstairs and b ae shot her. Nozh Gaston told Officer

Hudnor he thought his wife was Upstairs in bed,

Nezh Gasion also told the Ufficer Iis wife was most Ikel iy downstairs getting the
leundry geing, (Cffcer Hudror could hear the lsundry spinning as he spoke w0

Nozh Gaswony

—
e
.

11, Neah Gaston s2ié he heard noises after he grabbed ks shotzun and thought they

were coming towards him. Mosh Gaston tald Otficer Hudnor he did not think i

12. Neah Geston stated he shot his wife 25 she started up the siairs. Nosh originaily
iwo.d Otfficer Hudnor his wife was ha!f war ¥ Up the stairs and then changed it to. she

was at the frst owo stairs at the botom of the staircase, Noak Gaston said he wes
a0t expecting 10 see anyone 2t the botom of the swairs  especially not his wife,

W

! Officer Hudner there was 2 ight on dovmstairs wat they always
uld se2 © go up and down tha stairs,

i
7,
[
i
£
7 €1
b
s
i
£
ri
-k
=,
F &

11 d ner he thought his wifc was 20 intruder and h

2 it to him before he could fire. Nozn Gaston staiad

o
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wag his wife 25 soon as he Tired. Woah Gaston szid she fell back 25

lit
the elad Bt kar and 2ha fat g Vn-T
0 SROL 0T ISY 2Ne 30e 181 Oul <la.

Nozh Gaston weld Officer Hudnor ke tried to cal! 911 on the black phene and was

not able 1o g0 he called G111 on the widle iPhone.

A

Nozh Gasion told Officer Huadnor he oaly fired one shot and he dida™ know wiar
xind of rourd was in the gun. Noah Geston asked Officer Hudnor how bad the

Officer Hudror asked Noah Gaston if he and Alicia Gaston were in an argument
and MNozh Gaston said they were not,

:"ﬁca:- I fudnor transporied Noah Gaston back ¢ the Wincham Polics

io:; with Detective Kris Kennedy meet with Noah Gaston at the Windham
lice Dapﬁrm ent. Nozh Gaston told me he was in bed when he heard noises and

o

gau us to ¢heck. Noah Gaston told me he thought it was night time.

Caston told me he checked on his § and 9 year old daughtess scross the hall
way from his bedroom, because they sornetimes getup and make breakdast, He

saw twey were still in bed.  Noeh Gaston 10ld me he stood at the top of the stairs
and o aard walkie tall JﬂS.

1. Noak G on said h'-* “faisely assumed” his wife was stil] in bed tecause he f2it
their 2 year old in bed when he got up.

. Nogh Caston told me 1t soundad like someone was fianl dng the stairs and giving

‘e 5 it . - L.
positionzl commands, though he could not hear what they were saving on the
walkde talkies

£3.

- Neah Geston said he grabbed his gun and it was not loaded, He puta shell inas
ot

#. Noal Gaston said his wife just sterted up the stairs with her head down and he
fired. Nosh Gaston sai l"- e knew it was her as soon as it hit her and she fell back

b o ~
2t the Boitom of the stairs,

Dot (Tagiam snld wma slae b T e R AT "
MNoeh Gas WOlC me they xeep a ughi on 2t the borom so they can $28 10 go up

znd down e siairs,

» L

Tl pwy mir a ._..z,.~,._
- Nozh Gaston seid he went down stairs and he thought she seid call 911, he went
O find a phone and grabbed his niece’s 0id phone and cailed Alicia’s sister from

¢

¢ conta acis because na could not get the phone to work, but she did not answer,
~Noah Gaston szid he ther found the white iPhone and called 911,

[}

78



2

{na
o

29
pe]

(F3]

tad
Pt

Lak
L}

(]
i

tal
L4

b

. Neah Gaston told me it 2l made sense now, and went oz 10 say she got up early

. Bt Farley lesrmed from first resamde

Nozh Gaston sald he was trying 1o hold her stomach in 2nd she stopped brezsthing,
Neoah Gaston told me he thou gj" it was 2:00 in the moring before he saw the
stove clock znd it said 6:00. However he checked 1o se2 ifhis § and 9 vear old
danghiers were possibly dmm..-ta:rs making breakfast.

. Nozh Gaston told me he thought his 2, 8, and 9 vear old children were sleepin ng at

the ime of th shoar::zz znd he was not sure if the shot wolke them up or not.

Nogh Gasten said he knocked on the wall 10 have one of his daughters come
down 0 get his son and bring him upstairs. Nozh Gaston 10ld me Ris son was

sitting on the stairs before the ; a::me:f’ms a.r-\ ed, Nozh Casion said he believed

his son came down after the shooting securr

10 éo Jaundry, get her bangs cwt, and go 10 the mall 10 return some things at
Meaoy's.

. Noah Gaston provided inconsistent stazements as to the location of his wife.

Neah G.’:‘st-:)n tated she was: running upstairs, closing the gap, at the botiom of
the sizirs, and ‘r:'zif way v Qe """::‘. .t one point during my intarview, Nozh
(rasten estimated he was approxiraately =i—5 feet away £ from Alicia Gaston when
he shother. {Detective Chris ra:i rmeasured the 12 gauge s}*ataun 0-:1: ihe end

of ke stock/butt to the and of the barzel, It was approximately 40 inches.)

. Nou Gaston told me he did not have an argumment with Als wife on this day.
a‘

. Detective Corey Pike interviewsd the § year old dau sghter of Nogh and Alicia

Geaston. She wld Detzetive Piks she ¢ Mm.._}n she heard her mom and dad arguing,

what she descrined 25 a baby gzie failing, and then mom ialling down the stairs,

Your 2fiant afso interviewed the 8 vear old ¢ :-L.crt‘ igr, and she iold me she heard
and dad arguing in their scared volces, She :er me she heard mom izl

down the stairs md sey ouch and start erying and then she heard ::‘:.::ﬂc.. neises

Ths § year old 10id me she sew the zuz on the floor in the hally way and smell 'ci

& ceseribed 25 smoke and blogd

*. Aliciz Gasion was pronounced dead at the scene.

,

Tezmed from Maine Computer Crimes Inv ES*-ﬁ&"ST' Moran that the {Phope psed
i | mads 2 call mpmm:%ately 3 minutes before the 911 call and ¥
approximately 41 seconds, [ wvedfied that *313 aurnber called was 1o the EBT
Autemated Benefits Iine for the State of Maine.

-

- x o i
oy had observed iceinthe o e

21
Lait
o u"i.ﬁ t:‘...d ._e XL WO U"}e Coucn 1a] :’:3 !.1'1..‘ ig mom 'rx_rne.}a ]-Unr "‘(Ed on Seone.

I
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»h H el aal e, " o1
or Taylor Slemmer from the Medical Examinsr’s office
[ - - oy Theyrd -",‘15.-1., o
the ring finger on the lefi hand of Alicia Gaston.

ot of tne wadding in the wound on her stemech,

Your affiznt “BE.'JL.\.. From Dr. Merk Flomenbeum that the cause of death wes 2
“shot w wolnd camcn with perforation of aorta.” Datective Farl ;
tom Dr, Flomen ha:.. t “the genersl direction of this abdomina! sm‘. un woung i

irem front w0 back, from right to lef, and very slightly downward.”

- MSP ERT Det., Chris Farley informed me on the second step from the top, part e:'

a broken EBT card was located. Det. Farley 2lso observed red/brown stains on
same step. Det. Farley observed more red/rown staining on the right sice of
weil, lookdng down the stairs from the second floor, closer to the botom of the
1y, Det, I*ﬂ*w-' later leamed from MSP Det. Leighton that there was spatte
that was red/brown in color and presumptive tested positive for blood on th
¢ of the stairway by the second step from the tep. Also observed behind the

‘e
£ nght
=
-

moiding 2t the top of the staiss, from the stairwell s.de was a red/brown stain
There were no red/brown stains observed in the hallway upstairs. There were no

redbrown steins on the e‘z side of the stairwell.

- It the master bedroom, on the floor by the closet, Det. Farley observed 2 pair of

cemgnflage socks nexi tﬂ an grange vest. [n the 1cmm on the shelf Det. Farley
observed 2 yellow wire gun lock with the key in it. Det. Farley observed the wire
was sesured in the lock itself and was rot loose.

Det. Fesley learned from Forensic Scientist Kim James that using gunshot residos
chemicals, specifically sodium rahodizenate, used 1o detect the presence af lead,

thare swora fibers that wers -osstwe for lead located in t:“e Zame area on the W

as the ”vw‘*ffzxvn STRtteT.

e wound path. Using the an gie of the wound patk, sed referencing the
vers ¢n the wall, 2 general direction was observed. Det I-' rley observed th
dummy appeared 16 be somewhere between the fire: and second & ep dewn f:'&m
the top and ¢ shot came from the general direction of the top cf the stelrs. The
shetwent from the left side of the steirway to the right side of the stairway
{looking down from the 1op of the stairs.) U ing a tape measure Det. Farlay
measured out a::u:"-\v.a.a: ely £ feet Fom the dummy. Det. Farley obsarved 4 feet

v in the opstairs landing,

- gy

sing & forensic dummy, Dr, Mark Flomenbawm placed a red In the locatior
} n

ihe top of the stairs is CE‘.’S\.—;.ECC as & square arsa where the thrae

::cmd {loor open, namely nvo m‘_*eom uh,rm fre cirectly across

om & enc a dathroom which is directly across Fom the top of the stairs.

fe space, at the wp of the stairs was measured Lo have a distance of

' oly 5.5 feet across Fom bedroom to bedroeny and 2pproximerely 3.
=

o
DAY o e tha k .
{221 2eross fom the battroom wall to the wall by the 1on of th:
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44, The evidencs at the scene is not congistent with Alielz Gaston being at or near the

il

Lol ) . 1 : - = e % - - - o .
m of the stairs when she is shot.  Rather the evidencs shows that she was
fo3s]

PERE

sianding somewhere between the first and second step down from the landing arsa

, the afgrementioned detalls,
that NOAH CASTON | dzie of bimn03/2578
'!?k‘. G

Mainie, described 25 2 white male, 1%, 18
Il

comumninied e erime of MURDER, in violatio

Dietzctive Ethel Ross
Mauine Stete Police

Major Crimes Usit
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1 Defendant's Exhibit 1 (proffering). 1 A Gaod moming.

2 A Uh-hum. 2 Q. I'mijust going to make sure everybody can hear you.
3 Q. Andthereis a highlighted portion. Could you, 3 Soif you can just try to be conscious of staying close
4 without out loud, could you just read that? 4 1o the mic so everybody can hear, that would be great.
5 A Andis- 5 What do you do for work?

6 MR. RUCHA: Judge -- 6 A I'mad1-1 dispatcher.

7 BYMR. MASON: 7 Q. Andwhere do you work as a 9-1-1 dispatcher?

8 Q. I'msormry. Could you just read that to yourself? 8 A Cumberland County Communications.

9 A Oh,okay. 9 Q. And how long have you worked as a dispatcher for
10 Yes. 10 Cumberland County Communicafions?

11 MR. MASON: May | approach? 11 A Sixyears.

12 THE COURT: You may. 12 Q. And what departments do you dispatch for, what
13 BY MR. MASON: 13 police departments?

14 Q. Ms. Gilbert, | previously asked you that — whether 14 A Cumberland, Bridgton, Windham, Gorham and the
15 you believed they had a loving relationship and you had 15 Cumberland County Sheriff's Office.

16 answered yes. Isn't that correct? 16 Q. And do you also dispatch for other emergency
17 A Yep. 17 services besides police?

18 MR. MASON: No further questions, your Honor. 18 A Yes, police, fire, rescue. o

19 THE COURT: Redirect? 19 Q. Atthe Cumberland County Regional Communications
20 MR. RUCHA: Nothing, your Honor. 20 Center are calls that are received there recorded?

21 THE COURT: Al right. 21 A Yes.

22 You can step down. Thank you. 22 Q. And I'm going to ask you some questions spacifically
23 THE WITNESS: Thank you. 23 about January 14th of 2016. Were you working in the
24 THE COURT:  Next witness for the State. 24 garly moming hours of that day at the Cumberland County
25 MS. ELAM: Excuse me, your Honor. 25 Regional Communications Center?
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1 MR. RUCHA: Your Hanor, can Ms, Gilbert be 1 A Yes

2 excused finally? 2 Q. Andat6:17 inthe moming, did you receive a 9-1-1
3 MR. ANDREWS:  Yes, your Honor. 3 call from someone who identified himself as Noah Gaston 7
4 THE COURT: Allright. Yeah, you're all setto 4 A Idid

5 go. Thank you. 5 Q. Do you recall what shift you were working that day?
6 Next witness. 6 A |worked the ovemight shift, so | would either have
7 MS. ELAM: Thank you. 7 goneinat7:00 pm. or 11:00 p.m. to 7:00 in the

8 Maria Jensen. 8 morning.

9 (Whereupon, Maria Jensen enters the courtroom 8 Q Alright. Regardless of when you started, you
10 and takes the wiiness stand.) 10 would be there until 14:00 in the morning?

1 THE CLERK: Would you please state your name 11 A 7:00 in the morning.

12 for the record, spelling your last name. 12 Q. Sorry, 7:00 in the morning?

13 THE WITNESS: Maria Jensen, J-E-N-S-E-N. 13 A Yes.

14 THE CLERK: Do you solemnly swear or affirm 14 Q. And did you listen -- since that day have you

15 that the testimony you shall give in the cause now in 15 listened to the 9-1-1 call you received from Noah Gaston
16 hearing shall be the truth, the whole truth and nothing 16 on January 14th of 20167

17 but the truth, so help you God? 17 A Yes.

18 THEWITNESS: |do. 18 Q. I'mgoing fo show you what's been marked here with
19 THE CLERK: Thank you. 19 sticker on the lower right-hand comer as State's Exhibit
20 Please be seated. 20 No. 26 (proffering). Do you recognize what that is?
21 MARTA JENSEN, called by the State, having been duly 21 A Yes, if's the recording.
22 sworn, testified as follows: 22 Q. Ofthe 9-1-1 call by Mr, Gaston?
23 DIRECT EXAMINATION 23 A Yes,
24 BY MS. ELAM: 24 Q. Have you listened to that several times since the
25 Q. Good morning, Ms. Jensen. 25 day that you ook the call?
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1 A Yes 1 Q- how to deal with that?

2 MS. ELAM: Your Honor, | would move for the 2 MS, ELAM:  May | have a moment, your Honor?

3 admission of State's Exhibit 26. 3 THE COURT: You may.

4 MR. MASON: No objection, your Honor. 4 (Pause.)

5 THE COURT: If's admitted. 5 MS. ELAM: Thank you.

6 Members of the jury, | want to let you know 8 THE COURT: Cross-examination.

7 that you will have that in the jury room with you. | do 7 MR. MASON: No questions, your Honor.

8 not believe we have recording equipment in the jury room. 8 THE COURT: Allright. Thank you. You can

9 Butif at some point you wish to hear the recording 9 step down.

10 again, if you think that's necessary, we can make 10 The next witness for the State.

11 amangements to bring you back info the courtroom to hear 11 MR. RUCHA: We call Officer Paul Dubay.

12 it again but it is in evidence. 12 THE COURT: Okay, Officer Dubay.

13 Go ahead. 13 MS. ELAM: I'm sorry, | neglected to ask if

14 MS. ELAM: Thank you. 14 Ms. Jensen can be excused finally.

15 BY MS. ELAM: 15 MR. MASON: Yes, your Honar.

16 Q. And have you listened to this exhibit, State's 16 THE COURT: Yes, she may. Thank you,

17 Exhibit 267 Is that an accurate recording of the call 17 MS. ELAM: Thank you.

18 you took at ~ shortly after 8:00 a.m. on January 14th, 18 THE COURT: She is all set fo go.

18 20167 19 (Whereupon, Paul David Dubay enters the

20 A VYes. 20 courtroom and takes the witness stand.)

21 MS. ELAM:  Your Honor, | would move for the 21 THE CLERK: Can you please state your name,

22 opportunity to play State's 26 for the jury. 22 spelling your last name for the record?

23 MR. MASON: No objecticn, your Honor. 23 THE WITNESS: Paul David Dubay, D-U-B-A-Y.

24 THE COURT. Go ahead. 24 THE CLERK: Do you solemnly swear or affirm

25 MS. ELAM:  Thank you. 25 that the testimony you shall give in the cause now in
171 173

1 If I may, Judge, we have fried to set a volume 1 hearing shall be the truth, the whale truth and nothing

2 that we think is appropriate but I'l try to look fo the 2 but the truth, so help you God?

3 jury if they need it higher or lower. 3 THE WITNESS: |do.

4 THE COURT: If any of you can't hearit, let us 4 THE CLERK: Please be seated.

5 know. 5 THE COURT: Go ahead, Mr. Rucha.

] MR. RUCHA: Your Honor, if you would like, | 8 MR. RUCHA: Your Honor, it might be a good time

7 can pull down that poster. 7 at this point to - for the Court to read Stipulation

8 THE COURT:  That would be great. Thank you. 8 No.2

9 Appreciate it. 9 THE COURT: Okay.

10 MR. RUCHA: | apologize, your Honor. 10 Stipulation No. 2 -

11 (Whereupon, a recording is played in open 11 Again, this is just an agreement that the facts

12 court) | 12 that are described here have been proven without the need

13 BY MS. ELAM: 13 for other testimony or documentary evidence.

14 Q. Having heard that, is that an accurate recording of 14 The parties stipulate that if called to testify

15 the 8-1-1 call that you took on January 14th from 15 Doneld Ellis, the EBT program manager for the Department

16 Mr. Gaston? 16 of Health and Human Services, would testify that if an

17 A Yes. 17 EBT recipient called the EBT number of 1-800-477-7428 on

18 Q. Fairtosay that as a 9-1-1 dispatcher you have a 18 January 14th, 2016, 2 female automated voice would.

18 series of — | don't know if scripts is the right word 19 Number one, thank the person for calfing;

20 but protocols that you use for callers to try to direct 20 Number two, ask the person to press "1" for

21 them to do emergency medical care if it's indicated? 21 English or "2" for Spanish;

22 A Yes. _ 22 Number three, request that the person punch in

23 Q. And were you actually reading from a script or 23  the account number;

24 essentially a script - 24 Nurber four, the voice would provide the

25 A Yes. 25 balance on the account;
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1 THE COURT: Next witness. 1 6:25am.?

2 MS. ELAM: Justin Hudnor, please. 2 A No

3 (Whereupon, Justin Hudnor enters the courtroom 3 Q Alright

4 and takes the witness stand.) 4 Did you get into the house once you got there?
5 THE CLERK: Can you state your full name, spel 5 A Yes. _

6 your last name for the record? 6 Q. Wereyou the first of the police officers to arrive
7 THE WITNESS: Justin Hudnor, H-U-D-N-O-R. 7 or had other officers arrived ahead of you?

8 THE CLERK: Do you solemnly swear or affim 8 A Other officers had arrived ahead of me, correct.
9 that the testimony you shall give in the cause now in 9 Q. Whowere those officers?

10 hearing shall be the truth, the whole truth and nothing 10 A Itwas at the time Sergeant William Andrew and
11 but the truth, so help you God? 11 Officer Paul Dubay.

12 THE WITNESS: | do. 12 Q. Were there any medical providers there ahead of you?
13 THE CLERK: Thank you. 13 0.

14 Please be seated. 14 MS. ELAM: Could we have State's 36, please?
15  JUSTIN HUDNOR, called by the State, having been duly 15 BY MS, ELAM:

16 sworn, testified as follows: 16 Q. Sowhatwe have put on the monitor for you I'l put
17 DIRECT EXAMINATION 17 up for the jury to look at.

18 BY MS. ELAM: 18 (Pause.)

19 Q. Help yourself to some water if you would like. 19 Are you able to see the monitor from where you
20 A Thank you. 20 are?

21 Q. Mr. Hudnor, can you tell the jury what you do for 21 A Yep.

22 work? 22 Q. Okay. Do you recognize this diagram or what it
23 A I'mapolice officer for the Town of Windham. 23 depicts?

24 Q. And how long have you been a police officer for the 24 A Yes.

25 Town of Windham? 25 Q. Whatis that?
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1A I'vebeen a police officer there since January of 1 A Thatwould be the first floor of 37 Brookhaven.

2 2014, 2 Q. Okay. How did you get into the house?

3 Q. And howlong have - had you worked for the Wingham 3 A lgotinthrough the kitchen door.

4 Police Department as of January 14th, 20167 4 Q. Allright |may askyou fo take that pointer, if

5 A Twoyears. 5 youwould, and step closer to the diagram just so you can
6 Q. Were youworking on that day, January 14th of 2016, 6 point out where you are going.

7 atabout 6:00 in the moming? 7 (Whereupon, the witness approaches the well.)
8 A lwas. 8 A Okay. Solcame in through this door right here
9 Q. Andwere you dispatched to 37 Brookhaven Drive for a | 9 (indicating), which is - led to the kitchen.

10 report of a man having shot his wife? 10 Q. And because we have got-- | moved you & little way
11 A Correct, yes. 11 from the microphone, you just need to make sure you
12 MS. ELAM: Could we have State's Exhibit 2, 12 keep -

13 please? 13 A Okay.

14 BY MS. ELAM: 14 Q. --yourvoice up so everybody can hear you.

15 Q. Weare going to show you up on the monitor what has 15 A Solcame in through this door right here

16 been marked as State's Exhibit No. 2. 16  (indicating), which is the kitchen of 37 Brookhaven.
17 Is that the residence at 37 Brookhaven Drive 17 Q. How did you get into the kitchen? Did you walk
18  that you went to that morning? 18 right in through the door?

19 A Yes. 19 A Yes
20 Q. Do you know about what fime you arrived at the house 20 Q. Was it unlocked by the time you got there?

21 that moming? 21 A Yes.
22 A 6:25in the morning. 22 Q. Whatdid you find once you got into the kitchen?
23 Q. Approximately? 23 A Igotinto the kitchen, | found a young girl who |
24 A Approximately, yes. 24 later found out to be Patience. And she was right here
25 Q. Okay. Was it as bright as this picture at 25  (indicating).
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1 Q. Whatwas she doing - 1 were together in the kitchen and you were there, did you
2 A Soshewas - Patience was standing right here 2 see any interaction between Patience and Mr. Gaston?
3 (indicating). 3 A None
4 If you are looking into the kitchen, on the 4 Q. Did you see any hand-holding?
5 left-hand side right here (indicating). 5 A No
6 Q. Andyou're pointing to the right-angled corner to 6 Q. Hugging?
7 the right of the stove; is that right? 7 A No
8 A Correct, 8§ Q. Comforting?
9 Q. Andwhat was Pztience doing when you walked into the g A No
10 kitchen and saw her there? 10 Q. Exchange of words between the two of them at all ?
11 A She was standing there and she had her hands over 11 A No. _
12 her ears. 12 Q. Did you speak to Noah Gaston in the kitchen?
13 Q. Canyou show us? 13 A Idid
14 A.  She was (hand cupping ears). 14 Q. |think you can sit down now. |don't need to make
15 Q. Did you see anybody else in the kitchen besides 15 you stand there.
16 Patience? 16 (Whereupon, the witness refums to the stand.)
17 A. No, not when | first went in, it was just Patience. 17 A Okay.
18 Q. Allright. Did you speak to Patience when you got 18 Q. Did you ask Mr. Gaston to describe to you what had
19 inside? 18 happened between him and his wife in the house?
20 A Yes, | did. 20 A Yes.
21 Q. Whatwas your point in asking her or speaking to 21 Q.  Tellus what Mr. Gaston told you had happened that
22 Patience? What did you want to find out? 22 led to the sheoting of his wife.
23 A, lwas - just wanted to kind of comfort her in a 23 A Sohe had been sleeping and he was awoken by noises
24 way. Just was small talk, you know, you're getting ready 24 he heard downstairs. And he got out of bed and he heard
25 for school, it's moming, um - you know, | introduced 25 wheat he thought was, um, low talking and he described as
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1 myself to her and just trying to get her to feel 1 walkie-talkie - with a walkie-talkie type noise. So he
2 comfortable talking to me. 2 left his bedroom and went to his daughters' room, where
3 Q Alright. 3 both his daughters were sleeping, to check to see if they
4 And at some point did you see Mr. Gaston in the 4 were there. He confirmed that them there.
5 kitchen as well? 5 Excuse me.
6 A Yes 6 And he - once he left there, he went - and he
7 Q. Aliright. Where was he when you saw him in the 7 still heard moving downstairs. And what appeared to be
8 kitchen? 8  the movement, the sounds were getting closer to him. So
9 A Hecame into the kitchen, was in this area 9 he went and got his shotgun for a possible intruder. And
10 (indicating). And he came through this door into the 10 he was at the top of the stairs and he told me that

kitchen (indicating).

Q. And where did he go when he came into the kitchen?
A If | remember correctly, he went to the sink. |
believe he washed his hands.

Q. Okay. And did he stay at the sink?

A He stayed in this area right here (indicating), in
the comer of the kitchen.

Q. Allright. And at some point did someone come into
the kitchen to take Patience out of the kifchen?

A Yes.

Q. Who was that?

A.  Sergeant William Andrew.

Q. From the time you got let into the house by Patience
or got let into the house and found Patience there, and
the time that Mr. Gaston was there, the time that they

the — a figure had come around the left-hand side of the
stairs if you are looking down the stairs,
Q. Canlstop you just there? I'm sorry.

When you say he described the figure coming
around the left-hand side of the stairs, which side of
the stairs did you believe he was referring to?

This one (indicating)?

A Yes.

Q. Not this one (indicating)?

A, Correct.

Q. And did he gesture that made you believe it was that
side of the stairs?

A Yes, he was pointing, yeah.

Q. Itwasn'tjust that he said the word "left," he was
making some pointing gestures to let you know which side ?
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1 A Yes. 1 inJanuary 2016. Did they provide officers with

2 Q. And did he tell you that when he saw the figure come | 2 recording equipment in their cruisers and to wear on
3 around from the left side of the stairs, that he was 3 their bodies?

4 standing at the top of the stairs? 4 A Yes,

5 A Thatis correct. 5 Q Canyou tell us what that is or that was back then?
6 Q. I'msorry. Whatdid he describe the person doing 6 A Yes,the cruisers are equipped with - it's called a
7 then after they came around the left side of the stairs? 7 WatchGuard System. So there is a video camera inside -
8 A Um,sohe was - he was standing at the top of the & well there's two cameras inside the cruiser. One's

9 stairs, you know, waiting for a possible intruder. And 9 facing, you know, out the front part of the cruiser and
10 then once the figure came around the stairs, he said that 10 the other camera is in the back seat. Um, and we are
11 it - that the figure made it up halfway up the stairs 11 equipped with what is called a — it is pretty much a

12 when he - when he shot. But then he changed his story 12 microphone that recerds all the audio.

13 thatit was only two stairs up and he - he fired his 13 Q. Allright. And did you have that on you and in your
14 shotgun. And as he was firing the shotgun is when he 14 cruiser on the day you responded to Brookhaven?

15 realized it was his wife, and that she fell backwards, 15 A Yes.

16 um, was letting out 2 yell. 16 Q. And this - pardon me - this recording is sort of
17 And at that point he didn't really know what to 17 two tracks, both recording what's happening inside, sound
18 do. He wentdown. Didn't know if he could pick — 18 inside your cruiser and sound in the vicinity of your

19 should pick her up. And then he tried calling 9-1-1 on 19 shoulder mic?

20 one of the cell phones but couldn't get through and 20 A Correct.

21 actually ended up calling his - his wife's sister but 21 Q. You wear it as a shoulder mic?

22 ultimately ended up getting through to 9-1-1 dispatch 22 A Yes. It's - usually i's on my left-hand shoulder,
23  that told him what to do from there. 23 right here (indicating).

24 Q. Okay. 24 Q. Okay. Excuse me.

25 Do you remember Mr. Gaston, in your interaction 25 So, Officer Hudnor, I'm going to show you
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1 while you were in the kitchen, telling you what the 1 something, a disk, that we have marked as State's Exhibit
2 figure was doing or what he saw about the figure when he 2 No.28. Do you see that sticker on the bottom right-hand
3 saw her come around from the left side of the stairs? 3 comer of that disk?

4 A The head was down. 4 A VYes.

5 Q. Did he tell you at one point that she was only a 5 Q. Have you seen this disk before?

6 couple of stairs up when he shot her? 6 A VYes

7 A Yes, yeah, and that she fell down the couple of 7 Q. And have you listened to the audio on this disk

8 stairs that she was up after he had shot her. 8 before?

9 Q. Allright. And he had also described at one point 9 A Yes, multiple times.

10 as her being not a couple up but halfway up? 10 Q. Allright. And this is the audio from your

11 A Yes. Thatwas the first time he said that. 11 microphone, both shoulder and cruiser, during the time
12 Q. Atsome point did he ask you about his wife's 12 that you were at 37 Brookhaven in January of 2016?
13 condition? 13 A Correct.

14 A Ah,yes. He - he — he asked how bad the damage 14 MS. ELAM:  Your Honor, | would move for the
15 wes. 15 admission of State's Exhibit 28.

16 Q. Imsomy. Is thata quote you remember, how bad is (16 MR. ANDREWS: No objection.

17 the damage? 17 THE COURT:  Admitted.

18 A Yeah. He said - | believe he said he didn't even 18 MS. ELAM:  Your Honor, I'm wondering if we
18 know how bad the damage was. 19 might take a break now because we have to get the
20 Q. Do you know about how long it was into your 20 transcripts and start the sound. And | wanted to check
21 discus.sion before he finally asked about Alicia's 21 and make sure it was not too loud.
22 condition? |22 THE COURT: Allright. Fair enough.
23 A About, I'd say, 15 minutes. 123 Allright. We will take a recess, ten minutes.
24 Q. Does the Windham Police Department provide 24 (Whereupon, at 2:09 p.m. the jury recesses.)
25 officers - | guess | should ask you specifically about 25 (Jury absent.)
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1 THE COURT: Allright. Please be seated. 1 For the Court's benefit, we - the State Police
2 Counsel, | want to see you at sidebar before we 2 did the transcript. We provided it to the defense for

3 recess. 3 their review and they are in agreement for its admission
4 And, Tim, | don't need you. 4 today.

5 (Whereupon, there is discussion off the 5 THE COURT: | understand it is admitted in
6 record.) 6  evidence but the best evidence of what was said is what's
7 (After recess.) (2:28 p.m.) 7 onthe recording. Everybody agrees with that.

8 THE COURT. Are we ready for the jury? 8 MS. ELAM: Yes. Ijust wanted to make it
9 MS. ELAM. By agreement, Judge, we prepared a 8 clear~

10 transcript - 10 THE COURT: |understand. Yes.

1 THE COURT: Okay. 11 BY MS. ELAM:

12 MS. ELAM: - of the recording and we have put 12 Q. Officer Hudnor, before we play State's Exhibit

13 iton the jurars' chairs, 13 No. 28, which is the audio from your body mic, the camera
14 THE COURT: Allright. Fine. 14 that you have also described, is there a camera on your
15 MS. ELAM: And | think we've left one for you 15 body or was there back in January of 2014 (verbatim)?
16 aswell. And all of us have one. And I'll move for the 16 A No, we do not have body cameras.

17 admission of 28 when they come back in. 17 Q  Allright. Where was the camera that was activated
18 THE COURT: Al right. 18 atthe same time as the audio on your shoulder?

19 Please bring them in, 19 A The camera is inside the -- it's mounted in the
20 Ms. Elam, you are playing the recording -- 20 police vehicle in the front windshield. And there is

21 MS. ELAM: (Nods in the affirmative.) 21 also a camera in the back seat as well for when we have
22 (Jury present.) 22 prisoners, it records them.

23 THE COURT: Allright. Please be seated. 23 Q. Sointhis case, if we had watched the video, we
24 Ms. Elam. 24 would just have seen a view of the parking of your

25 MS. ELAM: Thank you, Judge. 25 cruiser as it sat parked outside 37 Brookhaven; is that
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1 | think when we broke, | had shown Officer 1 right?

2 Hudner State's Exhibit 28, which is a disk of the audio 2 A Correct

3 recording from his body microphone. 3 Q. Besides you, who was on this recording?

4 We have left for the jurors a copy of the 4 Is Noah Gaston also heard in this recording?
5 transcripts, State's Exhibit No. 71. By agreement 5 A Yes.

6 State's Exhibit 71 will be admitted. 6 Q. And Sergeant Bill Andrew?

7 THE COURT: Mr. Andrews. 7 A Yes,

8 MR. ANDREWS: Oh, I'm somry. By agreement, 8 Q. Andis James Boudreau, Lieutenant of the Windham
9 your Honor. 9  Police Department, also on here briefly?

10 THE COURT:  And the disk is going in as well? 10 A Yes.

11 MS. ELAM: And 28 also. 11 Q. Anddo you also, having listened to it before,

12 THE COURT: Al right. 12 recognize the voice of Patience Gaston who was in the
13 Members of the jury, Exhibit 71 is a transcript 13 kitchen when you first arrived?

14 that's been made of the recording that's also going into 14 A Yes.

15 evidence. | don't know if this will be an issue at all, 15 Q. Do you know if Officer Dubay was caught on your
16 but | need to tell you that if there is any discrepancy 16 shoulder recording at all?

17 between what has been transcribed by one of the litigants 17 A Yes, |- yes, 've heard his voice on the

18  inthis case and what is actually on the recording, the 18 recording.

19 recording is the best evidence of what was said. This is 19 Q. Okay.

20 just being used by agreement for each of you to use as an 20 A And also some EMTs as well.
21 aid in listening to the recording. But | just wanted to 21 Q. Allright. And at the time that you first arrived
22 make sure you understand the difference between the two 22 and the audio begins, are you not yet inside 37
23 Thanks. 23 Brookhaven?
24 Go ahead. 24 A Sorry. Repeat the question.
25 MS. ELAM:  Thank you, Judge. 25 Q. ldon'tblame you. I's a very poor question.
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1 When you first get there, the first part of the 1 MS. ELAM: May | have & moment, your Honor?
2 audio that you have now listened to and we're about to 2 THE COURT: You may.
3 listen fo, you are not yet in the house when that audio 3 MS. ELAM: Thank you. [ don't have anything
4 recording begins; is that right? 4 else.
5 A Correct 5 THE COURT: Cross?
6 MS. ELAM: - Could we play the recording, piease? 6 CROSS-EXAMINATION
7 THE COURT: Go right ahead. 7 BYMR. ANDREWS:
8 MS. ELAM: The jury can let us know if they 8 Q Good afternoon, Officer Hudnor.
9 need it louder or softer. 9 A Good afternoon.
10 (Whereupon, a recording is played in open 10 Q. lknow we have met before but I'm here to ask you
11 court) 11 some questions about your role in the investigation that
12 BY MS. ELAM; 12 you participated in on January 14th, 2016. Do you
13 Q. Atthe end, when you start talking about getting 13 understand my purpose?
14 warmed up, that is when you had gotten into the car with 14 A ldo.
15 him; is that right? 15 Q. Okay. Now, you ended when Ms. Elam was questioning
16 A, Yes, yeah. Atthat pointwe were en route back to 16 you with dropping Noah Gasten off.
17 the station. 17 I'm sorry, is it now Captain Jim Boudreau?
18 Q. Andthe restis you and he discussing various things 18 A I'msorry, yeah.
19 on the way back fo the station but not him talking fo you 19 Q  Okay. | knew him when he was a detective.
20 about what happened during the shooting? 20 A Hewas a good deteciive.
21 A No 21 Q Hewas.
22 Q. When you left 37 Brookhaven Drive, where did you 22 You actually did one more thing that day,
23  drive with Mr. Gaston? 23 right, in relation to your investigation?
24 A ldrove him to the Windham Police Depariment. 24 A |wrote the report?
25 Q. When you got there, where did you go with 25 Q. That's correct.
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Mr. Gaston?
A, lescorted him upstairs.
Q. Okay. Into the police department?
A, Sorry. Yes, into the police department.
Q. Do you know if anyone stayed with Mr. Gaston once
you brought him to the second floor of the police
department?
A Yes.
Q. Is that you or someone else?
A, No, it was someone else.
Q. Who was that?
A Itwas Deteclive Paul Cox and at the time Lieutenant
Jim Boudreau,
Q. And when you say "at the time"
A. Heis ~he has been promoted now, so he is now a
captain.
Q. Heis still Jim Boudreau but -
A Heis still Jim Boudreau.
Q. Allright.
Did you see Mr. Gaston again after you left him
with Mr. Cox or Mr. Boudreau?
A No.
Q. Did that conclude your involvement in the
investigation of Alicia's Gaston's death?
A Yes.
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A.  Okay.
Q. You wrote a report; correct?
A, Correct.
Q. Okay.

Now, in that report, you tried to summarize or
include what you thought were important details.
A Correct.
Q. Okay. And what you did was go into the station and
access a computer terminal and then enter in that
summary; right? You wrote it?
A.  Correct.
Q. Okay. And then you hit Enter, or you closed out
that report, or you called dispatch to close out that
report.
A. No.
Q. Okay. Can you tell me how you closed out that
report?
A.  Okay. Um, when | finish my report, | basically just
say add supplement so it puts it info Spillman. And then
| wouldn't - dispatch wouldn't know -- they didn't clear
out that call, the report, but | let them know that | was
off duty when | was - completed everything.
Q. Sowhat you - you want dispatch to know whether you
are on duty or off duty and where you are at all times;
right?
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1 A Correct. 1 about the same time as Captain Andrew?
2 Q. Soone of the things that you did to let dispatch 2 A VYeeh. Cleared - | guess I'm confused. Cleared -
3 know that you were leaving the scene and heading to the 3 lwasonacall
4 department was use a code; right? 4 Q. VYes.
5 A Correct. 5 A Yes.
6 Q Andis that code 10-19? 6 Q. Andyoucleared it?
7 A Correct. 7 A Yes, |left that call
8 Q Andwe,infact, see that on page 15 of the 8 Q. Didit take time between when then-Sergeant,
9 transcript, even if we didn't hear it very clearly on the 9 now-Captain Andrew sent to you 37 Brookhaven Drive?
10 recording; right? 10 A Yes, after he told me fo respond. | mean | was
11 A Ifsinthere. Yes, | readit. 11 going to respond anyways, but, yes.
12 Q. Right. And dispatch reported back at 6:53; right? 12 Q. Right, | understand. I'm just trying to figure out
13 A |-without looking at it but... 13 the time.
14 Q. Ifyou're looking at the transcript, is that what 14 A Okay. Yeah, it was a few minutes. |had to put my
15 dispaich - 15 stuff back on and -
16 A Yousaid it was page 157 16 Q. Okay. Soitwasn'tthatlong?
17 Q. Yes,|did. 17 A No.
18 A. Okay. Yes, ! see that, 6:53. 18 Q. Okay. Soyou got there; right?
19 Q. Itsays "6:53" right? 19 And the first person you encountered was &
20 A. Correct. 20 young child and you leamed that her name was Patience.
21 Q. Now, does your department use military time? 21 A Correct.
22 A, Some guys do, some guys — 22 Q. Okay.
23 Q. [I'mjust curious | mean because it would — there it 23 Now, | was looking at page 2 of the transcript.
24 would be the same; right? Is that 6:53 in the morning? 24 And is that the audio portion of when you met who you
25 A Yes. 25 learned to be Patience?
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1 Q. And, infact, you recall that you were leaving at T A Yes.
2 six - at sometime in the morning, it wasn't nighttime. 2 Q Okay. And you said it's nice to meet.
3 A No, it was not nighttime. It felf like it was 3 A Yes, |believe | did say that.
4 nighttime after working all night. 4 Q. Okay. Then she responded if's nice fo meet you.
5 Q. Butitwas, in fact, the moming. 5 A Yes.
6 A Correct 6 Q. Andyou asked her, so are you - you just waking up
7 Q. Now, you got there at approximately 6:25: right? 7 togo to school?
8 A That's when | arrived on scene. 8 A Yes, [ did ask that.
9 Q. Andyou were leaving the scene at 6:53. 9 Q 0kay. Did she respand?
10 A Correct, 10 A Yes.
11 Q. You were there approximately 30 minutes. 11 Q. Well, did she also tell you why she woke up?
12 A Approximately. 12 A Yes.
13 Q. Okay. Sohow long after the call had come through 13 Q  Okay.
14 did it take you to get to the scene at 37 Brookhaven 14 Now, why she woke up wasn't included in the
15 Drive in Windham, Maine? 15 transcript; was it?
16 A When!left the police station to go to the scene? 16 A Idon'tses it no.
17 Q. (Nods in the affirmative.) 17 Q. Okay.
18 A, Um, approximately six minutes. And the roads were 18 Now, when you were all done and you had
19 pretty snowy - 19 ten-nintegned the scene and you had dropped Neah off and
20 Q Okay.‘ 20 you wrote that report; right? You recounted this
21 A —andicy. 21 conversation in that report; right?
22 Q. Butthat's pretty quick; right? Six minutes, that 22 A Correct
23 s nota long time? 23 Q. Okay. And what did you say that Patience told you
24 A |was going with lights and sirens. |was moving. 24 was the reason she woke up in your report?

Q. Okay. And did you clear your call and leave at

25

A Shesaiditis because | heard & loud noise. It was
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1 when she woke up. 1 A Corect. o .
2 Q. Sheheardaloud noise when she woke up . She didn't 2 (Whereupon, a recording is played in open
3 saylwas awake and | heard a loud noise; right? 3 court)
4 A No. 4 MS. ELAN: I'm sorry. Can we know what this is
5 Q And,in fact, you thought that was an important 5 and have the number?
6 enough detail that you put it in your separate writien 8 MR. ANDREWS: We are playing seven minutes into
7 report almost as soon as you were done with your role in 7 the video, which is the recording made from the car that
8 the investigation; right? | 8 has audio onit. And it was the same audio that |
9 A Correct 9 presume they played.
10 Q. Okay. Now, when you put your report into the 10 THE COURT. Okay.
11 system, right, does everyone then have access to it at 1 Ms. Elam, any issues?
12 the Windham Police Department? 12 MS. ELAM: Well, | think he has to put a
13 A Yes. 13 different number because | think there is audio from the
14 Q. Okay. And, infact, maybe even some other 14 car and audio from -
15 departments have access fo it. 15 THE COURT: Why don't you do that?
16 A Yes. 16 MS. ELAM: | don't need him fo do it now but at
17 Q. Okay. So anyone who has access to what you call {17 some point it -
18  Spillman? 18 THE COURT: Yep. We will take care of that.
18 A, Spillman is the database we use, yes. 19 ltis a housekeeping matter.
20 Q. Anyone who has access to that database can then pull 20 Why don't you go right ahead.
21 out that report; right? 21 MR. ANDREWS: So can you play that, please,
22 A, They can — they can read it, correct. 22 from seven?
23 Q. Okay. 23 MR. MASON: Okay.
24 Now, this transcript, right, did you - did you 24 (Whereupon, a recording is played in open
25 review this franscript for accuracy? 125 court)
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1 A ldid. 1 MR. ANDREWS: Stop.
2 Q Okay. Andyou - you didn't point out that detail; 2 (Whereupon, the recording is stopped.)
3 did you? 3 MR. ANDREWS: What is the time, please?
4 A The - about her waking up with a loud noise? 4 MR. MASON: |stopped it at 7:15.
5 Q Yes 'S5  BYMR. ANDREWS:
6 A No. 6 Q. Sodid you hear that, Officer Hudnor?
7 Q. Okay. Did you correct that detail after you 7 A Yes, |did.
8 reviewed the transcript? 8 Q. Andwhatwas Patience's response?
g A No 9 A |woke up when | heard the loud noise.
10 Q. Okay. Now, when you first came on the stand this 10 Q. Okay. And you caught that on your body mic; right?
11 moming - or, I'm sorry, this afteroon, you said that 11 A Yeah, it was on my body mic, correct.
12 you've reviewed that recording several times; right? 12 Q. Now, you went into the house, right, from that
13 A Multiple. 13 point? Orwere you in the house when you were talking to
14 Q. Multiple times; right? ‘ 14 Patience?
15 And so when you listened to that recarding, 15 A Iwasinthe house.
16 right, you were able to hear quite clearly what Patience 16 Q. Okay. And you encountered Noah Gaston.
17 told you; right? 17 A Correct.
18 A Correct. 18 Q. Okay. What is it that you noticed about Noah
19 Q And you just didn't let anyone know that the 19 Gaston?
20 transcript was wrong. 20 A Um, you know, he was in night clothes, you know,
21 A No. 121 pajamas, um, had blood on him and, um, just, ah, appeared
22 Q. Okay. 122 to'be emotionless, just kind of a biank lock on his face.
23 _ Now, you - you were wearing a microphone that 23 Q. Now, | wantto talk first about what you noticed
24 transmits what the audio around you is to your car; 24 about blood on him; right? It wasn't just that he had
25 right? 25 some blood on him; was it?
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A. |guess | don't understand your question.
Q. Well, do you remember where the biood was?
A, It—not a hundred percent.
(Pause.)
MR. ANDREWS: Your Honor, may | approach?
THE COURT: You may.
BY MR. ANDREWS;
Q. I'm going to show you what has been previously
marked as Defendant's Exhibit 12. | don't want you to
comment on that but | do want you to look at that and see
if that refreshes your memory as to where the blood was
when you encountered Noah Gaston,
A.  Okay. He did have blood on his hands and feet.
Q. Okay.
Now, when did you allow Noah to get the blood
off his hands and his feet?
A, ltwas right in the beginning. He -- he went first
to the kitchen and washed his hands.
Q. Washed his hands.
A. Right.
Q. Okay. And was he allowed to get the blood off his
feet?
A No.
Q. Okay. Sowhen you encountered Noah Gaston, right,
he was freshly from the other room; right?
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he gave you a basic summary of what he said occurred;
right?
A Yes.
Q. And that was almost immediately after you had been
infroduced to Patience and Patience had then covered her
ears because she didn't want to hear the story; right?
A, No. She had her ears covered when | first went info
the house.
Q. Did she tell you why she had her ears covered?
A No
Q. Now, you asked Noah what the situation was; right?
A. | —1asked him what happened.
Q. Okay. And he told you | shot my wife, | thought she
was an intruder.
A.  And some more but, yes.
Q. What else did he say?
A, Um, you want me to read?
Q. Sure.
A. Okay. Solheard - you know, he said he heard
noises down here, referring to being downstairs where we
currently were.

MS. ELAM: I'm sorry. What page are you
reading from?

THE WITNESS: Sorry. Page 2.
A And it was probably like in the middle of the night
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A. Correct.
Q. I'mean you had seen him come into the kitchen?
A Yes. From the door that | pointed out earlier.
Q. And you began talking to him and you allowed him to
wash his hands.
A, ldon'tknow if | allowed. |think he went and did
that before.
Q. Okay.
A. | didn't say you can wash your hand or anything.
Q. Okay. I'm curious because before you testified that
he didn't hug his children and he wasn't holding his
children; right?
A Correct.
Q. But he was also covered in blood.
A. ldon't—he had blood on his hands and his feet
from what | put here. | just don't recall if it was on
his shirt or anything else.
Q. Okay.

You started asking him questions; right?
A.  Correct.
Q. And how long did it take you from encountering Noah
Gaston to start askian; him questions about what happened?
A, Within a couple minutes | kind of asked him just
what happened.
Q. Socn page 2 of the transcript, State's Exhibit 74,
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and | checked the bed to see if the girls were in bed.
Normally, they come down early if they are going to,
like, make breakfast.

[ said uh-hum.

Um, I'm pretty sure it was, lie, too early for
that. So after checking their beds, and | was pretty
sure it sounded like a walkie-talkie that | heard and
with noises moving around, so | went and grabbed my gun,
like | was going to be ready and - and did not expecting
to hear or see anyone. And my wife's umed around and
started coming up the stairs. And I shot her thinking -
thinking it was an intruder, like thinking holy shit,
someone is about to come up the stairs at me. Um, just
because of all of -- and of the other noises.

Q. I'mgoing to stop you there; right?

And then you switched the topic; right? You

wanted to know who you were talking to.

A Correct.

Q. And you wanted to know who his wife was.

A Correct.

Q. And he wasn't exactly Johnny-on-the-spot with the
answers; was he?

A No.

Q. He had some difficulty putting that information
together; right?
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1A Meaning like his wife's name and -- 1 THE COURT: Ms. Elam, do you want to be heard
2 Q. (Nods in the affirmative.) 2 atsidebar?

3 A —anddate of - yes. 3 MS. ELAM: | would just like him to read from
4 Q. Okay. ' 4 the transcript or ask the officer to read from the

5 A. Excuseme. [ 5 transcript, not summarizing.

6 Q. Hemade some mistakes about her name. 6 BY MR. ANDREWS:

7 A Yes 7 Q. Hetold you he was checking for noises?

8 Q. Theywere close but still mistakes. 8 A "l'was checking for noises," correct.

g A Correct 9 Q. Hesaid, "l didn't grab my gun"?

10 Q. And he asked and he -- you asked him her date of 10 A Correct.

11 birth and it took him a little bit to figure that out; 11 Q "llistened at the top of the stairs."

12 right? 12 A Correct.

13 A (Nods in the affirmative. ) 13 Q. And that's when he said, "I heard what sounded like
14 (The court reporter asks for a verbal answer.) 14  the walkie-talkie."

15 THE WITNESS: VYes, yes. 15 A, Correct.

16 MR. ANDREWS: Sorry. [lltry to remind you - 16 Q. "Solchecked on the girls."

17 THE WITNESS: Yezh. 17 A Yes.

18 MR. ANDREWS: -- to use words. 18 Q. And it was after checking on the girls that he went
19 BY MR. ANDREWS: 19 togo and do what?

20 Q. And then there is this comment about the laundry; 120 A And so then | grabbed, you know, | grabbed the
21 right? 21 shotgun.

22 A Correct. 22 @ Okay.

23 Q. And you actually mistake what he said; right? 23 And a [ittle bit later he tells you, "Yeah, |

24 A, Yeah - well, | heard him say something. | said, 24 was hearing it upstairs down here."

25 "What's that?" 25 A. "Yeah, | was hearing upstairs down here," correct.
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1 Q. Andyouasked him, "That's what she said to you?" 1 Q. Whatwas he referring to?

2 MS. ELAM: I'm sorry. What page please? 2 MS. ELAM: I'm going to object. He doesn't
3 MR. ANDREWS: Four, right after the line. 3 know what Noah Gaston was referring to.

4 A Yes, |did ask that. 4 THE COURT: Sustained.

5 BY MR. ANDREWS: 5 BY MR. ANDREWS:

6 Q Okay. 6 Q. Okay. And then there is the conversation befween
7 And someone says, "No, | didn't see it"; right? 7 Bill Andrew, Noah Gaston and Patience; right?

8 Do you remember who that was? Did you 8 A Itwasa conversation between Sergeant Andrew and
9 recognize the voice when you reviewed it? 9 Patience.

10 A I'd have to listen to it again but - 1 - no. 10 Q. Okay. And butyou're -

11 Q. That's when you rewalk, when you say to Noah, "Let's 11 A Butwe were in the room, correct.

12 rewind"; right? 12 Q. Youwere sort of interjected into that in the

13 A VYes. 13 transcript; right?

14 Q. Okay. And that's when you bring him through a more 14 A Yes.

15 detailed version of the story; right? 15 Q. Okay. And you asked, "So at that point, when you
16 A Correct. 16 thought you heard the radio or whatever you heard
17 Q. Hetells you again that he was checking for noises. 17 downstairs, and when you grabbed the shotgun and started
18 A Yes. 18 coming down the stairs,” what did Noah respond with?
19 Q. And he says | didn't grab my gun when | did that, | 18 A "No, I just stood at the top of the stairs, at the

20 went to investigate first; right? 20 top - top of the stairs."

21 MS. ELAM: Cbjection. Thatis not what he 21 Q. Okay. And you asked, "Who - who was," and you
22 said. 22 didn't get to finish your sentence.

23 THE COURT:  Mr. Andrews, are you reading from 23 A Correct

24 the transcript? 24 Q. And he responded with...

25 MR. ANDREWS: [am. 25 A "Andltotally didn't expect to see anybody. And
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1 then my wife coming up over like turning the stairs, like 1 of 18 of the transcript, you say, "Um-hum." And Noah
2 itdidn't look like my wife." 2 Gaston says what?

3 Q. Andyou asked, "Where was she coming from?" |3 A "And like her head went down and" dot, dot, dot.
4 A Correct. | 4 Q. He couldn'tfinish the sentence; right?

5 Q. AndNoah Gaston responded with? 5 A No.

6 MS. ELAM: I'm sorry. He should read the whole 6 Q. Andyou asked, "So she was coming around which way?"
7 question. 7 A Correct

8 THE COURT: Let's go to sidebar, please. 8 Q. Andhesaid, "This way."

9 (Sidebar Conference No. 7.) 9 A Correct.

10 THE COURT: Allright. They have the 10 Q. Buthe made some gesture sort of giving you some
11 transcript, it's in evidence, the tape's in evidence, so 11 indication of motion.

12 why are we doing it this way? 12 A Correct.

13 NR. ANDREWS: Because | need to go through - 113 Q  Okay.

14 THE COURT: Are the lines numbered? 14 And then what did he say?

15 They are not. 15 A, Sorry. Did you say "he" or ‘me"?

16 MR. ANDREWS: They are not, 16 Q. I'msaying you.

17 MS. ELAM: I'm sorry, are they what? 17 A Okay.

18 THE COURT: The lines are not numbered. 18 "When you say this way your fingers - your
19 Allright. So why don't you just read 19 fingers kind of going everyplace so you" dot, dot, dot.
20 specifically from the transcript and say, "that a couple 20 Q. And he said?

21 lines down | asked or you asked..." just so that we don't 121 A "1 -1 think it was this way because again,

22 get objections, "That's not what it says." It may say 22 the way the stairs are, and | would like -- and | would
23 that but just make it clear that you had jumped down. 23 like check, taking the safety off the gun and -- and --
24 Can you do that? 24 g0, you know, because | heard, you know, the coming."
25 MR. ANDREWS: | can do that, your Honar. 25 Q. And you responded with?
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1 THE COURT:  And you're not going to object if 1 A "Um-hum."

2 hedoes that; right? 2 Q. Andhesaid?

3 MS. ELAM:  If he reads the whole question, I'm 3 A "Orwhatever. And so it looks - it iooks as if she
4 not. You can'tread half of the sentence and then say 4 had swung around this comer, um, and then started
5 "What did he say" without reading the balance. That was 5 heading up the stairs, um."

6 my objection. 6 Q. Andyousaid, "At that point."

7 MR. ANDREWS: I'm fine doing that. 7 A "Atthatpoint," dot, dot, dot.

8 THE COURT:  Let's do that so we don't have to 8 Q AndMr. Gaston responded with?

9 come back here. 9 A "Yeash'

10 (Open Court.) 10 Q. And then you asked?

1 THE COURT: Mr. Andrews, go ahead. 11 A "Between?"

12 BY MR. ANDREWS: 112 Q. And Noah Gaston said?

13 Q. You had asked, "Where was she coming from?" 13 A "Yeah, you know, | think she was even — that's
14 And then you made a statement, "When you were 14 not - that's - | don't even think that's accurate.

15 standing at the top of the stairs.” And what was Noah's 15 Like | don't - | think when | got to the top of the

16 response? 16  stairs with the gun, | don't think there was anyone on
17 A Thisis at the bottom of page 5, correct? 17 the stairs. But [ don't think she started. And then by
18 Q. Yes. 18 the time | kind of raise the gun like of an end case, she
19 A Right, yeah. 18 wes like halfway up the stairs or something or - or 2
20 Q. Okay. Did that make sense to you? 20 couple stairs up."
21 What was the next thing you said? 21 Q. Now, you took that to mean he was trying fo place
22 A "I know you have got a lot going on, Noah. | know 22 heron the stairs; right?
23 you have got a lot going on." 23 A. Sorry. Repeat the question.
24 Q. Now, a couple of lines down from that, right, on the 24 Q. You took that to mean that he was trying to place
25 next page - a couple of lines down from that on page 6 25 her on the stairs?
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MS. ELAM: It's irrelevant what he thought it
meant. It speaks for itself.

THE COURT: Let's go to sidebar.

(Sidebar Conference No. 8.)

THE COURT: Mr. Andrews.

MR. ANDREWS: Itis relevant what he thought it
meant because he's trying to explain where it was. And
then later the police take that and chcose to say he
changed his story. I'm trying to say he didn't know what
his story was.

THE COURT: Okay.
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story multiple times.

THE COURT: Okak;. Take that second statement
about where she is now on the stairs and build the case
on that.

MR. ANDREWS: That's right.

THE COURT: That is what you say is wrong?

MR. ANDREWS: That is what I'm saying.

THE COURT: And it is relevant - hold on.

It's relevant but at this peint the only thing
you can do ~ you can't say -- you can ask him what that
meant to him but you can't say what was Mr. Gaston

So what comes after you say - your last 12 thinking.
question to him was "You took that to mean what?" 13 MR. ANDREWS; And | den'tintend to -
Objection. And what does he say? What comes next from 14 THE COURT: I will allow fo you ask, given what
him in the transcript? 15 the State is arguing, as | understand your argument that
MR. ANDREWS: Well, | don't have the franscript 16 he is unreliable, he is changing his story because he's
toread it 17 guilty.
THE COURT:  Well - 18 Well, that adds up to part of your argument;
MR. ANDREWS: That's - that's there. 19 right?
20 THE COURT: Are you trying to get to what he 20 MS. ELAM: So if the officer says | thought he
21 then turned to, or that you were trying to say at that 21 was making up a story, he is stuck with that answer?
22 moment he interpreted as he's trying to figure out where 22 THE COURT: Correct.
23 she is on the stairs to make the best possible story for 23 MR. ANDREWS: That's right.
24 his defense, or he is changing his story so he can't be 24 THE COURT: Right. Or at that point, he
25 trusted and this is where, in your view, the case goes 25 interpreted that as he had now changed his story about
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1 sideways? Is that what you are saying? 1 where she was when the gun went off. And then you do the
2 MR. ANDREWS: I'm not sure that | understand 2 restatyourperil. Okay?
3 everything you just said, your Honor. 3 (Open Court))
4 THE COURT: Okay. I'm trying fo figure out why 4 BYMR. ANDREWS:
5 thisis relevant. 5 Q. You took that to mean that Noah Gaston wes frying to
6 MR. ANDREWS: Right. The reason that this is 6 position whoever that was on the stairs?
7 relevant is because Noah tries to tell - 7 A Yes.
8 MS. ELAM: [ think they can hear. 8 Q. Now, you godown in the next paragraph -
9 (Open court ) 9 MS. ELAM: | don't know where we are anymore.
10 THE COURT: Bruce, can you hit - it won't come 10 THE COURT: Just glve us the page, Mr. Andrews.
11 on? (Referencing the air condmoner) 11 MR. ANDREWS:
12 [t's late in the day. Okay. 12 THE COURT: There are o lines on this
13 THE COURT MARSHAL: It won't come on. 13 transcript, so it's going to - you are just going to
14 MR. ANDREWS: Il try, your Honor. Itis hard 14 have to bear with him, Ms. Elam.
15 for me to modulate. 15 Go ahead.
16 MS. ELAM: Maybe if you told them they could 16 BY MR. ANDREWS:
17 stand up and move around, it would make some sound. 17 Q. And you say, "Um-hum", right?
18 THE COURT:  There we go. 18 A. There s like three times that | say, "Um-hum."
19 (Air conditioner went on.) 19 Q. Okay. Solet's go - you say the first one at the
20 MR. ANDREWS: The reason that this is 20 first top of the page, right, three lines in?
21 relevant - 21 A Correct.
22 THE COURT: It went off again. 22 Q. Yousaythe second one, um, | want to say a quarter
23 Go ahead. 23 of the page down?
24 MR. ANDREWS: The reason this is relevant is 24 A Quarter of the page down, yeah.
25 because the police are going to say that he changed his 25 Q. Right?
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1 And the next time? 1 A [Illsaythat's an accurate...
2 A About three-quarters. 2 Q. Like he wasn't emotionally understanding what was
3 Q Yesah, you say, "um-hum"? | 3 going on around him?
4 A Um-hum. 4 MS. ELAM: I'm going to object. How does he
5 Q. Andwhatdid Noah say after that? 5 know that?
6 A "Andif's like it surprised me. It's like, oh, like 6 THE COURT: Sustained.
7 someone like, you know, like it was just sort of far off 7 Rephrase.
8 guess thinking someone was in the house, and all of a 8 BY MR. ANDREWS:
9  sudden someone is on the stairs and | didn't expect her 9 Q. Youjustcharacterized it as detached; right?
10 fo be there." 10 A Youdid but...
11 THE COURT: That is Mr. Rucha's transcript. 11 Q Butyou agreed that that's a fair -
12 BY MR. ANDREWS: 112 A I'dsayyes.
13 Q. Thatis when, after that paragraph, you ask him 13 Q. Okay. Andis what the two of us together trying to
14 about the lights; right? 14 describe is that he didn't seem fo be experiencing his
15 A Correct 15 emotions at that point in time?
16 Q. And he said that there were lights cn that he 16 A. Iwould say, based on what | could see in his face,
17 usuzlly left on; right? 17 he was emotionless, just talking like you and | are
18 A Correct. 18 talking right now.
19 Q. Did he say that he could see clearly in the light? 19 MR. ANDREWS: Thank you, Officer Hudnor.
20 A He says, 50 you can -- S0 you can, you know, go up 20 THE COURT: Redirect.
21 and down the stairs without falling. 21 MS. ELAM: Thank you.
22 Are you referring to that or are you referring 22 REDIRECT EXAMINATION
23 to- 23 BY MS. ELAM:
24 Q. Well, I'm asking if he said he could see clearly. 24 Q. Officer Hudnor, was the very first thing Mr. Gaston
25 A Atdaytime - 25 did when he came into the kitchen was to go to the sink
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Q. Rignht, when he was talking to you.

A No.

Q. Okay. And did he ever say that he could see the
figure clearly?

A, He said he saw the figure, yes.

Q. Hesaw afigure. Butdid he say he could see it
clearly?

A. | don't believe he said | could see it clearly but
he said | saw a figure, yes.

Q. Okay. Did he say that he could distinguish anything
about the figure?

A.  The head - the figure's head was down.

Q. Butthatis ail he could see?

A, He said after he had shot her he knew it was his
wife,

Q. And that's when he said | could see her falling down
the stairs.

A Yes.

Q. Allright.

Now, in your report, Officer Hudnor, you refer
to Noah as being in shock. Did you mean as a medical
condition?

A No.
Q. Okay. Would it be fair to characterize what that
meant to you as he was detached?
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and wash his hands?

A Yes.

Q. After he washed his hands, did he ever hold
Patience's hand?

A, No.

Q. Orhug her?

A No.

Q. Isthere anything about having blood on his hands or
his feet that would have prevented him from speaking fo
her and offering her words of comfort?

A No.

Q. When you wrote your report, um, as a police officer,
you understand that the police reports you write get
tumed over to the prosecutors; is that right?

A Yes.

Q. And you understand the prosecutors are then bound to
turn all of that material over to defendants and their
lawyers; right?

A Corect.

Q. And so when you wrote in your statement that you
recalled Patience hearing & loud bang, you knew that
eventually that would get to the defendant and to his
attorneys; isn't that right?

A Correct.

Q. And you did, in fact, provide that to the
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1 prosecutors in this case; isn't that right? 1 He didn't say that?
2 A Yes 2 A No.
3 Q. Andyou know that the defense attorneys have that 3 Q. Okay. Buthe did provide facts, right, from your
4 with them now, too, as a result of getting it from us; is 4 perspective; right?
5 thatfair to say? 5 A Corecl.
6 A Yes 6 Q. And, infact, he kept correcting those facts during
7 Q.  Andisitalso fair to say that there are things in 7 that conversation; right?
8 atranscript that are marked as inaudible? 8§ A Correct.
9 A |believe I've seen that multiple times; carrect. 9 Q. Now, if | were talking to you and it was raining
10 Q. Right. And what that means is the transcriptionist, 10 outside and someone came in from outside, right, not
11 whoever that person is, doesn't hear or understand what's 11 having looked out the window, right, came -- and someone
12 being said; is that right? 12 came inside to where you and | were talking and they were
13 A That's what | would take it &s. 13 all wet, would you be able to infer that there was water
14 Q. Okay. And your understanding or you can fil in the 14 making them wet?
15 blanks about that inaudible is because you were actually 15 MS. ELAM:  I'm going to object fo the relevance
16 there in the room and recall Patience saying the loud 16  of what Officer Hudnor could infer from that.
17 noise; right? 17 THE COURT: If's cross-examination, ['l allow
18 A Loud noise, corect. 18 it
19 Q. Allright. 19 Go ahead.
20 And the other thing that you know that 20 THE WITNESS: Can you repeat the question one
21 Mr. Gaston could see, because he told you, is that the 21 more time?
22 person coming up the stairs had come from & particular 22 MR. ANDREWS: | hope so.
23 side of the stairs; is that right? 23 BY MR. ANDREWS:
24 A, Correct 24 Q. Ifyou and | were inside, right, and you didn't know
25 Q. Because he told you he saw the figure come from the 25 what was going on outside and someone came into where we
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left side of the stairs.
A, Hedid tell me that.
Q. Fair to say that unless you're clairvoyant to know
what side people came from onto the stairs, you have to
be able to see it; right?
A. Correct.
Q. And unless you're clairvoyant, you have to see the
figure to know whether its head is up or down as it tums
the corner; fair to say?
A Correct.
Q. And fair to say Mr. Gaston didn't admit to you that
he saw his wife at the bottom of the stairs and waited
upstairs to shoot her; did he?
A. Canyou read the first part of the question? |
didn't hear it.
Q. Sure. Mr. Gaston didn't say to you, by the way, |
saw my wife all the way coming up the stairs and | shot
her anyway? He never said that to you; did he?
A No.
Q. Thank you.

THE CCURT: Recross.

RECROSS-EXAMINATION

BY MR. ANDREWS:
Q. Now, he didn't say she was coming up the stairs and
I'saw her and | shot her anyway; right?
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were talking and they were soaking wet, right, could we
infer that there was water outside that was making them
wet?
A, Could have been outside, could have been -- yeah.
Q. Could we infer that?
A, Yeah, we could infer that,
Q. Okay. Soyou can infer things, right, without
knowing all of the details; right?
A Isuppose, yes.
Q. s it possible that that's what Noah Gaston was
trying to do when you were asking him questions about
what happened?

MS. ELAM: I'm going to object -

THE COURT: Overruled.

MS. ELAM: - whether it is possible or not.

THE COURT: Overruled, given the redirect.
Overruled.
BY MR. ANDREWS:
Q. Isitpossible?
A Isit possible?
Q. Yeah. That he was inferring facts from what he knew
happened?
A, Yeah, it's possible.
Q. Thank you.

REDIRECT EXAMINATION
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1 BY MS. ELAM: 1 A No, ma'am. |retired as a paramedic as of

2 Q. Isitpossible he was also making stuff up? 2 April 30th of this year.

3 A Itspossible. 3 Q. Areyou currently working as a firefighter?

4 Q. Thanks. 4 A lam-no,ma'am. |am currently working as a fire
5 MR. ANDREWS: No further questions, your Honor. 5 police. We direct traffic at accidents and fire scenes

6 THE COURT: Anything else? 6 and wherever the police want us to.

7 Allright. You can step down, sir. Thank you. 7 Q. Thatwas my demonstration that | didn understand
8 Is he free to go? 8 what you said the first time.

9 MR. ANDREWS: He is, your Honor. 9 A Yes maam.

10 MS. ELAM: Yes. 10 Q. Backin January of 2014, what were you doing for
1 THE COURT: He is excused? 11 work?

12 MS. ELAM: Yes. 12 A |was afirefighter/paramedic with the Town of

13 THE COURT: Thank you, sir. 13 Windham.

14 Next witness. 14 Q. Allright. And before you retired, how long had you
15 MS. ELAM:  Thank you. 15 worked as a firefighter/paramedic?

16 Les Baker, please. 16 A, As afirefighterfparamedic, 2 little over 12 years.
17 (Whereupon, Lester L. Baker enters the 17 1 had been on the department at that fime 22 years.
18 courtroom and takes the witness stand.) 18 Q. And tell us what kind of specialized training you
19 MR. ANDREWS:  Your Honor, may | approach? 19 have to have to become a paramedic.

20 | just want to leave what was marked as 20 A Um, before | became a paramedic, | was first a basic
21 Exhibit 2. 21 EMT, then an advanced EMT. That was a total of about 750
22 THE COURT: Sure. 22 hours of training, another 200 for firefighter. And then
23 THE CLERK: Please state your name, spelling 23 an additional 900 and some odd hours on top of my
24 your last name for the record. 24 advanced to become a paramedic.

25 THE WITNESS: Lester L. Baker, B-A-K-E-R. 25 Q. Alright.
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1 THE CLERK: Do you solemnly swear or affirm 1 And in your tenure as a paramedic, have you
2 that the testimony you shall give in the cause now in 2 attended scenes of violent or unexpected deaths?

3 hearing shall be the truth, the whole truth and nothing 3 A Yes maam.

4 butthe truth, so help you God? 4 Q. Canyou give us an estimate about how many scenes of
5 THE WITNESS: | do. 5 violent or unexpected deaths you have had to attend?
6 THE CLERK:  Thank you, please. 6 MR. MASON: Objection, your Honor.

7 Be seated. 7 THE COURT: Sidebar.

8 MS. ELAM:  Excuse me, Mr. Baker, I'm just going 8 (Sidebar Conference No. 9.)

9 to put up a diagram. |9 THE COURT: Mr. Mason.

10 LESTER L. BAKER, called by the State, having been duly 10 MR. MASON: Your Honor, | think — | think by
11 sworn, testified as follous: 11 getting in the numbers that he is talking about, we are
12 DIRECT EXAMINATION 12 treading on this ground that we are —

13 BYMS. ELAM: 13 THE COURT: | thought you seid in chambers thet
14 Q. I'm back. 14 she could ask about the number of times he's responded
15 Mr. Baker, can you tell us what you're 15 but not what his opinion was.

16 currently doing for work? 16 And | think that other wiiness was asked,

17 A, Im currently with Windham Fire Rescue, working with 17 without objection, how many times he had -- | can't
18 fire police. | refired as & firefighter/paramedic at the 18 remember his name. It was number six | think.

19 end of April of this year. 19 MS. ELAM: Dyar,

20 Q. Okay. | think you're going to need to slow down and 20 THE COURT: Dyar. And that was without
21 speak up a little more loudly, please. 21 objection.
22 A Okay. 22 So that's all you are going to do with this
23 Q. Atleastfor me, if no one else. 23 guy-
24 IAII right. I'm sorry, you currently work as a 24 MS. ELAM:  Um-hum.

25 paremedic? 25 THE COURT: - and you're moving on from here?




336

334

1 BYMS. ELAM: 1 A No, ma’am. | refired as a paramedic as of

2 Q. Isitpossible he was also making stuff up? 2 April 30th of this year.

3 A It's possible. 3 Q. Areyou currently working as a firefighter?

4 Q. Thanks. i 4 A lam-no, ma'am. | am currently working as a fire
5 MR. ANDREWS: No further questions, your Honor. 5 police. We direct traffic at accidents and fire scenes

6 THE COURT: Anything else? 6 and wherever the police want us to.

7 All right. You can step down, sir. Thank you. 7 Q Thatwas my demonstration that | didn't understand
8 Is he free to go? 8 what you said the first time.

9 MR. ANDREWS: He is, your Honor. 9 A Yes maam.

10 MS. ELAM: Yes. 10 Q. Backin January of 2014, what were you doing for
11 THE COURT: He is excused? 11 work?

12 MS. ELAM: Yes. 12 A |was afirefighter/paramedic with the Town of

13 THE COURT: Thank you, sir. 13 Windham.

14 Next witness. 14 Q. Allright. And before you retired, how long had you
15 MS. ELAM: Thank you. 15 worked as a firefighter/paramedic?

16 Les Baker, please. 16 A. As a firefighter/paramedic, a litlle over 12 years.
17 {Whereupon, Lester L. Baker enters the 17 | had been on the depariment at that time 22 years.
18 courtroom and takes the witness stand.) 18 Q. And tell us what kind of specialized training you
19 MR. ANDREWS:  Your Honor, may | approach? 19 have to have to become a paramedic.
20 | just want to leave what was marked as 20 A, Um, before | became a paramedic, | was first a basic
21 Exhibit 2. |21 EMT, then an advanced EMT. That was a total of about 750
22 THE COURT: Sure. {22 hours of training, another 200 for firefighter. And then
23 THE CLERK: Please state your name, spelling 23 an additional 800 and some odd hours on top of my
24 your last name for the record. 24 advanced to become a paramedic.

25 THE WITNESS: Lester L. Baker, B-A-K-E-R. 25 Q. Allnght
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1 THE CLERK: Do you solemnly swear or affirm 1 And in your tenure as a paramedic, have you
2 that the testimony you shall give in the cause now in 2 aftended scenes of violent or unexpected deaths?

3 hearing shall be the truth, the whole truth and nothing 3 A Yes maam.

4 butthe truth, so help you God? 4 Q. Canyou give us an estimate about how many scenes of
5 THE WITNESS: | do. 5 violent or unexpected deaths you have had to attend?
8 THE CLERK: Thank you, please. 6 MR. MASON: Objection, your Honor.

7 Be seated. 7 THE COURT: Sidebar.

8 MS. ELAM:  Excuse me, Mr. Baker, I'm just going 8 (Sidebar Conference No. 8.)

8 toputupa diagram. 9 THE COURT:  Mr. Mason.

10 LESTER L. BAKER, called by the State, having been duly 10 MR. MASON: Your Honor, | think — | think by
11 sworn, testified as follows: 11 getting in the numbers that he is talking about, we are
12 DIRECT EXAMINATION 12 treading on this ground that we are —

13 BY MS. ELAM: 13 THE COURT: | thought you said in chambers that
14 Q. I'mback. 14 she could ask about the number of times he's responded
15 Mr. Baker, can you tell us what you're 15 but not what his opinion was.

16 currently doing for work? 16 And | think that other witness was asked,

17 A, T'mcurrently with Windham Fire Rescue, working with 17 without objection, how many times he had -- | can't
18 fire police. | retired 2s a firefighter/paramedic at the 18 remember his name. It was number six | think.

19 end of April of this year. 19 MS. ELAM: Dyar.
20 Q. Okay. | think you're going to need to slow down and 20 THE COURT: Dyar. And that was without
21 speak up a little more loudly, please. 21 objection.
22 A Okay. 22 So thet's all you are going to do with this
23 Q. Atleast for me, if no one else, 23 guy-
24 All right. I'm sorry, you currently work as a 24 MS. ELAM:  Um-hum.
25 paramedic? 25 THE COURT: -~ and you're moving on from here?
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1 atthose. 1 Q. Andwhen you first joined Maine State Police, were
2 Q. Butthe better bet would be to look at both wounds? 2 you a detective then?
3 A Orthe better bet s to look at everything, of 3 A No _
4 course. 4 Q. Whendid you become 2 detective?
5 MR. MASON: Thank you. 5 A In2009. _
6 No further questions. 6 Q. Andas a detective, did you gain or do any special
7 THE COURT: Anything else? 7 training?
8 MS. ELAM: No, thank you. 8 A Yesh. Yes. I've been trained in evidence,
9 THE COURT: Thank you, Doctor. You are all set 9 interview, interrogation and crime scene processing.
10 togo. 10 Q. [I'msorry. Idid not understand.
11 THE WITNESS: Thank you. 11 A Crime scene processing.
12 THE COURT: You're excused. 12 Q. lsthat a specialty in the Maine State Police?
13 MR. ANDREWS: Some of these are admitted. | 13 A ltis.
14 don't know which ones. 14 Q. Sospecial people come in and do that?
15 THE COURT MARSHAL: | don't know either. 15 A Wehave what's called an Evidence Response Team and
16 MR. ANDREWS:  Your Honor, may | approach? 16 | used to be a member of . | am no longer a member of
17 I'm going to leave these on the table. They 17 itbutl used to be and at the time of this | was.
18 have all been marked and shown. 18 Q. Soyou were - I'm going fo call it an ERT for
19 THE COURT: Right. 19 short. You were an ERT in January of 20167
20 MR. ANDREWS: So they should be  part of the 120 A Yes. . ‘
21 record. | believe they were admitted also. 21 Q. And depending upon the scene as to defermine who is
22 THE COURT: Okay. Next witness. 22 an ERT and who is going to be, for example, justa
23 MR. RUCHA: The Stafe would call Ethel Ross. 23 primary detective or be the primary detective?
24 (Whereupon, Ethel Ross, present in the 24 A, |was - at this - on this case, | was assigned as
25 courtroom, takes the witness stand.) 25 a--as a primary investigator.
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1 THE CLERK: State your full name and spell your 1 Q. Okay. Sothere would be other peaple who would, as
2 last name for the Court. 2 you said, analyze the scene or coliect the evidence?
3 THE WITNESS: Ethel Ross, R-0-S-S. 3 A Yes
4 THE CLERK: Thank you. 4 Q. Sothatwas not your role on this investigation?
5 Do you solemnly swear or affirm that the 5 A Yes, thatis correct.
& testimony you shall give in the cause now in hearing 6 Q. Asa Maine State Police detective, what kind of
7 shall be the truth, the whole truth and nothing but the 7 duties are you called upon to perform?
8 truth? 8 A Weinvestigate major crimes, suspicious deaths,
9 THE WITNESS: | do. 9  gross sexual assaults and serious child abuse cases.
10 THE CLERK: Thank you. 10 Q. And]believe you kind of already answered this but
11 ETHEL ROSS, called by the State, having been duly sworr, 11 on January 14th of 2016, were you working as a Maine
12 testified as follows: 12 State Police detective?
13 DIRECT EXAMINATION 13 A Yes, |was.
14 BY MR. RUCHA: 14 Q. And atthat point were you in the Major Crimes Unit?
15 Q. Would you tell us what you do for work, please. 15 A Yes,lwas.
16 A I'ma detective with the Maine State Police. 16 Q. And how did you learn of the shooting at 37
17 Q. How long have you worked as a police officer? 17 Brookhaven Drive?
18 A Since 20C0. 18 A. lreceived a call from our dispatch and Sergeant
19 Q. Have you worked anywhere prior to your time before 19 Chris Harriman.
20 joining the Maine State Police? 20 Q. Soatthat point you had a sergeant and his name was
21 A 1did. Iworked for the Portland Police Department. 21 what?
22 Q. And how long did you work for Portland? 22 A Chris Harriman.
23 A Alittle over two years. 23 Q And at some point were you assigned a special
24 Q. Sohow long have you been with Maine State Police? 24 investigation in this — a special role in this
25 A Since 2002. 25 investigation?
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1 A Yes, | was assigned as one of the primary 1 this, | have a hard time hearing and also that he could
2 investigators. 2 getup and go to the bathroom if he wanted to but that |
3 Q. Whatdoes it mean to be one of the primary 3 wanted to talk to him.
4  detectives? 4 Q. Canyoutell us approximately what time it was that
5 A Well, we have detectives that, um, like -- our way 5 the interview started?
6 of doing is we usually have two detectives assigned as 6 A Around 8:28.
7 like the primary role. And then we have other detectives 7 Q. Andhow many breaks were there?
8  assigned as evidence team members and they will process 8 A, There were three breaks.
9 the crime scene. But we all work together as a team. 9 Q. Andjustso thatwe give the jury an idea of how
10 Q. Sowhen you received knowledge of the shooting at 3/ 10 long this took, you started about 8:30, a little before
11  Brookhaven Drive, where did you go? 11 8:30, you had three breaks, what time was it that
12 A |wentto the Windham Police Depariment. 12 Mr. Gaston left the Windham Police Department?
13 Q. And approximately what time did you arrive? 13 A, |think itwas 3:11 when he left
14 A, Shortly after 8:00. 14 Q. And | think you said that there were breaks in
16 Q. Atthat point, Detective, what did you know about 15 between. Did you spend all that time, basically from
16 the shooting before you got to the Windham Police 16 8:30 to 3 o'clock, with Mr. Gaston?
17 Depariment? 17 A, No, | did not.
18 A Um, I just know that Windham police requested our 18 Q. And during these breaks, how long would these breaks
19 assistance in their death investigation and that 2 19 approximately be?
20 husband had shot his wife in their residence. 20 A. Close to an hour or even over an hour.
21 Q. And when you arrived at Windham Police Department, 121 Q. Soatthe time when you went in to speak to
22 did you interview Noah Gaston? 22 Mr. Gaston, basically you were told it was a husband who
23 A [did. 123 shot his wife, had you been to the scene at all?
24 Q. And was that interview recorded? 124 A No, | had not.
25 A Yes,itwas. 25 Q. Hadyou spoken to any witnesses or anything else
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1 Q. Andwas there anyone else present when you 1 prior to going in and speaking to Mr. Gaston?
2 interviewed Mr. Gaston? 2 A Notwitnesses but | spoke with a Windham officer
3 A Inthe interview room, Detective Kris Kennedy was in 3 briefly when | went in just to understand what, ah -
4 there with me. 4 what the call was. But | basically had no information.
5 Q. And can you just briefly describe where and what 5 Q. And so during these breaks while Mr. Gaston was
6 type of a room it was you were speaking to Mr. Gaston at 6 taking a break, what were you doing?
7  atthe Windham Police Department? 7 A While I'm in there interviewing Mr. Gaston, other
8 A. Yeah. It'sonthe second floor. If you come in the 8 detectives are interviewing other people. Um, and so
9 main entrance of Windham PD, it's on the second floor. 9 when we have a break, | go out and | speak to the other
10 And it's a room - there is no window in it but there is 10 defectives and they tell me what information they have
11 atable and then there is a chair over here (indicating), 11 learned.
12 achair right here at the end (indicating), and then a 12 Q. Now, before we go into detail in regards to the
13 chair on another other side of the table (indicating). 13 interview from January 14th, | want to speak — go to
14 Q. Andinregards to the placement of the door, we are 14 some other areas, okay, before we play the inferview.
15 going to see during the recording we will play in a few 15 Um, did you go to 37 Brookhaven Drive after
16 moments, um, where were you seated and where was 16  your interview, so on January 15th of 2016?
17 Mr. Gaston? 17 A ldid.
18 A. Soif you walk in the interview room, Mr. Gaston is 18 Q. And whatwas the purpose in going to 37 Brookhaven
19 right here by the door (indicafing), Defective Kennedy is 19 Drive on the 13th?
20 right over here in this corner {indicating) and I'm on 20 A lwanted to see, in close proximity to the day of
21 this side of the table (indicating). 21 the event and the time of the event, the following day,
22 Q. Did you say anything to Mr. Gaston regarding his 122 what | could see based on what Mr. Gaston had told me was
23  ability fo leave the interview room? 23 onfor the lighting.
24 A Yeah, [ told him that we - we shut the door for 24 Q. Andwho was with you when you went there on the
25 privacy because, as you'll probably figure out during 25 15th?
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1 A A, Trooper Libritz was there, Detective Farley and 1 Q. Okay. Soyouwere in the doorway or back in the
2 Detective Rose. 2 bathroom?

3 Q. Andwhat time did you go there? 3 A Inthe bathroom like...

4 A |- we started the, ah - the process at around | 4 Q. Yousaid there was a camera?

5 6:00am. 5 A Yes.

6 Q. Why did you choose to go there at 6:00 a.m.? 6 Q. Andwhere was the camera placed?

7 A Because that was the time that the incident had 7 A ltwasinfrontof me. Like right - right there in

8 occurred the previous day. 8 the threshold of the door of the bathroom.

9 Q. So--and I apologize for jumping around 2 little 9 Q. And which - which direction was it filming or was
10 here but during your interview with the defendant on the 10 it facing?

11 14th, did you discuss with him the lighting that was on 11 A Itwas facing the stairs,

12 in the house? 12 Q. And at this point you were at the top of the stairs;
13 A ldid 13 s that correct?

14 Q. Sowhen you went there on the 15th, were you looking 14 A Yes.

15 at the lighting in the house? 15 Q. Now, you said that Trooper Libritz was there. What
16 A Yes, [was. 16 was the purpose in having Trooper Libritz there?

17 Q. And was there anything you were trying to do with 17 A. She was about the same physical size as Alicia
18 regards to documenting the lighting in the house? 18 Gaston, the victim.

19 A, |was trying to document what you could see with the 19 Q. Andwhat did you ask - or what was Ms. - Trooper
20 lights that he — he said were on. 20 Libritz asked to do during this reenactment?

21 Q. Andwhat did you understand -- well, what lighting 21 A Justsimply walk up the stairs.

22 did you try to show what could be seen in the house? 22 Q. And how many times did you have her go up and down
23 A With the corner light in the living room, the light |23 the stairs? Just approximately.

24 in the media stand and then no light. {24 A Um, well with the media light, with the corner

25 Q. Okay. Solwantto make sure | get this right. So 125 lightand with the - na light. And then, um, in
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1 you looked when there was no lights on? 1 different times; like we started at 6:00 and went in

2 A Uh-hum. 2 five-minute increments.

3 Q [I'msomy? 3 Q. At6o'clock you have no lights, Trooper Libritz

4 A Yes. Sorry. 4 would go up the stairs?

5 Q. Andinregards to -~ you said the comer light, 5 A Um-hum.

6  would the corner light be on and any other lights? 6 Q. Andthen she - you turn on the corner light,

7 A ldidn't understand the quesfion. 7 Trooper Libritz would go up and down the stairs; right?
8 Q. Okay. You said that the corner light would be on? 8 A Right

9 A Right, in the corner of the living room. 9 Q. Okay. Sobasically at 6:00, 6:05 you would repeat
10 Q. Okay. When that light was on, was there any other 10 those three times of Trooper Libritz going up and down
11 lights on? 11 the stairs?

12 A No. i12 A Correct.

13 Q. Andthen you said media light. What light are you {13 Q. And approximately how long did you do that?

14 referring to there? 14 A |Ithink it was 6:20.

15 A Soin the living room of the residence, there is a 15 Q. And just to setthe scene, was it dark there that
16 media stand. And then, um, on the shelf in the media 16 moming at 6:00 when you got there?

17 stand there is a light in there. 17 A Yes.

18 Q. Soon the morning of the 15th, you had the media 18 Q. Andwas it dark while you were doing this

19 light on basically in the house, in the living room? 19 reenactment?

20 A Yes. 20 A Yes.
21 Q. Where were you positioned during this reenactment, 21 Q. Whatwas the weather like compared to January 14th?
22 if you will? 22 A ltappeared to be similar.
23 A |stood behind one of the evidence technician's 23 Q. At6:15 was there any difference between what you
24 cameras up on the second floor on the landing in the 24 saw at 6 o'clock?

25 bathroom doorway. 25 A, No.
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1 Q. Did you notice if there was an outside light source |1 Q. And could you see her at all when it was no lights
2 when you were there on January 15th? 2 on?

3 A ldid 3 A | could see someone coming up when there was no
4 Q. Andwhat outside light source did you see? 4 lights, yes.

5 A Thereis a floodlight in the backyard on & free. 5 Q. Okay. And as she got closer to the top of the

6 Q. Andwas that on for the entire time? 6 stairs, could you see better, or worse, or the same?

7 A Yes 7 A |could see | could see her better as she got

8 Q. Sol'mgoing toask you, Defective Ross, as you were 8 closer to the top of the stairs with the no light.

9 standing at the top of the stairs looking down, what did 9 Q. Now,youindicated that Trooper Libritz was wearing
10 you observe when Trooper Libritz was walkmg up the 10 dark clothes?

11 stairs with the media center light on? 11 A (Nods in the affirmative.)

12 Al could see her come around the coner and come up 12 Q. Did you learn, as part of the invesfigation, what
13 the stairs. 13 color shirt Alicia was wearing that morning?

14 Q. And whatwas Trooper Libritz wearing at this 14 A ldid.

15 reenactment? 15 Q. And what color was the shirt?

16 A Dark pants, a dark fleece, and she had gray booties 16 A.  She had a pink outer shirt on.

17 on. 17 Q. Now, you said that there were -- 2 camera going on
18 Q. Solet's take this a little slower. And I'm going 18 at the top of the stairs. Did you review those

19 to say at 6:15, when Trooper Libritz was at the bottom of 19 recordings?

20 the stairs, could you see her? 20 A ldid.

21 A Yes. 21 Q. Andwhatdid you see in the recording?

22 Q. And could you try to explain to the jury how well 122 A You couldn't see anything in the recordings.

23 you could see her at that fime? 123 Q. Butwhen you reviewed it, could you see - what did
24 A Icould tell that it was Trooper Libritz. |24 yousee?

25 Q. How long have you known Trooper Libritz? 25 A |-it'sjustblack, you can't see anything.
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1 A, Since she started at the State Police. And I'm not 1 Q. Andyou had indicated that Detective Farley was
2 sure exacily how long, um - she started after me but | 2 there as well as Detective Rose. Where was Detective
3 don't know how long. 3 Rose?

4 Q. Okay. The media center light on as Trooper Libritz 4 A Hewas in the master bedroom -- or what we are
5 was coming up the stairs at §:15, could you observe her 5 referring to as the master bedroom.

6 as she traveled up the stairs? 6 Q. Sotheroom - if you are coming up the stairs, it
7 A Yes. 7 would be the room to the right?

8 Q. And as she traveled along the stairs, did she get 8 A Yes.

9 darker, lighter? What did you cbserve? 9 Q. Andwhere was he positioned in that bedroom?
10 A It'salitle bit dimmer in the middle but you can 10 A Hewas positioned, um, behind the camera that was
11 still see her. 11 setup in that bedroom.

12 Q. And how about as you she got closer to the top ~ 12 Q. Anddid you gointo the master bedroom that moming?
13 A Icould see her face. 13 A ldid

14 Q. Atthat point you could see her face? 14 Q. Andwhat could you see when you were in the master
15 A, Uh-hum. 15 bedroom?

16 Q. I'msomy? 16 A Sostanding behind the camera in the master bedroom,
17 A Yes. Somy. 17 I could see the bed, | could see the blankets, the

18 Q. And just to clarify, so at that point all the — the 18 pillows, the folds in the blanket and a binky pacifier on
19 only light on in the house, or at least in the living 19 the bed.
20 room, would have been the media center light; is that 20 Q. Andwhatlight source was there in that master
21 right? 21 bedroom when you were in there?
22 A Yes. 22 A The light source was from the flood - floodlight in
23 Q. What about when the comer light was on, could you 23 the backyard.
24 see her better? 24 Q. Going back to the morning you learned of the
25 A Yeah-yes. Somy. 25 shooting, had you ever met Noah Gaston before
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1 January 14th, 20167 1 Q. Andyou said that a part of it was to go get

2 A No,hadnot. 2 Alicia's hair cut, did you investigate and determine what
3 Q. Hadyou ever met Alicia Gaston? 3 time that appointment was for?

4 A No. 4 A Yes

5 Q. And had any interactions or knew the children? 5 Q. Andwhenwas that?

6 A No. 6 A At9o'clock.

7 Q. |believe we have already discussed this but you did 7 Q. Aspart of your investigation in going to the scene,
8 notgo to the scene prior fo interviewing Mr. Gaston? 8 did you learn of the French doors that were in the

9 A ldidnot 9 defendant and Alicia's bedroom on the second floor were
10 Q. Iwantto go over some of the general topics that we 10 they covered or uncovered?

11 are going fo hear during the interview. 11 A Uncovered.

12 Did you discuss with Mr. Gaston the family 12 Q. So there was no drapes?

13 morning routing? 13 A No.

14 A ldid 14 Q. During your interview with the defendant, did you
15 Q. And what did he tell you about who got up with the 15 discuss his eyesight?

16 children? 16 A |did.

17 A Alicia got up with the children. 17 Q. And did you discuss with the defendant if he had a
18 Q. And did he tell you who was responsible or who 18 requirement to wear glasses while he was driving?

19 normally got them breakfast? 19 A Hesaid he did.
20 A Alicia would. 20 Q. Soheindicated to you he did have fo wear glasses?
21 Q. Didyou discuss with Mr. Gaston whether or not he 21 A Yes.

22 and Alicia drenk coffee? 22 Q. Did you check to see if he had any restriction on
23 A ldid. 23 his license?
24 Q. Andwhatdid Mr. Gaston tell you regarding the 24 A |did

25 routine for coffee? 25 MR. RUCHA: 11 could have just a moment, your

t
I
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1 A Hesaid they would make it the night before and then 1 Honor?

2 inthe morning they would drink iced coffee. 2 THE COURT:  You may.

3 Q. Whatwas the reason it has fo be brewed or was 3 (Pause.)

4 brewed the night before? 4 MR. RUCHA: Your Honor, at this point | would
5 A, ltwas like an old-fashion kind of coffee maker, so 5 askthe Court to read Stipulation No. 6, please.

6 it took a while. So they would brew it the night before 6 THE COURT: Al right.

7 and then they would just be able to pour it cold in the 7 Stipulation No. 6: The parties stipulate that
8 moming. § the Bureau of Motor Vehicles' records show that on

9 Q. Andwhat did Mr. Gaston tell you about the issue of 9 January 14, 2016, that Noah Gaston was not required to
10 getting coffee on the morning of the 14th about whether 10 wear glasses while driving.

11 there would be coffee available? 1" Again, this will be with you in the jury reom.
12 A. He said there wouldn't be. 12 MR. RUCHA: Thank you, your Honor.

13 Q. And why did he say that? 13 BY MR. RUCHA:

14 A, Because they were watching a movie that night before 14 Q. Detective Ross, during your interview with the
15 and they didn't have time to make the coffee. 15 defendant, did you discuss with him what his routine was
16 Q. Did Mr. Gaston tell you what the plan was for the 16 regarding his wearing glasses?

17 morning of the 14th? 17 A Yes, he said he wore them all the time.

18 A The plan - during my interview he tells me that 18 Q. Anddid he indicate at what point or what -- when he
19 the -- they had errands to run and they were going to - 19 would take them off?

20 Alicia was going to get her bangs cut and then they were 20 A When he went to sleep.

21 going to go to the mall o return some stuff and then, 21 Q. Anddid he tell you where it was that he kept them
22 um, fo Cabela's to have a right-handed knife switched to 122 atnight?
23  aleft-handed knife. 23 A Onhis nightstand.
24 Q. And thatwas at Cabela's; is that correct? 24 Q. Andyou had been — I'm sorry. You weren't there
25 A Cabela's, yep. 25 when you did the interview but subsequently did you go fo
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1 37 Brookhaven? 1 whether he tumed on any lights when he went downstairs ?
2 A Yes,afterldid. 2 A Did, um- | don't understand your question.

3 Q. Andwas there a nightstand? 3 Q. DidMr. Gaston tell you specifically whether he had
4 A Um,no 4 toturn on any lights when he went downstairs in the

5 Q. Okay. Whatwas there? 5 middle of the night?

6 A There was a dresser in the master bedroom. 6 A No, that's why that light was on.

7 Q. Anddid you see a pair of glasses? 7 Q. During your interview with the defendant, did he
8 A ldid 8 evertell you ~ I'm sorry. Did he tell you whether he

9 Q. Andwhere were they? 9  ever alerted his wife to his concern of an intruder?

10 A Ontop of the dresser. 10 A Atone point he says that he - he thought he said
11 Q. During your interview with Mr. Gaston, did he 11 something to her - to her o he was thinking out loud in
12 indicate to you whether or not he had the glasses on or 12 his head.

13 off at the time he shot his wife? 13 Q. I'msorry. He said he was thinking out loud?

14 A Off. 14 A Yes.

15 Q. Did you ask him why he didn't put on his glasses 15 Q. Detective Ross, are you familiar with shotguns?
16 when he got out of bed? 16 A l've fired one before.

17 A He said he thought it was the middle of the night. 17 Q. Okay. And just - can you tell the members of the
18 Q. Did you discuss with Mr. Gaston what lighting was on 18 jury - | don't have a shotgun. But how loud is a

19 atthe house in the night? 19 shotgun when you rack it or load it?

20 A ldid. 20 A ltsloud. It makes a statement when you rack it.
21 Q. Andwhatdid he say were sources of light? 21 Q. And at what point is it that & person would rack or
22 A, He referred to the nightlight in the daughters' 22 load a shotgun?

23 room, there were... 23 A, After you feed the shell in, then you would rack it.
24 Q. Oh, goahead. 24 Q. Andis it necessary to rack it in order to then fire
25 A The nightlight in the daughters' room, and then the 25 it?
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1 floodlight out back, and then the media light downstairs 1 A That's my understanding, yes.

2 in the media center. 2 Q. Didyou discuss with the defendant whether he racked
3 Q. Sohe referred to three different lights that were 3 the shotgun that morning?

4 onatnight? 4 A Yes.

5 A Yes. 5 Q. And what did he say about where he was when that
8 Q. Did he give you any indication of how bright that 6 took place?

7  outside light was in the backyard? 7 A Hesaid he was by the side of the bed next fo the
8 A Yes. 8 closet.

¢ Q Whatdid he tell about that brightness of that 9 Q. Now, during this interview, Detective Kennedy was in
10 light? 10  there with you as well?

11 A He said that he weuld sleep on his bed in his master 11 A Yes, he was.

12 bedroom in the opposite direction with his head down by 12 Q. And at that point did he ask Mr. Gaston a question
13 the foot board because the light was - was bright. 13 about racking the shotgun near his wife?

14 Q. Did he give you any indication of what was -- what 14 A Yes.

15 he could see from the nightlight that was in the girls' 15 Q. And what did he ask specifically?

16 room? 16 Well, I'l let you paraphrase. We'll see here.
17 A He said he could see the hallway landing. 17 What did he say?

18 Q. Atsome point did he tell you whether the doors at 18 A, I'mnot sure exactly what he said. What did you -
19 night were kept open? 19 did - he was asking about racking the shotgun on the
20 A Yes. He said they were open. 20 side of that bed.
21 Q. Andwhat did he tell you about the entertainment 21 MR. ANDREWS: Objection, your Honor.
22 center light when that was up and whatit allowed them to 22 THE COURT: Let's go to sidebar.
23 do? 23 (Sidebar Conference No. 3.)

24 A, Tosee togo up and down the stairs. 24 MR. ANDREWS: | was going to let it go because
25 Q. And did he specifically tell you anything about 25 it's going to be on the video.
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1 THE COURT: Why are we doing - why are you 1 first thing in the moming?

2 reading this Q and A when people are going to hear the 2 MS. ELAM: That gets to us to 5:30.

3 whole thing? Otherwise, she is going to say a lot. 3 THE COURT: Okay. That's fine.

4 Basically, do you need to have your recollection “ And then you have - do you have anybody after
5 refreshed or what he actually asked? 5 that? Do you have anybady after that?

6 Aren't they going to hear the whole thing? 6 MS. ELAM: (Tums head from side to side in the
7 MR. RUCHA: They are not gaing to hear 7 negative.)

8 everything, your Honor. As | said, I'm just going into 8 THE COURT: We're daing okay schedule-wise?
9 some of the topics. | will be done very shortly. 9 MS. ELAM: Yes, our witnesses are up fo -
10 THE COURT: So it's going to be cumulative, 10 THE COURT:  Up to snuff?

11 this recording? " MS. ELAM: Yes.

12 MR. RUCHA: Beg your pardon. 12 THE COURT:  So we are going to finish Ethel
13 THE COURT: So it's going fo be cumulative, 13 today.

14  this recording. I'm just thinking about the time, 14 MR. ANDREWS: No.

15 Mr. Rucha. 15 THE COURT: Just the direct.

16 MR. RUCHA: | understand, your Honor. 16 MR. ANDREWS: Direct today.

17 THE COURT: Okay. So you're going to - you're 17 THE COURT:  Okay.

18 just hitting the highlights. 18 MR. RUCHA: Because | still have other

19 MR. RUCHA: Exactly. 19 questions because there is portions we are not playing.
20 THE COURT: Okay. 20 Soljustwantto -

21 MR. ANDREWS: 1 ]ust want to make sure those 121 THE COURT: Allright. That's fine.

22 highlights don't include hearsay statements from other | 22 MR. RUCHA: - ask her questions about that
23 folks. 23 too.

24 THE COURT. Well, a question from an officer 24 THE COURT: And then you have got it all -
25 would not be hearsay. But if she is going to say, well, 25 it's been edited, so it just is smooth, you don't have to
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1 the officer said blah, blah, blah, blah, blah, | don't 1 go-

2 know what she is going to say he said. That's - so... 2 MR.RUCHA: No, we have gotit. There s one
3 MR. RUCHA: I'l justify move on, your Honor. 3 play. And, your Honor, what we -

4 They're gaing to see it, 4 THE COURT: With little dead spots. Okay.
5 THE COURT: Yeah. They are going to — if's 5 MR. RUCHA: What we're actually going to do, if
6 audio or video? 6 it's okay with the Court, I'm going to ask for a break.

7 MR. RUCHA: This is video. We're gaing to 7 We've got transcripts for them. Their transcripts go

8 actually see the two of them in there and -- 8 from 1to 100, the page numbers. And then we -

o THE COURT:  And its all going to be over 9 THE COURT:  Which makes me even more concemed
10 there. That's all they - 10 about you doing this, a preview of the 100-page.

11 MR. RUCHA: That's correct. 11 But, okay, let's get going.

12 THE COURT:  Are they going to be able fo see 12 (Open Court.)

13 anything? 13 THE COURT: Go ahead, Mr. Rucha.

14 MR. RUCHA: We have done the best we can. 14 MR. RUCHA: Thank you, your Honor.

15 The other - 15 BY MR. RUCHA:

16 THE COURT: You can't move it any closer to 16 Q Detective Ross, did the defendant tell you if the
17 them? 17 shotgun was kept in a safe or how he protected it and
18 MR. RUCHA: And, unfortunately, it's going to 18 secured it?

19  be two hours and 42 minutes. So... 19 A He said that he kept it on the top shelf in the
20 THE COURT: W are starting that today? Doing 20 closet and with a trigger lock.

21 it today? 21 Q. And did you discuss further with him about the
22 MR. RUCHA: | expect we would. 22 trigger lock?

23 MS. ELAM:  We will finish it today. 23 A ldid

24 THE COURT: The video? 24 Q. And that's a portion we are going to see in the
25 Are you sure you don't want to do the video the 25 interview?
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1 I'm sorry. That's a portion we are going to 1 jury?
2 see on the interview? 2 MR. RUCHA: We are.
3 A Yes 3 THE COURT: Allright. Please bring them in.
4 Q. Didyou discuss with Mr, Gaston his employment? 4 (Jury present.)
5 A Idid 5 THE COURT: Okay. Please be seated.
6 Q. Did Mr. Gaston indicate to you if the, um - if he 6 MR. RUCHA: Your Honor, by agreement of the
7 was thinking about the Pillsbury catering job on the 7 parties we would admit State's Exhibit 6.
8  morning or the night of the 13th and the morning of the 8 THE COURT: Allright. State's 66 is admitted
9 14th? 9 by agreement of the parties.
10 A Hedid. 10 MR. RUCHA: Thank you, your Honor.
11 Q. Andwhat did he say was on his mind? 11 | have provided the jury copies of the
12 A Scmry, | didn't hear you. 12 transcript as 66-B. They don't have the numbers on
13 Q. Thatis okay. 13 theirs but except...
14 What did he say was on his mind as he was 14 THE COURT; Allright. Members of the jury,
15 thinking about the Pillsbury job? 15 I'm told that this is a video of the interview of the
16 A, He was thinking - one of the things that he was 16 defendant by this Defective Ross, Detecfive Ethel Ross.
17 thinking is that he might give them money back because 17 And again, this is a transcript. It's given fo
18 they were disappointed with the job that he did. 18 you just as an aid to help you listen or — and view the
19 Q. And did he give you an indication of when it was he 19 video. But if you think there is something different
20 was thinking that? Where he was and when it was. 20 between what you hear and see on the video and what's on
21 A Inbed that night. 21 the transcript, it's the video that should control.
22 Q. Did he discuss with you any other job prospects? 22 You will have access to this video during your
23 A. Um, there was, a - a restaurant that was possibly 23 deliberations if you think you need to listen to part or
24 going to open in Biddeford. And he thought that they 24 all of it as part of your deliberations.
25 were going to hire him as a chef but he had just recently 25 Go ahead, Mr. Rucha.
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1 leamned that they were advertising for that chef's 1 MR. RUCHA: Thank you, your Honor.
2 position. 2 With your permission, we would like to play
3 MR. RUCHA: Your Honor, at this point can we 3 this for the jury.
4 take a break and we will go up - cue up to the... 4 THE COURT: You may.
5 THE COURT: That makes sense. 5 (Whereupon, a recording is played in open court
6 Ladies and gentlemen, we are going to take a 6 and stopped.)
7 break now. When we come back, there is going fo be a 7 BY MR. RUCHA:
8 video of the interview of the defendant by Detective 8 Q. Detective Ross, did you — as part of the
8 Ross. And there will be transcripts provided for you 9 investigation, were these lyrics found on the family
10 just like with the other interview. 10 computer?
11 Is that correct, Mr. Rucha? 11 A Yes.
12 MR. RUCHA: That's correct, your Honor. 12 Q. Let me show you what has been marked as State's 48
13 THE COURT: Allright. So we will take a break 13 (proffering).
14 so that they can set that up. 14 Are they a copy of the lyrics?
15 MR. RUCHA: Thank you. 15 A Yes
16 (Whereupon, at 2:44 p.m. the jury recesses.) 16 MR. RUCHA: By agreement, your Honor, we would
17 (Jury absent.) 17 move State's admission 48.
18 THE COURT: Be seated. 18 THE COURT: Mr. Andrews?
18 | wanted to see counsel about a scheduling 19 MR. ANDREWS: Itis. Its by agreement, your
20 issue very briefly. 20 Honor.
21 (Whereupon, there is discussion off the 21 THE COURT: Yep. They are admitted. Thank
22 record.) 22 you.
23 (Whereupon, at 2:44 p.m. the court recesses.) 23 (Whereupon, the recording is restarted in open
24 (After recess.) (2:58 p.m.) 24 court)
25 THE CCURT: Allright. Are we ready for the 25
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1 with that. 1 (Jury present) .

2 MS. ELAM: Judge, the transpori officer asked 2 THE COURT: Allright. Good morming.

3 us this morning about transporting him to the view. And 3 Mr. Rucha.

4 |think - | 4 MR. RUCHA: Thank you, your Honor.

5 THE COURT: Do we have a final decision? 5 DIRECT EXAMINATION (Continued)

6 MR. MASON:  We will get them a final decision 6 BYMR. RUCHA:

7 by noon. 7 Q. Detective Ross, when we left off yesterday, we were
8 THE COURT: Does he really want to go out to 8 watching your interview with Mr. Gaston. Last night were
9 thathouse? 9 you asked - let me back up again.

10 MR. MASON: He just hasn't given us a 10 Yesterday you testified that you reviewed video
11 definitive answer yet - 11 of the recreation basically of the steps on the 15th?
12 THE COURT: Okay. 12 A Yes.

13 MR. MASON: - but he will know he - 13 Q. When you - last night were you asked to review
14 THE COURT: But he will be nowhere near the 14 another video from the recreation?

15 jury if he is there. I'm not even sure if he is going to 15 A Yes.

16 go in the house if he is there. 16 Q. Do you remember reviewing that video prior to your
17 MR. MASON: Okay. 17 testimony yesterday afternoon?

18 THE COURT: It's a very small place. 18 A Idonot

19 (Attorney Andrews goes to speak to his client.) 19 Q. Onthe video you reviewed last night, was that
20 THE COURT: But | understand that he has the 20 totally black as you testified yesterday?

21 right to be there. 21 A No,itwasnt.

22 (Counsel confers with the defendant and retums 22 Q. Andwhat could you see on the video you reviewed
23 tosideber.) 23 last night?

24 MR. ANDREWS: He is not going. 24 A, 1could see Trooper Libritz come around the comer
25 THE COURT: Okay. Allright. Thank you for 25 and come up the stairs.
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1 letting us know. | will let transport know. 1 Q. And how many other recreations or fimes up the
2 All right. Ready to go. 2 stairs?

3 MR. ANDREWS: Your Honor, | didn't bring this 3 A Um.

4 uplast night: Is there any chance that we could do it 4 Q. [I'mnot asking for a number but was the - was the
5 after Arden, even if that meant Tuesday? 5 light source seemed to be consistent each fime you could
6 THE COURT: We're -- we are a half day behind. 6 seeher?

7 MR. ANDREWS: No, no, | understand that. 7 A Yes.

8 THE COURT: It needs to be done at the end of 8 Q  Okay. Detective Ross, you've testified previously
9 theday. [think this is the most sensible way to do it. 9 yesterday that your interview with the defendant -

10 ~ MR.ANDREWS: | agree with that. 'm just 110 THE COURT: Can gou folks hear us through those
11 wondering if Tuesday is a possibility. 11 phones? (Referring to the hearing assist devices.)
12 THE COURT: Well, yesterday | was here at 12 THE COURT MARSHAL:  Ave they working now?
13 sidebar and said Tuesday afternoon and you both corrected 13 (Pause.)

14 me and said, no, it is Monday afternoon. So that's what 14 THE COURT: Can you hear us now?

15 we setin motion. 15 Can you hear us?

16 MR. ANDREWS: | apologize. 16 No.

7 THE COURT: | thought you were trying to push 17 (Pause.)

18 itback and | was fine with that. 18 THE COURT MARSHAL: All set. Thank you.
19 MR. ANDREWS: |was trying to. |- 19 THE COURT: Thank you.
20 THE COURT: Al right. We wil talk about this 20 Go ahead, Mr. Ruche.
21 later. Let's get going. 21 BY MR. RUCHA:
22 MR. ANDREWS: Okay. 22 Q. Soyesterday we watched a portion of your interview
23 (Open Court.) 23 with Mr. Gaston?

24 THE COURT. [ quess we are ready for the jury, 24 A Yes.

25 please. 25 Q. Andwas that - most of it was basically for the
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1 first break; is that accurate? 1 house?

2 A Yes 2 A Um, his plan is that he was going to yell, he was
3 Q. Youtestified yesterday that there were three 3 going to say something.

4 breaks. Um, was there - how much time do you think you 4 Q. Andwe heard on the portion we played yesterday you
5 spent with Mr. Gaston during your actual face-to-face 5 discussed gun safety with him. Did you discuss that with
6  with Mr. Gaston out of the — between — [ think you 6 him any further later in the interview?

7 started at 8:28 and he left at around 3:00. 7 A Idid

8 A Well I know we went from 8:28 to — | think it was 8 Q. Andwhat did you discuss with him and what did he
9 alittle after 10:00 for the first section. And, um, 9 say?

10 then the second section is like 11 - I'm not sure 10 A, Um, |- asked him what the number one rule of
11 exactly the exact time. It was around three and a half |11 hunter safety was. And he advised me to identify his
12 hours | think. 112 target.

13 Q. Okay. 13 Q. Did you discuss with the defendant anything more in
14 And from when Mr. Gaston qot o Windham Police 14 regards to the distance between him and Alicia at the
15 Department was the recording turneg on even before you 15 time that he pulled the trigger?

16 came info the room? 16 A |did.

17 A Yes, itwas. 17 Q. Now, we heard on the transcript - or heard on the
18 Q. Andthe recording from when he came into the room to 18  recording that he thought Alicia had made it up the first
19 the time when he left the room, was that a recording that 19 couple of stairs. Did he say anything further about
20 you provided to the State? 20 that?
21 A Yes, | did. 21 A He-he said at one point the first couple of

22 Q. And as you understand how discovery works, was that 22 stairs, and then he said halfway up the stairs.

23  entire recording turned over to the defense? 123 Q. So halfway up the stairs and then a couple of ways
24 A Yes, it was. 24 up the stairs? (Verbatim)

25 Q. And that entire time period, including when you 25 A Yes.
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1 weren'tin the room and other officers were in with 1 Q. Okay. And did he ever indicate, again, as we have
2 Mr. Geston, sitting with him, was that all transcribed? 2 heard on the transcript — or heard on the recording

3 A Yes,itwas. 3 yesterday, that she was like right there?

4 Q. And the same situation, it was provided to us for 4 A Yes.

S discovery? 5 Q. Onthe recording yesterday, we heard he said he was
6 A Yes,itwas. 6  wearing big socks or some fluffy socks or something like
7 Q. And provided to the defense attorneys? 7 that?

8 A Yes,itwas. 8 A Yes hedid.

9 Q. ljustwanttogo overa couple of things and then 9 Q. Didyou discuss that with him further?

10 we will talk about the other partions that we cidn't play 10 A ldid.

11 after the two hours and 40 minutes that we did. 11 Q. Andwhat did he tel you about the socks?

12 During the portion that we did hear, Mr. Gaston 12 A He said that he took the socks off right beside the
13 said he realized it was Alicia as he shot. Did you 13 bed and he indicated it was the side that Alicia would
14 discuss that further with him after those portions? 14 have been on,

19 A 1did 15 Q. Did he say he took them off anywhere else?

16 Q. And what did he say in regards to when he realized 16 A. Yeah, at one point he makes reference to - in the
17  itwas Alicia? 17 hallway, he thought he might have taken them off in the
18 A. Hesaid he realized it was Alicia as soon as he shot 118  hallway there.

19 and she fell ba;k into the light. 119 Q. Sohe indicated in later porfions of the recarding,
20 Q. Inthe portion that we played yesterday, he 20 e said he took them off in the hallway and then he said
21 indicated that he had planned if an intruder came into 21 he took them off by the bed?
22 the house. Did you discuss with that with him any 22 A Yes.
23 further? 23 Q. And are you aware of where the socks were actually
24 A 1did 24 found?
25 Q. Andwhatwas his plan if an infruder came into the 25 A Yeah, they were found in that master bedroom by the
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1 bed that, um - that would be considered Alicia's side of 1 THE COURT:  So why do you need to show this
2 bed. 2 picture of him holding a gun?
3 Q. During your time with Mr. Gaston, did you determine 3 MR.RUCHA: Because it shows -
4 or leamn whether he was right or left-handed? 4 THE COURT: We know he killed her.
5 A ldid. 5 MR, RUCHA: Because we are showing, your Honor,
6 Q. Andwhatdid you learn? 6 how he was holding up the gun and how it would have
7 A Heis left-handed. 7 positioned him at the time of the crime.
8 Q. Andcanyou tellthe jury what observations you made 8 THE COURT:_ Was thet the tquestion he was asked?
9 of Mr. Gaston to make that determination” 9 MR. ANDREWS: No, itsnot.
10 A Um, when he signed a form for us, when he, um, drew 10 And the other issue is, your Honor, is -
11 the diagram, and when he made the comment about the knife 11 sory - to put this into context, your Honor, all right,
12 for changing the right-handed knife for the left-handed 12 there is a picture. He is left-handed.
13 knife, and, um, he also demonstrated how he raised the 13 THE COURT:  Meg, can you put the transcript -
14 shotgun. 14 yep.
15 MR. ANDREWS: Your Honor, could we have a 15 MR. ANDREWS: Heis lefthanded. He hes gota
16 sidebar, please? 16 right-handed shotgun. If he's holding the left-handed
17 THE COURT: We can. 17 shotgun - or right-handed shotgun as you would hold a
18 (Sidebar Conference No. 2.) 18 right-handed shotgun, that puts him behind the wall. If
19 MR. ANDREWS: They are about to show @ picture 19 he is holding a right-handed shotgun as if he was
20 that purportedly shows -- demonstrates him holding a gun. 20 left-handed, he would be in front of the stairs.
21 The problem is is they didn't play that section in the 21 MR. RUCHA: All the more reason for why this
22 video yesterday. They are taking it out of context. And 22 elevation -
23 he never says this is how | held the gun. 23 MR. ANDREWS: No, no, | -
24 MR. RUCHA: Your Honor, | can ask the 24 THE COURT:  Sowe need to find out what he was
25 foundation questions with Detective Ross. 25 actually asked to do and what he said his actions were
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1 THE COURT: You can ask what? 1 representing --
2 MR. RUCHA: We can ask the foundation questions 2 NIR. RUCHA: The defendant could aiways put on
3 of Detective Ross. But he was asking her -- she was 3 theirside -
4 asking him how he was doing or what he was doing. He was 4 THE COURT. Well, let's find out before we get
5 talking about where he was at the stairs. And he's the 5 into a muddle on this.
6 one who is actually moving his hands as he's talking 6 (Counsel conferring at sidebar.)
7 about bringing the gun up. 7 MS. ELAM: Do you know where it is? Do you
8 MR. ANDREWS: They edited it out of the video 8 know the time?
9 for some strange reason, we're not really sure why. But ) MR. ANDREWS: No, I -
10 now they are taking it out of the context by offering the 10 THE COURT; Canwe move onand do this at a
11 still from the video that's edited out. 11 break so we don't lose fime?
12 THE COURT: Do you have an unedited thing to 12 MS. ELAM: I'l speak to him.
13 see what he actually said and what the actual question [13 THE COURT: Yep.
14 was? Because | don't know what she is going to say she 14 (Open Court.)
15 said or he said. Do we know what she is going to say? 15 THE COURT: Ms. Elem, may | have that - | have
16 MR. RUCHA: We all have copies of the 16 that -
17 transcript, your Honor. 17 MS. ELAM: Oh, I'm sorry.
18 THE COURT: Mine is re - 18 THE COURT: ~so [ can perhaps help out.
19 MR. RUCHA: We do. We have copies of the 18 MS. ELAM: Yes. Yep.
20 unredacted. It also has the time stamp right on it. So, 20 THE COURT: Thank you.
21 arguably, | could play right around it. Butmy 21 Go ahead, Mr. Rucha.
22 preference is to just - 22 BYMR. RUCHA:
3 THE COURT: s there any - s there any 23 Q. Detective Ross, we saw Mr. Gaston wrifing or drawing
24  dispute about the fact that he is left-handed? 24 adiagram during the recording; is that right?
25 MR. RUCHA: No, your Honor. 25 A Yes hedid.
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1 Q Did you preserve that recording or that record? 1 There appears to be a small rectangle in the top
2 A ldid 2 left-hand corner of that rectangle or that bedroom; do
3 MR. RUCHA: Your Honor, we have shown counsel, 3 you remember what that represented?
4 And if we could admit, by agreement, State's Exhibit 647 4 A Yes, that's the dresser. o
5 MR. ANDREWS: That's correct, your Honar. 5 Q. Andlsee that there is something written or at
6 THE COURT: It's admitted without objection. 6  least some writing is on top or some marks on top of it.
7 7 What was that to reflect?
8 BY MR. RUCHA: 8 A Hisglasses.
9 Q. Atthe bottom of the screen as we see what's 8 Q. Now moving to the right from there, we see another
10 State's 64, Detective Ross, there is some intials. Who 10 rectangle with some objects or some marks inside of them.
11 wrote that? 11 What does that represent?
12 A, Noah Gaston. 12 A The bed.
13 Q. Sothose are his initials. 13 Q. And we see circles on top of some lines, if you
14 And we're geing to go from left to right as we 14 will. What were they to represent?
15 are seeing it on the screen, if that's okay. 15 A Um, Alicia and Prophet.
16 A Yes. 16 Q. Okay. So the ones with the arrows - or I'm
17 Q. Socanyou el us - 17 sorry - the circles at the top, would be whom?
18 Can | see - do you have that pointer behind 18 A. Alicia and Prophet.
19 you, please? 19 Q. And the ones further down or towards the bottom of
20 Yesterday, when we were watching this on the 20 the diagram, if you will, what was that to represent?
21 recording, it was difficult to see what Mr. Gaston was 21 A, Himself, Noah.
22 showing or writing. 22 Q. Again moving to the right, do you remember what this
23 A Yes. 23 object was meant to represent (indicating)?
24 Q. Canyou tell us what this object was as he was 24 A, He was telling me that there is a closet there
25 drawing it? 25 (indicating), the door, that's the door | think that you
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1 A That's the floodlight. 1 just pointed to. And then there is the closet to the —
2 Q. Ficodlight in the backyard? 2 on the right side of the diagram.
3 A Yes 3 Q. Okay. Andwe have a mark up at the top next to the
4 Q. Sothatthis is the area of the house; is that 4 right-hand side of the bed, if you wil, or the right of
5 correct (indicating)? 5 the bed. Whatwas that mark to reflect?
6 A Yes,itis, 6 A Thecloset
7 Q. Okay. 7 Q And then moving further to the right, | see there is
8 And what is this object (indicating)? 8 anX. Whatis that meant to represent?
9 A Thestaircase. 9 A Where he was standing at the top of the stairs.
10 Q. Anddo you remember what this was here (indicating)? 10 Q. Soisthata mark that he made or that you made?
11 A The nightlight. 11 A, Hemade that.
12 Q. So this would be - he was drawing what was the 12 Q. And now moving again to the right, is that where we
13 second floor? 13 had the stairway?
14 A Yes hewas. 14 A Yes.
15 QDo you remember what these -- this box represented 15 Q. Now, I notice that the lines on the stairway seems
16 (indicating)? 16 to be more than one line, did he make more than one line?
17 A |believe that represents -- that -- the bunk beds. 17 A Hedid.
18 Q. And then this rectangle here would be what 18 Q. And when did he make that line?
19 (indicating)? 19 A. When he was telling me the different locations on
20 A The bathroom. 20 the stairs that he thought she was.
21 Q. And then this rectangle up here (indicating) would 21 Q. Thatshe was, meaning Alicia?
22 bewhat? 22 A Yes.
23 A The master bedroom, 23 Q. Andthen | see &t the bottom there is some more
24 Q. Okay. Now, we see some items drawn here -- and by 24 marks, again moving to the right on this diagram. What
25 "here" for the record, I'm indicating in that bedroom. do we have at the bottom of the stairs?
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1 A Some of those marks represent where she was laying, 1 still up, what s that? S
2 where she fell. | don't know which marks you are talking 2 A |believe that was the nightlight in the girls' room
3 about. 3 because this is the second -- second floor.
4 Q I'mtalking about the bottom of the stairs, these 4 Q. You can take your seat. Thank you.
5 steps. 5 (Whereupon, the witness retums fo the stand.)
6 A Yeah, where she came — where she ended up. 6 Q. Before 1 move on, you indicated that the X at the
7 Q. Okay. And | notice | neglected to mention this ling 7 top of the stairs, when did he indicate he was standing
8 (indicating), which appears to be maybe in the closet, 8 there?
9 what was that to represent? 9 A Hesaid he was standing there when he shot.
10 A Where the gun was. 10 Q. Didyou discuss with Mr. Gaston an EBT card that was
11 Q. So, Detective Ross, it is hard for me to look at 11 found?
12 this and walk backwards, but there appears to be one long 12 A ldid.
13 mark (indicating) at the base of the stairs. What was 13 Q. Andwhatdid he tell you ebout the EBT card?
14 that to represent? 14 A Hesaid that she may have had that in her hands when
15 A, Do you mind if | either look at that or gef up to 15 she was walking up the stairs.
16 look? Because I'm looking at it from a side view - 16 Q. Did he say he knew how it got on the stairs?
17 Q. That's fine. 17 A |can'tremember his exact words. | think he said
18 A —it's hard for me. 18 that she may have had that in her hands when she was
19 Q. Would it be helpful if | give you the exhibit? 19 walking up the stairs.
20 A Yes. 20 Q. Didyou everask Mr. Gaston if he had anyone break
21 This long mark right here (indicating)? 21 into any of his homes while he lived in Maine?
22 Q. No. This one (indicating). 22 A |did
28 So that you're clear, I'm poinfing to this mark 23 Q. Andwhatwas his response?
24  (indicating). 24 A No
25 A, He's showing — he wrote over top of the marking 25 Q. Sowe watched your first meeting with the defendant,
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like he -- where he put her and then he also motions
where she is coming from.

Q. Okay. Sothere is marks here, more than one mark?
A Yes.

Q. Okay.

A. They are like over top of, they overlay each other.
Q. And this may help. | want to make sure the jury
gets this. Could you take the marker please or fake the
pointer?

(Whereupon, the witness approaches the well.)

And you just said that there was something
where he drew where she was coming from. What was that?
A Right. That's — that's these right here
(indicating) And they kind of go over the top of that
(indicating).

But this is where she is, ah - | believe where
he was demonstrating where she came to rest.

And then he goes back and forth hereto say --
because he says at one point she is on the first couple
of stairs and then he says she's halfway up.

Q. And that was where he was drawing on the diagram?
A Yes.
Q. Thank you.

And I'm not sure if | asked you this or not.

At the bottom of the diagram, if | could while you're

PO ORI R RO RO R a3 3 s

the first proportion of the interview. How many times
before you took the first break did Mr. Gaston ask about
his wife?

A. Once.

Q. And how long was that in the interview?
A, ltwas at 10:06 | believe.
Q. Sofrom 8:28, | believe, is when you started?

A Yes,

Q. To10:06?

A Yes.

Q. During the second time you came in and spoke to
Mr. Gaston, did he ask during that session?

A.  Yes, he did.

Q. And when did he ask in that session?

A |think it was at 11:50.

Q. And how close was that to the break?

A. Right around the break.

Q. So at that point you had been talking to him for a
few minutes before he had asked?

A Yes.

Q. During the second break or after the second portion,
did you get him some lunch?

A ldid.

Q. And when did you start the third session, if you
remember?
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1 my conversation with him. 1 end. Okay. Allright.

2 MS. ELAM:  Oh, | don't think we've heard this | 2 So, Mr. Andrews, you have some things you want
3 second part. | 3 toputon the record,

4 MR. ANDREWS: No. | 4 MR. ANDREWS: | do.

5 THE COURT: Allright. He came in. And he was | 6 So yesterday there was a discussion, when we
6 emphatic again that he did not want -- he was not trying ' & weren't on the record, that any person would do in terms
7 toget out of jury service. He says he's listened | 7 of who the intent was formed -

8 carefully and he'd like to complete his service. He said | 8 THE COURT: Say that again to me.

9 he thought it was important to do as a citizen. And so | 9 MR. ANDREWS: That any person, it didn't have
10 suggested to him that he go home and talk to his family 10 o be specific to Alicia Gaston. And I'm taking issue
11 znd figure out what - it sounded like he was a person in 11 with that, | think that in the case of an intentional or
12 the family that was going to be tasked with going fo this 12 & knowing murder where depraved indifference is not
13 place where his - | quess it's his grandma’s husband who 113 charged, that the intent has to be specific both to the
14 passed. She died a year ago. That he is the person in |14 idea of killing and to the idea of a specific person. it
15 the family who would be tasked to go down there and 15 can't be just someone who ends up dying.

16 perhaps gather things up. And so he was feeling that 16 THE COURT:  So you're saying you think that it
17 because if there had been a delay in him finding out that 17 should be. Do you have any case you're citing or any
18  there might be an issue. So he was going to come in at 18 support in the law for that? Or are you saying --

19 8:30 and report back fo me. 19 MR. ANDREWS: I[do.

20 [ don't know if he's an alternate or not 20 THE COURT: - you think that is what it should
21 MS. ELAM: He is not. 21 be?

22 THE COURT: Oh, he's not. 22 MR. ANDREWS: No, no, | do.

23 Whao are our alternates? 23 THE COURT: It should be specific intent as to
24 THE CLERK: Juror Number 233. 24 that particular victim?

25 THE COURT: Okay. 25 MR. ANDREWS: Well -
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1 THE CLERK:  Juror Number 295. 1 THE COURT: Justto be clear, we left her name
2 THE COURT: Yep. 2 ineverywhere except defense of premises.

3 THE CLERK: Juror Number 99. 3 MR. ANDREWS: Right, I know. And 'm talking
4 THE COURT: Okay. | 4 about what Meg plans to argue.

5 So the foreman's number - what's his number? | 5 THE COURT: Okay.

6 THE CLERK: The foreman is number 108. i B MR. ANDREWS: Okay?

7 THE COURT: Okay. 7 MS. ELAM: My argument is a soft soap. It's
8 MS. ELAM: Sa | know that two of the altemates 8 not: By the way, he didn't have to know it was her when
9 are the last person in the front row - g he-

10 THE COURT: Okay. 10 MR. ANDREWS: No, no, | get that. But this is
1 MS. ELAM: - and in the back row, he's the |11 important to the next issue, which is the waiver of the
12 second person from your end of that row. |12 defenses.

13 THE COURT: So you're calling him number 2 13 THE COURT:  So what do you wish me fo say? Is
14 because number 1 would be the woman in the chair? 14 itin here?

15 MS. ELAM: No. I'm somry, the other end. The 15 MR. ANDREWS: That instead of a person, that i
16 end closest to you. 16 just be intended to kill Alicia Gaston. |don't know if
17 THE COURT: Oh, closest to me. I'm sorry. 17 itmade it info these. | have not reviewed these drafts
18 MS. ELAM: Yeah, the other end closest to you. 18 and | have not had this discussion with Mr. Mason because
19 MR. ANDREWS: The one that was requiring 19 | was formulating this after hours yesterday.
20 everyone to stand up and let that person out. Right? 20 THE COURT: Allright. Well, why don't we take
21 THE COURT: Yep, thaf's true. That's what - 21 alook at what's here?
22 that's how we sat them. So... 22 MR. ANDREWS: No, | know what they say.
23 Okay. So let's see what happens with 156. 23 THE COURT: The law says a person is guilty of
24 MR. RUCHA: 156. 24 murder if the person intentionally or knowingly causes
25 THE COURT: And then we can discuss that at the 25 the death of another human being. That's carrect.
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1 So it says - 1 maybe.

d MR. ANDREWS: But that suggests that it could 2 THE COURT: US Supreme Court?

3 be any other person. 3 MR. RUCHA: US Supreme Court, where they were
4 THE COURT: May | have a second? Hang ona 4 talking about transferred intent. And it was a midwest
5 second. 5 state. And they had the same statute we had, the death
6 And you read below: So in order for the State 6  of another human being. And the US Supreme Court fipped
7 to prove, first, that Alicia Gaston is dead, second, that 7 the Sixth Circuit, | guess, when they ruled that it had

8 Noah Gaston caused her death, which means that 8 to be specific intent to the individual. And it's not.

9 Ms. Gaston's death would not have occurred but for 9 So, for example, in our statute, if Mr. Gaston shoots
10 Mr. Gaston's conduct and that he acted either 10 someone on the stairs not knowing who that person is, we
11 intentionally or knowingly when he caused her death. 11 don't have to prove who that person is. It could be an
12 Want me to say Alicia Gaston's death? 12 unidentified --

18 MR. ANDREWS: Yes. 113 THE COURT: They just have to prove what he
14 THE COURT: And that lays that issue o rest? |14 believed.

15 MR. ANDREWS: Well, | don't know if it lays it 15 MR. RUCHA: Right, he intended to kill the
16 torest. | mean I'm likely to -- if Meg strays from the 16 person.

17 notion that it could be anyone, if he Killed anyone on |17 THE COURT:  And whether or not -- and you have
18 those stairs, then he is guilty of intentional or knowing 18 o prove that he had no self-defense or imperfect

19 murder, then at the end of that 'm going to — | won't 19 self-defense.

20 interrupt you or - and that's just not how | do it. But 20 MR. RUCHA: Right. And if you reply or you
21 atthe end, | will go and say: | object to that 21 require that it has to be that individual, then you have
22 argument. It's notthe law. Depraved indifference 22 to show that that person knew who that person was. And |
23 wasn't charged here. | believe that in order for it to 23 don't think that's required in any murder situation. So
24  be that generalized, the State would have to prove 24 ifI'minacrowd -

25 depraved indifference. In the old language it was the 25 THE COURT: Does it apply in other crimes or

1055 1057

1 idea of implied malice instead of you could do something 1 justmurder?

2 so terrible that, you know, if you were outside - | 2 NR. ANDREWS: Just murder. It's the difference
3 think the example in Maine law is that if you were 3 between the depraved-indifference murder as infentional
4 sitting by railroad tracks and you had a rifle and you 4 murder, right. Depraved indifference -- if they had

5 shot at a train passing by and you ended up killing 5 charged depraved indifference -

6 someone, that that would require depraved indifference 6 THE COURT: That's not an intentional murder.
7 you wouldn't know any specific person on that train but 7 MR. ANDREWS: Well, it can be. Under Maine
8 that you would be doing something so terrible that the 8 law, if you look at State v. Fortune -

9 intent could be implied. 9 THE COURT: State versus what?

0 MS. ELAM:  Does anybody want to know what Im 10 MR. ANDREWS: State v. Fortune, State v.
11 going to say? 11 Cummings, they talk about — in @ way about depraved
12 THE COURT: Yes. 12 indifference and why depraved indifference is there.
13 MR, ANDREWS: Well, this is really — I'm 13 Right? And because depraved indifference isn't charged
14 really just making an argument to preserve this, Meg. 14 here, it does matter. It does matter that it's specific
15 So.. 15 to the individual. | understand what Mr. Rucha is

16 MS. ELAM: Yes. 16 saying. Butwhat I'm trying to say is that that's not

17 MR. ANDREWS: Okay. 17 how Maine has chosen to interpret its murder statute,
18 MR. RUCHA: The State objects with that 18 including in very recently decided cases like State v.
16  interpretation. 18 Cummings.

20 MR. ANDREWS: | understand. 20 THE COURT: Can we come off the record?
21 THE COURT: And can you state why? 21 (Whereupon, there is discussion off the

22 MR. RUCHA: Because it is - because the 22 record.)

23 statute specifically says the death of another human 23 THE COURT: We're on the record.
24 being. | haditand | didn't think we were going there, 24 So go ahead.
25 so | did not print off @ Supreme Court decision from 2005 25 MR. ANDREWS: |]just want to say that it's a
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product of - it has to be intent to the action and

intent to the result. So you have to intend for the
result and the result is to kill a specific person.

That -- | understand you're shaking your heads but that
is - that is the difference between intentional and
knowing as a specific murder and depraved indifference
murder.

THE COURT: Okay. | understand the State
objects to that based on our prior discussion and | agree
with the State that, in my view, the Legislature has
defined the elements of the crime and the elements of the

crime of murder have been enacted as the death of @ human
being. | have, however, added language indicating -
placing her name in these instructions where | think it's
appropriate but | do not think that's an element of the

State's burden of proof.

MR. ANDREWS:  Are you going fo prevent me from
saying to the jury that it hes to be a specific person?
Because I'm going to do that.

MS. ELAM: Yes. That's not the law.

THE COURT: That's not the law. Yes, | would
instruct you not to do that, And your objection is
preserved.

MS. ELAM: Judge, do you want to know what I'm
going to say about that?
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right? And we think that by not waiving self-defense
that those standards will, in fact, bolster the State's
case instead of doing the opposite, which is what the
instruction is intended for, to be a defense. It's not
really a defense in this case. There are too many
problems for it to be a defense. The question is is who
did he intend to kill and why.

THE COURT: Okay. So! had thought a lot about
this -- and, Mr. Andrews, you've brought this up
repeatedly — but when | was doing these instructions, |
wanted to make sure that it was clear to the jurors that
if they find that there was not a gross deviation, which,
as | understand, your primary argument, that there was
not a gross deviation, they don't even get to
self-defense.

MR. ANDREWS: That's right.

THE COURT: Heis not guity of manslughter -
| mean they only get fo manslaughter if they find him not
guilty of murder.

MR. RUCHA: Correct.

THE COURT: They only get to self-defense if
they find him -- that the State has not proven the gross
deviation. So you are completely protected. Hold on,
let me finish. So if the State is - you wanted them to
have to be required to prove beyond a reasanable doubt 2
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THE COURT: Yes,

MS. ELAM: Okay. So | think this is really my
only passing reference to it: Noah Gaston pulled the
trigger on his Mossberg shotgun in order to kill the
person on the stairs. He succeeded in killing the person
on the stairs. That's murder. And then | go on fo say
he killed Aliciz on the stairs.

That's in conformity with your instruction
about killing a person, intending to kill a person.

THE COURT: [ don't know why it would matter to
the defense that you are articulating a self-defense,
whether it's ~

MR. ANDREWS: Because that's the second part of
the argument.

THE COURT: - whether it's Alicia or whether
it's Joe Felon who broke into the house.

MS. ELAM: Right.

THE COURT: Do you want o be heard about that?

MR. ANDREWS: | do.

THE COURT: Go ahead.

MR. ANDREWS: All right. So that's the second
part of the argument. Right? We think that we should be
able fo waive self-defense, right, in its total. We
believe that the instructicn is neither helpful nor
useful in analyzing the situation where intent is. All
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gross deviation. These instructions make it clear that
if they haven't done that, they don't even get to the
self-defense and your guy is not guilty and he welks out
of the courtroom,

Do you agree with that?

MS. ELAM: (Nods in the affirmative.)

MR. RUCHA: With one exception. Even if we
prove the murder in all three elements, they still have
to go to self-defense.

MR. ANDREWS: And that's the problem.

THE COURT: Hold on a second.

MR. ANDREWS: They are right. They are.

THE COURT: Okay. But you want -~ | thought
you wanted to just argue the manslaughter.

MR. ANDREWS: 1 do, which is why [ want to
waive self-defense and argue intentional murder with
respect to a specific person, because that is really the
defense here and that is really what makes sense under
these facts. Right? He didn't intend to kill a specific
person, he intended to kill an intruder, which they say
and the Court has agreed [ can't get to unless | ask for
self-defense.

THE COURT:  Well - but seli-defense has been
in this case from the first time Mr. ~ hang on -

Mr. Gaston told the police - | don't know how many, a
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1 dozen fimes perhaps — that he was frying to protect 1 opened with and as he just stated, he is going to argue
2 himself, he was trying to protect his family. 2 gross deviation, arguing that it's a reckless act.

3 So this jury is not stupid. Everybody in Maine 3 Basically gross deviation used in State v. Lowe, which
4 and America knows you have the right to defend yourself. 4 has kind of muddied the waters for what a reasonable
5 |t's sort of a sacred thing that people believe. 5 person would do, which is self-defense. That is what our
6 However, that — because | think that is what these 6 laws have setout. And I think it's appropriate, if he's
7 people are going to be thinking about because of the 7 going to argue seff-defense, then the Court has to

8 facts, | have to instruct them on the law of self-defense 8 instruct on what the real law is. He may not like what
9 5o that they are given the correct law. 9 the law is but that doesn't - the Judge has - you have
10 MR. ANDREWS: Well - and that's the problem, 10 to make sure that the jury is aware of the real law, not

1 right? The problem is, is that if we had a pure case of 11 apoor man's affempt.
12 self-defense, right, we'd be arguing that. We don't have 12 MS. ELAM: Butif he argues it, he hasn't
13 apure case of sel-defense that qualifies for - 13 actually waived it, has he?
14 THE COURT: You might. You mi%ht if they can'i 14 THE COURT: Right. And | think there's a case
15 prove that what he did was not reasonable. Rignt? If 15 that discusses what waiver is. Waiver is not —
16 the State can't prove - if they can't disprove 16 MR. RUCHA: They are all cited in State v.
17 seli-defense, then he is not guilty. 17 Ford.
18 MS. ELAM: (Nods in the affirmative.) 18 THE COURT: And there is a case that suggesis
19 MR. ANDREWS: And you mentioned that we'e been 16 thatif you waive it, you cannot argue it
20 talking about this from Day 1 and the problem is he shot 20 MR. RUCHA: Correct.
21 his wife in her own home on the stairs. And there is — 21 THE COURT: And you will be doing that,
22 thereis — that's the - 22 Mr, Andrews.
23 THE COURT: True. 23 MR. ANDREWS: | won't be doing that with
24 MR. ANDREWS: - resistance that I've been 24 respect to murder; | will be doing that with respect to
25 trying to avoid with this - with this discussion from 25 manslzughter.
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1 Day 1 because, in reality, I don't see how we get around 1 MS. ELAM: Self-defense is the same either way.
2 it tdon'tsee how the jurors get around it. Right? | 2 THE COURT: Can we come off a second?
3 agres thatit's been raised. | agree that every one of 3 MR. ANDREWS: Sure.

4 those people is going to think | have a right to defend 4 (Whersupon, there is discussion off the

5 myhome. 5 record.)

6 THE COURT: Because you said that, by the way, 6 THE COURT:  Let's go back on the record.
7 in your opening - 7 | could see a case, Mr. Andrews, where a

8 MR. ANDREWS: Yeah, no. 8 defendant could effectively waive that. For example, if
9 THE COURT: - that he had-a right o defend 9 he had &t the time he called the police or he was
10 his family. 10 interviewed by the police if he simply said - made

11 MR. ANDREWS: Yeah. And the problem is that 111 statements, or invoked, or made statements about other
12 the instructions here are not helpful. And that's — 112 things, like, | feel terrible, what has happened, how is
13 THE COURT:  When you say "helpful," you mean 113 my wife doing, blah, blah, biah, blah, but never said |
14 they don't - they don't help your - |14 was trying to protect my family. And if those - or if
15 MR. ANDREWS: They don't help — 115 those statements had been suppressed for whatever reason,
16 THE COURT: You get to not guilty. 116 then | think you could tailor a defense where
17 MR. ANDREWS: That's right. And that's what (17 seli-defense is not in the case by way of evidence. And
18 I'mtrying to say. And | think there's a way around that 18  you've already told the jury that he is trying to defend
19 within the law - 19  his family and there is no way around that. So if you
20 THE COURT. How? Waiving the self-defense? 20 say that — even if | gave you these instructions, you
21 MR. ANDREWS: - Waiving self-defense and arguin 21 would have to say that.
22 that this is about intent, a specific person with respec? 22 MR. ANDREWS: Well -
23 to murder, and then gross deviation with respect to 23 THE COURT: Then - and they wouid have the
24 manslaughter. ‘24 right to request that | give a proper description of what
25 MR. RUCHA: And the State’s position s, as Rob 25 the law of self-defense is because it's in the case. So
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1 I'm afraid that, given facts of this case, itis in the 1 that - well, it's reasonable to mistake your wife.

2 case and | have to instruct on that. 2 THE COURT: Well, | think there -

3 MR. ANDREWS: And | have articulated a theory 3 MR, ANDREWS: But yet it's possible to do that.
4 that | believe gets me around that. | understand the 4 THE COURT: ltis possible to do that, that
5 Court's position about what it believes the law is but | 5 under certain circumstances it would be reasonable to
6 have to ~ | have structured this defense with that 6  mistake your neighbor coming in to return something,, of
7 theory in mind and | will - [ will, | guess, preserve 7 your wife doing something surprising 2nd you react in
8 that and take that up. | 8 suchaway. And then the jury has to decide, putiing
9 THE COURT: Okay. | & themselves in the position of the defendant, which |
10 Mr. Rucha, do you have any thoughts on how we 110 think is what we are asking them to do under Lowe, think
11 could avoid that issue? 11 about your own common sense and experience, | think the
12 You're not willing to simply argue murder or 112 language is, or directs them to consider - well, that's
13 the lesser included offense of reckless and criminally 13 for gross deviation, | guess. Butit's elso | mean a

14 negligent manslaughter? 14 reasonable person standard; what would a reasonable
15 MR.RUCHA: No, |think that self-defense has 15 person do when they find themselves awoken by the noise
16 now been generated and if - 16 and all the rest of it. So there is a defense, there is
17 THE COURT: Because of the statements. 17 2 path to an exoneration here through the existing law.
18 MR. RUCHA: -~ and Rob is going fo be arguing, 18 So | disagree with you that it's impossible on these

19 as he's already said, that it's within what a reasonable 19 facts. But...

20 and prudent person would do. Once you go there, he is 20 Al right. So | understand that you would -~
21 invoking self-defense. 21 you wish to elect an all-or-nothing defense even though
2 THE COURT: And ! have got to instruct on what 22 you are going to be arguing that he was defending his
23 the lawis. 23 family.

24 MR. RUCHA: Right. 24 MR. ANDREWS: And since this is about
25 MS. ELAM: And it's reversible error even if we 25 preserving the argument, | intend to argue sel-defense.
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1 egreed. 1 1don't have a choice.

2 THE COURT: Based on what case? It's not 2 THE COURT: Okay. All right.

3 Bartolo - 3 Anything else then if | - but -

4 MR. RUCHA: No, it's —itstartswitha T, | 4 And it's clear the defense wants me fo remove
5 think. 5 the defense of premises —~

6 THE COURT: Right. 1= 6 MR. ANDREWS: Yes.

7 Can we come off a second? 7 THE COURT: - under these circumstances?
8 (Whereupon, there is discussion off the 8 MR. ANDREWS: Yes.

9 record.) 9 MR. MASON: Your Honor, there are several
10 THE COURT: We are back on the record. 10 places scattered throughout where defense of premises is
11 is there anything that you want to say, 11 mentioned. And that | have red lines under them.

12 Mr. Andrews, fo make sure that you preserve this issue 12 THE COURT: Okay. Thatis helpful.

13 and that it's fully articulated for the record? 13 MR. RUCHA: If we go through them, your Honor,
14 MR. ANDREWS: Yes, your Honor. 14 that might be the best, if we can.

15 ~ Solunderstand the risks assaciated with 15 THE COURT: So page 4, taking out - | have
16 turning this into an all-or-nothing case. All right? 16 added language: If, on the other hand, you conclude the
17 The idea here is that the case for murder, in my opinion, 17 State has failed to prove blah, blah, blah, then you

18 has always been weak with respect to intent. He wasn't 18 would stop ard return your verdict. If he is not guilty
19 trying to kill Alicia Gaston, he was trying to defend his 19 of either murder or manslaughter, then you would not have
20 family. And because of that intent problem and because 20 o consider the issue of sel-defense.
21 of the unigue circumstances associated with mistakenly 21 MR. RUCHA: Okay. But before that | don't
22 shooting your wife in your own home that she shares with 22 think you can pull out the "then you would nesd to" if
23 you, that that situation isn't addressed by Maine law 23 the first part is, "if you find the State has proved the
24 because the belief has to be reasonable and the actions 24 following three facts "
25 have to be reasonable. | don't see how anyone says ' THE COURT: Yeah.



