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From the Clrcuxt Court of the Cxty of Norfolk

_ Pcr Cunam

Thisipetition for appeal has been reviewed by a judge of this Court, to whom it was referred pursuant
to Code § 17.1-407(C), and is denied for the following ressons: - e

1. Appellantwas convicted of distributior of a Schedule I or I1 controlled substance, possession of a
Schedule I or II'conitrolled substance with the intent to distribute, and conspiracy to distribute a Schedule 1 or
11 controiled substarice; On appeal, he asserts that the trial court erred by denying his motion to suppress., He
contends that the police:seized him without reasonable. articulable suspicion he was engaged in criminal
activity. Hé also argues that the police searched him without either probable cause to arrest or search him.

" On appeal from a-trial-court’s ruling on-a motion to suppre,és, “the burden is upon th{q:[dgfve:r}dant] to

show that the ruling, when the évidcnce is considered most favorably to-the Commonwealth, constituted.

reversible error.” Shiflett v. Commonwealth, 47 Va. App. 141, 145, 622 S.E.2d 758, 760 (2005) (quoting

McGee v. Commichwealth, 25 Va. App. 193, 197,:487 S.E.2d 259, 261 (1997) (en banc)). While we are

~ bound fo'review de novo the ultimate questions of reasonable suspicion and probable cause, we “review

findings of histotical fact only for clear error’ and . . . give due weight to inferences dr_a_»yh from those facts

.. 1*“In.Virginia, questions of fact are binding on appeal unless plamly wrong.’” McGee 25 Va. App. at
198 n.1, 487 S.E.2d at 261 n.1 (citations omitted). C
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by resident judges and local law enforcement officers.” Ornelas v, United States, 517 U.S. 690, 699 (1996)
(footnote added).

So viewed, the evidence préved that on March 12, 2613, ];)V;est‘ig'a}toquill:evé.pic was working
undercover in a high-drug traffic area of Norfolk. As Gillespie sat in an unmarked-police car, he sew
appellant, appellant’s co-defendant, David Platt, and a man in a wheelchair on the sihdéwal‘kA. The man in the
wheelchair apprqached Gillespie first, followed by Platt. .Plait enfered'_the passenger side of Gillespie’s
vehicle and asked Gillespie what he wanted. Gillespie told Platt he was “looking for dope,” a street term.for
heroin. Gillespie stated he wanted to puréhaée “$20 worth,” Aﬁer‘ Platt instructed Gillespie to move the car,
Gillespie drove down the street and pulled 6vc:‘r next fo _th;:curb: For sa{fiety reasons, Gillespie placed his
vehicle in a position where appellant and the mar; !.;;the wheelchair remained in view. Gillespie was wearing
a wire so that his fellow officers could monitor his.discussions and respend to-his signals for assistance.

Gillespie gave Platt $20 in currency whose serial nunibers had been previously recorded. When Platt
ieft Gillespie’s vehiclé, Gillespie watched him approach appellant and-make a Hand«to-hand exchange. |

Gillespie could not see what the two men exchanged; however, he could see that Platt did not put his hands in

his pockets after leaving Gillespie's vehicle. Immediately following the exchange, Platt walked back to

Gillespie’s vehicle'with his right hand ¢losed and handed Gillespie two capsulss later determined to contain
heroin, .

Gi‘lleSpic gave an “arrest signal” to officers nearby, but the officers were delayed. As a delay tactic,
Gillespie asked Platt if he could purchase anothet $20 woith of heroin. Gillespie gave Platt another $20, as
well as a $15 “ru*nner'sA fee.” Platt exited Gillespie’s vehicle and again walked back toward appellant and the
man in the wheelchair. The arrest teams arrived and arrested appellant before Platt reached a;.}pcllapt.

Officer Cosca of tie Vice and Narcotics Division assisted with appellant’s arrest. Cosca testified that, “
as investigators approached appellant, appellant stopped pushing the wheelchair. Instead of complying with |
the investigators’ commands, appellant turned away from them and reached “towards his waist area.” Cosca

appr(;ached appellant from a different direction than the investigators, Upon seeing _app'eilam reach for his
o A RTINS




waistband, Cosca grabbed appellant’s arms because Cosca “wasn’t sure what [appellant] was doing,” but was
concerned appellant might be reaching for a weapon or contrahand. Appellant “flexed,” and Cosca “took him
to the ground” and placed him in handcuffs. After appellant was handcuffed, he continued to reach for his
waistband. At that point, Cosca searched appellant and found a medium sized baggie protruding from his
waistband. Inside the baggie were forty-four oval-shaped clear capsules containing a “gray-beige, off-white
powdery. substance” later determined to.be heroin,

The two capsules pp{ghased by Gillespie vsere submitted for forensic ahe!yslgs,, as well as the
forty-four capsules recovered from appellant. The two capsules were submitted in one :bag, and the forty-four
capsules were submltted’.ih a sepaeate beg‘ The l‘eques_t_ for ahalysi_s)describec_l the capsules in each bag as
“small, clear oyel-shépetl eep,stiles‘""ﬁlled with eli‘tapfeolbfed pewdery substance.”

Each of the two capsules purchased by Gillespie contained heroin. Five sélnples of the forty-four
capsules were tested, and each of the samples' cdnteined heroin. The total weight of: the two cepsules
purchased by Glllesple was .1506 gram. The total weight of the five tested samples was 4247 gram The
weight of the remammg untested samples was $. 3947 grams . | .

Appellant testlf ed at the suppressxon hearmg that, at the time he was seized, he was wearmg a long"
shirt that covered hlS walstband He also demed supplymg the heroin that Platt sold to Glllesple ‘While he
admxtted that he had herom on him at the time he was arrested he maintained that the heroin was for his

personal use.2 He explamed his possessnon of Glllespxe s currency by statmg that Platt gave the money to the -

man in the wheelchair to buy beer, and the man in the wheelchalr gave it to appellant to complete the

BN

purchase.

At the suppressnon hearing, as well as on appeal appellant contends that the trial court erted by

denymg his motion to suppress because the pollce lacked probable cause to arrest and séarch him. He points

? Appellant's testlmony at the suppressmn hearmg was'not admitted into. evxdence at trial,
3.




out that Gillespie witnessed only a hand-to-hand exchange between Platt and-appellant, but did not see
appellant hand the two capsules of heroin to Platt. 5

We disagree. While we have held that “[an officef]'s obsérvation of the exchange of an unidentified
item for money may not [standing alone] . . . give[] rise to probable cause,” Ross v. Commonwealth, 35
Va. App. 103, 107, 542 S.E.2d 819, 821 (200'1') (citation omitted), we havé also “cited with approval various

cases in which such an exchange coupled with additional circumstances establishéd probable ¢ause to arrest,”

Powell v. Commonweslth! 57 Va, App. 329, 337,701 S.E.2d'83 I 834 (2010Y (explaining Ross).

Ross . .. made clear the “fuef that [the officer] did not see and could not
zdemiﬁ» the item that Ross removed, from the baggie does not preclude a finding
of probable cause under these circumstances.” This was frue even though the
officer “had no drug training and had never served on a drug task force” and
had made only six drug-related arrests in his five-and-a-half-year carcer as a
police oFf' icer.

1d. at 337, 701 S.E. 2d at 834-35 (emphasns added) (quotmg Ross, 35 Va App at 108-09, 542 S.E.2d at
821-22).
Here, the evidence available to the police at the tlme of appellant’s seizut'e was -not limited to Gillespie
seeing umdentlﬂed items exchanged between Platt and appellant lelespxe saw appellant with Platt and a
third man in a hxgh-drug area, and prior to the hand-to-hand exchange, Glllesple told Platt he wanted to
purehase $20 worth of herom lmmedxately after Platt took the cash from Glllesple, Platt walked directly to
appeilant wnthout Platt putting hlS hands in hlS pockets and made a hand-to-hand exchange. lmmedlately
following this exchange, and w1thout Platt placing hls hands in hls pockets, Platt returned to Gnllesple W1th
two capsules of heroin. When Gillespie told Platt he would like to purchase more heroin, and agreed to pay
Platt a “runner’s fee,” Platt leﬁ Glllespxe s vehxcle and tmmedlately walked in appellant s dlrectlon
“An estabhshed except!on to the warrant requxrement of the Fourth Amendmcnt extsts for a search
incident to a lawful arrest.” King v. Commonwealth, 49 Va. App. 717, 723, 644 S.E.2d 391, 394 (2007)
“[PJrobable cause exists when the facts and circumstances within the officer’s
knowledge, and of which he has réasonably trustworthy information, alone are

sufficient to warrant a person of reasonable caution to believe that an.offense
has been or.is being committed.”. “The test.of constitutional validity is whether .
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at the moment of arrest the arresting officer had knowledge of sufficient facts
" and circumstances to warrant a reasonable man in believing that an offense has
been committed.” To. establish probable cause, the Commonwealth must show
“a probability or substantial chance of criminal activity, not an actual showing
of such activity.”
Ford v. City of Newport News, 23 ‘Va. App. 137, 143-44, 474 S.E.2d 848, 851 (1996) (citations omitted).

Applying the foregoing standards to the facts here, we conclude that the trial court did not err by
denying the motion to suppress. While Gillespic could not identify the items that were exchanged by
appellam and Platt, a “person of reasonable caution [could] bali,cyg",that.appel_l_am had supplied drugs to Platt
in exchange for the cash Gillespie had given Platt. Platt and appellant were in an area known for drug
transactions, Platt imrr_xg_diately engaged in a }_}and_—to-_-hand- transaction with appellant afier Gillespie gave Platt
$20 for heroin, Platt never reached.intp his own;pockct;s after taking Gillespie’s money, and Platt provided
.Givllcspic,__with. heroin immediately after engaging in the hand-to-hand exchange with appellant. When
Gillespie asked to purchase additional heroin and gave Platt $20 and a §15 “runner’s fee,” Platt exited ..

_Gillespie’s vehicle and walked in ap_pellgpg’s direction again. F inally, when Casca approached appellant to
arrest him, appellant turned away frq.m the officers and reached toward his waistband. Such evidence, viewed
as a whole, was sufficient to provjde the ofﬁcgrs with probable cause to arrest appellant for drug distribution
and to search his waist for dru_gs:.ihcidcnt to arrest.

11 through IV. Appellant also asserts the trial court erred by denying his motions to strike and to set
aside the verdict with respect to the following charges: distribution of heroin, third offense; possession of
heroin with the intent to distribute; and conspiracy. He also maintains that the trial court erred by allowing
Gil lespi_e to testify as an expert witness and to invade the province of the jury with his testimony. v

A. Distribution of Heroin and Possession of Heroin With The Intent to Distribute .

Appellant maintains that the evidence failed to prove that he sold the heroin to Gillespie or that he

possessed the forty—four capsules with the intent to distribute. He points out that his medical records

established he was addicted to heroin and that he began to exhibit withdrawal symptoms following his arrsst,

Appellant also notes that he had-a “peach pill” in his possession at the time of his arrest that was used to treat
v .
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heroin addiction. Finally, he asserts that the quantity of heroin'in hi"s‘pdsses_s'i'on Wy_’asn @oﬁsistent with personal
use rather than an intent to d'i-stributc because it cd‘nstituted’app;oximately an eleven-day supply for a heroin
user. |

“When congidering on appeal the sufficiency of the evidence presented below, we ‘presume the -
judgmert of the trial court to be coirect’ and reverse only if the trial court’s decision is ‘plainly wrong or

without evidence to support it."” Kelly v, Comménwealth, 41 Va. App. 250, 257, 584 S.E.2d 444, 447 (2003)

(en banc)y (quoting Davis'v. Commonwealth, 39 Va. App 96,'99,‘570'S.E.2d 875, 876-77 (2002)). “On
appeal, we review the evidence in tiie light most favorable to the Commonwealth, granting to it all rcasonablq

inferences fairly deducible therefrom.” Wells v. Commonwealth, 65 Va. App. 722, 725, 781 S.E.2d 362, 364

(2016) (quoting Martin v. Commonwealth, 4 Va. App. 438, 443, 358 S.E.2d 415, 418 (1987)).

" So viewed, the evidence was sufficient for a rational fact finder to conclude that appel'larit sold the two
capsules of heroin'to Gillespie. Gillespic saw appellant standing with Platt in a high-drug area prior to Piatt
entering Gillespié’s vehicle and negotiating Gillespie’s purchase of hersin. Immediately after Gillespie told |
Platt he'wanted to purchase heroin and gave Platt $20, Platt approached appellant and engaged in a
hand-to-hand transaction. Platt returned from this exchange and turned over two heroli‘n"capsules to Gillcsbie.
At no time after Gillespie gave Platt $20 did Platt reach into.fiis"o“'m pockets. When the police arrested
appeliant, appellant had forty-four capsules of heroin in a plastic baggie concealed in his waistban‘d. He also
had $119 in increments of $20, $15, $5, and $1 bills. Tweénty doliars of this currency matched the previously
recorded currency Gillespie had given o Platt to purchase heroin, - '

Accordingly, the trial court did not err by detiying appellant’s mofiéns't'o strike and to set aside the
verdict with respect to the heroin distribution éfxz;t"gé. - |

Likewise, we conclude that the trial court did not errrby denying appéliant’s motions to strike and to
set aside the posséssion of heroin with the intent to distribute charge. 'While appellant argues that the
evidence failed to prove he intendéd to distribute the forty-four capsules of heroin found in his waistband,

“[i]ntent is a question to be determined by the fact finder.” Craig v. Craig, 59 Va. App. 527, 536, 721 S.E.2d
-6-




24,28 (2012). “[A][fact finder]'s decision on the.question.of intent is accorded great deference on appeal A

and will not be reversed unless clearly erroneous.” Towler v. Commonwealth, 59 Va. App. 284, 297, 718

S.E.2d 463,470 (2011). “Absent a direct admission by the defendant, intent to distribute must necessarily be

proved by circumstantial evidence,” Williams v, Commonwealth, 278 Va. 190, 194, 677 S.E.2d 280, 282

(2009), “including a person’s conduct and statements;” Robertson v. Commonwealth, 31 Va. App. 814, 820,
525 S.E.2d 640; 643 (2000).

Here, the direct and circuinstantial evidence w3 sufficient for a rational faet finder to conclude that
appellant possessed the heroin with the interit to distribute it;: Because appellant actually sold heroin to
Gillespie through Platt, the jury was presented with direct evl'dence of appellant’s intent, Although appellant
presented evidence he-was a heroin addict, he had.no ingestion devices® or “used” capsules with him at the
time the heroin was recovered.

Furthermere, Gillespie, who testified as an expert witness.regarding the sale, packaging, use; and
distribution of narcotics. in Norfolk, opined that the heroin. in appellant’s possession was inconsistent with
personal use. Gillespje based his.opinion on appellant using Platt as a “runner,” the lack of ingestion devices
on appellant, and the large quantity of heroin in appellant’s possession. Gillespie also based his opinion on
the fact that appellant was in a “high drug” area, and had over.$100 in small denominations at the time of his
arrest. Gillespie explained tlxat a user -typically .purcnased drugs with‘lllal:amonnt of money “pretty quickly.” |

g

Thus, the evxdence was competent credlble and suff cient to prove beyond a reasonable doubt that

appellant possessed the herom with the mtent to dlstrxbute it. h
B. Glllespxe s Testlmony As An Expert Wltncss

Appellant asserts the trial court erred by allowmg Glllesple to testlfy as an expert witness because

Glllespxe was also a “key” factual thness Appellant lxkewxse asserts that the trial court should have

3 Gillespie testified that addicts typically ingested heroin by injecting it.




excluded Gillespie’s-testimony on the basis that his opinion testimony invaded the province of the jury on the
issue of whether appellant intended to distribute the heroin. |
We review the trial court's evidentiary rulings for abuse of discretion. See Thomas v.

Commonwealth, 279 Va, 131, 168, 688 S.E.2d 220,:240.(2010). Appellant cites no authority, and we are
aware of none;tha! precludes a-fact withessfrom also testifying as an el&pert witness. While appellant is
correct that any expert witness ls prohibited from invading the province of the jury by testifying regarding the
ultimate fact in issue, se¢ Justiss v. Commonwealth, 61 Va.'App: 2617273, 734-8.E.2d 699, 705 (2012),
appeflant does not identify any sPecifio testimony by Gillespie that arguably invaded:the province of the jury.
Furthermore, appellant did not object to Gillespie’s téstimoiiy ori-the basis-that it invaded the province 6f the
jury. When:Gillespie testified that, in his'expert opiniori, thé amount of heroin ir"appellant’s possession was
inconsistent with personal use, appellant did not object to this testimony on the basis that it invaded the
province of thejury. Instéad, defense counsel suggested to Giilespi¢ duririg cross-exantination that Gillespie
hed aiready *made up his mind” that appellant possessed the heroin with the intent'to-distribute, telling
Gillespie, “we really wouldn't need the jury here listening because you’vé iade‘up your decision, haven’t
you?” ‘Gillespie responded: -

It’s not up to what my mmd is made up to. I'm just here to testify in the case.

It’s up to the j jury or the Judge to make the decision, I'm not the one who

makes the decision of his innocénce or guilt. I display the facts of my -

mvestxgatmn, and lt supto them to make thexr decxsnon on what they beheve

“The Court of Appeals wnll not consxder an argument on appeal whlch was not prcsented to the trial

court,” Ohree v, Commonwealth 26 Va, App 299, 308 494 S.E.2d 484 488 (1998); see also Rule 5A:18.

“Although Rule SA 18 contains exceptnons for good cause or to meet thc ends of Justlce appellant docs not

argue thcsc exceptlons and we w:ll not mvoke them sua sponte » Wllhams v, Commonwealth 57 Va App.

341, 347, 702 S.E.2d 260, 263 (2010).

Accordingly, to the extent appellant maintains that Gillespie should not have been allowed to testify to

the ultimate fact in issue, appellant has failed to preserve that argument for appeal. To the extent he argues

- .8




that Gillespie should not-been allowed to testify as an expert witness because he was 31so a fact witness, we

conciude that the triakcourt did:not abusc its diseretion by allowing Gillespie to testify in both capacities. .
Even assuming, arguendo, that the trial court erred by allowing Gillespie to opine that the

circumstances surrounding appellant’s possession of the forty-four capsules was inconsistent with personal

use, the error was harmless. -

A nonconstitutional error is harmless.if “it plainly appears from the record and -
the evidence given at trial that the error did not affect the verdict.” “An error

- does noi affect a verdict if a reviewing court can conclude, without usurping the
jury's fact finding funcuon, that had the error not occurred, the verdxct would

- have been the same.’ , ' :

Scott v. Commonwealth, 18 Va. App. 692, 695, 446:5.E.2d 619, 620 (1994) (quoting Layinder v.

Commonwealth, 12 Va, App. 1003, 1005, 407 S.E.2d 910, 911 (l991)v(en banc)); see also Commonwealth v,
White, 293 Va. 411,423-24, 799 S.E.2d 494, 500-01,(2017) (concluding that, even if drug distribution
packaging was unconstitutionally seized, the admissicn of such evidence was harmless-because a rational fact |
finder would have convicted defendant of di;tribution based upon the large quantity:of hercin and cash found
on him, as well as the various denominations of cash, and the lack cf ingestion.paraphernalia). Here, because
the evidence was sufficient to prove that appellant actually distributed soms of the heroin in his possession
immediately prior to his arrest, the jury had direct evidence of appellant’s intent regarding the heroin capsufes
in his possession,.
- Accordingly, the trial court did not commit reversible error by admitting Gillespie's expert testimony.
C. Conspiracy

Appellant contends the trial court srred by denying his, motions to strike and to set aside the verdict
with regard to his conspiracy charge. He asserts the evidence fajled to prove that he “prearranged” with Platt
to distribute heroin to a third party, or that heroin “actually passed from [him] to Platt.”

We have already concluded that the evideﬁce was sufficient to prove that appellant participated in the
distribution of heroin from Platt to Gillespie. We also conclude that thé evidence was sufficient to prove

beyond a reasonable doubt that appellant and Platt agreed to distribute the heroin.
-




To convict appellant of conspiracy to distribute heroin, the Commonwealth was required to prove
there was an agreement betwzen appellant afid one or more persons “by some concerted action to commit an
offense.” Gray v. Commonwealth, 260 Va. 675, 680,.537 §.E.2d 862, 865 (2000). An “agreement is the
sssence of 2 conspiracy offense.” Zuniga v. Commonwealth, 7 Va. App. 523, 527-28, 375 S.E.2d 381,384
(1988). Normally, “a single buyer-seller relationship, standing alone, does not constitute a conspiracy.” 1d, at
528, 375 S.E.A2d’»f|"t‘38_5»;> -“If, however, the evidence demonstrates: (1) ‘that the seller knows the buyer’s
intended illegal Lll‘se,i-'-‘vaﬂd‘(ii ‘that by the séle‘ [thé .se'ilc'u:] xntmds to furthex;, promote aﬁd cooperate in [the

venture]’, the existence of a conspiracy to distribute between a seller and a buyer, inter se, has been proved.”

Id. at 529, 375 S.E.2d at 385 (quoting Direct Ss“lcsCo.jv. United States,319 U.S. 703, 711.(1943))
(alterations in original). - Y -

Here, at the time‘appellant provided the heroin capsules to Platt, the evidence was sufficient for a
rationa! fact findér to-conciude thiat appellant knew Platt was “buying” the -heroin for the purpose.of selling it
to Gillespie." Because Platt made contact with 'Gillespiefwithih-gppellant"s sight; and Platt immediately
returned from Gillespie’s vehicle with purchase money, the jury could raiionally infer that appellant sold the
heroin to Platt knowing that Platt intended to'sell it illegally. Cf: Feigley.y: Commonwealth, 16 Va. App.

- 717, 723, 432 S.E:2d 520, 525 (1993) (reversing conspiracy coenviction and noting that “[n]o money was .
~ exchanged between Feigley and [the middle man] until the sale to [the police officer] was complete”),

While the evidence failed to'prove an expréss agreement between appellant and Platt, a rational fact
finder could conclude from the circumstantial evidence that an implied agreement to distribute the heroin
existed by virtue of their conduct. Accordirigly, the-€vidence was competent, credible, and sufficient to prove

beyond a reasonable doubt that appéllant was guilty of conspiracy.

.10~




V.and VI, In th.e fifth assignment of error, appellant contends the trial court erred by refusing to
“strike the enhanced punishment from thie two counts of [viclating] Code § 18.2-248(C)* because punishing
- him under that statute violated his Fourteenth Amendment due process and notice rights, his Efghth
Amendment protcctioﬁ against cruel and unusual punishment, and his rights uhdci; both the United States and
:Virginia Constitution prohibiting ex Ppost facto laws. "Stripped down to its ‘essence, ap;iellant‘s argument is
that he could not be constitutionally prosecuted, convicted, and pimis‘heci for both 'dis'tr.ibuting heroin and
possessing heroin with the intent to- disuibute where both dffénses wéie 'coniﬁi_ihédigfﬁih; short period of time.
He contends that both offense;s 'We?é gﬁarged under vCode' § 18.2-248(C) and ‘i‘coVer[ed] the same
situation/fluid offense.” e “ _ |

In th; sixth assiéﬁmenf of error, :app.éllz-mt argues that the trial court erred"“by refusing to either
dismiss one of the counts of [the Code § ] 18.2-248 [violations] or force the Commonwealih to elect one of;
the two [charges]” bef:ause thetwo p_h’ar'éef:s fViolétgd'his _cgn‘étitutional doub?éijédpa;:*qy igfotections and the
prohibition agains;.-;‘mﬁi;ipliéity/dup'lic;itoﬁs cha?ging.”‘ He al$o ma_kes the same ‘ar{g"qm'ent" on double
jeoparay groﬁnds, asserting that alléwiné both charges violated his constitutionai right not to be punished

twice for the same offense under both the Virginia and United States Constitution.

. Done o

4 Code § 18.2-248(C) provides in pertinent ‘part‘as follows:

- Except as provided in subsection C1, any person who violates this section with =
respect to a controlled substance classified in Schedule I or II shall upon
conviction be imprisoned for not-less than five nor more than 40 years and -
fined not more than $ 500,000. ...

When a person is convicted of a third or subsequent offense under this
subsection . . ., he shall be sentenced to imprisonment for life or for a period of
not less than 10 years, 10 years of which shall be a mandatory minimum term

- of imprisonment to be served consecutively with any other sentence, and he,
shall be fined not more than $ 500,000, - -

11-




A, Doqblé Jeopardy and Multiplicity/Duplicitous Charging -
We turn first to appellant’s double jeopardy and multiplicity® arguments,
“The Doublg Jeopardy Clause . - ..provides that no person shali *be subject for the same offence to be
twice put injcopafdy of life or limb." U.S. Const., Amdt. 5. This protection applies both-to:successive
punishments and to‘suqcessive prosecutions_for the same criminal offense.” Peake v. Commonwealth, 46

Va. App. 35, 39, 614 S.E.2d 672, 674 (2005) (quoting United States v, Dixon, 509.U.S. 688, 695-96 (1993)).

In both.the multiple punishment and multiple- prosecution contexts, [the United
States Supreme] Court has concluded that where the two offenses for which the
defendant is punished or tried cannot survive the “same-elements” test, the
double jeopardy bar applies. The same-elements test, sometimes referred to as
the “Blockburger” test, inquires whether each offense contains an element not
contained in the other; if not, they are the “same offence” and double Jjeopardy
bars additional punishment and successive prosecution.

Dixon, 509'U.S. at 696.
_ Under Blockburger, the “applicable rule is that where the same act or..

transaction constitutes a violation of two distinct statutory prov:sxons the test to

be apphed to determine whether there.are two offenses or enly one, is whether

each provision requires-proof of a fact which the other does not.” “The test of

whether there are separate acts sustaining several offenses ‘is whether the same

evidence is required to sustain them."
Henry v. Commonwealth, 21 Va. App. 141, 146, 462 S.E.2d 578, 580-81 (1995) (footnote and citations
omitted).

Here, distribution of heroin requires proof that possession of heroin with the intent to distribute does

not — the actual sale of heroin. Because each charge was based upon different conduct, the trial court did not
err by denying appellant’s motion to dismiss on double jeopardy grounds. For similar reasons, the trial court

did not err by denymg appellant’s motion to dlsmxss on the basis that the two charges were multiplicitous.

Appellant committed two distinct offenses; therefore, two charges were warramed

S “Multiplicity . . . is the chargmg ofa .,mgle offense i in several counts.” Umted States v. Stewart, 256
F.3d 231, 247 (4th Cir, 2001) (quotmg United States v. Burns, 990 F.2d 1426, 1438 (4th Cir. 1993)). The
danger is that a defendant may be given multiple sentences for the same offense. Burns, 990 F.2d at 1438,
.12-




B. Cruel and Unusual Punishment
Appellant asserts that the trial court erred by denymg his motion to dxsmlss on the basis that the
twenty-year mandatory sentences provtded in Code §18. 2. 248(C) for his two conv:ctlons for a thxrd or
subsequent offense constttuted cruel and unusual pumshment under the Elghth Amendment
The United States Supreme Coun has never found a non-life “sentence for a
.term of years within the limits authonzed by. statute fo be, by-itself;a cruel and -
unusual punishment” in violation of the Eighth Amendment, Hutto v. Davis,

- 454 U.S. 370, 372 (1982).(per cyriam) (quoting thh approveJ M
585 F.2d 1226,, 1229 (4th Cir. 1978)). .- e

Cole v. Commonwealth, 58 Va App 642, 653-54, 712 S.E.2d 759 765 2011). ‘Here, appellant did not
receive a life sentence and was sentenced within statutory llmtts Accordmgly, the tnal court did not err by
denying appellant s motion to dtsmxss on Elghth Amendment grounds,
- C. Ex Post Facto Laws; Due Progcess and Notice Under the Fourteenth Amendment |

Appellant asserts that the enhanced punishment provided in Code § 18.2-248(C) for a third or greater
offense is unconstitutional because-it violates the prohibiticn in the Virginia and United Stages Coastitutions
against ex post facto laws. Applying the same rationale, he asserts that the enhanced punishment provided in
the statute violates his “due process and notice rights” under the Fourteenth Amendment.® Both of
appellant’s constitutional arguments.present questicns of law that this Court reviews de novo. Crawford v.
Commonwealth, 281 Va. 84, 97, 704 S.E.2d 107, 115 (2011) (citing Shivaece v. Commonwealth, 270 Va. 112,
119, 613 S.E.2d §70, 574 (2005)).. ... e

“The United States Constitution, article 1, § 10, and the Virginia Constitution, article 1,:§ 9, prohibit
the Commonwealth from enacting ex post facte laws.” Kitze.v. Commonwealth, 23 Va, App. 213, 216, 475

-S.E.2d 830, 832.(1 996) (citations omitted). An ex pest facto law has bzen defined as: -

any statute which punishes as a crime an act previously committed, which wes
innocent when done; which makes more burdensome the punishment for a

¢ Appellant does not elaborate on his “due process and notice rights” argument except to assert that,
“under the facts of this case an ex post facto statute the way it is being used in the case at bar . . . was
reversible error and violated the defendant’s U.S. 14" [A]Jmendment due process and notice rights , . ..”
-13.




crime, after its commission, or ' which deprli}es one charged with crime of any
defense available accordmg to law at the tlme when the act was committed.

Collms v, Youngblood 497 U.S. 37 42 ( 1990) (cltatlons omxtted) “The mark of an ex post facto law is the

1mposmon of what can falrly be desxgnated pumshmcnt for past acts.” Dodson v. Commonwealth, 23

Va, App. 286 294,476 S.E.2d 512, 516 (1996) (quotmg De Veau v, Bralsge 363 U. S 144, 160 (1960)).
The Umted States Supreme Court has recogmzed four categones of ex po.sz facto laws:

¥

lst Every law that miakes 4 action dona. before the passing of the law, and -

which was innocent when done, criminal; and puhishes such action. 2d. Every

law that aggravates a crime, or makes it greater than it was, when committed.

3d. Every law that changes the punishment, and inflicts a greater punishment,

than the law annexed to the crime, when committed. 4th. Every law that alters

the legal rules of evidénce, and receives less, or different, testimony, than the’

law required at the time of the commxssnon of the offence, in order to convict

the offender. :
Stogner v. California, §39 U:S. 607, 612 (2003) (quoting Calder v. Bull, 3 U.S. 386, 390-91 (1798))
(emphasis. omitted)."-

- Here, appellant was convicted for conduet that occurred-in 2015, after the enactment of the enhanced
~ punishment provision inCode § 18.2-248(C). Therefore; no ex posi facto violation or “due process/notice”
violatioh exists,

.This order is final for purposes of-appeal unléss, within fourteen daysfrom the date of this order, there
* are fuither proceedings pursuant to Code §'17.1-407(D) and Rule 5A:15(a) or 5A:15A(a), as appropriate. If
appellant files a demand for consideration by a three-judge panel, pursuant to those rules the demand shall
include a statement identifying how this order isin error. - .

The trial court shall-allow court-appointed- counsel the fee set forth below and also counsel’s '

necessary direct out-of-pocket expenses. The Commonwealth shail recover of the appellant the costs in this ‘

Court and in the trial court.

4.




This Court's records reflect that Lenita J. Ellis, Esquire, is counsel of record for appellant in this
matter.
Costs due the Commonwealth
by appellant in Court of
Appeals of Virginia:

Attorney’s fee  $400.00: plus costs and expenses -

A C°py,
) Teste

o -Cynthia L. McCoy, Clerk .

By: MZMUP@\VJ&

Deputy Clerk
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VIRGINIA: IN THE CIRCUIT COURT OF THE CITY OF NORFOLK

COMMONWEALTH

V. Docket No.CR15001643-00
THRU -02

FRED MACK CARRINGTON

MOTION TO DISMISS INDICTMENT DUE TO MULTIPLICITY
AND DOUBLE JEOPARDY VIOLATION

COMES NOW DEFENDANT BY COUNSEL, and pursuant to the Fourth, Fifth, Eighth,
and Fourteenth Amendment of the United States Constitution, and under Article I, Section 8 of
~ the Constitution of the Commonwealth of Virginia and Section 19.2-266.2 of the Code of
Virginia, 2006, as amended, moves the Court for an order dismissing an indictment for violation

of Virginia Code Section 18.2-248C. As grounds for this motion, the Defendant respectfully
states as follows:

1. On the same day, Defendant was indicted for violation of Virginia Code Section 18.2-
248C Sale of a Schedule I or I drug and for Possession with Intent to Distribute Schedule I or II
drug(same type drug) also under Section 18.2-248C.

2. Both charges are alleged to have occurred on the same day in close proximity—police
allege they saw a drug transaction occur and then immediately arrested Defendant and allege they
found the drugs that are the subject of the Possession with Intent charge on him. Both indictments
are charged under the same Virginia code section and cover the same offense.

3. Defendant submits this was one uninterrupted occurrence with the same facts and
would be the subject of one charge under 18.2-248C ONLY, AND THAT SAID SECOND

CHARGE IS DUPLICITOUS UNDER THE FACTS OF THIS CASE and is also a violation of
double jeopardy.. '

4. Multiplicity is defined as “the charging of a single offense in several counts.”
United States v. Washington, 188 F3d 505 (4™ Cir.1999). “When considering multiple
punishments of a single transaction, the controlling factor is legislative intent.” Kelsoe v.
Commonwealth, 226 Va. 197, 199, 308 S.E.2d 104, (1983).

5. The Double Jeopardy clause “protects against multiple punishment for the same
offense.” Brown v, Ohio, 432 U.S. 161, 165 (1977).

WHEREFORE, the Defendant respectfully requests that the Court Dismiss an indictment
of 18.2-248C against the Defendant as being obtained in violation of the Fifth Amendment of the
United States Constitution and Article I, Section 8 Constitution of the Commonwealth of Virginia
as well as being a violation of his Fourth, and Fourteenth Amendment Due Process rights. .

FRED MACK C GTON
By: ]
of v
Lenita J. Ellis, Esquire

Virginia State Bar 19582 - "
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