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OPINION

RONALD LEE GILMAN, Circuit Judge.  Sirshun Dontrell Burris appeals his

convictions for conspiracy Lo possess and distribute methamphetamine. for the distribution of
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methamphetamine on a specific date, and for possession with the intent to distribute
methamphetamine on a subsequent date. He was sentenced to 180 months of imprisonment,
which includes a firearms conviction that he does not appeal. For the reasons set forth below, we

AFFIRM the judgment of the district court.
[. BACKGROUND

- This case concerns a series of six drug transactions that took place in September and
()clobel 2019 in Benton Ha|b01 Michigan. Detective Joseph Kovac, acting in an undercover
capacity. initiated the controlled purchases of methamphetamine by dialing the same telephone
nunﬂw.r cach time. The first two transactions involved Det. Kovac meeting with Burris’s
codefendant Douglas Davis. Det. Kovac testified that-the third transaction involved a different
mdlwdual As that individual drove away after the transaction, Det. Kovac recorded the license
pldte number on the individual’s pickup truck and determined that it was registered to Burris at
1142 l\umd Avenue, Benton Harbor, Michigan. Det. Kovac then.used the driver’s llcense photo

) umln m that Burris' was the mdmdual that he had met

During the following three transactions, officers saw Davis go to and from the

1142 Agard Avenue address to meet Det. Kovac. When Det. Kovac met Davis for the fifth time

on Octobu 22, 2019, Det. Kovac told Davm lhat he wanted more methamphetamine than the
L

previously agreed-upon quantity. Davns did not have the additional methamphetamine with him,

so he asked Det. Kovac Lo drop him off at a nearby intersection and to circle the block. Officers

—

then observed Davis exit Det. Kovac’s car, walk to 1142 Agard Avenue, and then enter the
residence. A short time later, Davis returned to Det. Kovac’s car with the additional

metlmmphelamine.

i

Ihc final contlolled punchase occuned on Octobel 23 2019. lmmediately after this

!‘,/v Ny

1

t

Y

!

tmnsawon Davis was arrested in the ﬁom yald of Bums s residence. Several officers then

pmuedcd to execute a search warrant. When two ofthe oﬁlcels moved into the backyald they

obsu»ed Bums exiting from: lhe backdom and ﬂeemo One officer observed Burns S left arm

clmchcd lo hlb clnst “stmilar to how you would see a football player carrying a football.”

Bums cuossed a small alley, hopped over a wire fence and crossed Union Street. Two dlffelent
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officers spotted Burris as he crossed. Burris was apprehended shortly thereafter.  He was

carrying a small amount of cash, a cell phone, and a loaded semi-automatic firearm.

- When the officers searched the path that Bums had followed. they found a blad\ |Ldlht_l
bag containing methamphetamine at the exact location where Burris had hoppcd over the fence.

In Burris’s residence. OfTCClb found two addmonal firearms and a dwntdl \(,d|L

The charges against Burris included:the following four Counts: Count.One - conspiracy
to distribute and possess with the intent to distribute 50 grams or more of methamphetaming:
Count Four — distribution of methamphetamine on Octobei 8. 2019: Count Eight - posséssion
with intent to distribute SO grams or more of methamphetamine on October 23..2019:-and Count

Nine — being a felon in -possession of a firearm on-October 23.2019.

The trial began in carly March 70"0 Al [hL comluwm ol thc gaxernment’s gase-in-

chief. the dlStIlCt court, asked defense counsel if he wantled_l_m_do a Rulg 29 at this nmm

v

\Defen% LOLH'!S(.I dechmd the comt S lnvnatlonfto challenﬁe lhe suﬂlucmy of the gov unment s

o — [P ooy

e dmce /—\[TC] three days of trial, the jury found Burris guilty on all of thc above four (ounl\

The district court subsequ‘en'tly sentenced Burris to a total of 180 monlhs of imprisonment,

Burris appeals his convictions on Counts Om FOLH and Eight on the b'l\l\ of m\UHICan[
wldence He does not appeal hlS convnctlon on Count Nlne t0| bemg, a felon in possessnon ot a

firearm.
' : I1. ANALYSIS AR
A. YS'tandar(I of review

This court generally reviews a dlstnct court’s |efusal to grant a motion fora |ud0mu11 ol

s

s

aa,qunttal de novo. United Sla/es v. Howa/d 947 F.3d 9)6 947 (6th Cir. 2020). The court’
d\.lCImH'ICS “whethel “after VICWIHQ the ewdence ln th !wht most Iavomblu 1o thc )u)suulloﬂ
any rational trier of fact could have found the essentlal elcments of thL crime bevond a
neasonable doubt.” ]acks-on W, Vqumm 443 U S. 307, >]9 (I979) (Clﬂphd\l\ in onnmal)

Cncumstantlal e\:ldence alonL 15 suﬂ'CIenl to suslam a convnctlon and \uch cv ldLnLC nud nol

AppX - 000
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remove évcry reasonable hypothesis except that of guilt.” United States v. Lowe, 795 F.3d 519,

522-23 (6th Cir. 2015) (internal quotation marks and citation omitted).

When a déefendant does not move for a judgment of acquittal under Rule 29 of the Fedegal

Rules of Criminal Procedure. however, this court has applied a more stringent standard of
review. In those circumstances, “appellate review is limited to determining whether there was a
o i |

‘manifest miscarriage of justice.”™ United States v. Childs, 539 F.3d 552, 558 (6th Cir. 2008)

(quoting United States v. Price, 134 F.3d 340. 350 (6th Cir. 1998)). ~Such a miscarriage of

justice occurs only if the record is devoid of evidence pointing to guilt.” /d.

Burris  contends that the miscarriége—bf—justice/devoid-of—evidence standard  is
inconsistent with Jackson v. Virginia, 443 U.S. at 316. In Jackson, the Supreme Court observed’
that “an essential of the due process guaranteed by the Fourteenth Amendment” is “that no
pchQH shall be made to suffer the onus of a criminal conviction ex’cept'upon'sufﬂcient proof.”
Il (citing fn re Winship, 397 U.S. 358 (1970)). The Court rejected the “no evidence™ rule of
Thompson v. City of Lowuisville. 362 US. 199 (1960), under which a ‘conviction would be
reversed only when there was no evidence to supﬁort it. /d at 320. That standard, the Court
observed. “is simply inadequate to protect against misapplications of the constitutional standard
of reasonable doubt.”™ /d. The Court therefore held that haﬁeas petitioners are entitled to relief if
they can show that “no rational trier of fact could have found proof of guilt beyond a reasonable
doubt.™ [ at 324, This court has applied the ;‘JCIL’kS'OH standard” to preserved insufﬁcfent—

evidence ehallenges. United States.v. Kennedy, 714 F.3d 951, 95657 (6th Cir. 2013).

* We continue. however, t"o-analyze unpreserved sufficiency-of-the-evidence challenges
under the 'miséarriage~of»ju§ticei/de\'/'oid-df-evidenc'e standard of review. Although we did not .
adopt this standard until 1998. see Price. 134 F.3d at 350 (importing the “devoid of evidence™ .
standard from’ L'/n/'le(/v.S'/u/e.s' v -Cannon, 981 F.2d 785, 790 (5th Cir. 1993)), its roots predate.
Jatckson by séveralv decades, see United States v: Delgado, 672 F.3d 320, .355-56 (Sth'Cir. 2012)°
(en banc) (Dennis, J.. dissenting) (tracing 'the“F.-ifth Circuit’s “devoid of evidence™ standard to .
Molind v, United Starés.- 162 F.2d 198 (Sth-'Cir?.." 1947)). . Becat'Jée the “devoid of evidence™
standard ‘was formulated before Jackson; it is “merely [an] expression[ ] of what the Supreme .

Court. at that time, had held was required by due process to support a conviction: ‘any’ evidence
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to sustain the verdict.” /d. at 356 (Dennis, J.. dissenting) (citing Juckson. 443 U.S. at 312-13).

Jackson. of course. rejected the “no evidence™ rule ds constitutionally -inadequate and

recalibrated what evidence due process requires. The miscarriage-ol-justice/devoid-of-cvidence

standard of review mirrors the *no evidence™ rule and is likely inadequate for the same reasons.

Criminal defendants can, of course. forfeit or waive even: their “most ha‘vsi_c rights.”
Peretz v. United States, 501 U.S. 923, 936 (1991). " But even -under plain-error review. the
Supreme Court has speciﬁcélly noted that ‘appellate courts are not limited to- correcting
miscarriages of justice, deﬂned as actual inhocence. United States v. Olano. 507 U.S. 725. 736
(1993) (*[W]e have never held that a Rule 52(b) remedy'is only warranted in cases of actual
innocence.") (emphasis in original). “Rather, . .. [[]he Court of Appeals should correct a |;lain
[Ol Cl[Cd error affecting substantial rights if thc error sumusly aitul|s| the fairness. m[cwl iy or

public rcpu[atlon of judicial proceedings.™” I(/ (quotlno United States-v. 4//(//7\()/7 207 UL.S. 157,

160 (1936)): see also id:-at 736--37 (“An error may seriously affect the fairness. integrity: or

public reputation of judicial proceedings independent of the defendant’s innocence.”™) (internad

quotation marks omitted).

A conviction based on insufficient evidence, which endangers an-essential™ element of
the Constitution’s due prbcess guaranteé, Jackson, 443 U.S. at 316. cléarl)'f alfects substantial
rig:hts and the fairness, reputatvion, and integrity Eo'f the court system. For this reason. several of
our sislexl circuits .h_ave observed that the plain-error l'éViCW applied to unpreserved sulliciency -
of-the-evidence challenges is matel*iall); the same as de novo review under Jackson. See: United

States v. Goode. 483 F.3d 676, 681 n.1 (10th. Cir..2007) (en banc) (explaining that because "a

conviction in the absence of sufficient evidence of> guilt is plainly an error. clearly prejudice
the defendant, and almost always creates- manilest sinjustice.” review under the plain-error

standard is cssenually the same as if there_had been a [lmcly motion for acquittal™) (citation and

internal quotation marks omitted): see also - Umled States v. Gadson. 763 F.3d 1189. 1217 (9th,

Cir. 2014) (observing that plain-error review of-an unpreserved sufficiency-ol-the-evidence

claim “is only theoretically more stringent.than. the standard for a preserved claim™) ( mlunal

citation and quotation marks omltted) United States v. Wolfe,-245 F.3d 257,261 (3d Cir. 2001)

AppX - 00>
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(applving the Jackson standard of review to an unpreserved sufficiency-of-the-evidence

challenge).

&

Most circuits, however, agree that a more stringent standard of review applies to
unpreserved challenges. See Harry T. Edwards & Linda A. Elliott, FEDERAL STANDARDS OF.

Review § HLD (2018) (collecting cases). But only three circuits join the Sixth Circuit in

consistently applying the miscarriage-of-justice/devoid-of-evidence standard. See United Stutes -

v, Williums. 784 F.3d 798, 802 (D.C. Cir. 2015); Delgado, 672 F.3d at 330-31; United States v.-

,

Turner. 551 F.3d 657, 662 (7th Cir. 2008). Because this standard predates Jackson and rund&*

aloul of Olano’s instructions involving plain-error review, we are concerned that our court may

have chosen the wrong side of this circuit split.

But two obstacles prevent us from reconsidering this difficult question today. First, we

recognize that this.court has consistently applied, the miscarriage-of-justice/devoid-of-evidence

standard of review o unpreserved sufficiency-of-the-evidence challenges for nearly 25 years.

A published decision of this court “remains controlling authority unless an inconsistent decision
ot ————————— o

ol the United States Supreme Court requires modification of the decision or this Court sitting ¢n

e

banc overrules the prior decision.™ Darrah v. City of Oak Park, 255 F.3d 301, 309 (6th Cir..

2001) (quoting Salmi v. Sec'v of Health & Human Servs., 774 F.2d 685, 689 (6th Cir.| 985)).

Second (and most importantly), for the reasons set forth below, we conclude that Burris's -

claim would fail regardless of the standard of review we apply. Sufficient evidence exists to

support Burris's conviction on each of the Counts that he challenges even under the Jackson

standard. We therefore believe that a reconsideration of the proper standard of review to apply

P

to unpreserved sufliciency-of-the-evidence challenges is best left to a future case where the issue

might impact the outcome. )

A

B: The merits of Burris’s challenge -~ " ‘

We now turn to the merits of Burris’s challenge to the sufficiency of the evidence

supporting his convictions on Counts One, Four, and Eight. These counts charge Burris with
various controlled-substance offenses relating to the possession and distribution of

methamphetamine.

X
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1. Count One

Count One charges Burris with a conspiracy to distribute and to possess with the intent to
distribute 50 grams or more of methamphetamine from September 2019 to Qctober 23. 2019, To
sustain a conviction for conspiracy to distribute controlled substances. the sovernment must
prove the following three elements: “(1) an agreement to violate drug laws: (2) I<no\l\f|edge ol and
intent to join the conspiracy; and (3) participation in the conspiracy.” Unired Staies ¥ Gardner,

488 F.3d 700, 710 (6th Cir. 2007).

Bums cites our decision in Um/ed S’/ales v. Gibbs. 182 F.3d 408 (6th Cir. 1999). to argue
that one or more of these elements is lacking. ln: Gibbs, a loosely associated group ol drug
dealers was charged with a conspiracy to control the distribution of cocaine in a local arca by
excluding nonlocal drug dealers. /d. &t 418-19. This court vacated séveral of the défendants’
convictions. Although the court-found that there was sufficient evidence that these defendants

sold drugs in the area during the relevant time period, there was no evidence that they had-agreed

to- participate in the charged conspiracy -to “exelude outsiders.” - X al 423: see alvo i
(“[E]vidence that the defendants knew each other, grew up together. sold crack in the same arca..

or on occasion sold crack together fails to prove membelshlp in the conspiracy [lo C\(|LIdL

outsiders from selling dlLlUS] M.

R

Burris: argués that “mere association™ is’ insufficient to establiéh haf'[icim[ioh in a
conspiracy. See Gibb‘,s;, 182 F3d at 422.° HCIC however, there is much more than slmplc
association between Burris and Davis. * When Dél. Kovac called the' phom numhu I dnan(:

drug sales, Davis delivered the dlugs hvc txmcs and- Bums bloug,ht the dILIL,S one llme Although

Burris sold mcthamphetamme to Det. Kovac on only one.of those: occasions. olf'cux ochnvulf

Davis come and go from Burris’s residence before and after each of the tollowing three drug

transaclions (including the October 22 transaction. when officers observed: Davis exit. Del.

Kovac's car, enter Bums s residence. and return (o DLl Kovac's car a((u Du l\mae requested
more dlugs than the plewously agreed-upon quantlty) And when thc oihce:s C\LCUIL(J a \Lath

wauant 01 Bums S lCSIanCC Burris fled. The ofrcels found fneanm and a dwnal 5eak in lhe

house as well as a bag of methamphetamme in Burris's ﬂmht path. This evidence. in sum. was
"\

sufficient to establish Burris’s involvement in the narcotics conspiracy. Sce United States v

—_— o -

Ad K- 004
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'\//u/I/ne' 430 £.3d 317. 334 (6th Cir. 2005) ("Henderson’s connection to the conspiracy. a

uwual conspiracy to distribute and possess with intent to distribute drugs, can be inferred from

evidence that he was lnvolved in repeat drug transactions with members of the conspiracy.”).

But Burris conlends that “there was not sufficient evidence of an agreement because there

was no proof of communication between Davis and Burris.” We find this argument

unpersuasive because the government need not provide direct evidence of an agreement between
—_— oy

c:pconsbiralors. “[A] conspiracy may be inferred from circumstantial evidence which may
reasonably be ihvlel'pre_‘;ed as particip\ation in a common plan.* United States v. Volkman, 797
[-.3d 377. 390>g6l|‘1_4 C'ir_‘ 2015) (citation andj_nlen:nal_quotation marks‘omitted); see also Uniled
States v, Pelfrey. 8ﬁ2 !-'I“Zd 628. 6342.(6111 Cir. 1987) ("Inferential proof may be controHing where
the offense charged is so inherently secretive in nature as to permit the marshalling of only
circumstantial evidence. This is the nofm in drug conspiracy prosecutions.™). For these reasons,
there was sufficient circumstantial evidence for the jury to find the existence of an illicit

agrecment between Burris and Davis.
.2. Count Four

Count Four charged Burris with the distribution of methamphetamine on October 8, -
2019. Det. Kovac testified that, on October 8, Burris delivered 13.8 grams of methamphetamine
1o Det. Kovac in exchange for $200. As Burris drove away in his pickup truck, Det. Kovac -
recorded the license plate number and determined that the pickup truck was registered to Burris

at 1142 Agard Avenue.

[

Burris contends tlmt Kovac tesumony was not credible” because the tlansactlon took

place at dusI\. lhat Kovac s testimony was not conobOIated and that the testimony involved a

cross-racial identification. ]hﬁe arguments are unpersuasive. When considering a challenge to
the sufficiency of the evidence,r “[w]e may not weigh the evidence presented, consider the
credibility of witnesses, or substitute our judgment for that of the jury.”  United States v.
Oshorne. 886 FF.3d 604, 608 (6th Cir. 2018) (citations and internal quotation marks omitted).

Because the record contains direct evidence of Burris’s guilt, his argument fails.
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3. Count Eight

This leaves Count Eight, which charged Burris with possession with the intent to

distribute methamphetamine on October 23, 2019, At trial, two officers testified to witnessing

~ Burris flee from his residence when they executed the search warrant. One officer testilied that

Burris appeared to be clutching something as he ran. After Burris was apprehended. the olTicers
searched the area and found a black leather bag.containing methamphetamine at the exact spot

where Burris had hopped over the wire fence. ... S VU .

Burris contends that this evidence was insufficient bécause the officers did not’ &ec him
carry the bag, that there was no body- -caimera evndence and that nuthu his hnuupnnls nor his’

DNA were found on the leather bao

But these arguments fall short because, even under the ./;(:,(L.'k.w)/*i standard. l‘hcrc was
sqfﬂciem evidence for the Jury to reasonably conclude that Burris had possessed  the.
methamphetamine and discarded it in the course of fleeing his residence to evade the police. See
United Siates v. Dye. 538 F. App'x 654, 664—65 (6th Cir. 2013) ("Evidence of Might that has
probative value is admissible as evidence of g.uilt, and the jury may decide how much weight to
give it.") (citing United States v. Dillon, 870 F.2d 1125, 1126 (6th Cir. 1989Y)): see also Lowe.
795 F.3d at 522-23 (“Circumstantial evidence alone is sufficient to sustain a conviction and such
evidence need not remove every reasonable hypothesis except that of guilt.™) (citation and

internal quotation marks omitted).
tIl. CONCLUSION

For all of the reasons set forth above, we A/'FFIRM‘thejudgmcht;ol‘lhe"dislriét court.

L N SOt
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On Appeal from the United States District Court
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AFFIRMED.
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