
V
IN THE SUPREME COURT OF THE STATE OF KANSAS

ORDER

The petitions for review filed in the following cases are denied. Any responses 

and replies are noted.

No. 118,769, State of Kansas v. Jeanette Carol Gilmore 

No. 120,702, State of Kansas v. Ryan Christopher Mitchell 
No. 120,719, State of Kansas v. Brian A. White 

No. 120,770, State of Kansas v. Colin R. Schmidt 
No. 120,959, State of Kansas v. Adalberto Mata-Deras 

No. 121,006, Brian D. Jones v. State of Kansas 

No. 121,031, Kevin L. Frost v. State of Kansas 

No. 121,231, State of Kansas v. David Ray Stuckey, Jr.
No. 121,597, State of Kansas v. MikeM. Moreno 

No. 121,672, State of Kansas v. Lyle Eugene Gulick 

No. 121,946, State of Kansas v. Michael S. Bull
\

No. 122,001, Steven Kent Bloom v. Kansas Prisoner Review Board, et al. 
No. 122,125, Michael Rindt v. Dan Schnurr 

No. 122,150, Albert R. Mobley v. Roger Werholtz 

No. 122,180, Cledith Bohanon v. Patti Keen

Dated this 12th day of March 2021.

for the Court

Marla Luckert, 
Chief Justice

(APPENDIX C)
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No. 121,031

IN THE COURT OF APPEALS OF THE STATE OF KANSAS

KEVIN L. FROST, 
Appellant,

v.

State of Kansas, 
Appellee.

MEMORANDUM OPINION

Appeal from Sedgwick District Court; James R. FLEETWOOD Judge. Opinion filed May 8, 2020.
Affirmed.

Wendie C. Miller, of Kenneth B. Miller, Atty at Law, LLC, of Wichita, for appellant.

Matt J. Maloney, assistant district attorney, Marc Bennett, district attorney, and Derek Schmidt, 

attorney general, for appellee.

Before GREEN, P.J., POWELL and SCHROEDER, JJ.

PER CURIAM: Kevin L. Frost appeals the summary denial of his second motion for 

habeas corpus relief under K.S.A. 2019 Supp. 60-1507 as untimely and successive. On 

appeal, Frost tries to avoid the procedural hurdles to his habeas motion by also claiming 

his sentence is illegal. Finding no error in the district court's denial of Frost's second 

K.S.A. 60-1507 motion as untimely and successive, we affirm.
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Facts

In 2011, Frost pled guilty to aggravated indecent liberties with a child. At 
sentencing, the district court denied Frost's motion for a durational departure and imposed 

imprisonment for life with a mandatory minimum term of 25 years (hard 25) under 

K.S.A. 2010 Supp. 21-4643(a)(1)(C).

Frost directly appealed, arguing his hard 25 life sentence constituted cruel and 

unusual punishment under the United States Constitution. A panel of this court affirmed 

his sentence in 2012, and the mandate was issued in October 2013. See State v. Frost, 48 

Kan. App. 2d 332, 288 P.3d 151 (2012).

In 2013, Frost filed a pro se motion to correct an illegal sentence. He argued the 

district court imposed an illegal sentence because it "[failed] to review mitigating 

circumstances" as required by K.S.A. 2010 Supp. 21-4643(d) when it denied his motion 

for a durational departure. (Emphasis added.) The district court summarily denied his 

motion to correct an illegal sentence, finding the motion failed to state a claim or seek 

relief the court could grant.

In 2014, Frost filed his first request for habeas relief under K.S.A. 60-1507. The 

motion is not in the record for this appeal, but it appears the district court denied the 

motion and on appeal another panel of this court affirmed the district court's summary 

denial of the motion in Frost v. State, No. 114,228, 2016 WL 4069565, at * 1 (Kan. App. 
2016) (unpublished opinion). From the panel's opinion, we observe Frost alleged 

"ineffective assistance of both trial and appellate counsel and that the district court 
misinterpreted the sentencing guidelines." 2016 WL 4069565, at *1.

In October 2018, Frost filed his second habeas motion through counsel and argued 

four claims of error related to his sentence: (1) The district court did not comply with
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K.S.A. 2010 Supp. 21-4643(d) when it denied his departure motion; (2) the district judge 

who sentenced him was not the same judge who accepted his plea and, as a result, the 

sentencing court was not aware of the factual basis presented in support of his guilty plea; 
(3) the district court relied on an incorrect statute when considering his motion for 

departure; and (4) the district court failed to follow the proper procedure when denying 

his departure motion. Attached to his motion was a supporting legal memorandum 

arguing failure to reach the merits of his claims would result in a manifest injustice.

The district court summarily denied Frost's claims for relief, finding his habeas 

motion (1) was untimely with no showing of manifest injustice; (2) was a second or 

successive motion but made no showing of exceptional circumstances; and (3) should 

have been argued in his direct appeal.

Analysis

On appeal, Frost mainly argues the district court should have liberally construed 

his pleading as a motion to correct an illegal sentence, even though he filed his motion 

through counsel. Alternatively, he argues the district court erred in summarily denying 

his habeas motion as untimely and successive.

Although Frost separately briefs each issue he raised in his habeas motion, they all 
relate to essentially one issue: whether the district court complied with K.S.A. 2010 

Supp. 21-4643(d)'s required procedure when it denied his departure motion. To the extent 
he raises other issues in his brief, they are abandoned because he does not support them 

with relevant authority or explain why his arguments are sound despite the lack of 

authority or contrary authority. "Issues not adequately briefed are deemed waived or 

abandoned." State v. Salary, 309 Kan. 479, 481, 437 P.3d 953 (2019).
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Frost has supported his first issue with relevant authority, but his argument fails, 
whether construed as a collateral attack under K.S.A. 2019 Supp. 60-1507(b) or as a 

motion to correct an illegal sentence under K.S.A. 2019 Supp. 22-3504. We begin our 

analysis by addressing whether the district court erred in summarily denying Frost's 

second motion for habeas relief under K.S.A. 2019 Supp. 60-1507.

No error to summarily deny Frost's second habeas motion

Our review on the denial of a habeas motion depends on the means the district 
court used to resolve it. Beauclair v. State, 308 Kan. 284, 293, 419 P.3d 1180 (2018). In 

this case, the district court summarily denied Frost's habeas motion without an 

evidentiary hearing, making our review unlimited. Like the district court, we can 

determine whether the motion, files, and records of the case conclusively show the 

movant is not entitled to relief. Sherwood v. State, 310 Kan. 93, 99, 444 P.3d 966 (2019).

K.S.A. 2019 Supp. 60-1507(b) allows a movant to collaterally attack his or her 

prison sentence. However, a movant's ability to seek habeas relief is limited by several 
procedural hurdles. A movant has only one year from the date the mandate was issued in 

his or her direct appeal to file the motion. K.S.A. 2019 Supp. 60-1507(f)(l)(A). But the 

one-year time limit "may be extended by the court only to prevent a manifest injustice." 

K.S.A 2019 Supp. 60- 1507(f)(2). Effective July 1, 2016, the Legislature amended 

subsection (f)(2) and limited the factors a court may consider when determining whether 

the manifest injustice exception applies to "(1) a movant's reasons for the failure to timely 

file the motion ... or (2) a movant's claim of actual innocence .. .." White v. State, 308 

Kan. 491, 496, 421 P.3d 718 (2018). We apply the amended statute to Frost because it 

was in effect at the time his second habeas motion was filed.

The mandate in Frost's direct appeal was issued in October 2013. His second 

habeas motion was filed in October 2018, well past the one-year time limit. Frost did not
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make any claims of actual innocence in his motion, nor did he explain why his motion 

was untimely. He now argues his habeas motion was untimely because the case providing 

substantive support for his argument—State v. Jolly, 301 Kan. 313, 342 P.3d 935 

(2015)—came out after his one-year deadline to file the motion. Even assuming Jolly 

supports his argument, Frost does not explain why he waited over three and a half years 

after Jolly was decided to file the motion. He fails to show why manifest injustice would 

result from refusing to hear his claims.

Frost has another procedural hurdle to overcome regarding his second habeas 

motion. Generally, in a habeas proceeding, the movant is presumed to have listed all 
grounds for relief in his or her original motion. State v. Trotter, 296 Kan. 898, 904, 295 

P.3d 1039 (2013). K.S.A. 2019 Supp. 60-1507(c) states the district court "shall not be 

required to entertain a second or successive motion for similar relief on behalf of the 

same prisoner." Our Supreme Court has interpreted this statute to mean the district court 
can dismiss a successive motion unless exceptional circumstances justify its 

consideration. See Beauclair, 308 Kan. at 304. "Exceptional circumstances are unusual 
events or intervening changes in the law that prevented the defendant from raising the 

issue in a preceding 60-1507 motion." State v. Mitchell, 284 Kan. 374, 379, 162 P.3d 18 

(2007).

Here, because Frost had previously filed a habeas motion for similar relief, he 

must show exceptional circumstances to prevent the dismissal of this motion. Frost failed 

to argue exceptional circumstances below but now argues exceptional circumstances 

justify the district court's consideration of the issue because he has reframed his argument 
in line with Jolly. But like his first habeas motion, Frost is challenging the district court’s 

application of the sentencing statutes relevant to him. See Frost, 2016 WL 4069565, at 
*1. Generally, a second habeas motion supported by different arguments is still 
successive when it seeks consideration of the same issue. See Thuko v. State, 310 Kan.
74, 84,444 P.3d 927 (2019) (finding second habeas motion successive and no
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exceptional circumstance despite different supporting arguments because both motions 

alleged ineffective assistance of direct appeal counsel). Although Frost now relies on 

Jolly, his motion raises no new issues of fact or law that could not have been addressed 

previously. We find Frost's second habeas motion is successive and fails to show 

exceptional circumstances.

In 2013, the district court summarily denied Frost's pro se motion to correct an 

illegal sentence. In that motion, he argued the district court misapplied K.S.A. 2010 

Supp. 21-4643(d) when it denied his departure motion. Frost fails to mention his prior 

motion to correct an illegal sentence and now generally raises the same issue in this 

appeal.

Issues raised and decided in prior habeas motions or motions to correct an illegal 
sentence are res judicata and cannot be raised in subsequent motions. See State v. Martin, 
294 Kan. 638, 640-41, 279 P.3d 704 (2012). The same doctrine applies to Frost's direct 
appeal: '"[W]here an appeal is taken from the sentence imposed and/or a conviction, the 

judgment of the reviewing court is res judicata as to all issues actually raised, and those 

issues that could have been presented, but were not presented, are deemed waived.'" State 

v. Kingsley, 299 Kan. 896, 901, 326 P.3d 1083 (2014). When Frost filed his direct appeal 
in 2012, he could have argued the district court abused its discretion on an issue of law 

when it denied his departure motion, but he did not. See Jolly, 301 Kan. at 325. Thus, we 

also find Frost's overall argument in this habeas motion is barred by res judicata.

Claim of illegal sentence has been raised before

Frost tries to get around the procedural hurdles to his habeas motion by arguing 

the content of his pleading was really that of a motion to correct an illegal sentence, not a 

habeas motion, and the district court should have construed his pleading as such. He 

claims the district court imposed an illegal sentence when denying his departure motion
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because it balanced the mitigating circumstances against the aggravating ones, contrary to 

our Supreme Court's instruction in Jolly. He cites the general rule that courts are to 

interpret pro se pleadings based on their contents rather than solely on their titles or 

labels. See, e.g., State v. Redding, 310 Kan. 15, 18, 444 P.3d 989 (2019). But Frost's 

motion was drafted, filed, and presented by counsel. And as the State points out, Frost's 

legal memorandum supporting his motion dealt entirely with the manifest injustice 

exception to the one-year time limit for filing a habeas motion. The district court did not 
err in addressing Frost's argument in the limited manner he presented it. And even if we 

were to construe his pleading as a motion to correct an illegal sentence on appeal, Frost is 

not entitled to relief.

Whether a sentence is illegal is a question of law subject to unlimited review. State 

v. Donahue, 309 Kan. 265, 267, 434 P.3d 230 (2019). An "illegal sentence" is statutorily 

defined as a sentence: "Imposed by a court without jurisdiction; that does not conform to 

the applicable statutory provision, either in character or punishment; or that is ambiguous 

with respect to the time and manner in which it is to be served at the time it is 

pronounced." K.S.A. 2019 Supp. 22-3504(c)(l). The applicability of K.S.A. 22-3504 is 

'"very limited'" and a sentence is illegal only if it fits within the definition. State v. Gray, 

303 Kan. 1011, 1014, 368 P.3d 1113 (2016).

K.S.A. 2019 Supp. 22-3504(a) controls the remedy for an illegal sentence, stating: 
"The court may correct an illegal sentence at any time while the defendant is serving such 

sentence." Our Supreme Court has interpreted this statute to mean appellate courts have 

'"statutory authority to consider illegal sentence issues for the first time on appeal.'" State 

v. Sartin, 310 Kan. 367, 375,446 P.3d 1068 (2019). Thus, regardless of whether Frost 
raised an illegal sentence issue below, we have statutory authority to consider the issue 

appeal. But the doctrine of res judicata still applies. "A motion to correct an illegal 

sentence cannot be used as vehicle to 'breathe new life'" into an issue previously 

determined against the movant. Martin, 294 Kan. at 641. Here, Frost has tried to resurrect

on
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an issue he has already raised. Frost's illegal sentence claim is barred by the doctrine of 

res judicata.

Affirmed.
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CLERK OF THE SEDGWICK COUNTY DISTRICT COURT 
CASE NUMBER: 2018-CV-002261-HC

IN THE EIGHTEENTH JUDICIAL .DISTRICT 
DISTRICT COURT, SEDGWICK COUNTS', KANSAS 

CIVII, DEPARTMENTI
I KEVIN L. FROST, )

\
}

Petitioner,
I
) Case No.: I8CV226Ivs.
)

STATE OF KANSAS, )

Respondent, )::

FINAL JOURNAL ENTRY

I bis matter comes before the court upon motion of the petitioner. Upon consideration of 

the Petition and Petitioners Memorandum Concerning K.S.A. 60-1507ffKeffective July, 2003) 

the court Ends that the petitioner has failed to establish any claim for which relief may be

granted pursuant to K.S.A 60-1507. The petition is summarily dismissed ‘without further hearing

or argument.

FINDINGS OF FAC TS

I. The petitioner entered a plea of guilty in ease number 10CR2396 and was adjudged

guilty of aggravated indecent liberties K.S.A. 21 -3504(a)(3)(A) February 22, 2011.

2. The petitioner was sentenced to hard life with parole eligibility after 25 years to be

served in the custody of the Kansas Department of Corrections.

3. A direct, appeal was filed w ith the Kansas Court of Appeals November 9,2012,

4. A mandate affirming the District Court was tiled October 8,2013.
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5. On June 23,2014 the movant tiled a petition in Sedgwick County District Court, 

number 14CV1732 seeking relief pursuant to K.S.A. 60-60-1507 which 

summarily denied by the District Court,

6. On September 14.20.17 a Mandate was issued by the Kansas Court of Appeals 

affirming the District Court in I4CVI732

7. On October 10, 20! 8 the movant fries this present petition again seeking relief 

pursuant to K.S.A. 60-1507 raising issues arising from the original criminal case. 

10CR2396.

case

was

CONCLUSION

The claims argued in this new petition are matters that were or should have been argued 

at the original appeal. It has been more than a year since the mandate was filed and there has 

been no further appeal ti led or pursued in this case. These matters cannot now be argued before 

the district court by means of a second petition filed pursuant to KSA 60-1507 as a substitute for

direct appeal.

The petition is untimely . The movant has one year following the end of his direct appeal.

The mandate affirming the District Court was fi led October 8, 2013 and no further appeal has

been taken. The movant did file his original petition pursuant to KSA 60-1507 appropriately

which was dismissed by the District Court and affirmed by the Kansas Court of Appeals.

However, this action does not extend the deadline for continued filings thereafter. The prior

motion does not function as an intervenor action toll ing the running of time in this ease.

The petition is also successive. There have teen prior opportunities for the court to fully

consider the merits of the movant's present arguments and justice would not be served by

considering the arguments now presented. Nor are there any exceptional circumstances presented
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I
I by the movant in this case supporting the suggestion that manifest injustice would result from a 

summary dismissal,I

The present petition is therefore denied.
\
)M

A. »'

\ X
James R. Fleetwood, Chief Judge. 
18th Judicial District Court

j^PvC

STATE OF KANSAS
. ..............<t\ SEDGWICK COUNTYTV x>\ , , vviuk COUNTY

I f% 5 \ \ 1 ne:sby cenifyfll3t the foregofno is 
anu correct copy of the orimV 9 a fn.'-Q

°n 'i,'e ln this court. Dated: 
^ef^t|e district Court

Deputy Clerk .__,

' % ...



5/19/2021 PGM - BKR0050B PageKansas Department of Corrections 
Inmate Account Statement

15:50:46
. 7-v

: 01^0034-FP
/CST, KEVIN, LInmate.

Average Mandatory 
Savings2 Balance***

Average Cash Average Forced 
Balance* Savings1 Balance*Total Deposits

4463.62369.29628.65948.14October:
4550.27369.29875.94741.74November:
4625.25369.29December: 1005.47862.23
4738.86369.291510.94889.06January:
4830.12425.001690.111566.72February:
4938.33429.291530.01938.92March:

28146.452331.457241.125946.81Total all Months:

4691.08388.581206.85991.14Average for Preceding Months:**

Current Available Balance as of 5/19/2021: 569.291211.42

The average balance is calculated from the account data for the inmate 
location at the time interest is posted to his/her account for cash, 
forced savings, and mandatory savings.

Average balance for preceding months is calculated from only 
months for which interest has been posted.

Mandatory savings cannot be spent on court costs or attorney
fees pursuant to statute and the Kansas Department of Corrections policy.

♦NOTE:

♦♦NOTE:

***NOTE:

VThis is to certify that this statement represents a true summary of 
deposits and average daily balances for the period shown, 
current balance of available funds is as reflecte

The
in the above statement.

06/02/2021Certify Correct:
KANSAS DEPARTMENT OF CORRECTIONS 
714 SW Jackson, Suite 300 
Topeka

.gnature of Authorized Date

Accountant IKS 66603-0000
Position

♦Forced Savings is established per Internal Management Policy and Procedure 04-103. 
♦Mandatory Savings is established per K.S.A. 75-5268 1(g).


