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)

Before: GUY, SILER, and GIBBONS, Circuit Judges.

Charles Elmer Kovary, a pro se Michigan prisoner, appeals the judgment of the district
court denying his 28 U.S.C. § 2254 petition for a writ of habeas corpus. This case has been referred
to a panel of the court that, upon examination, unanimously agrees that oral argument is not
needed. See Fed. R. App. P. 34(a).

Two men broke into Monica Richardson’s apartment and attacked her; one of them also
sexually assaulted her. Although Richardson was blindfolded, she was able to give a general
physical description of the perpetrator and identified Kovary, with whom she was acquainted, as
her attacker by his voice. Moreover, Corey Riggs pleaded guilty to the attack and testified that
Kovary assaulted Richardson. In 2020, a jury found Kovary guilty of two counts of first-degree
criminal sexual conduct (“CSC”), in violation of Michigan Compiled Laws § 750.520b(1)(b), and

first-degree home invasion, in violation of Michigan Compiled Laws § 750.110a(2). He was
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claims were procedu;'ally defaulted and arguing that all of Kovary’s claims lacked merit. Kovary
filed a reply. | . _

A maglstrate Judge agreed that Kovary s clalm regarding DNA evidence was time-barred
and further that he was not entitled to eqmtab]e tollmg The maglstrate Jjudge, concluded that the
state courts’ adjudication of Kovary’s second claim, alleging trial counsel’s ineffective assistance
for failing to object to the admission of the 1995 preliminary-examination transcript, was not
contrary to clearly established federal law and did not warrant habeas relief. Finally, the magistrate
judge determined that Kovary’s first claim was procedurally defaulted and that he could not
estaElish prejudice. The magistrate judge therefore recommended denying the habeas petition and
denying a certificate of appealability (“COA”).

After Kovary filed objections, the district court amended the report and recommendation
to make additional factual findings rel;ting to Kovary’s claim regarding trial counsel’s failure to
call his mother as an alibi witness. The court otherwise adopted the magistrate judge’s report. The
district court denied Kovary’s petit’ior;vbut granfccd a COA on the issue of whether trial counsel was
ineffective for failing to call Kovary’s mother as an alibi witness. The district court denied a COA
as to all othe‘r‘claims.- ‘ , _ _

Kovary appealed. Given that the district court had granted a COA on Kovary’s claim that
trial counsel was ineffective for failing to call Kovary’s mother as an alibi witness and that the
merits of the ineffective-assistance-of-appellate-counsel claim were intertwined with the merits of
that certified claim, we also certified for appeal Kovary’s claim that appellate counsel was
ineffective for failing to raise trial counsel’s ineffective assistance as it related to the alibi witness.
Kovary v. Chapman, No. 20-1614 (6th Cir. Dec. 1, 2020) (Cook, J.). We otherwise denied a COA.

On appeal, Kovary asserts that his mother’s testimony was crucial to provide an alibi
defense that he was at home sleeping at the time the victim was assaulted. He argues that appellate
counsel was ineffective for failing to argue trial counsel’s deficient performance in failing to call
his mother to testify. He also asserts that this court erred by failing to grant a COA on the

remainder of his ineffective-assistance claims and has filed a motion requesting that this court
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claim lacked merit. Following Kovary’s objections, the district court made additional findings of
fact with respect to this claim—and granted a COA on the JATC claim—but did-not discuss the
.maglstrate Judge s procedural default analysis or the related IAAC component. Instead, the
.dlstrlct court adopted the magistrate judge’s report and recommendation with the amended factual
findings.
It therefore appears that the district éourt improvidently granted a COA on the IATC claim
_ because it was not actually raised before the district court. Nevertheless, defects in a COA do not
strip this court of jurisdiction over the appeal. See Keeling v. Warden, 673 F.3d 452, 457 (6th Cir.
2012) (citing Gonzalez v. Thaler, 565 U.S. 134, 143 (2012)). And, although the IATC claim was
not presented as an independent claim, the facts underlying the claim are relevant to the discussion
of appellate counsel’s performance. Accordingly, to the extent necessary, trial counsel’s
performance will be considered.
| To establish ineffective assistance of counsel, a petitioner must establish that counsel’s
p_erformance fell below an objective standard of reasonableness and that counsel’s errors were so
serious as to prejudice him. -Strickland v. Washington, 466 U.S. 668, 687-88 (1984). The right to
effective assistance of counsel extends to a direct appeal. Monzo v. Edwards, 281 F.3d 568, 579
(6th Cir. 2002). “[E]ffective assistance does not require counsel to raise every nonfrivolous
argument on appeal.” Fautenberry v. Mitchell, 515 F.3d 614, 642 (6th Cir. 2008). To show
ineffective assistance when appellate counsel presents one argument instead of another, “the
petitioner must demonstrate that the issue not presented ‘was clearly stronger than issues that
counsel did present.”” Caver v. Straub, 349 F.3d 340, 348 (6th Cir. 2003) (quoting Smith v.
Robbins, 528 U.S. 259, 288 (2000)). “Appellate counsel cannot be found to be ineffective for
‘failure to raise an issue that lacks merit.”” Shaneberger v. Jones, 615 F.3d 448, 452 (6th Cir.
2010) (quoting Greer v. Mitchell, 264 F.3d 663, 676 (6th Cir. 2001)).
Kovary first raised his IAAC claim regarding trial counsel’s failure to call his mother as an
alibi witness in his motion for relief from judgment in state court. The record establishes that

Kovary presented appellate counsel with a statement from his mother regarding Kovary’s
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state court based this conclusion on the facts that the victim unequivocally testified that she
recognized Kovary’s voice during the assault, Riggs testified that Kovary was involved with him
in the assault, and there was ev‘ider_rc_e,that Kovary had previously assaulted another woman in her
own bect in a similar fashioh.' The di'striet court determined, as hoted above, that Kovary’s IATC
claim was procedurally defaulted for his failure to raise it on direct appeal. The district court
further determined that Kovary suffered no ‘prejudice from appellate counsel’s failure to raise trial
counsel’s allegedly ineffective assistance.

The district court did not err by denying Kovary’s IAAC claim. First, the record establishes
that appellate counsel’s performance was not deficient. The record contains evidence of appellate
counsel’s reasons for her decision not to raise trial counsel’s failure to call Galbraith as a witness
on appeal. As noted above, appellate counsel noted that Galbraith’s statement was not a sworn
affidavit and it did not contain enough facts to establish Kovary’s alibi. Moreover, appellate
counsel stated that Galbralth told her that she had tued to fax the same statement to trial counsel
but the fax did not go through The mformatlon avallable to appellate counsel at the time of the
appeal, therefore was that trial counsel was not aware of Galbralth’ S proposed ahb1 testlmony and,
even if the testlmony_ had been mtroduced, it would not have establlshed an alibi defense. On those
facts, appellate counsel could not plausibly argue that trial counsel’s performance was either
deficient or that Kovary was prejudiced. Considering “counsel’s perspective at the time,” Wiggins
- v. Smith, 539 U.S. 510, 523 (2003) (quoting Strickland, 466 U.S. at 689), any claim that trial
counsel was ineffective for failing to call Galbraith as an alibi witness would have lacked merit.
Accordingly, it was not an unreasonable strategy for appellate counsel not to raise the claim on
appeal and to focus instead on other issues.

Further, Kovary was not prejudiced by appellate counsel’s failure to raise the claim.
Kovary argues that an IATC claim based on counsel’s failure to present an alibi defense would
have succeeded on appeal because the evidence establishes that Richardson’s first phone call after
the attack was made at 3:47 a.m. He explains that her attacker bathed her before he left and told

her to wait two minutes before getting out of the bathtub, and she testified that she followed those
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For the foregoing reasons, the judgment of the district court is AFFIRMED. Kovary’s
motion seeking a COA on the issue of DNA testing and motion to supplement his brief are

DENIED.

ENTERED BY ORDER OF THE COURT

Ul A ot

Déborah S. Hunt, Clerk




- UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
CHARLES F1.MER KOVARY, #247122, )
. Petitioner, ) ,
) No. 2:15-cv-85
V- ' )
' ) Honorable Paul L. Maloney
DUNCAN MACLAREN, )
Respondent. )
)

ORDER AMENDING IN PART AND ADOPTING REPORT AND
RECOMMENDATION

Charles Kovary filed a petition for habeas relief under 28 U.S.C. § 2254. The
" magistrate judge issued a repoﬁ recommending this Court deny the petiﬁon. (ECF No. 32))
Kovary filed objections. (ECF No. 33.)

- After being served with a report and recommendation (R&R) 1ssued by a magistrate
judge, a party has fourteen days to ﬁle written objections to the proposed findings and
recomrﬁcndaﬁons. 28 U.S.C. § 636(b)(1); Fed. R. Cuv. P.. 72(b)(2). A district court judge
reviews de ﬁovo the portions of the R&R to which objections have been filed. 28 U.S.C. §
636(b)(1); Fed. R Civ. P. 72(b)(3). Only those objections that are specific are entitled to a
de novo review under the statute. M'ira V. Marsbéﬂ, 806 F.2d 636, 637 (6th Cir. 1986) (per
curiam). |

Kovary advances.three objections.
A. Alibi Witness
The magistrate judge found that this claim was procedurally defaulted. (R&R at 25

PagelD.2114.) The magistrate judge then concluded that Petiioner could not establish

APPordiy @



that, on December 29, 2009, she gave trial counsel the.same facts. on a separate form, but
that trial.counsel - “reJected this information by fax. and by person,” (Id ) . Bascd on this
afﬁdawt, trial counsel.had been, appnsed that Galbraith would, offer.an a.hbl The affidavit is
the only sworn testimony in.the recOrd on this issue.

3.  After speaking with Galbraith, appellaté counsel opted not to raise the issue .on
appeal. In her lettcr to Petitioner, appellate counsel identified a number of problerﬁs with
the undated statement, both mlts form_ and with G—albraiﬂl’s. ‘:tai:ements _.,Aépéllate counsel
did not offer any indication why she felt those concerns céuid not be overcome.

4. The state circuit court, in resolving Petitioner’s 6.500 motion, foﬁnd that Petitioner .
failed to show acfual prejudice from counsel’s fajlufe to call Petiioner’s mother. (ECF N o.
11-16. PagelD.1171.).:The: court found because- of cz\.'.idénccgagair.lst; him, there was no
' rcasonable,;vchané;euOf:.acquitral' “had his mother téé_ﬁﬁicd;_that: he was actually in bed.”. (Id)
The strongest evidence -of Petitioner’s gLult came from his co-defendant, who testified -after
receving a favorable plea in exchange for his'téstimbny. The victim testified that she
recognized Petitioner’s voice. - A defense expeft testified that voice identification, under the |
best of circumstances, is less than ﬁfty percent accurate (ECF No. 11-13 Trial Tran. at 429
PageID 983.) The trial court, over obJecuons, allowed evidence of Petmoner s prior -
conviction because the evidence tended to show a plan or scheme. (ECF N o. 11-6 Hrg.
Trans. at 60- 75PagelD.448-464.) After more than four hours of deliberation, the Jjury sent
a note to the court that it was deadlocked. (ECF No.:11-13 Trial Tra;is-. at 521 'PageID.1075 )

In denying the 6.500 motion, the circuit court noted that the court of appeals found the



. B. Mitochondrial DNA. . -
The magistrate judge concluded. that, Pgﬁﬁqqgr? s ‘argument..about mitochondria}
- DNA cannot cél.l._st.im.t.épﬁvvﬁvidap..ce, b.ééa.use- Petitioner has not p?OYidcd. any smit-.gchondﬁél
DNA test results: 'The magistrate judge also concludéd rllait;Petiﬁoner did notcstabl_ish the
diligence requirement to ,fraise'tliis issue and Petitioner has not' established any basis fofI
equitable toliing of this issue.

. Petitioner objects. . Petitioner argues he was una';zva‘rez‘of.mitochondsjalDNA testing
(as opposed to other DNA testing) at-the time of trial.

- Petiioner’s 6bje’cﬁon 1s overruled. The magistrate judge concisely explained why
P'e_titibngr’s argt@eﬁt,is not persuasive. That Peﬁﬁoner.was,unalwa:c of different types.of ‘
DNA testing at the time :of his. trial does not resolve. the matter in his fayor. ., Asking trial
counsel and appellate;pgunsel-;‘ibout; DNA testing does not demonstrate the sort of diligence
necessary to distinguish between type of DNA~t¢st_s n a habeas. petition- filed years later.
'Fihally, not noted in the Report and Recommendation, the DNA tests were repeatedly raised
and disqussed at the various pretrial hearings. (ECF Nos. 11-4 and 11-5.) At a hearing held

on ]anuary 5, 2010, the partlcs rnake clear that the DNA testmg for the case is similar to a
vpatermty test and 1s not a mitochondrial DNA test. (ECF No. 11-7 at 12 13 PageID 484-85.)
C. Bellman’s Affidavit

The reason the trial coﬁrt did not permit Bellman to tgsﬁfy about certain topics in his
affidavit was- summarnized by the mééish‘ate judge: - Importantly, the prosecutor objected at
trial, Petitioner’s trial counsel argued m favor of allowing Bellman to testify, Aa'nd: the tnal

court sustained the objection. The magstrate judge concluded that Petiioner did not



The Court has reviewed the record. to determine whether to issue a Certificate of

Appealability. Having carefully reviewed the record, the Court finds that reasonéble jurists;

could disagree whether counsel was ineffective for. failing to call Petitioner’s mother as an

alibi witness. She was listed as a witness but was not called. Had she been called to testify,

~ reasonable jurists could debate Whedler her testimony would have resulted in-a different

outcome at trial. For all other issues, the Court concludes reasonable jurors would not

" disagree with the outcome here. The Court. ._,,thersforg_. GRANTS -2 Certificate .. of

Appealability on the issue of the alibi witness.

IT IS SO ORDERED.

Date:_June 11, 2020

/s/ Paul L.. Maloney. ...

Paul L. Maloney

.-, United States District Judge

C n Co,
" "De
u.s. il;tgict C;,‘o‘u'r‘t‘
Western Dls:;ff/ chigan

DaleLj/j




UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION ‘
CHARLES ELMER KOVARY, #247122, )
' Petitioner, )
) No. 2:15-cv-85
-v- ) '
) Honorable Paul L. Maloney
DUNCAN MACLAREN, )
Re.spond‘ent_ )
)
JUDGMENT

The Court has resolved all pending issues. As required by Rule 58 of the Federal
Rules of Civil Procedure, JUDGMENT ENTERS.

THIS MATTER IS TERMINATED.

IT IS SO ORDERED.
Date: June 11,2020 /s/ Paul L. Maloney
: Paul L. Maloney _
United States District Judge
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FILED

UNITED STATES COURT OF APPEALS Dec 01, 2020
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
CHARLES ELMER KOVARY, )
Petitioner-Appellant, ;
v. g ORDER
WILLIS CHAPMAN, g
Respondent-Appellee. g

Before: COOK, Circuit Judge.

Charles Elmer Kovary, a pro se Michigan prisoner, appeals the judgment of the district
court denying his 28 U.S.C. § 2254 petition for a writ of habeas corpus. The district court granted
a certificate of appealability (“COA”) in part on Kovary’s first habeas claim. Kovary has filed an
application for an expanded COA on the remaining part of his first claim. See Fed. R. App. P.
22(b)(1). He also moves to proceed in forma pauperis on appeal. See Fed. R. App. P. 24(a)(5).

Two men broke into Monica Richardson’s apartment and attacked and sexually assaulted
her. Although Richardson was blindfolded, she was able to give a general physical description of
her attacker, and identified him as Kovary, with whom she was acquainted, by his voice.
Moreover, Corey Riggs pled guilty to the attack and testified that Kovary assaulted Richardson.
A jury found Kovary guilty of two counts of first-degree criminal sexual conduct (CSC), in
violation of Michigan Compiled Laws § 750.520b(1)(b), and first-degree home invasion, in
violation of Michigan Compiled Laws § 750.110a(2). He was sentenced as a fourth felony
offender to prison terms of life for the CSC conviction and twenty-five to sixty years for the home-
invasion conviction. The Michigan Court of Appeals found no error and affirmed. People v.

Kovary, No. 297255, 2011 WL 2140364 (Mich. Ct. App. May 31, 2011) (per curiam). The
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Michigan Supreme Court denied leave to appeal. People v. Kovary, 804 N.W.2d 547 (Mich. 2011)
(mem.).

Kovary subsequently filed a motion for relief from judgment, asserting that trial counsel
was ineffective for failing to call his mother as a witness to establish an alibi and faﬂing to impeach
Riggs with the statements of Michael Bellman and that appellate counsel was ineffective for failing
to raise those claims on appeal; the trial court abused its discretion by prohibiting the admission
of certain impeachment evidence against Riggs; and the prosecutor committed misconduct during
closing argument. The trial court denied the motion. The Michigan Court of Appeals and
Michigan Supreme Court both denied leave to appeal.

Kovary thereafter filed his habeas petition, raising two claims: (1) appellate counsel was
ineffective for failing to raise a claim that trial counsel was ineffective for failing to investigate
Kovary’s mother as an alibi witness and failing to impeach Riggs; and (2) trial counsel was
ineffective for failing to object to the admission of the 1995 preliminary examination transcript.
The warden filed a response, asserting that Kovary’s first claim was procedurally defaulted and
that both claims lacked merit.

Kovary subsequently requested and was granted a stay in order to return to state court to
pursue an additional claim regarding counsel’s ineffective assistance for failure to seek DNA
testing. After Kovary unsuccessfully pursued the claim in state court, the district court lifted the
stay and granted Kovary’s motion to amend the petition to add the DNA-testing claim. In an
amended response, the warden argued that Kovary’s third claim regarding DNA testing was an
untimely amendment, was procedurally defaulted, and lacked merit.

A magistrate judge agreed that Kovary’s claim regarding DNA evidence was time-barred
and that he was not entitled to equitable tolling. The magistrate judge concluded that Kovary’s
second claim, alleging trial counsel’s ineffective assistance for failing to object to the admission
of the 1995 preliminary examination transcript, was without merit. Finally, fhe magistrate judge

determined that Kovary’s first claim was procedurally defaulted for his failure to raise it on direct
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appeal and that he could not establish prejudice from counsel’s failure to investigate the alibi. The
magistrate judge therefore recommended denying the habeas petition and denying a COA.

After Kovary filed objections, the district court amended the report and recommendation
to make additional factual findings relating to his‘claim regarding trial counsel’s failure to call his
mother as an alibi witness. The court otherwise adopted the magistrate judge’s report. The district
court denied Kovary’s petition but granted a COA on the issue of whether trial counsel was
ineffective for failing to call Kovary’s mother as an alibi witness. The district court denied a COA
as to all other claims. The district court also granted Kovary permission to appeal in forma
pauperis.

Kovary now requests that this court certify the remaining portion of his first habeas claim
for appeal—that counsel was ineffective for failing to impeach the testimony of Corey Riggs and
that appellate counsel was ineffective for failing to raise trial counsel’s ineffective assistance.
Because Kovary has not requested a COA on his remaining two claims, those claims are considered~
to be abandoned. See Jackson v. United States, 45 F. App’x 382, 385 (6th Cir. 2002) (per curiam);
Elzy v. United States, 205 F.3d 882, 886 (6th Cir. 2000).

To obtain a COA, a petitioner must make “a substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2). He may do so by demonstrating that “reasonable
jurists would find the district court’s assessment of the constitutional claims debatable or wrong.”
Miller-El v. Cockrell, 537 U.S. 322, 338 (2003) (quoting Slack v. McDaniel, 529 U.S. 473, 484
(2000)). “[A] COA does not require a showing that the appeal will succeed,” id. at 337, it is
sufficient for a petitioner to demonstrate that “the issues presented are adequate to deserve
encouragement to proceéd further.” Id. at 327 (citing Slack, 529 U.S. at 484).

At the outset, it is noted that Kovary’s first habeas claim was ﬁresented as follows:
“[a]ppellate counsel was ineffective in failing to raise trial counsel’s ineffectiveness. Specifically,
trial counsel failed to investigate [an] alibi witness, and failed [to] impeach [the] testimony of
Corey Riggs implicating Petitioner.” Although this claim seems to present a straightforward claim

of the ineffective assistance of appellate counsel (“IAAC”), the magistrate judge appears to have
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treated it as an ineffective-assistance-of-trial-counsel (“IATC”) claim. In so doing, the magistrate
judge determined that the IATC claim was procedurally defaulted for Kovary’s failure to raise it
“on direct appeal and that appellate éounsel’s allegedly ineffective assistance did not constitute
cause to excuse the default because the IAAC claim lacked merit. And although the district court
made additional findings of fact with respect to this claim—and granted a COA on the IATC
claim—it did not discuss the magistrate judge’s procedural-default analysis or the related IAAC
component.

But procedural default issues need not be resolved first when “[jJudicial economy might
counsel” in favor of addressing the merits of a claim. Lambrix v. Singletary, 520 U.S. 518, 525
(1997). Although the district court noted that the magistrate judge had recommended that the
ineffective-assistance claims were procedurally defaulted, it effectively addressed the claims on
their merits. And, because both Kovary’s IATC and IAAC claims are more easily resolved on the
merits, this court need not address the district court’s procedural ruling in considering Kovary’s
application for a COA. See Hudson v. Jones, 351 F.3d 212, 215 (6th Cir. 2003). Nevertheless,
given that the district court granted a COA on Kovary’s claim that trial counsel was ineffective for
failing to call Kovary’s mother as an alibi witness and that the merits of the IAAC claim are
intertwined with the merits of that certified claim, Kovary’s claim that appellate counsel was
ineffective for failing to raise trial counsel’s ineffective assistance as it related to the alibi witness
also deserves encouragement to proceed further.

Reasonable jurists would not debate the district court’s denial of the remainder of Kovary’s
first habeas claim, however. There, he asserted that appellate counsel was ineffective for failing
to raise trial counsel’s ineffective assistance for failing to impeach Riggs. In particular, Kovary
asserts that trial counsel should have introduced the statements of Michael Bellman that Riggs
planned to frame Kovary for the crimes because Riggs knew that Kovary had a prior conviction -
for a similar crime.

To establish ineffective assistance of counsel, a petitioner must establish that counsel’s

performance fell below an objective standard of reasonableness and that counsel’s errors were so
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serious as to prejudice him. Strickland v. Washingtbn, 466 U.S. 668, 687-88 (1984). The right to
effective assistance of counsel extends to a direct appeal. Monzo v. Edwards, 281 F.3d 568, 579
(6th Cir. 2002). Appellate counsel need not raise every non-frivolous claim on direct appeal,
however. Id. “Generally, only when ignored issues are clearly stronger than those presénted, will
the presumption of effective assistance of counsel be overcome.” Id. (quoting Gray v. Greer, 800
F.2d 644, 646 (7th Cir. 1986)).

In this case, Kovary cannot establish that appellate counsel was ineffective for failing to
raise trial counsel’s failure to impeach Riggs because the underlying claim lacked merit. At trial,
Riggs testified that he dropped Kovary off at Kovary’s house after the attack on Richardson around
3:15 a.m. Bellman, who had been housed in the county jail with Riggs, testified that Riggs told
him that he dropped Kovary off around 1:00 a.m., although Riggs denied talking to Bellman about
anything relating to the crime. Following the trial, Kovary obtained an affidavit from Bellman,
who stated that Riggs told Bellman that Kovary had previously been convicted of home invasion
and that Riggs planned to use that information to frame Kovary for the attack on Richardson.
Bellman also averred that he informed defense counsel of those facts. Kovary argues that counsel
should have impeached Riggs with the i;lformation that Riggs planned to frame Kovary. Fatal to
Kovary’s argument, however, is that counsel did attempt to impeach Riggs’é testimony with
statements Riggs made to Béllman, but the trial court precluded counsel from doing so.

During Bellman’s testimony at trial, after he testified about when Riggs told him he
dropped Kovary off at his house, Kovary’s counsel attempted to ask Bellman about the plea
bargain that Riggs reached with the State and whether Bellman knew the details of the agreement.
The prosecutor objected, arguing that Bellman was there to rebut Riggs’s testimony about the time
that Riggs dropped Kovary off after the attack and Riggs’s statement that he and Bellman did not
talk about anything related to the case; the prosecutor argued that anything else was outside the
scope of “what we talked about,” stating that Bellman was there “for a prior inconsistent
statement.” The trial court held a bench conference off the record, but appears to have sustained

the objection, stating that Bellman could testify that they talked about the case, but “anything
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beyond that is hearsay.” Although defense counsel never asked Bellman specifically about Riggs’s
alleged assertions that he wanted to “frame” Kovary, the trial court’s broad restriction of defense
counsel’s questioning of Bellman to testimony about Riggs’s timeline strongly implies counsel
never would have gotten to ask such a question.

Even if asking about the plea bargain could have been an entry point for any testimony
about the “framing” allegation, Kovary cannot establish that counsel’s performance was deficient,
given counsel’s effort to use Bellman’s testimony to impeach Riggs. Strickland requires the
“reasonably effective assistance” of counsel. 466 U.S. at 687. “Counsel does not fall below this
standard by failing to prevail when arguing a debatable point to the court.” Hodge v. Haeberlin,
579 F.3d 627, 644 (6th Cir. 2009). Because Kovary’s allegation that trial counsel was ineffective

for failing to further impeach Riggs with Bellman’s testimony was contradicted by the record,
appellate counsel could not have been ineffective for failing to raise the claim on direct appeal.

~ For the foregoing reasons, a COA on Kovary’s claim that appellate counsel was ineffective

for failing to raise a claim on direct appeal that trial counsel was ineffective for failing to further

impeach Riggs with Bellman’s statements is DENIED. A COA is GRANTED on Kovary’s claim

that appellate counsel was ineffective for failing to raise a claim on direct appeal that trial counsel

was ineffective for failing to call Kovary’s mother as an alibi witness. The appeal shall proceed

on this claim, as well as the claim certified by the district court. The clerk’s office is directed to

establish a briefing schedule. Kovary’s motion to proceed in forma pauperis on appeal i1s DENIED

as unnecessary.

ENTERED BY ORDER OF THE COURT

Déboréﬁ S. Hunt, Ciéi’k



UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION
CHARLES ELMER KOVARY,
Petitioner, Case No. 2:15-cv-85
v. | ' _ Honorable Paul L. Maloney
DUNCAN MACLAREN,
Respondent.
/

REPORT AND RECOMMENDATION

This is a habeas corpus action brought by a state prisoner under 28 U.S.C. § 2254.
Petitioner Charles Elmer Kovary is incarcerated with the Michigan Department of Corrections at
the Thumb Correctional Facility (TCF) in Lapeer County, Michigan.’ Following a five-day jury
trial in the Grand Traverse County Circuit Court, Petitioner was convicted of two counts of first-
degree criminal sexual conduct (CSC-I), in violation of Mich. Comp. Laws § 750.520b, and one
count of first-degree home invasion, in violation of Mich. Comp. Laws § 750.110a(2). On March
23, 2010, the court sentenced Petitioner as a fourth habitual offender, under Mich. Comp. Laws
§ 769.12, to respective prison terms of life imprisonment for one count of CSC-I, 40 to 80 years
for the other CSC-I count, and 25 to 60 years for first-degree home invasion.

On June 24, 2015, Petitioner filed his initial habeas corpus petition raising two
grounds for relief, as follows:

L Appellate counsel was ineffective in failing to raise trial counsel’s
ineffectiveness. Specifically, trial counsel failed to investigate [an] alibi

witness, and failed [to] impeach [the] testimony of Corey Riggs implicating
Petitioner.

'?;(:2 ﬂi\ o D
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II. Trial counsel was constitutionally ineffective for failing to object to
admission of . . . the 1995 transcript of an unavailable “other acts” witness
[which] was read into the record[.] [T]he prior testimony was inadmissible
under MRE 804(B)(1) . . . [and] denied [Petitioner] his Sixth Amendment
right of confrontation.

(Pet., ECF No. 1, PagelD.7, 10.) By way of a supplement, Petitioner has raised an additional issue:
III.  [Was] trial counsel ineffective for failing to re-test the State’s inconclusive

nuclear DNA analysis of [the] perpetrator’s two semen stains with
mitochondrial DNA analysis that [would] exclude Petitioner as the source?

(Memo. in Support of Mot. to Amegd, ECF No. 21, PageID.1615.)

Respondent has filed an answer to the initial petition (ECF No. 10) stating that the
grounds should be denied because they are noncognizable, meritless, and/or procedurally
defaulted. Respondent also filed an answer to Petitioner’s supplement (ECF No. 27) stating that
Petitioner’s third ground for habeas relief should be rejected as untimely and meritless. Upon
review and applying the standards of the Antiterrorism and Effective Death Penalty Act of 1996,
Pub. L. 104-132, 110 Stat. 1214 (AEDPA), as set forth fully below, I find that the grounds are
noncognizable,.untimely, procedurally defaulted, and/or meritless. Acéordingly, I recommend
that the petition be denied.

Discussion

L Factual allegations

In Petitioner’s brief on direct appeal, he described the facts underlying his

- convictions by summarizing the trial testimony as follows:

Attrial, complainant Monica Richardson testified that in 2009 she ran the Fireplace
Inn in Karlin, Michigan, and lived in an apartment above the inn. On the night of
September 27, 2009, Ms. Richardson was asleep in her bed when someone wearing
a hoodie entered her bedroom and attacked her, hitting, her, grabbing her by the
hair and forcing her to engage in two acts of sexual penetration. Although Ms.
Richardson did not see the face of the man who attacked her, she saw his outline,
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and she testified that he was thin and about 6’1" tall. A second person kicked her
in the side of the head while she was on the floor. (T 1162-167.)

The first assailant forced her to go outside, and he tried to put her into a dark-
colored vehicle that could have been a jeep, but she got away from him temporarily.
He caught her and returned her to the apartment bathroom, where he washed her
off and apologized, stating this was the second time he “had a mistaken identity.”
(TI1171-175)

Ms. Richardson said that she could not see the assailant because he had put some
material over her head, but she thought she recognized his voice as that of a man
whose wedding reception she had worked on and attended just a few weeks earlier.
She knew that man as “Chaz” and had seen him and heard his voice three or four
‘times prior to the wedding reception. (T II 166, 170, 186-188.)

Ms. Richardson reported that in the course of the attack she suffered a broken nose,
nerve damage to the neck and anal tearing. (T I 184.) These injuries were
confirmed by Dr. Kevin Omilusik. (T II 86-87.)

Corey Riggs, who described himself as a “professional alcoholic” (T II 362),
testified that he had entered into a plea agreement under which criminal sexual
conduct charges against him were dropped, and he pleaded guilty to one count of
first-degree home invasion and agreed to testified against Mr. Kovary at this trial.
At the time of his testimony, Mr. Riggs had been sentenced to 7-20 years for the
home invasion. (T III 333-334.) ,

Mr. Riggs said that on the night of September 28, Defendant Kovary arrived at his
home driving a purple jeep. Defendant was angry at his wife and had been drinking. -
In the time they were together that night, Defendant Kovary drank one glass of
whiskey and a half a case of beer. They stopped at the homes of two friends, Troy
Katz and Michael Christian, and then drove on to the Fireplace Inn where they
entered an upstairs apartment through an unlocked door. (T Il 333-342; T I 215-
216,227, 229.) Although Mr. Riggs testified to leaving the apartment at least three
times during the course of the incident, he also testified that he observed Charles
Kovary hit Ms. Richardson and force her to engage in acts of sexual penetration.
Mr. Riggs kicked Ms. Richardson in the side of the head. (T III 342-349.) Atone
point, Mr. Kovary brought Ms. Richardson outside to the jeep and wanted to take
her with them, but Mr. Riggs objected, and Mr. Kovary took Ms. Richardson back
upstairs. (T III 452.) Mr. Kovary removed some clothing and a towel from Ms.
Richardson’s apartment, and later Mr. Riggs burned the items at Mr. Kovary’s
direction. (T III 453, 455.)

Christopher Barsheff of the Grand Traverse Sheriff’s Department collected
evidence at the scene. On October 1, 2009, he examined the purple jeep, a vehicle
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Defendant was known to drive (see T II 223-224), and documented the tread
patterns on the jeep’s tires. (T II 242, 245-246. 264, 267). A forensic scientist
who testified as an expert in tire track impression analysis testified that the tread
* impressions on the jeep could not be identified as matching tread impression found
at the scene (T II 295, 299), and a different forensic scientist, who testified as an
expert in DNA analysis, said she tested numerous items taken from the apartment,
and the only DNA she found was that of Monica Richardson. (T 11318, 323-324.)

Karen Kovary declined to testify against her husband, Charles Kovary. (T III 390-
391.)

The 1995 preliminary examination testimony of Lynn Moore in the case of People
v Charles Kovary, Grand Traverse District Court No 95-7008-FY, was read into
the record over defense objection. The testimony was not transcribed into this
record, but the July 28, 1995, preliminary examination transcript was marked as an
exhibit and made a part of the record. (T I1273-279.) . . . Lynn Moore testified that
on June 23, 1995, she was living at the Phoenix House, a residential substance abuse
facility for women in Traverse City. She shared her bedroom there with a
roommate. She woke up in the middle of the night to find a man pulling her
nightgown up as he held her down on her bed. The man’s pants were down around
his knees (PET 4-5, 25). He mumbled something like, “God, I got the wrong
house.” Ms, Moore chased the man out of her bedroom, down the stairs and out to
the street (PET 6). She identified Charles Kovary as that man, and she testified that
on the day before the preliminary examination she had picked him out of a police
lineup (PET 7).

Deputy Sheriff Matthew Jerome testified for the defense that when he first
questioned Ms. Richardson after the 2009 assault she said she did not know who
her assailant was, but when he interviewed her a second time in the hospital, she
said she recognized her assailant as Defendant Kovary by his voice. (T III 408-
409.)

Dr. Robert Shomer, a psychologist, testified as a defense expert in visual and
auditory perception that voice identification is accurate less than 50% of the time,
and that stress reduces the accuracy of voice identification. (T IV 427-429, 435-
437)

The jury initially deadlocked, but after further instruction found Mr. Kovary guilty
on all three counts. (T IV 521; T V 532.)

(Pet’r’s Appeal Br., ECF No. 11-17, PagelD.1183-1186.)



Petitioner, with the assistance of counsel, appealed his convictions raising two
issues. Petitidner has merged those two issues into one issue and presented it as habeas ground II
in his petition. | By opinion issued May 31, 2011, the Michigan Court of Appeals rejected
Petitioner’s challenges and affirmed the trial court. |

Petitioner, again with the assistance of counsel, sought leave to appeal the court of
appeals’ ‘deci-sion in the Michigan Supreme Court, raising the same issues he had raised in the court
of appeals. (Pet’r’s Appl. for Leave to Appeal, ECF No. 11-18, PagelD.1268.) By order entered
October 24, 2011, the Michigan Supreme Court denied Petitioner’s application because the court
was “not persuaded that the questions presented should be reviewed.” (Mich. Order, ECF No. 11-
18, PagelD.1264.)

: Petitioner then returned to the trial court. On October 1, 2012, he filed é pro per
motion for relief from judgrpent raising three issues: (1) trial counsel réndered ineffective
assistance by failing to call a witness to establish Petitioner’s alibi and failing to impeach Corey
Riggs; (2) the trial court abused its discretion by failing to permit discovery of Corey Riggs’
counseling records and presentence report and failing to perrﬁit introdu‘ction of 404(b) evidence
against Riggs; and (3) the prosecutor’s closing arguments violated Petitioner’s constitutional right
to a fair trial when she argued facts not in evidence. (Pet’r’s Mot. for Relief from J. I, ECF No.
11-15, PagelD.1099.) Petitioner’s motion issue 1 is also the first ground for relief in his initial
habeas petition.

By order entered July 9, 2013, the trial court denied Petitioner’s motion because he
did not show cause for failing to raise the issues on direct appeal or any resulting prejudice from
the failure to raise them. (Grand Traverse Cty. Cir. Ct. Order, ECF No. 11-16.) Petitioner sought
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leave to appeal the trial court’s order in the Michigan Court of Appeals and the Michigan Supreme
Court. Those courts denied leave by orders entered June 27, 2014, and April 28, 2015,
respectively. (Mich. Ct. App. Order, ECF No. 11-19, PagelD.1363; Mich. Order, ECF No. 11-20,
PagelD.1426.)

After exhausting his state court remedies, Petitioner filed his initial petition in this
Court. Respondent answered the petition and Petitioner filed a reply to the answer. The matter
was ready for decision when, on January 12, 2017, Petitioner sought a stay to pursue a new issue
in the Michigan courts: the mitochondrial DNA evidence issue that is raised as habeas ground III.
(Pet’r’s Mot. to Stay, ECF No. 15.) The Court granted Petitioner’s motion for stay. (Order, ECF
No. 18.) |

Petitioner returned to the trial court and, by way of two motions, raised the
mitochondrial DNA issue. He posited that he failed to raise the issue previously because
mitochondrial DNA test results were “new evidence.” (Pet’r’s Mot. for Relief from J. II, ECF No.
28-5, PagelD.1772, i777 .) Petitioner argued that there was no requirement that he demonstrate
diligence in pursuit of the “new evidence,” only that new evidence existed that did not exist before.
(Id)) Petitioner sought leave to develop his “new evidence” by pursuing a statutory procedure to
conduct mitochondrial DNA tests on a semen-stained towel. (Pet’r’s Pet. Under Mich. Comp.
Laws § 770.16, ECF No. 28-2.) The trial court denied Petitioner leave to conduct new tests on the
towel because neither the towel nor the testing method were new—Petitioner was well-aware of
' -theA towel at trial and mitochondrial DNA testing existed at the time of trial as well. (Grand
Traverse Cty. Cir. Ct. Order, ECF No. 28-6.) That court also denied Petitioner’s successive motion

for relief from judgment for the same reasons: neither the towel nor the testing method were new
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and, thus, Petitioner had not established cause for failing to raise the issue on direct appeal or his
first motion fof relief from judgment. (Grand Traverse Cty. Cir. Ct. Order, ECF No. 28-7.)

Petitioner again sought leave to appeal the trial court’s decisions in the Michigan
Court of Appeals and the Michigan Supreme Court. The court of appeals denied leave by orders
entered July 14, 2017, and December 14, 2017, and (Mich. Ct. App. Order, ECF No. 28-10,
PagelD.1924; Mich. Ct. App. Order, ECF No. 28-8, PageID.1788.) The Michigan Supreme Court
likewise denied leave by orders entered July 27, 2018. (Mich. Order, ECF No. 28-11,
PagelD.1973; Mich. Order, ECF No. 28-9, PagelD.1864.)

Petitioner then returned to this Court and supplemented his petition to include the
recently exhausted habeas ground II1.

JIR AEDPA standard

The AEDPA “prevents federal habeas ‘retrials’” and ensures that state court
convictions are given effect to the extent possible under the law. Bell v. Cone, 535 U.S. 685, 693-
94 (2002). An application for writ of habeas corpus on behalf of a person who is incarcerated
pursuant to a state conviction cannot be granted with respect to any claim that was adjudicated on
the merits in state court unless the adjudication: *(1) resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established federal law as determined by the
Supreme Court of the United States; or (2) resulted in a decision that was based upon an
unreasonable determination of the facts in light of the evidence presented in the state court
proceeding.” 28 U.S.C. § 2254(d). This standard is “intentionally difficult to meet.” Woods v.

Donald, 575 U.S. 312, 316 (2015) (internal quotation omitted).



The AEDPA limits the source of law to cases decided by the United States Supreme
Court. 28 U.S.C. § 2254(d). This Court may consider only the holdings, and not the dicta, of the
Supreme Court. Williams v. Taylor, 529 U.S. 362, 412 (2000); Bailey v. Mitchell, 271 F.3d 652,
655 (6th Cir. 2001). In determining whether federal law is clearly established, the Court may not
consider the decisions of lower federal courts. Williams, 529 U.S. at 381-82; Miller v. Strqub, 299
F.3d 570, 578-79 (6th Cir. 2002). Moreover, “clearly established Federal law” does ﬂot include
decisions of the Supreme Court announced after the last adjudication of the merits in state court.
Greene v. Fisher, 565 U.S. 34, 37-38 (2011). Thus, the inquiry is limited to an examination of the
legal landscape as it would have appeared to the Michigan state courts in light of Supreme Court
precedent at the time of the state-court adjudication on the merits. Miller v. Stovall, 742 F.3d 642,
644 (6th Cir. 2014) (citing Greene, 565 U.S. at 38).

A federal habeas court may issue the writ under thg “contrary to” clause if the state
court applies a rule different from the governing law set forth in the Supreme Court’s cases, or if
it decides a case differently than the Supreme Court has done on a set of materially
indistinguishable facts. Bell, 535 U.S. at 694 (citing Williams, 529 U.S. at 405-06).. “To satisfy
this high bar, a habeas petitioner is required to ‘show that the state court’s ruling on the claim being
presented in federal court was so lacking in justification that there was an error well understood

and comprehended in existing law beyond any possibility for fairminded disagreement.”” Woods,

- 575U.S. at 316 (quoting Harringtonv. Richter, 562 U.S. 86, 103 (2011)). In other words, “[w]here

the precise contours of the right remain unclear, state courts enjoy broad discretion in their
adjudication of a prisoner’s claims.” White v. Woodall, 572 U.S. 415, 424 (2014) (internal

quotations omitted).



The AEDPA requires heightened respect for state factual findings. Herbert v. Billy,
160 F.3d‘1131, 1134 (6th Cir. 1998). A determination of a factual issue made by a state court is
vpvresuméd to be correct, and the petitioner has the burden of rebutting the presumption by clear and
convincing evidence. 28 U.S.C. § 2254(e)(1); Davis v. Lafler, 658 F.3d 525, 531 (6th C1r 2011)
(en banc); Lancaster v. Adams, 324 F.3d 423, 429 (6th Cir. 2003); Bailey, 271 F.3d at 656. Th’is
| presumption of correctness is accorded to findings of state appellate courts, as well as the trial
court. See Sumner v. Mata, 449 U.S. 539, 546 (1981); Smith v. Jago, 888 F.2d 399, 407 n.4 (6th .
Cir. 1989).

1. Discussion
A. Timeliness of the mitochondrial DNA issue

Title 28, Section 2244(d)(1) of the United States Code provides:

(1) A 1-year period of limitation shall apply to an application for a writ of habeas
corpus by a person in custody pursuant to the judgment of a State court. The
limitation period shall run from the latest of

(A)  the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B)  the date on which the impediment to ﬁlihg an application created by
State action in violation of the Constitution or laws of the United States is
removed, if the applicant was prevented from filing by such State action;

(C)  the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly recognized
by the Supreme Court and made retroactively applicable to cases on
collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due diligence.

28 U.S.C. § 2244(d)(1).



In most cases, § 2244(d)(1)(A) provides the operative date from which the one-year
limitations period is measured. Under that provision, the one-year limitations period runs from
“the date on which the judgment became final by the conclusion of diregt review or the expiration

of the time for seeking such review.” 28 U.S.C. § 2244(d)(1)(A). Petitioner appealed the judgment
of conviction to the Michigan Court of Appeals and the Michigan Supreme Court. The Michigan
Supreme Court denied his application on October 24, 2011. Petitioner did not file a petition for
certiorari in the United States Supreme Court. (Pet., ECF No. 1, PagelD.2.) The one-year
limitations period, however, did not begin to run until the ninety-day period in which Petitioner
could have sought review in the United States Supreme Court had expired. See Lawrence v.
Florida, 549 U.S. 327, 332-33 (2007); Bronaugh v. Ohio, 235 F.3d 280, 283 (6th Cir. 2000). The
ninety-day period expired on January 22, 2012. Petitioner had one year from January 22, 2012—
until January 22, 2013—to file his habeas application.

The running of the statute of limitations is tolled when “a properly filed application
for State post-conviction or other collateral review with respect to the pertinent judgment or claim
is pending.” 28 U.S.C. § 2244(d)(2); see also Duncan v. Walker, 533 U.S. 167, 181-82 (2001)
(limiting the tolling provision to only state, and not federal, processes); Artuz v. Bennett, 531 U.S.
4, 8 (2000) (defining “properly filed”). Petitioner filed his first motion for relief from judgment
on October 1,2012. By that date, 252 days had run on Petitioner’s period of limitation. However,
.-from the date Petitioner filed his motion to the date the Michigan Supreme Court denied leave to
appeal on April 28, 2015, the statute of limitation was tolled. After the supreme court denied leave,
the statute began to run again. Petitioner ﬁled his first federal habeas petition on June 24, 2015,

after another 68 days had run on the period of limitation, leaving only 35 days.
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The filing of Petitioner’s federal habeas petition did not toll the running of the |
statute. Duncan, 533 U.S. at 181-82 (2001) (“We hold that an application for federal habeas corpus
review is not an “application for State post-conviction or other collateral review” within the
meaning of 28 U.S.C. § 2244(d)(2). Section 2244(d)(2) therefore did not toll the limitation period
during the pendency of respondentfs first federal habeas petition.”). With regard to the issues he
raised in the petition, the fact that the period of limitation was no longer tolled did not matter.
Petitioner had satisfied the requirements of the statute by timely filing those claims. The one-year
statute of limitations applies to each claim in a habeas application, as opposed to the application

“as a whole. See Bachman v. Bagley, 487 F.3d 979 (6th Cir. 2007); see also Mardesich v. Cate,
668 F.3d 1164, 1170 (9th Cir. 2012). Therefore, the filing of Petitioner’s federal petition did not
stop the running of the statute with respect to claims not raised in the petition and, absent some
other reason to toll the statute, the period of limitation expired as to claims not raised in the petition
on July 29, 2015.

By motion filed January 13, 2017, Petitioner sought a stay of his petition so that he
could return to the trial court and file a motion for relief from judgment based on “new evidence”
in the form of the mitochondrial DNA evidence. (Mot. for Stay and Supporting Memo, ECF Nos.
15, '1 6.) Although the Court granted the motion, the Court did not resolve whether or not the claim
Petitioner intended to raise was timely.

Petitioner returned to this Court and proposed an amendment to his petition to raise
the mitochondrial DNA claim on August 17,2018. Rule 2(c) of the Rules Governing § 2254 Cases
(Habeas Rules) provides: “The petition must: (1) specify all the grounds for relief available to the
petitioner; [and] (2) state the facts supporting each ground . . . .” Habeas Rules 2(c). The habeas -

statute provides that a habeas petition “may be amended or supplemented as provided in the rules
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of procedure applicable to civil actions.” 28 U.S.C. § 2242. Rule 15 of the Federal Rules of Civil

Procedure, in turn, provides: “An amendment to a pleading relates back to the date of the original

~ pleading when . . . the amendment asserts a claim or defense that arose out of the conduct,

transaction, or occurrence set out—or attempted to be set out—in the original pleading . ...” Fed.
R. Civ. P. 15(c)(1). |

The Supreme Court has rejected a broad reading of the relation back rule in habeas
cases. Mayle v. Felix, 545 U.S. 644 (2005). “A claim that ‘asserts a new ground for relief
supported by facts that differ in both time and type from those the original pleading set forth’ will
not so relate back.” Howard v. United States, 533 F.3d 472, 475 (6th Cir. 2008) (quoting Mayle,
545U.S. at 650).

The crux of Petitioner’s new claim is that trial counsel was ineffective for failing
to pursue mitochondrial DNA testing on the towel. Petitioner’s earlier claims include ineffective
assistance of trial counsel claims; however, those claims have nothing to do with testing of the
towel. The earlier claims focus on counsel’s failure to present an alibi witness, failure to
effectively cross-examine Corey Riggs, and failure to object to improper argument by the
prosecutor. The fact that all of the claims are “ineffective assistance” claims is not the sort of
commonality that supports relation back. See Watkins v. Deangelo-Kipp, 854 F.3d 846, 849-51

(6th Cir. 2017), cert. denied 138 S. Ct. 101 (2017). Failure to pursue mitochondrial DNA testing

on the towel is a “distinct ‘episode,’” Id. at 850, from counsel’s other instances of ineffective

“assistance and, therefore, does not arise out of the same conduct, transaction, or occurrence. “To

read the original petition’s language more expansively would contravene the Supreme Court’s

warning against construing ‘conduct, transaction, or occurrence’ so broadly as to render

meaningless AEDPA’s statute of limitations.” Id. at 851.
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Because Petitioner’s amendment did not relate back to the initial petition, the claim
he raised in the amendment was untimely as of the end of July 2015. Although 28 U.S.C.
§ 2244(d)(25 provides that the one-year statute of limitations is tolled while a duly filed petition
for staté collateral review is pending, the tolling provision does not “revive” the limitations period
(i.e., restart the clock); it can only serve to pause a clock that has not yet fully run. Payton v.
Brigano, 256 F.3d 405, 408 (6th Cir. 2001). Once the limitations period is expired, collateral
petitions can no longer serve to avoid a statute of limitations. Id.; McClendon v. Sherman, 329
F.3d 490, 493 (6th Cir. 2003). Even where the post-conviction motion raises a claim of ineffective
assistance of appellate counsel, the filing of the motion for relief from judgment does not revive
the statute of limitations. See Allen v. Yukins, 366 F.3d 396, 401 (6th Cir. 2004) (citing
McClendon, 329 F.3d at 490). Because Petitioner’s one-year period expired in 2015, his collateral
motioﬁ filed in 2017 did not serve to revive the limitations period.

Petitioner’s contention that the mitochondrial DNA evidence is “new evidence”
implicates another possible trigger of the running of the statute. Section 2241(d)(1)(D) provides
that the statute can begin to run on “the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due diligence.” Under that trigger,
the date the period of limitations begins to run is the date when a petitioner knows, or through due
diligence, could have discovered, the important facts for his claims, not when the petitioner
recognizes the legal significance of the facts. See Redmond v. Jackson, 295 F. Supp. 2d 767, 771
(E.D. Mich. 2003) (citing Owens v. Boyd, 235 F.3d 356, 359 (7th Cir. 2000). “The question under
the provision is npt when prisoners first learned of the new evidence; it is when they should have
learned of the new evidence had they exercised reasonable care.” Townsend v. Lafler, 99 F. App’x

606, 608 (6th Cir. 2004).
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Section 2244(d)(1)(D) “does not convey a statutory right to an extended d-elayav’V'hvile'- 3
a petitioner gathers every possible scrap of evidence that might support his claim.” Redmond, 295
F. Supp. 2d at 771 (quoting Sorce v. Artuz, 73 F. Supp. 2d 292, 294-95 (E.D.N.Y. 1999)). “Rather,
it is the actual or putative knowledge of the pertinent facts of a claim that starts the clock running
on the date on which the factual predicate of the claim could have been discovered through due
diligence, and the running of the limitations period does not await the collection of evidence which
supports the facts, including supporting affidavits.” Id. (citing Tate v. Pierson, 177 E. Supp. 2d
792, 800 (N.D. Ill.-2001), and Flanagan v. Johnson, 154 F.3d 196, 198-99 (5th Cir. 1998)).
Furthermore, a habeas petitioner has the burden of proof in establishing that he exercised due
diligence in searching for the factual predicate of the habeas claims. Stokes v. Leonard, 36 Fed.
Appx. 801, 804 (6th Cir. 2002). Unsupported and conclusory arguments are insufficient to warrant
application of § 2244(d)(1)(D). Redmond, 295 F. Supp. 2d at 772; Grayson v. Grayson, 185 F. |
Supp. 2d 747, 750-51 (E.D. Mich. 2002) (holding that a petitioner does not show how the factual
predicate could not have been discovered earlier if he fails to indicate the steps he took to discover
the claims). The key to deciding whether evidence is ‘newly discovered’ or only ‘newly available’
is to ascertain when the defendant found out about the information at issue.” United States v.
Turns, 198 F.3d 584; 587 (6th Cir. 2000).

The “new evidence” here would be the mitochondrial DNA tesf results if, in fact,
such results existed. They do not. The trial court refused Petitioner’s request to conduct the tests
now because such tests were available when Petitioner was tried. (Grand Traverse Cty. Cir. Ct.
Order, ECF No. 28-6.) When raising the issue in the state court, Petitioner acknowledged that he
was aware of the semen stained towel at the time of the trial and Petitioﬂer avers that he toid

counsel to have the towel tested. (Pet’r’s Aff., ECF No. 28-5, PagelD.1779-1780.) Additionally,
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Petitioner claims that he told his appellate counse] about the issue and that he was aware that
appellate counsel failed to include the issue on appeal. (Id.) Even though Petitioner very clearly
knew of this issue at his trial and on direct appeal, he offers no excuse for failing to raise the issue
in his first motion for relief from judgment. In the state court, rather than attempfing to
demonstrate his diligence, Petitioner claimed he was not required to be diligent: “[t}he plain
language of MCR 6.502(G)(2) makes no reference to a reasonable diligence requirement . . . .”
- (Pet’r’s Mot. for Relief from J. II, ECF No. 28-5, PageID1772.)

Petitioner bears the burden of proving that he exercised due diligence to warrant
application of § 2241(d)(1)(D). DiCenzi v. Rose, 452 F.3d 465, 471 (6th Cir. 2006). Petitioner
simply glosses over the diligence requirement in his arguments in this Court. The information
Petitioner has provided, however, reveals that Petitioner was aware of the significance of DNA
testing of the towel and counsel’s failure to pursue such testing, years ago. Aécordingly, that issue
is not “new evidence” that might warrant a later trigger for the running of the statute of limitations.

The one-year limitations period applicable to § 2254 is also subject to equitable
tolling. See Holland v. Florida, 560 U.S. 631, 645 (2010); Akrawi v. Booker, 572 F.3d 252, 260
(6th Cir. 2009); Keenanv. Bagley, 400 F.3d 417, 420 (6th Cir. 2005). A petitioner bears the burden
of showing that he is entitled to equitable tolling. See Keenan, 400 F.3d at 420; Allen, 366 F.3d at
401. The Sixth Circuit repeatedly has cautioned that equitable tolling should be applied
“sparingly’v’ by this Court. See, e.g., Hall v. Warden, Lebanon Corr. Inst., 662 F.3d 745, 749 (6th
Cir. 2011); Robertson v. Simpson, 624 F.3d 781, 784 (6th Cir. 2010); Sherwood v. Prelesnik, 579
F.3d 581, 588 (6th Cir, 2009). A petitioner seeking equitable tolling of the habeas statute of
limitations has the burden of establishing two elements: “(1) that he has been pursuing his rights

diligently, and (2) that some extraordinary circumstance stood in his way.” Holland, 560 U.S. at
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649 (citing Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005)); Lawrence, 549 U.S. at 335; Hall, 662
F.3dat 756; Akrawi, 572 F.3d at 260.

Petitioner has failed to raise equitable tolling or allege any facts or circumstances
that would warrant its application in this case. The fact that Petitioner is untrained in the law, was
proceeding without a lawyer, or may have been unaware of the statute of limitations for a certain
period does not warrant tolling. See Allen, 366 F.3d at 403-04; see also Craig v. White, 227 F.
App’x 480, 482 (6th Cir. 2007); Harvey v. Jones, 179 F. App’x 294, 299-300 (6th Cir. 2006);
Martin v. Hurley, 150 F. App’x 5f3,'516 (6th Cir. 2005); Fisher v. Johnson, 174 ¥.3d 710, 714
(Sth Cir. 1999) (“[I]gnorance of the law, even for an incarcerated pro se petitioner, generally does
not excuse [late] filing.”). Moreover, the same lack of diligence thz;t precludes application of
§ 2244(d)(1)(D), precludes equitable tolling. Accordingly,“Petitioner is not entitled to equitable
tolling of the statute of limitations.

In McQuiggin v. Perkins, 569 U.S. 383, 391-93 (2013), the Supreme Court held
that a habeas petitioner who can show actual innocence under the rigorous standard of Schiup v.
Delo, 513 U.S. 298 (1995), is excused from the procedural bar of the statute of limitations under
the miscarriage-of-justice exception. In order to make a showing éf actual innocence under Schlup,
a Petitioner must present new evidence showing that “‘it is more likely than not that no reasonable
Juror would have convicted [the petitioner].”” McQuiggin, 569 U.S. at 399 (quoting Schlup, 513
U.S. at 329 (addressing actual innocence as an exception to procedural default)). Because actual
innocence provides an exception to the statute of limitations father than a basis for equitable
tolling, a petitioner who can make a showing of actual innocence need not demonstrate reasonablel
diligence in bringing his claim, though a court may consider the timing of the claim in determining

the credibility of the evidence of actual innocence. Id. at 399-400.
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In the instant case, although Petitioner may baldly claim that he is actually innocent,
he proffers no new evidence of his innocence, much less evidence that makes it more likely than
not that no reasonable jury would have convicted him. Schlup, 513 U.S. at 329. Because Petitioner v
has wholly failed to provide evidence of his actual innocence, he is not excused from the statute
of limitations under 28 U.S.C. § 2244(d)(1). His third habeas claim, therefore, is time-barred.

B. Confrontation

In Petitioner’s second habeas issue he claims he was deni?q his right to confront
the witnesses against him when fhe trial courtvpermi.tted, the preliminary examination testimony of
witness Lynn 1\\/[oore, from a 1995 criming_l_ prosecution of Petitioner, into the trial record.
Petitionef att_ached the preliminary examination transcript to his direct appeal brief. (People v.
Kovary, Grand Traverse Cir. Ct. Case No. 95-7006-FY, Prelim. Exam Tr., ECF No. 11-17,
PagelD.1197-1229.) Petitioner’s counsel objected to admission of the evidence under Michigan
Rule of Evidence 404(b) regarding “other bad acts.” The trial court overruled that objection.
Petitioner contends counsel should have objected for two additional reasons: (1) admission of the
preliminary examination. testimony violated Petitioner’s. Confrontation .Clause rights; and
(2.) admission of the transcript excerpts did not comply with the requirements of Michigan Rule of
Evidence 804(b)(1) regarding the hearsay exception for former testimony. .

The Michigan Court of Appeals rejected Petitioner’s Confrontation Clause
challenge:

A defendant has a right under the state and federal constitutions to confront
witnesses against him. People v Whitfield, 425 Mich. 116, 124 n. 1; 388 N.W.2d
206 (1986); People v Ramsey, 385 Mich. 221, 224-225; 187 N.W.2d 887 (1971).
Essentially, the Confrontation Clause bars the admission of testimonial hearsay of
. a witness who did not appear at trial unless the witness was unavailable to testify
and the defendant had a prior opportunity for cross-examination. People v Payne,
285 Mich. App. 181, 197; 774 N.W.2d 714 (2009), citing Crawford v Washington,

541U.S.36,53-54;124 S. Ct. 1354; 158 L. Ed. 2d 177 (2004) and People v Walker,
273 Mich. App. 56, 60-61; 728 N.W.2d 902 (2006). Testimonial statements cover,
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at a minimum, “prior testimony at a preliminary hearing, before a grand jury, or at
a former trial; and to police interrogations. These are the modern practices with
closest kinship to the abuses at which the Confrontation Clause was directed.”
Crawford, 541 U.S. at 68.

The record reflects that Moore was deceased at the time of the trial in the case at
bar. Hence, defendant concedes that Moore was unavailable as a witness. See
MRE 804(a)(4). Defendant also concedes that Moore’s preliminary examination
testimony in defendant’s previous case was testimonial. We note that defendant
cites no applicable authority to support his proposition that the cross-examination
of Moore needed to occur in conjunction with the case at bar. An appellant is
required to cite authority in support of propositions. People v Kelly, 231 Mich.
App. 627, 640-641; 588 N.W.2d 480 (1998). Thus, this issue has not been properly
presented for appellate review. Id. at 640. Nevertheless, the Confrontation Clause
merely requires that defendant have the opportunity to cross-examine the witness
and, here, defendant had the opportunity and did cross-examine Moore during the
preliminary examination in the previous case. Crawford, 541 U.S. at 53-54. Thus,
defendant’s argument that the Confrontation Clause was violated has no merit;
there was no plain error. Carines, 460 Mich. at 763.

(Mich. Ct. App. Op., ECF No. 11-17, PagelD.1172-1173.)

The Confrontation Clause of the Sixth Amendment gives the accused the right “to
be confronted with the witnesses against him.” U.S. Const., Am. VI, Pointer v. Texas, 380 U.S.
400, 403-05 (1965) (applying the guarantee to the states through the Fourteenth Amendment).
“The central concern of the Confrontation Clause is to ensure the reliability of the evidence against
a criminal defendant by subjecting it to rigorous testing in the context of an adverséry proceeding
before the trier of fact.” Maryland v. Craig, 497 U.S. 836, 845 (1990). The Confrontation Clause
'therefore prohibits the admission of an out-of-court testimonial statement at a criminél trial unless
~ the witness is unavailable to testify and the defendant had a prior opportunity for cross-
examination. Crawford v. Washington, 541 U.S. 36, 59 (2004). - |

The Sixth Circuit has noted that there exists “some question whether a preliminary
: hearing necessarily offers an adequate prior opportunity for cross-examination for Confrontation -
Cléuse purposes.” Al-Timimi v. Jackson, 379 F. App’x 435, 437-38 (6th Cir. 2010) (citing, inter

alia, Vasquez v. Jones, 496 F.3d 564, 577 (6th Cir. 2007) (doubting whether “the opportunity to .
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question a witness at a preliminary examination hearing satisfies the pre-Crawford understanding
of the Confrontation Clause’s guarantee of an opportunity for effective cross-examination”)
(internal quotation marks omitted)). But the Supreme Court has never held that a defendant is
denied his rights under the Confrontation Clause when a witness is unavailable at trial and the
court admits fhe witness’s i)reliminary examination testimony. Id. at 438. As aresult, in the context
of a fedefal court sitting on habeas revi‘ew, the Sixth Circuit has concluded that a state court’s -
determination that testimony from the preliminary examination was properly admitted was ﬂot an
unreasonable application of clearly established Supreme Court precédént. Id. at 438-40; see also
Williams v. Bauman, 759 F.3d 630, 636 (6th Cir;‘2014) (citing Al-Timimi with approval and
upholding on habeas review the admission of testimdny from the petitioner’s own preliminary
examination). Thus, Petitioner cannot show that the Michigan appellate court’s determination fhat
the preliminary examination transcript was properly admitted is contrary to, or an unreasonable
application of, clearly established federal law.
| Petitioner also argues that the transcript should not have been admitted because it
did not meet the requirements of Michigan Rule of Evidence-804(b)(1). The Michigan Court of
Appeals disagreed:
In addition, with regard to MRE 804(b)(1), we conclude that defendant had a
similar motive in questioning Moore during the previous case, which was to
establish that defendant was the perpetrator in the previous case, and clearly
exercised his opportunity to develop Moore’s testimomy through cross-
examination. MRE 804(b)(1); People v Farquharson, 274 Mich. App.-268, 278;

731 N.W.2d 797 (2007). Thus, Moore’s hearsay statements were admissible
pursuant to MRE 804(b)(1).

(Mich. Ct. App. Op., ECF No. 11-17, PagelD.1173.)
The extraordinary remedy of habeas corpus lies only for a violation of the
Constitution. 28 U.S.C. § 2254(a). As the Supreme Court explained in Estelle v. McGuire, 502

U.S. 62 (1991), an inquiry whether evidence was properly admitted or improperly excluded under
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state law “is no part of the federal court’s habeas review of a state conviction [for] it is not the
proilince of a federal habeas court to re-examine state-court determinations on state-law
questions.” Id. at 67-68.

Here, the Michigan Court of Appeals concluded the evidence was properly
admitted under Michigan law. The decision of the state courts on a state-law issue is binding on a
federal court. See Wainwright v. Goode, 464 U.S. 78, 84 (1983). The Sixth Circuit recognizes
““that a state court’s interpretation of state law, including one announced on direct appeal of the
challenged conviction, binds a federal court sitting in habeas corpus.’” Stumpfv. Robinson, 722
F.3d 739, 746 n.6 (6th Cir. 2013) (quoting Bradshaw, 546 U.S. at 76); see also Thomas v.
Stephenson, 898 F.3d 693, 700 n.1 (6th Cir. 2018) (same). Thus, this Court is bound by the state
appellate court’s determinations that the evidence was admissible under the state rules.

“In conducting habeas review, a federal court is limited to deciding whether a
conviction violated the Constitution, laws, or treaties of the United States.” Estelle, 502 U.S. at
68. State-court evidentiary rulings cannot rise to the level of due f)roces's violations unless they
offend some principle of justice so rooted in the traditions and conscience of our people as to be
ranked as fundamental. Seymour v. Walker, 224 F.3d 542, 552 (6th Cir. 2000) (quotation omitted);

~accord Coleman v. Mitchell, 268 F.3d 417, 439 (6th Cir. 2001); Bugh v. Mitchell, 329 F.3d 496,
512 (6th Cir. 2003). This approach accords the state courts wide latitude in ruling on evidentiary
matters. Seymour, 224 F.3d at 552 (6th Cir. 2000).

The Court has already copsidered whether admission of the preliminary
examination testimony might run afoul of the Confrontation Clause, and 'itldoes not. Additioﬁally, '
 there is nothing inherent in the admission of hearsay testimony that offends fundamental priﬁciples

of justice. In fact, “[t]he first and most conspicuous failing in [arguing that hearsay testimony
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violates due process] is the absence of a Supreme Court holding granting relief on [that] theory:
that the admission of allegedly unreliable hearsay testimony violates the Due Process Clause. That |
by itself makes it difficult to conclude that the state court of appeals’ decision ‘Was. contrary to, or
involved an unreasonable application of, clearly established Federal law, as determined by the'
Supreme Court of the United States.”” Desai v. Booker, 732 F.3d 628, 630 (6th Cir. 2013) (quoting
28 U.S.C. § 2254(d)). |
Petitioner also tries to bring the admission of the preliminary examination
testimony within the bounds of habeas cognizability by arguing that his counsel’s failure to object
to the hearsay testimony was ineffective assistance and, thus, unconstitutional. In Strickland v.
Washington, 466 U.S. 668 (1984), the Supreme Court established a two-prong test by which to
evaluate claims of ineffective assistance of counsel. To establish a claim of ineffective assistance
of counsel, the petitioner must prove: (1) that counsel’s performance feli below an objective.
standard of reasonableness; and (2) that counsel’s deficient performance prejudiced the defendant
resulting in an unreliable or fundamentally unfair outcome. Id. at 687. A court considering a claim
of ineffective assistance must “indulge a strong presumption that counsel’s conduct falls within
the wide range of l;easonable professional assistance.” Id. at 689. The defendant bears the burden
of overcoming the presumption that the challenged action might be considered sound_trial strategy.
Id. (citing Michel v. Louisiana, 350 U.S. 91, 101 (1955)); see also Nagi v.' United States, 90 F.3d
130, 135 (6th Cir. 1996) (holding that counsel’s strategic decisions were hard to attack). The court
‘must determine whether, in light of the circumstances as they existed at the time of counsei’s
actions, “the identified acts or omissions were outside the wide range of professionally competent

assistance.” Strickland, 466 U.S. at 690. Even if a court determines that counsel’s performance
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was outside that range, the defendant is not entitled to relief if counsel’s error had no effect on the
judgment. Id. at 691.

The state appellate court’s determination that the preliminary examination
testimony was properly admitted under the Michigan Rules of Evidence conclusively resolves that
issue. As aresult, any objection counsel might have raised on that ground would have beeﬁ futile.l
“Omitting meritless arguments is neither professionally unreasonable nor prejudicial.” Coley v.
Bagley, 706 F.3d 741, 752 (6th Cir. 2013). Therefore, it could not be ineffeétive assistance for
counsel to forego raising that objection.

None of Petitionér’s attacks on the admission of the pfeliminary examination
testimony have merit. The court of appeals’ rejection of his claim is neither contrary to, nor an
unreasonable application of, clearly established federal law. Accordingly, he is not entitled to
habeas relief on the claim.

'C. = Additional instances of ineffectiveness

In Petitioner’s first habeas issue, he argues that counsel was ineffective for failing
to investigate an alibi witness and for failing to impeach the testimony of Corey Riggs. Petitioner
raised these issues for the first time in his first motion for relief from judgment. The trial court
refused to consider tﬁe issues because Petitioner had failed to demonstrate “actual prejudice” from
counsel’s failure to pursue these issues and, therefore, under Michigan Court Rule 6.508(D)(3),
Petitioner’s failure to raise them on direct appeal precluded further consideration of them. (Grand
Tra\}erse Cty. Cir. Ct. Order; ECF No. 11-16, PagelD.1170-1171.) Respondent argues that
Petitioner’s failure to raise the issues on direct appeal and the trial court’s consequent refusal to
consider them is a procedural default that precludes review by this Court.

When a state-law default prevents further state consideration of a federal issue, the

federal courts ordinarily are precluded from considering that issue on habeas corpus review. See
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Yist v. Nunnemaker, 501 U.S. 797, 801 (1991); Engle v. Isaac, 456 U.S. 107 (1982). To determine
whether a petitioner procedurally defaulted a federal claim in state court, the Court must consider
whether: (1) the petitioner failed to comply with an applicable state procedural rule; (2) the state
court enforced the rule so as to bar the claim; and (3) the state procedural default is an “independent
and adequate” state ground properly foreclosing federal habeas review of the federal constitutional
claim. See Hicks v. Straub, 377 F.3d 538, 551 (6th Cir. 2004); accord Lancaster, 324 F.3d at 436-
37;_Greer v. Mitchell, 264 F.3d 663, 672 (6th Cir. 2001); Buell v. Mitchell, 274 F.3d 337, 348 (6th
Cir. 2001).

If a petitioner procedurally defaulted his federal claim in state court, the petitionef
must demonstrate either (1) cause for his failure to comply with the state procedural rule and actual
prejAudice‘ ﬂowiﬂg from the violation of federal law alleged in his claim, or (2) that a lack of federal
habgas review of the claim will result in a fundamental miscarriage of justice. See House v. Bell,
547 U.S. 518, 536 (2006); Coleman v. Thompson, 501 U.S. 722, 750 (1991); Murray v. Carrier,
477 U.S. 478, 495 (1986); Hicks, 377 F.3d at 551-52. The miscarriage-of-justice exception only
can be.met in an “extraordinary” case where a prisoner asserts a claim of actual innocence based
upon new reliable evidence. House, 547 U.S. at 536. A habeas petitioner asserting a claim of
actual inﬂocence must establish that, in light of new evidence, it is more likely than not that no
reasonable juror would have found petitioner guilty beyond a reasonable doubt. Id. (citing Schlup,
513 U.S. at 327). The undersigned has already concluded that Petitioner has failed to provide any
new evidence of his innocence and, as set forth below, that conclusion remains unaffected by his
alibi defense or the proposed impeachment of his co-defendant.

A state law procedural rule is adequate and independent when it was “firmly

established and regularly followed” at the time of the asserted procedural default. Rogers v.
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Howes, 144 F.3d 990, 992 (6th Cir. 1998) (citing Ford v. Georgia, 498 U.S. 411, 423-24 (1991)).
“[T]he adequacy of state procedural bars to the assertion of federal questions . . . is not witfxin the
~State’s prerogative finally to decide; rather adequacy is itself a federal question.”” Cone v. Bebll,
556 U.S. 449, 465 (2009) (quoting: Lee v. Kemna, 534 U.S. 362, 375 (2002)) (other internal
quotations omitted). The Sixth Circuit has recognized that Michigan Court Rule 6.508(D)(3) is
“an independent and adequate state ground sufficient for procedural default.” Amos v. Renico, 683
F.3d 720, 733 (6th Cir. 2012).
| To'determine whether Petitioner has been denied relief based on a procedural
default, we look to the last “reasoned judgment rejecting the [federal] claim.” Yist, 501 U.S. at
803. The doctrine is applicable if “the last stéte court to review [the prisoner’s] conviction ‘clearly
and expressly’ relied on [the prisoner’s] procedural default in its decision affirming Petitioner’s
conviction.” Rustv. Zent, 17 F.3d 155, 161 (6th Cir. 1994). Neither the Michigan Supreme Court
nor the Michigan Court of Appeals specifically mention Mich. Ct. R. 6.508(D)(3) in their form
orders denying Petitioner’s applications for leave to appeal.

In Guilmette v. Howes, 624 F.3d 286, 289-90 (6th Cir. 2010), the Sixth Circuit, in
an en banc decision, held that brief form orders by the Michigan appellate courts invoking Mich.
Ct. R. 6.508(D) are unexplained orders Within the meaning of Yist, 501 U.S. at 803. Here, the
Michigan Court of Appeals and the Michigan Supreme Court cited Michigan Court Rule 6.508(D),
but not specifically Michigan Court Rule 6.508(D)(3), when those courts respectively upheld the
lower court’s refusal to consider Petitioner’s additional claims. (Mich. Ct. App. Order, ECF No.
11-19, PagelD.1363; Mich. Order, ECF No. 11-20, PageID.1426.) Such form orders are presumed

to uphold or reject the last reasoned decision below. Guilmette, 624 F.3d at 291-92 (citing Yist,

501 U.S. at 803). As aresult, absent an explained decision from a lower Michigan court applying

24



To fully appreciate the lack of prejudice to Petitioner, it is necessary to explore the
nature of his alibi defense and impeachment arguments. Petitioner’s alibi witness was his mother,
Sandra Galbraith, who claimed:

On .09/29/2009, around 3:1 5;3:30 a.m. after I look at the clock, I got up to get ready
for work while observing my daughter-in-law Karen and my grand-daughter Sierra

in Sierra’s bedroom sleeping. I seen my son Charles Elmer Kovary in his master
bedroom sleeping.

(Afﬁd., ECF No. 1 1-15, PagelD.1148.) Petitioner argues that Galbraith’s statement is exculpatory.
The record does not support his argument. | A

Based on the testimony of Riggs and the victim, the timeline of events for the early
morning hours of September 29, 2009, was nbt firmly established. Riggs testified that he drobped '
Petitioner off at Petitioner’s home around 3:15. (Trial Tr. ITI, ECF No. 11-12, PageID.909.) Riggs
acknowledged that he might' have told someone that he dropped Petitioner off around 1:30 a.m.
instead. (/d., PageID.916.) Michael Bellman, a person who was housed at the Grand Traverse
County Jail when Riggs Wés hdused there, testified that Riggs told Bellman that Riggs dropped
Petitioner off arouﬁd 1:00 a.m.. (Id., PagelD.950-958.) Riggs denied talking to Bellrﬁén about
anything. (I/d., PagelD.922.)

The victim testified that she called her mother’s house after the attack. Petitioner’s
counsel elicited testimony from the victim that she made that call at 3:45 a.m. (Trial Tr. I, ECF
No. 11-11, PageID.745.) That is the extent of the timeline from the testimony of Riggs and the
victim. Petitioner did not testify. The witnesses were not definitive in their statements regarding
timing.

The problem with Petitioner’s proposed alibi testimony is that Riggs could have
dropped Petitioner off at 3:15 a.m. and Petitioner could have been in bed sleeping by 3:30 and the

victim could have made her phone call thereafter. Petitioner’s mother’s testimony simply does not
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contradict the events described by Riggs and the victim. Under those circumstances, Petitioner
suffered no prejudice from trial counsel’s failure to present the “alibi” testimony or from appellate
counsel’s failure to raise trial counsel’s failure. Thus, Petitioner'has failed to demonstrate cause
or prejudice to excuse his procedural default and this Court’s consideration of the issue is barred.
Petitioner’s impeachment argument is no more éompelling. Petitioner provides
affidavit testimony from Michael Bellman stating: (1) Riggs told Bellman that Riggs dropped
Petitioner off around 1:00 a.m.; and (2) Riggs told Bellman that Riggs knew that Petitioner had
beén préviously convicted of home invasion and that Riggs was going to use that information to
frame Petitioner. (Aff., ECF No. 11-15, PageID.1150.) Bellman testified in detail regarding the
first issue. Petitioner faults his counsel for not bringing out the second issue; but, counsel made
the attempt. When counsel attempted to expand the inquiry to explore how Riggs was going to
plea bargain his way to a better outcome by blaming Petitioner, the prosecutor objected. (Trial Tr.
ITI, ECF No. 11-12, PagelD.952.) The prosecutor argued that Riggs had denied the fact of the
conversation and that Petitioner’s counsel could provide extrinsic evidence to demonstrate the fact
of the conversation; but, further inquiry into the content of Riggs’s statements to Bellman would
be hearsay. The trial court held a bench conference off the record. Thereafter, counsel éonﬁned
his inquiry to the facts surrounding the conversation.
Although the record does not show how the trial court ruled on the objection, it is
~apparent from the conduct of counsel that the court sustéined the objection. Under that
circumstance, Petitioner has failed to show that trial counsel’s failure to explore the vissue further
was professionally unreasonable or that appellate cpunsel was professionally unreasonable for

failing to raise trial counsel’s alleged failure.
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Even if trial counsel had acted unreasonably when he failed to pursue the matter
further, Petitioner cannot show prejudice. Prejudice requires the Petitioner to show that the alleged
~error “worked to his actual and substantial disadvantage.” Perkins v. LeCureux, 58 F.3d 214, 219
(6th Cir. 1995) (quoting United States v. Frady, 456 U.S. 152, 170 (1982)). “‘[Tlhe prejudice
component of the cause and prejudice test is not satisfied if there is strong evidence of Petitioﬁer’s
guilt and a lack of evidence to support his claim.’” Perkins, 58 F.3d at 219 (quoting Rust, 17 F'3d,
at 161-62).

Bellman’s eleventh-hour statement regarding Riggs’s confession. to fremrﬁg -
Petitioner is far less convincing than the victim’s statements that she was certain that Petitioner
was the man who raped and beat her. Indeed, Bellman’s statement, reporting that Riggs had
dropped off Kovary at home at 1:00 a.m., is, for all intents and purposes, a confession that Riggs
framed Kovary. The juror heard that “confession.” The jurors obviously rejected the credibﬂity
of Bellman’s report when they found Petitioner guilty. Adding a little more detail to that report—
detail that is also flatly contradicted by the testimony of the victim and Riggs—would not be
sufficient to sway the jury.

The state appellate court concluded that “there was overwhelming evidence of
[Petitioner’s] guilt.” (Mich. Ct. App. Op., ECF No. 11-17, PageID.1173.) The trial court echoed
that conclusion in rejecting Petitioner’s post-appeal motion for relief. (Grand Traverse Cty. Cir.
Ct. Order, ECF No. 11-16, PageID.1171.) Those determinations—well-supported determinations
on this record—foreclose a finding that Petitioner suffered any prejudice as a result of counsel’s
failures to pursue or raise the alibi or impeachment issues. .Therefore, Petitiéner’s procedural

default precludes habeas relief.

29



Certificate of Appealability

Under 28 U.S.C. § 2253(c)(2), the Court must determine whether a certificate of
appealability should be granted. A certificate should issue if Petitioner has demonstrated a
“substantial showing of a denial of a constitutional right.” 28 U.S.C. § 2253(0)(2). The Sixth
Circuit Court of Appeals has disapproved issuance of blanket denials of a certificate of
appealability. Murphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam). Rather, the district
court must “‘engage in a reasoned assessment of each claim” to determine whether a certificate is
warranted. Id. Each issue must be considered under the standards set forth by the Supreme Court
in Slack v. McDaniel, 529 U.S. 473 (2000). Murphy, 263 F.3d at 467. Consequently, I have
examined each of Petitioner’s claims under the Slack standard. Under Slack, 529 U.S. at 484, to
warrant a grant of the certificate, “[t]he petitioner must demonstrate that reasonable jurists would
find the district court’s assessment of the constitutional claims debatable or wrong.” Id “A
petitioner satisfies this standard by demonstrating that . . . jurists could conclude the issues
presented are adequate to deserve encouragement to proceed further.” Miller-El v. Cockrell, 537
U.S. 322, 327 (2003). In applying this standard, fhe Court may not conduct a full merits review,
but must limit its examination to a threshold inquiry into the underlyiﬁg merit of Petitioner’s
claims. Id.

I find that reasonable jurists could not conclude that this Court’s dismissal of
Petitioner’s claims would be debatable or wrong. Therefore, I.recommend that the Court deny
Petitioner a certificate of appealability.

Moreover, although I conclude that Petitioner ha; failed to demonstrate that he is
in custody in violation of the constitution and has failed to make a substantial showing of a denial
of a constitutional right, I would not conclude that any issue Petitioner might raise on appeal would

be frivolous. Coppedge v. United States, 369 U.S. 438, 445 (1962).
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Recommended Disposition

For the foregoing reasons, I recommend that the habeas corpus petition be denied.
I further recommend that a certificate of appealability be denied. Finally, I recommend that the

Court not certify that an appeal would not be taken in good faith.

Dated: December 30, 2019 ) Slrodors Dbt

Maarten Vermaat
United States Magistrate Judge

NOTICE TO PARTIES

Any objections to this Report and Recommendation must be filed and served within 14 days of
service of this notice on you. 28 U.S.C. § 636(b)(1)(C); Fed. R. Civ. P. 72(b). All objections and
responses to objections are governed by W.D. Mich. LCivR 72.3(b). Failure to file timely
objections may constitute a waiver of any further right of appeal. United States v. Walters, 638
F.2d 947 (6th Cir. 1981); see Thomas v. Arn, 474 U.S. 140 (1985).
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On order of the Court, the application for leave to appeal the June 27, 2014 order
of the Court of Appeals is considered, and it is DENIED, because the defendant has
failed to meet the burden of establishing entitlement to relief under MCR 6.508(D).

I, Larry S. Royster, Clerk of the Michigan ‘Supreme Court,‘ certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.
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UNITED STATES OF AMERICA
UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF MICHIGAN

NORTHERN DIVISION

CHARLES KOVARY,

Petitioner, : ‘ Case No. 2:15-cv-85
V.’ : HON. PAUL L. MALONEY
DUNCAN MACLAREN,

Respondent.

/
ORDER TO STAY

Petitioner has filed a “motion to stay prdceedings and hold petition in abeyance.”
(ECF No. 15). Petitioner asserts that he would like to present an iﬁeffective assistance of counsel
claim to the Michigan courts regarding his counsel’s failure to 'seek mitochondrial DNA testing.
Petitioner has asserted cause for his failure to exha}lst and requests a stay of tlﬁs acﬁon to exhaust
this unexhausted claim in the State courts. Under Rhines v. Weber, 544 U.S. 269 (2005),'such 2 stay

should only be granted if (1) there is good cause for Petitioner’s failure to exhaust the unexhausted

claims, (2) the unexhausted claims are not plainly meritless, and (3) there is no indication that

Petitioner has engaged in abusive or dilatory litigation tactics. Jd, at 277-78. The Sixth Circuit in
discussing the differences between Mitochondrial DNA and nuclear DNA, concluded that
Mitochondrial DNA may be more helpful in certain circumstancgs. United States v. Beverley, 369
F.3d 516, 529 (6th Cir. .2004). It appears that Petitioner has set forth a constitutional claim that is
not plainly without merit, has shown good cause for his failure to exhaust this claim, and has not

engaged in abusive or dilatory litigation tactics. Therefore,

) N
A ER NG \\? ~ e’

e \‘.
’ -
e C—



Additiohal material
from this filing is
available in the
Clerk’s Office. }



