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Because the valid firearms provision is
severable from the invalid cell phone provi-
sion, none of the evidence obtained during
the search should be suppressed.

III. Conclusion

For the foregoing reasons, we AFFIRM
the district court’s denial of Cotto’s motion
to suppress.
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Background: Defendant was convicted in
the United States District Court for the
Middle District of Florida, No. 8:18-cr-
00519-RAL-AEP-1, Richard Lazzara, Sen-
ior District Judge, of illegal reentry. De-
fendant appealed.

Holdings: The Court of Appeals, Rosen-
baum, Circuit Judge, held that:

(1) Congress could pass legislation man-
dating longer sentences for noncitizens
convicted of illegal reentry after they
incurred other criminal convictions;

(2) provision criminalizing unlawful reentry
after deportation did not expressly
mandate Sentencing Commission to is-
sue any sentencing guidelines;

(3) Congress approved of national interest
that sentencing enhancements promot-
ed of deterring noncitizens from illegal-
ly reentering United States after quali-
fying criminal conviction;

(4) Sentencing Commission’s stated ratio-
nales for promulgating sentencing en-
hancements for noncitizens qualified as
valid considerations for agency;

(5) on issue of first impression, district
court did not have to consider national
origin in imposing sentencing enhance-
ments;

(6) defendant’s sentence of 37 months’ im-
prisonment for illegal reentry after de-
portation was not substantively unrea-
sonable; and

(7) Sentencing Commission intended for
noncitizen who illegally reentered
United States after previous deporta-
tion or removal to have his post-depor-
tation convictions accounted for both
in his offense conduct and in his crimi-
nal history.

Affirmed.

Martin, Circuit Judge, filed opinion con-
curring in part and dissenting in part.

1. Constitutional Law €=3020

The Fourteenth Amendment promises
equal protection of state law. U.S. Const.
Amend. 14, § 1.

2. Constitutional Law ¢=3024

The Fifth Amendment provides equal
protection of federal law. U.S. Const.
Amend. 5.

3. Constitutional Law ¢=3861

Fifth Amendment’s guarantee of due
process embodies within it concept of
equal justice under the law. U.S. Const.
Amend. 5.
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4. Constitutional Law ¢&=3005, 3861

Although the same type of equal-pro-
tection analysis is employed under both
the Fifth and the Fourteenth Amend-
ments, the extent of the protections under
each Amendment is not always the same.
U.S. Const. Amends. 5, 14, § 1.

5. Aliens, Immigration, and Citizenship
=101

States ¢=18.43

The federal government enjoys the
exclusive authority to control immigration
and to regulate the relationship between
the United States and noncitizen visitors.

6. Aliens, Immigration, and Citizenship
&=397, 726

A narrow standard of review applies
to decisions made by the Congress or the
President in the area of immigration and
naturalization.

7. Constitutional Law &=3072

While state laws that discriminate
against noncitizens are subject to strict
equal protection scrutiny under the Four-
teenth Amendment, federal laws that dis-
criminate against noncitizens must pass
only rational-basis equal protection seruti-
ny under the Fifth Amendment. U.S.
Const. Amends. 5, 14, § 1.

8. Constitutional Law ¢=4026

Where federal agency promulgates
rule in question, rule must survive proce-
dural due process inquiry when it effects
deprivation of life, liberty, or property.
U.S. Const. Amend. 5.

9. Constitutional Law ¢&=4026

Unlike President and Congress, pro-
cedural due process prevents a federal
agency from promulgating a rule regulat-
ing the life, liberty, or property of nonciti-
zens without what can be deemed as le-
gitimate authorization to serve specific
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overriding national interest. U.S. Const.

Amend. 5.

10. Constitutional Law ¢=4435

Procedural due process requires a le-
gitimate basis for presuming an agency’s
rule regulating the life, liberty, or property
of noncitizens actually was intended to
serve overriding national interest. U.S.
Const. Amend. 5.

11. Aliens, Immigration, and Citizenship
&=155

Constitutional Law ¢=4435

The procedural due-process inquiry
relating to a rule regulating the life, liber-
ty, or property of noncitizens may be satis-
fied by Congress or the President express-
ly mandating the rule, in which case a
court generally would conclude that the
agency adopted the rule because of any
interest which might rationally be served;
when neither Congress nor the President
explicitly directs the rule, the agency’s ra-
tionale for it must identify interests on
which that agency properly may rely in
making a decision implicating the constitu-
tional and social values at stake. U.S.
Const. Amend. 5.

12. Constitutional Law ¢=3072, 4435

If agency-promulgated rule regulating
the life, liberty, or property of noncitizens
cannot survive procedural due-process in-
quiry, Court of Appeals need not conduct
substantive equal protection review be-
cause rule must be held unconstitutional,
regardless; but if rule passes procedural
due process muster, Court of Appeals then
engages in rational-basis review to deter-
mine whether rule satisfies equal protec-
tion. U.S. Const. Amend. 5.

13. Constitutional Law ¢=3053

Rational-basis equal-protection review
of government action considers whether
the classification at issue is rationally re-



U.S. v. OSORTO

803

Cite as 995 F.3d 801 (11th Cir. 2021)

lated to a legitimate governmental pur-
pose. U.S. Const. Amend. 5.

14. Constitutional Law &=4702

Longer prison sentence constitutes
deprivation of liberty, and thus, under
Fifth Amendment, it must be accompanied
by due process; as a result, the Constitu-
tion mandates some judicial scrutiny of the
deprivation. U.S. Const. Amend. 5.

15. Courts &=90(2)

Under the prior-precedent rule, a sub-
sequent Court of Appeals panel is bound
by a prior panel’s ruling to reach the same
conclusion.

16. Aliens, Immigration, and Citizenship
1799

Constitutional Law €=4709
Sentencing and Punishment ¢=658

Congress could pass legislation man-
dating longer sentences for noncitizens
convicted of illegal reentry after they in-
curred other criminal convictions, weighing
in favor of conclusion that sentencing en-
hancements for noncitizens who previously
had been deported after prior conviction in
United States and sought to reenter and
those who previously had been deported
and committed other crime in United
States after their first deportation did not
transgress procedural due process rights,
since Congress had plenary authority to
control immigration, including by defining
criminal immigration offenses, and Con-
gress reasonably may have concluded that
prospect of such increased sentences
would deter noncitizens who previously
sustained qualifying criminal convictions
from reentering unlawfully. U.S. Const.
Amend. 5; Immigration and Nationality
Act § 276, 8 U.S.C.A. § 1326(b); U.S.S.G.
§ 2L1.2(b)(2).

17. Aliens, Immigration, and Citizenship
&=101, 769
Congress has plenary authority to
control immigration, including by defining
criminal immigration offenses.

18. Aliens, Immigration, and Citizenship
&T773
Criminalizing unlawful reentry after
deportation represents a valid exercise of
Congressional regulatory authority. Im-
migration and Nationality Act § 276, 8
U.S.C.A. § 1326.

19. Aliens, Immigration, and Citizenship
&=T73, 799

Sentencing and Punishment €40

Just as Congress could, by statute,
define the offense of unlawful reentry after
deportation, it could further specify in-
creased penalties for certain offenders.
Immigration and Nationality Act § 276, 8
U.S.C.A. § 1326; U.S.S.G. §§ 2L1.2(b)(2),
21.1.2(b)(3).

20. Aliens, Immigration, and Citizenship
&799

Constitutional Law ¢=4709

Sentencing and Punishment 658

Provision criminalizing unlawful reen-
try after deportation did not expressly
mandate United States Sentencing Com-
mission to issue any sentencing guidelines,
weighing against conclusion that sentenc-
ing enhancements for noncitizens who pre-
viously had been deported after prior con-
viction in United States and sought to
reenter and those who previously had
been deported and committed other crime
in United States after their first deporta-
tion did not transgress procedural due
process rights; even if Congress ac-
quiesced in sentencing enhancements for
qualifying convictions when it allowed
them to take effect after Sentencing Com-
mission submitted its amended Guidelines
to Congress, Sentencing Commission could
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eliminate enhancements. U.S. Const.
Amend. 5; Immigration and Nationality
Act § 276, 8 U.S.C.A. § 1326(b); U.S.S.G.
§ 2L1.2(b)(2).

21. Administrative Law and Procedure
1282

Once agency promulgates rule re-
quired by statute, agency is not free to
scrap rule in absence of congressional or
executive direction.

22. Aliens, Immigration, and Citizenship
&=155

Constitutional Law ¢=4435

A rule regulating the life, liberty, or
property of noncitizens that is expressly
mandated by the Congress or the Presi-
dent, and therefore is not subject to a
procedural due-process inquiry, is easily
identifiable: an agency issues it in response
to a statute or executive order that, by its
language, “expressly” directs the agency to
promulgate a rule or rules on a given
matter. U.S. Const. Amend. 5.

23. Aliens, Immigration, and Citizenship
=799

Constitutional Law €=4709

Sentencing and Punishment &658

Enactment and amendment of provi-
sion criminalizing unlawful reentry after
deportation showed that Congress ap-
proved of national interest that sentencing
enhancements promoted deterring nonciti-
zens from illegally reentering United
States after qualifying criminal conviction,
weighing in favor of conclusion that sen-
tencing enhancements for noncitizens who
previously had been deported after prior
conviction in United States and sought to
reenter and those who previously had been
deported and committed other crime in
United States after their first deportation
did not transgress procedural due process
rights; longer prison terms for certain non-
citizens convicted of illegal reentry reason-
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ably could be viewed as deterring those
noncitizens with prior convictions from un-
lawfully reentering. U.S. Const. Amend.
5; Immigration and Nationality Act § 276,
8 US.CA § 1326(b); U.S.S.G.
§§ 2L1.2(b)(2), 2L1.2(b)(3).

24. Aliens, Immigration, and Citizenship
=799

Constitutional Law €=4709

Sentencing and Punishment 658

Sentencing Commission’s stated ratio-
nales for promulgating sentencing en-
hancements for noncitizens who previously
had been deported after prior conviction in
United States and sought to reenter and
those who previously had been deported
and committed other crime in United
States after their first deportation quali-
fied as valid considerations for agency,
weighing in favor of conclusion that en-
hancements did not transgress procedural
due process rights; promulgation of Sen-
tencing Guidelines that reasonably could
be expected to have effect of deterring
illegal reentries of those noncitizens who
have committed other crimes was entirely
consistent with Sentencing Commission’s
duties and responsibilities, and rationales
of culpability and risk of recidivism logical-
ly supported Congress’s adopted national
interest in deterring noncitizens with crim-
inal convictions from repeatedly illegally
reentering. U.S. Const. Amend. 5; Immi-
gration and Nationality Act § 276, 8
US.CA. § 1326(b); 28 US.CA.
§  995(a)(14), (15), (20); U.S.S.G.
§§ 21L1.2(b)(2), 2L1.2(b)(3).

25. Aliens, Immigration, and Citizenship
=799
Constitutional Law €&=4709
Sentencing and Punishment &=658
Sentencing Commission appropriately
relied on its expertise and study it under-
took on sentencing for illegal-reentry of-
fenses when it promulgated sentencing en-
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hancements for noncitizens who previously
had been deported after prior conviction in
United States and sought to reenter and
those who previously had been deported
and committed other crime in United
States after their first deportation, weigh-
ing in favor of conclusion that enhance-
ments did not transgress procedural due
process rights, since Commission used sta-
tistical analysis, along with legal analysis
and public comment, to arrive at enhance-
ments. U.S. Const. Amend. 5; Immigra-
tion and Nationality Act § 276, 8 U.S.C.A.
§ 1326(b); 28 U.S.C.A. § 995(a)(14), (15);
U.S.S.G. §8§ 2L.1.2(b)(2), 2L.1.2(b)(3).

26. Aliens, Immigration, and Citizenship
=799

Constitutional Law €=4709

Sentencing and Punishment =658

Sentencing Commission’s stated ratio-
nales that sentencing reflected culpability
and risk of recidivism, as narrowly ad-
dressed to only those noncitizens who pre-
viously had been deported and who had
prior convictions, sufficiently justified de-
privation of liberty recommended in sen-
tencing enhancements for noncitizens who
previously had been deported after prior
conviction in United States and sought to
reenter and those who previously had been
deported and committed other crime in
United States after their first deportation,
weighing in favor of conclusion that en-
hancements did not transgress procedural
due process rights. U.S. Const. Amend. 5;
Immigration and Nationality Act § 276, 8
U.S.C.A. $ 1326(b); U.S.S.G.
§§ 2LL1.2(b)(2), 2L.1.2(b)(3).

27. Aliens, Immigration, and Citizenship
=799
Sentencing and Punishment ¢&94
Increased maximum sentences for ille-
gal reentry for defendants with qualifying
prior convictions indicates a Congressional
judgment that the prior conviction is a

critical part of what makes the reentry
wrongful; that is to say, Congress deter-
mined that illegally being present in the
country after already having been convict-
ed of otherwise violating the law in the
United States makes the crime of illegally
being in the United States a different and
worse crime than it would be in the ab-
sence of the prior conviction, and for that
reason, considering the qualifying prior
convictions in the criminal-history calcula-
tion does not capture the nature of the
reentry crime. Immigration and National-
ity Act § 276, 8 U.S.C.A. § 1326(b);
U.S.S.G. §8§ 21.1.2(b)(2), 2L.1.2(b)(3).

28. Aliens, Immigration, and Citizenship
=799

Constitutional Law &=3133(1)
Sentencing and Punishment &=658

Post-deportation conviction sentencing
enhancements for noncitizens bore rational
relationship to interests on which United
States Sentencing Commission relied of
ensuring sentences that reflected culpabili-
ty and risk of recidivism, and therefore
enhancements did not violate equal protec-
tion, since Commission reasonably could
have determined that sentence of nonciti-
zen who illegally entered United States
more than once and committed crimes
when in United States illegally, whether he
did so before or after he had been ordered
deported or removed for first time, should
reflect that he was more blameworthy than
noncitizen who simply illegally entered
United States more than once but other-
wise was law-abiding while in United
States, and it likewise rationally could have
concluded that noncitizen who illegally en-
tered United States more than once and
also engaged in other criminal activity
while in United States posed greater risk
of unlawfully returning to United States in
future. U.S. Const. Amend. 5; Immigra-
tion and Nationality Act § 276, 8 U.S.C.A.



806

§  1326(b);
2L1.2(b)(3).

USS.G. §§  2L1.2(b)(2),

29. Aliens, Immigration, and Citizenship
=799

Sentencing and Punishment =706

District court did not have to consider
national origin in imposing sentencing en-
hancements for noncitizens who previously
had been deported after prior conviction in
United States and sought to reenter and
those who previously had been deported
and committed other crime in United
States after their first deportation, and
therefore court did not violate directive
from Congress for sentencing to be neutral
as to national origin, since alienage, which
referred to not being citizen of United
States, differed from national origin, which
referred to particular country in which one
was born. Immigration and Nationality
Act § 276, 8 U.S.C.A. § 1326(b); 28
U.S.C.A. § 994(d); U.S.S.G. § 2L1.2.

30. Aliens, Immigration, and Citizenship
=799

Noncitizen defendant’s sentence of 37
months’ imprisonment for illegal reentry
after deportation was not substantively un-
reasonable; although sentence included
post-deportation conviction sentencing en-
hancement, sentence fell at low end of his
Sentencing Guidelines range, court stated
that it considered all statutory sentencing
factors and Sentencing Guidelines, and
court emphasized defendant’s history and
characteristics in imposing his sentence.
Immigration and Nationality Act § 276, 8
U.S.C.A. § 1326(b); U.S.S.G. § 2L1.2.

31. Criminal Law ¢=1156.2

The substantive reasonableness of a
sentence is reviewed for abuse of discre-
tion.
32. Criminal Law &=1141(2)

A defendant challenging a sentence
must shoulder the burden of demonstrat-
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ing that the sentence is unreasonable, con-
sidering the complete record, the statutory
sentencing factors, and the substantial def-
erence given sentencing courts. 18
U.S.C.A. § 3553(a).

33. Criminal Law &=1130(5, 6)

Defendant abandoned arguments that
his sentence was substantively unreason-
able because Sentencing Commission did
not rely on empirical data and merely
sought to implement Congress’s scheme
for maximum punishment; although defen-
dant raised arguments in his reply brief,
he did not raise them in his opening brief.

34. Sentencing and Punishment &=905
Criminal-history Sentencing Guide-
lines did not impermissibly double-count
prior convictions for noncitizens under
Sentencing Guidelines for illegal reentry,
since Sentencing Commission clearly in-
tended that result and because different
policies, deterrence and recidivism, respec-
tively, motivated each provision. Immi-
gration and Nationality Act § 276, 8
U.S.C.A. § 1326(b); U.S.S.G. § 2L1.2(b)(2).

35. Criminal Law ¢=1139

A double-counting objection to the
Sentencing Guidelines is reviewed de novo.

36. Sentencing and Punishment =902

Impermissible double counting occurs
only when one part of Sentencing Guide-
lines is applied to increase defendant’s
punishment on account of kind of harm
that already has been fully accounted for
by application of another part of Guide-
lines; however, double-counting is allow-
able if the Sentencing Commission intend-
ed the result, and each section applied
concerns conceptually separate notions re-
lating to sentencing.

37. Sentencing and Punishment €905

Sentencing Commission intended for
noncitizen who illegally reentered United
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States after previous deportation or re-
moval to have his post-deportation convic-
tions accounted for both in his offense
conduct and in his criminal history, since
Sentencing Commission acknowledged that
result, Sentencing Commission anticipated
applying separate guideline sections cumu-
latively unless Sentencing Guidelines ex-
pressly indicated contrary and Guidelines
did not suggest that Commission did not
intend alleged double-counting result, and
harm of committing other crimes while
illegally in United States was separate
from harm addressed under criminal-histo-
ry category. Immigration and Nationality
Act § 276, 8 U.S.C.A. § 1326(b); U.S.S.G.
§ 2L1.2(b)(3).

38. Sentencing and Punishment €651

A sentence within the Sentencing
Guidelines range is generally anticipated
to be reasonable.

Appeal from the United States District
Court for the Middle District of Florida,
D.C. Docket No. 8:18-cr-00519-RAL-AEP-
1

Peter J. Sholl, U.S. Attorney Service -
Middle District of Florida, U.S. Attorney’s
Office, TAMPA, FL, for Plaintiff-Appellee.

Lynn Palmer Bailey, Federal Public De-
fender, Federal Public Defender’s Office,
Jacksonville, FL, Samuel Landes, Federal
Public Defender’s Office, Tampa, FL,
Rosemary Cakmis, Federal Public Defend-
er’'s Office, Orlando, FL, for Defendant-
Appellant.

Before MARTIN, ROSENBAUM, and
TALLMAN;,* Circuit Judges.

*The Honorable Richard C. Tallman, Circuit
Judge for the United States Court of Appeals

ROSENBAUM, Circuit Judge:

Title 8, United States Code, Section
1326(b) imposes higher maximum penalties
on those who unlawfully reenter the Unit-
ed States if they do so after they were
deported following certain types of convic-
tions. See 8 U.S.C. § 1326(b). We have
suggested two policies that Congress ad-
vanced when it enacted (and amended) this
statute: (1) deterrence of those who have
committed qualifying crimes from illegally
reentering the United States, see United
States v. Adeleke, 968 F.2d 1159, 1160-61
(11th Cir. 1992); and (2) the judgment that
unlawful reentry into the United States
after deportation following a qualifying
conviction is a more serious crime than
basic illegal reentry, United States v. Alfa-
ro-Zayas, 196 F.3d 1338, 1341 n.5 (11th
Cir. 1999) (per curiam). Besides these in-
terests, the Supreme Court has also con-
cluded that § 1326(b) addresses recidivism.
See Almendarez-Torres v. United States,
523 U.S. 224, 230, 118 S.Ct. 1219, 140
L.Ed.2d 350 (1998).

In line with § 1326(b), the United States
Sentencing Commission issued
§ 2L1.2(b)(2) of the United States Sentenc-
ing Guidelines Manual (“U.S.S.G.”). Before
the Sentencing Commission amended that
guideline in 2016, § 2L.1.2(b)(2) imposed an
enhancement of as much as 16 levels to the
offense level for illegal-reentry offenses
when the defendant had previously been
convicted of a single qualifying crime (oth-
er than illegal reentry) before he was de-
ported at an earlier time. We have held
that this guideline, which echoed
§ 1326(b)’s enhanced penalties for illegally
reentering the United States after being
deported following a qualifying conviction,
did not violate noncitizens’ equal-protec-
tion rights. See Adeleke, 968 F.2d at 1161.

for the Ninth Circuit, sitting by designation.
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When we did so, the Guidelines included
no offense enhancement for the very same
illegal-reentry defendant if he committed
the same single other crime after he was
deported for illegal reentry but before his
current illegal-reentry prosecution. So in a
2015 study, the Sentencing Commission
determined that two otherwise similarly
situated illegal-reentry defendants who
had committed the very same other
crime—one before he was deported and
one after—could wind up with very differ-
ent offense levels: the sentencing range of
the one who was convicted before his de-
portation could be as much as 23 times
higher than that of the one convicted after
his deportation but before his current
prosecution for illegal reentry.

To more equitably reflect culpability and
risk of recidivism embodied in § 1326(b), in
2016, the Sentencing Commission amended
§ 2L1.2(b) to decrease the maximum en-
hancement, in illegal reentry cases, for a
pre-deportation conviction to 10 levels
(§ 2L1.2(b)(2)). At the same time, it added
a new enhancement of up to 10 levels for a
post-first-deportation conviction incurred
before the immediate illegal-reentry of-
fense (§ 2L1.2(b)(3)).

Defendant-Appellant Juan Carlos Osorto
was convicted of illegal reentry after the
2016 Guidelines went into effect. Because
he had committed other offenses both be-
fore his original deportation and after it,
but before his current illegal-reentry of-
fense, he received offense-level increases
under both subsections 2L1.2(b)(2) and (3).
He now challenges both subsections as
violations of, among other things, his
equal-protection rights. Osorto (and the
Dissent) argue that these guidelines, which
apply to only illegal-reentry offenses, dis-
criminate against noncitizens by counting
their prior convictions twice—once in the
offense level and a second time in the
Guidelines’ criminal-history calculation.
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Meanwhile, Osorto contends, citizens can-
not illegally reenter the United States, and
generally, no guidelines for other offenses
count prior convictions in both the offense-
level and criminal-history calculations. So
in Osorto’s view, subsections 2L1.2(b)(2)
and (3) unlawfully discriminate against
noncitizens.

We disagree. First, Osorto’s challenge to
§ 2L1.2(b)(2) is foreclosed by our binding
precedent in the form of Adeleke. Second,
Osorto (and the Dissent) consider the
wrong universe of individuals. Subsections
2L1.2(b)(2) and (3) do not apply to all
noncitizens convicted of any crime in the
United States; rather, they apply to only
those noncitizens who both have illegally
reentered the United States and have been
convicted of other crimes. This is impor-
tant because, third, through § 1326(b),
Congress has determined that illegally
reentering the United States after being
deported following conviction on another
crime is a more serious offense than sim-
ply illegally reentering the United States,
and that conduct should be deterred. The
challenged guidelines reflect the national
interests that Congress permissibly has
endorsed through its enactment and
amendment of § 1326(b). Fourth, Congress
has entrusted the Sentencing Commission
with direct responsibility for fostering and
protecting the interests of, among other
things, sentencing policy that promotes de-
terrence and appropriately punishes culpa-
bility and risk of recidivism—the interests
the Sentencing Commission cited in issu-
ing the challenged guidelines. Finally, sub-
sections 2L.1.2(b)(2) and (3) are rationally
related to the Commission’s stated inter-
ests in issuing them. So after careful con-
sideration, and with the benefit of oral
argument, we must uphold the guidelines
at issue and affirm Osorto’s sentence.

I. Background

Osorto pled guilty to a lone count of
illegal reentry following a prior conviction
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for an aggravated felony, in violation of 8
U.S.C. § 1326(a) and (b)(2).

His presentence investigation report
(“PSR”) noted that Osorto had been con-
victed of two prior felonies: one before he
was originally deported from the United
States and one after he reentered, but
before he pled guilty to the charge in this
case. Among other things, and in accor-
dance with U.S.S.G. § 2L1.2(b)(2)(A), the
PSR recommended a ten-level increase to
Osorto’s base offense level of 8 because
Osorto had been convicted of a felony with
a sentence of at least five years before he
was deported. And because of his convie-
tion after he was ordered deported (which
occurred after he illegally reentered the
United States), the PSR recommended an
additional four-level increase, pursuant to
U.S.S.G. § 2L1.2(b)(3)(D). After crediting
Osorto for his acceptance of responsibility,
the PSR determined his total offense level
to be 19. Based on the same two prior
convictions, the PSR also determined that
Osorto had a criminal-history category of
II1. As a net effect of these recommenda-
tions, the PSR calculated a Guidelines sen-
tencing range of 37 to 46 months’ impris-
onment.

Osorto filed a sentencing memorandum
objecting. He asserted that the Guidelines
placed unreasonable weight on his prior
convictions. To address this problem, Osor-
to argued, the district court should vary
downward by 7 levels to account for what
Osorto described as the double-counting of
his prior convictions under both the of-
fense-level and criminal-history calcula-
tions of the Guidelines. Osorto also pre-
served an equal-protection challenge to the
Guidelines, on the ground that they treat
noncitizens differently (and more harshly)
than other offenders. Nevertheless, Osorto
conceded that Adeleke, 968 F.2d 1159,
foreclosed his equal-protection challenge.
Ultimately, Osorto requested a sentence at

the upper end of a proposed sentencing
range of 15 to 21 months’ imprisonment.

At Osorto’s sentencing hearing, the dis-
trict court adopted the PSR’s factual state-
ments and Guidelines calculations, and
Osorto did not object. As a result, the
district court determined Osorto’s total of-
fense level to be 19 and his criminal-histo-
ry category to be III, corresponding to a
Guidelines range of 37 to 46 months’ im-
prisonment. Consistent with his memoran-
dum, Osorto argued for a downward vari-
ance, while the government sought a
Guidelines sentence.

The court imposed a low-end Guidelines
sentence of 37 months’ imprisonment and
three years’ supervised release. In re-
sponse, Osorto renewed his objections that
the sentence was substantively unreason-
able and violated Osorto’s right to equal
protection. The court overruled Osorto’s
objections, and Osorto filed a timely notice
of appeal.

II. The Equal-Protection Challenges
A. Subsections 2L.1.2(b)(2) and (3)

Osorto asserts equal-protection chal-
lenges to U.S.S.G. § 2L1.2(b)’s enhance-
ments, for prior convictions, to the base
offense level for illegal reentry. As rele-
vant here, § 2L1.2(b) imposes separate
enhancements for convictions a defendant
incurred both before he was ordered de-
ported or removed for the first time
(U.S.S.G. § 2L1.2(b)(2)) and after he was
ordered deported or removed for the first
time (U.S.S.G. § 2L1.2(b)(3)). Depending
on the nature of the prior conviction and
the length of the sentence for that convic-
tion, subsections 2L1.2(b)(2) and (3) in-
struct the court to enhance the base of-
fense level by between 2 and 10 levels.
Osorto’s particular pre-deportation felony
conviction required a 10-level enhancement
under this framework, see U.S.S.G.
§ 2L1.2(b)(2)(A), while his post-deportation
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felony conviction called for an additional 4-
level enhancement, see U.S.S.G.
§ 2L1.2(b)(3)(D).

Though § 2L1.2(b) instructs that these
enhancements for prior convictions be add-
ed to increase the offense level, the Guide-
lines consider the same prior convictions
again and separately for purposes of the
criminal-history-category  determination.
Osorto argues that subsections 2L.1.2(b)(2)
and (3) violate his right to equal protection
because non-U.S. citizens convicted of ille-
gal reentry after order of deportation or
removal have their prior convictions count-
ed against them twice (once in calculating
the offense level and once in determining
the criminal-history category), but U.S. cit-
izens, who cannot be convicted of commit-
ting illegal reentry after deportation, gen-
erally have their prior convictions held
against them only once '—in the criminal-
history determination.

B. The framework for evaluating
equal-protection challenges to
federal rules that are not enacted
by Congress or the President re-
quires us to conduct both a due-
process inquiry and an equal-pro-
tection analysis.

We review de novo Osorto’s constitution-
al challenges to subsections 2L.1.2(b)(2)
and (3) of the Sentencing Guidelines. See
United States v. Pressley, 345 F.3d 1205,
1209 (11th Cir. 2003).

1. Osorto acknowledges that “[a] few other
guidelines in Chapter Two [of the Sentenc-
ing Guidelines Manual] enhance the offense
level for prior convictions.” Osorto’s Initial
Br. at 10 n.4 (citing U.S.S.G. § 2K2.1 (the
guideline applicable to felons in possession
of firearms)). But he distinguishes these
guidelines from subsections 2L1.2(b)(2) and
(3) for two reasons. First, he notes that the
only thing that makes a convicted felon’s
possession of a firearm illegal is his prior
criminal history, id., whereas illegal reentry
after deportation is unlawful whether the
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[1-3] By its terms, the Fourteenth
Amendment promises equal protection of
state law. U.S. Const. amend. XIV, § 1.
But when it comes to equal protection of
federal law, the Fifth Amendment does
that job. Hampton v. Wong, 426 U.S. 88,
100, 96 S.Ct. 1895, 48 L.Ed.2d 495 (1976).
Unlike the Fourteenth Amendment, the
Fifth Amendment contains no express
equal-protection clause. But the Fifth
Amendment’s guarantee of due process
embodies within it the concept of equal
justice under the law. Id.

[4] We employ the same type of equal-
protection analysis under both the Fifth
and the Fourteenth Amendments. Id. Yet
the extent of the protections under each
Amendment is not always the same. Id.

[5-7] One area where the scope of pro-
tections can differ between the Fifth and
Fourteenth Amendments is law that distin-
guishes between citizens and noncitizens.
See id. at 100-01, 96 S.Ct. 1895. That is so
because the federal government enjoys the
exclusive authority to control immigration
and to regulate the relationship between
the United States and noncitizen visitors.
See id. at 101 n.21, 96 S.Ct. 1895; Mathews
v. Diaz, 426 U.S. 67, 81, 96 S.Ct. 1883, 48
L.Ed.2d 478 (1976). And because questions
relating to these areas “are frequently of a
character more appropriate to either the
Legislature or the Executive than to the

noncitizen has previously been convicted of
another criminal offense or not. Second, he
argues that the enhancements under
§ 2L1.2(b) for prior convictions are steeper
(and therefore harsher) than the enhance-
ments for prior convictions under other
guidelines. Id. For purposes of our analysis,
we assume without deciding that subsections
2L1.2(b)(2) and (3) discriminate against
some noncitizens in ways that other guide-
lines do not discriminate against citizens
(and other noncitizens).
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Judiciaryl[,] ... [t]he reasons that preclude
judicial review of political questions'’ also
dictate a narrow standard of review of
decisions made by the Congress or the
President in the area of immigration and
naturalization.” Mathews, 426 U.S. at 81—
82, 96 S.Ct. 1883. So while state laws that
discriminate against noncitizens are sub-
ject to strict scrutiny under the Four-
teenth Amendment, see Graham v. Rich-
ardson, 403 U.S. 365, 376, 91 S.Ct. 1848, 29
L.Ed.2d 534 (1971), federal laws that dis-
criminate against noncitizens must pass
only rational-basis serutiny under the Fifth
Amendment, see Mathews, 426 U.S. at 83—
85, 96 S.Ct. 1883.

[8-10] This dichotomy assumes, how-
ever, that the President or Congress en-
acts the federal provision -challenged.
Hampton, 426 U.S. at 103, 105, 96 S.Ct.
1895. Where, as is the case here, a federal
agency promulgates the rule in question,
the rule must also survive a procedural-
due-process inquiry when it effects a de-
privation of life, liberty, or property. See
id. at 102-03, 96 S.Ct. 1895. Unlike the
President and Congress, a federal agency
may not promulgate a rule regulating non-
citizens without what can be deemed as
legitimate authorization to serve a specific
“overriding national interest.” See id. at
103, 96 S.Ct. 1895. And “due process re-
quires that there be a legitimate basis for
presuming that the [agency’s] rule was
actually intended to serve that [overriding
national] interest.” Id.

[11] The government can satisfy this
due-process inquiry in one of two ways.
See id. First, Congress or the President
can “expressly mandate[ |’ the rule, in
which case we would generally conclude
that the agency adopted the rule because
of “any interest which might rationally be
served” by it. Id. Second, when neither
Congress nor the President explicitly di-
rects the rule, the agency’s rationale for it

must identify “interests on which that
agency may properly rely in making a
decision implicating the constitutional and
social values at stake.” Id. at 113-14, 96
S.Ct. 1895.

[12,13] If the agency-promulgated rule
cannot survive this inquiry, we need not
conduct a substantive equal-protection re-
view because the rule must be held uncon-
stitutional, regardless. Id. at 103, 96 S.Ct.
1895. But if the rule passes procedural-
due-process muster, we then engage in
rational-basis review to determine whether
the rule satisfies equal protection. See id.;
Mathews, 426 U.S. at 83-85, 96 S.Ct. 1883.
Rational-basis review considers whether
the classification at issue is “rationally re-
lated to a legitimate governmental pur-
pose.” City of Cleburne v. Cleburne Living
Ctr., 473 U.S. 432, 446, 105 S.Ct. 3249, 87
L.Ed.2d 313 (1985).

[14]1 As we have explained, Osorto ar-
gues that the Sentencing Guidelines, which
are issued by the U.S. Sentencing Com-
mission, a federal agency, unlawfully rec-
ommend longer prison sentences for non-
citizens convicted of illegal reentry after
other criminal convictions. A longer prison
sentence obviously constitutes a depriva-
tion of liberty. So under the Fifth Amend-
ment, it “must be accompanied by due
process.” Hampton, 426 U.S. at 103, 96
S.Ct. 1895. As a result, the Constitution
mandates “some judicial scrutiny of the
deprivation.” Id.

C. Subsections 21.1.2(b)(2) and (3) do
not violate procedural due pro-
cess.

Osorto’s case is not the first one where
we've considered whether enhancements
for pre-deportation convictions (for which
§ 2L1.2(b)(2) provides) transgress equal-
protection rights. We addressed this same
issue almost thirty years ago in Adeleke,
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968 F.2d 1159. When we did, though, we
did not apply the Hampton analysis.

[15] Nevertheless, we concluded that
enhancements for pre-deportation convic-
tions do not violate equal protection. /d. at
1160-61. And even though the guideline we
analyzed in Adeleke was an older version
of today’s § 2L1.2(b)(2), the two iterations
are similar enough that, as Osorto con-
cedes, under our prior-precedent rule, we
remain bound by that ruling to reach the
same conclusion in Osorto’s case. See Unit-
ed States v. Steele, 147 F.3d 1316, 1318
(11th Cir. 1998) (en banc). Other courts
have also rejected equal-protection chal-
lenges to the previous version of
§ 2L1.2(b)(2). See United States v. Ruiz-
Chairez, 493 F.3d 1089, 1092 (9th Cir.
2007); see also United States v. Cardenas-
Alvarez, 987 F.2d 1129, 1134 (5th Cir.
1993) (plain-error review).

But even if we were not bound by Ade-
leke, we would arrive at the same conclu-
sion, anyway, because under Hampton,
due process and equal-protection law re-
quire it. And since the same analysis that
requires us to uphold § 21.1.2(b)(2) as con-
stitutional dictates that we also sustain
§ 2L1.2(b)(3), we analyze the challenged
provisions together.

As Hampton governs our analysis here,
we review it in some detail. In Hampton,
lawfully admitted resident noncitizens
challenged the Civil Service Commission’s
(“CSC”) regulation precluding noncitizens
from employment in the federal competi-
tive civil service. See 426 U.S. at 90 & n.1,
96 S.Ct. 1895. The Supreme Court held
that the regulation violated procedural due
process. See id. at 103-17, 96 S.Ct. 1895. It
reached this determination after analyzing
the rule in six steps.

First, the Court assumed that had Con-
gress or the President expressly imposed
the same citizenship requirement, that re-
quirement “would be justified by the na-
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tional interest in providing an incentive for
aliens to become naturalized, or possibly
even as providing the President with an
expendable token for treaty negotiating.”
Id. at 105, 96 S.Ct. 1895. Put simply, it
would pass rational-basis equal-protection
review.

Second, the Court examined whether
Congress or the President had “required
the [CSC] to adopt” the challenged rule.
See id. at 105, 110, 96 S.Ct. 1895. As the
Court explained, were that the case, the
Court would consider the wide set of justi-
fications supplying a rational basis for the
rule. See id. at 105, 96 S.Ct. 1895. But the
Court found it “perfectly clear” that nei-
ther Congress nor the President had di-
rected the CSC to adopt the rule. Id. Nor
did the Court see any basis for concluding
that Congress or the President ratified the
rule after the CSC promulgated it. See id.
at 106-13, 96 S.Ct. 1895.

Third, although neither Congress nor
the President “expressly imposed” the
challenged CSC rule, the Court noted that
it had existed for nearly a century and that
both branches had acquiesced in it. Id. at
105, 96 S.Ct. 1895. To evaluate the signifi-
cance of that acquiescence, the Court con-
sidered “the extent to which the policy
ha[d] been given consideration by Con-
gress or the President, and the nature of
the authority specifically delegated to the
[CSC].” Id.

The Court acknowledged that the Presi-
dent had previously issued an executive
order that “authorized [the CSC] to estab-
lish standards with respect to citizenship,
age, education, training and experience,
suitability, and physical and mental fitness,
and for residence or other requirements
which applicants must meet to be admitted
to or rated in examinations.” Id. at 111, 96
S.Ct. 1895. Nevertheless, the Court con-
cluded that “[t]his direction ‘to establish
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standard([s], with respect to citizenship’ is
not necessarily a command to require citi-
zenship as a general condition of eligibility
for federal employment.” Id. at 112, 96
S.Ct. 1895.

The Court further observed that this
Executive Order delegated to the CSC the
President’s authority, established by Con-
gress, to authorize regulations “as will best
promote the efficiency of [the] Service.”
See id. at 113, 96 S.Ct. 1895 (quoting 5
U.S.C. § 3301(1)). Together, the Court con-
cluded, the statute and Executive Order
allowed the CSC to “retain or modify the
citizenship requirement without further
authorization from Congress or the Presi-
dent.” Id. In other words, the CSC had
general authority to issue rules related to
citizenship as relevant to the agency’s
business. See td. But that statute, like
other laws the Court reviewed, did not
reflect that Congress had approved or dis-
approved of the policy embodied in the
challenged regulation. See id. at 106-10,
113, 96 S.Ct. 1895.

So fourth, the Court examined “whether
the national interests which the Govern-
ment identifie[d] as justifications for the
[CSC] rule are interests on which that
agency may properly rely in making a
decision implicating the constitutional and
social values at stake.” Id. at 113-14, 96
S.Ct. 1895. In so doing, the Court noted
that the CSC’s duties include the creation
and enforcement of regulations that en-
hance the smooth operation of the federal
civil service. Id. at 114, 96 S.Ct. 1895. In
contrast, the CSC has “no responsibility
for foreign affairs, for treaty negotiations,
for establishing immigration quotas or con-
ditions of entry, or for naturalization poli-
cies.” Id. Nor is it “within the responsibili-
ty of the [CSC] to be concerned with the
economic consequences of permitting or
prohibiting the participation by aliens in
employment opportunities in different

parts of the national market.” Id. But, the
Court acknowledged, establishing regula-
tions to “best promote the efficiency of the
federal civil service” does fall within the
CSC’s bailiwick. /d.

Fifth, the Court explored whether the
one valid CSC interest the government
identified as supporting the rule—the ad-
ministrative convenience of excluding all
noncitizens from the civil service to avoid
having noncitizens in sensitive positions
where allegiance to the United States was
appropriate—actually motivated the agen-
cy to promulgate the challenged rule. Id.
at 115, 96 S.Ct. 1895. The Court concluded
that it did not. See id.

As the Court observed, the CSC was
supposed to serve as an expert in federal
civil-service matters. See id. For that rea-
son, it was expected to demonstrate exper-
tise in handling its duties and to explain
the reasons for its decisions. Id. Yet noth-
ing suggested that the CSC in fact en-
gaged in “any considered evaluation of the
relative desirability of a simple exclusion-
ary rule on the one hand, or the value to
the service of enlarging the pool of eligible
employees on the other.” Id. And the
Court also could not presume that classify-
ing positions whose duties necessarily de-
manded citizenship would be difficult or
burdensome for the CSC. Id. Had the CSC
attempted to classify federal civil-service
positions, the Court reasoned, that action
would have shown that the CSC “had at
least considered the extent to which the
imposition of the rule is consistent with its
assigned mission.” Id. at 116 n.48, 96 S.Ct.
1895. But since it did not and no evidence
supported the CSC’s stated administrative
interest in the challenged rule, the Court
deemed that interest “nothing more than
[the CSC’s] hypothetical justification” for
the rule. Id. at 115-16, 96 S.Ct. 1895.

Sixth, the Court then weighed that
“hypothetical justification” for the rule
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against “the public interest in avoiding the
wholesale deprivation of employment op-
portunities caused by the [CSC’s] indis-
criminate policy.” Id. Not surprisingly, the
Court concluded that the administrative
rationale the government proffered in liti-
gation did not sufficiently justify the depri-
vation of liberty to satisfy due process. Id.
at 116-17, 96 S.Ct. 1895.

With this framework in mind, we exam-
ine subsections 2L1.2(b)(2) and (3).

1. If Congress expressly imposed the
increased penalties reflected in
subsections 2L1.2(b)(2) and (3),
those penalties would be a valid
exercise of its authority to control
immigration.

[16]1 As in Hampton, we begin our pro-
cedural-due-process examination by con-
sidering whether any justification would
support the challenged rules, had they
been expressly imposed by one of the po-
litical branches. For example, could Con-
gress pass legislation mandating longer
sentences for noncitizens convicted of ille-
gal reentry after they incurred other crim-
inal convictions?

[17-19] The answer is yes: Congress
has plenary authority to control immigra-
tion, including by defining criminal immi-
gration offenses. United States v. Henry,
111 F.3d 111, 113-14 (11th Cir. 1997) (cit-
ing Pena-Cabanillas v. United States, 394
F.2d 785, 788 (9th Cir. 1968)). For that
reason, 8 U.S.C. § 1326, the criminal stat-
ute to which § 2LL1.2 pertains, represents a
valid exercise of this regulatory authority.
United States v. Hernandez-Guerrero, 147
F.3d 1075, 1078 (9th Cir. 1998). And just as
Congress could, by statute, define this of-
fense, it could further specify increased
penalties for certain offenders, as the Sen-
tencing Commission has recommended un-
der U.S.S.G. subsections 2L1.2(b)(2) and
3).
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To that end, Congress enacted and later
amended § 1326(b) to increase the maxi-
mum illegal-reentry sentences for nonciti-
zens whose previous removal occurred af-
ter they were convicted of a felony. See
Anti-Drug Abuse Act of 1988, Pub. L. No.
100-690, § 7345(a)(2), 102 Stat. 4181, 4471
(1988); Violent Crime Control and Law
Enforcement Act of 1994, Pub. L. No. 103-
322, § 130001(b)(1)(B) and (b)(2), 108 Stat.
1796, 2023 (1994). As we have noted, the
Supreme Court has recognized that the
increased maximum sentences under
§ 1326(b) express a congressional policy to
address recidivism. See Almendarez-Tor-
res, 523 U.S. at 230, 118 S.Ct. 1219.

Congress may have reasonably conclud-
ed that the prospect of such increased
sentences would deter noncitizens who
previously sustained criminal convictions
from reentering unlawfully. In these ways,
Congress’s enactment and amendment of
§ 1326(b) evidence its determination of
“overriding national interests,” Hampton,
426 U.S. at 101, 96 S.Ct. 1895, in deterring
noncitizens from illegally reentering the
United States after a criminal conviction,
see Alvarenga-Villalobos v. Ashcroft, 271
F.3d 1169, 1174 (9th Cir. 2001).

2. Neither Congress nor the Presi-
dent mandated the Commission to
promulgate § 2L1.2(b)(2) or (3).

[20] But despite Congress’s enactment
and amendment of § 1326(b), and as in
Hampton, neither Congress nor the Presi-
dent required the rules under review
here—U.S.S.G. subsections 2L.1.2(b)(2) and
3). To be sure, subsection 2L1.2(b)(2)
echoes § 1326(b)’s increases in maximum
penalties for noncitizens who illegally
reenter the United States after removal
following conviction of another crime. But
contrary to the Dissent’s suggestion, see
Dissent at 824-25, Congress never ex-
pressly mandated the Sentencing Commis-
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sion to promulgate either subsection
2L1.2(b)(2) or (3).

[21,22] A rule that is “expressly man-
dated by the Congress or the President” is
easily identifiable: an agency issues it in
response to a statute or executive order
that, by its language, “expressly” directs
the agency to promulgate a rule or rules
on a given matter. And as Hampton ex-
plains, once an agency promulgates such a
required rule, the agency is not free to
scrap the rule in the absence of congres-
sional or executive direction. See Hamp-
ton, 426 U.S. at 112, 96 S.Ct. 1895 (that
Congress or the President did not adopt
the citizenship rule in Hampton “is demon-
strated by the elimination of the citizen-
ship requirement for employment in the
Postal Service which took place after this
litigation commenced”).

By its own language, § 1326(b) does not
direct any agency to issue any rules of any
type. Nor, as relevant to criminal sentenc-
ing, does it impose mandatory minimum
sentences for illegal reentry after deporta-
tion when the defendant was convicted of a
qualifying crime before he was deported
the first time. Rather, it simply allows
higher maximum penalties for defendants
previously removed after sustaining cer-
tain criminal convictions. See 8 U.S.C.
§ 1326(b). In this way, § 1326(b) is broader
than both subsections 2L1.2(b)(2) and (3),
which refer to the defendant’s first remov-
al and convictions sustained before and

2. Under 28 U.S.C. § 994(p), new and revised
guidelines become effective if Congress does
not legislate to the contrary within 180 days
of the Sentencing Commission’s submission
of them to Congress. See U.S. Sent’g Comm’n
R. Prac. & Proc. 4.1.

3. We respectfully disagree with the Dissent’s
suggestion that Adeleke “implicitly found that
Guideline § 2L1.2(b)(2) ... implemented a
‘policy decision made by Congress and the
President.”” Dissent at 825 (quoting Hamp-

after it, respectively. See U.S.S.G.

§ 2L1.2(b)(2)—(3).

And although the Sentencing Commis-
sion submits its amended Guidelines to
Congress, 28 U.S.C. § 994(p), Congress did
not enact legislation affirmatively approv-
ing—or disapproving—the 2016 versions of
subsections 2L1.2(b)(2) and (3).2 At best,
we can say that Congress acquiesced in
them when it allowed them to take effect.
See Hampton, 426 U.S. at 107-08, 96 S.Ct.
1895 (“When the [CSC] was created, it
immediately adopted the -citizenship re-
quirement, and that fact was duly reported
to Congress.”). Finally, in the ultimate
test, nothing precludes the Sentencing
Commission from eliminating the enhance-
ments in § 2L1.2(b)2). As Hampton
shows, the Commission’s flexibility in this
regard is inconsistent with the notion of an
express congressional mandate under
§ 1326(b).3 See id. at 112, 96 S.Ct. 1895.

Although § 1326(b) does not “expressly
mandate” the Sentencing Commission to
issue any rules (guidelines), that does not
end our analysis under Hampton. Rather,
we must consider Hampton’s alternative
method for presuming a rule was issued
for the reason the agency asserts: whether
the agency’s rationale for the rule identi-
fies “interests on which that agency may
properly rely in making a decision impli-
cating the constitutional and social values
at stake.” See id. at 114, 96 S.Ct. 1895. We
therefore continue under the Hampton
framework.

ton, 426 U.S. at 105, 96 S.Ct. 1895). Adeleke
did not mention Hampton. And as we have
explained, the text of § 1326(b) establishes
that it did not “expressly mandate[ ]”’ that the
Sentencing Commission (or any other agency)
promulgate any rule. Rather, Adeleke suggest-
ed that § 1326(b) evidences a congressional
policy judgment that noncitizens with other
convictions should be “strongly deterred from
re-entering the United States.” See Adeleke,
968 F.2d at 1160.
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3. Congress’s enactment and amend-
ment of § 1326(b) shows that Con-
gress has approved of the national
interest that subsections
2L1.2(b)(2) and (3) promote.

[23] Next, we consider whether Con-
gress or the President has given any indi-
cation concerning its view of policies that
the challenged rules support. We conclude
that Congress has.

As we have noted, § 1326(b) represents
Congress’s approval of a national policy to
deter noncitizens from illegally reentering
the United States after a criminal convic-
tion. We think that’s pretty clear evidence
that Congress has considered and agrees
with the principles subsections 2L.1.2(b)(2)
and (3) promote. In recommending longer
prison terms for certain noncitizens con-
victed of illegal reentry, subsections
2L1.2(b)(2) and (3) can reasonably be
viewed as deterring those with prior con-
vietions from unlawfully reentering.

Subsection 2L1.2(b)(2) recommends a
higher Guidelines offense level (and there-
fore a potentially higher penalty) for any-
one who illegally reenters the United
States after a first deportation that fol-
lowed a qualifying conviction. In line with
the deterrent effect of § 1326(b)’s higher
maximum penalties for those who illegally
reenter the United States after deporta-
tion following a qualifying conviction, a
higher recommended Guidelines sentence
may reasonably be viewed as a deterrent
for some from unlawfully reentering the
United States after being deported follow-
ing a qualifying conviction.

Subsection 2L.1.2(b)(3) also furthers the
interest of deterrence. That subsection
recommends a higher sentence for a per-

4. The Commission was careful to note—and
we likewise emphasize—that its conclusions
applied to only those noncitizens sentenced
under § 2L1.2 in 2013 and were not represen-
tative of all noncitizens not lawfully present in
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son who illegally reenters the United
States and has incurred a qualifying other
conviction after he was deported for the
first time but before his current illegal-
reentry offense. According to the Sentenc-
ing Commission’s 2015 study on illegal-
reentry offenses, the 1,894 such offenders
in fiscal year 2013 whose exact number of
prior deportations was known averaged 3.2
deportations before the one for which he
was being prosecuted in 2013.* U.S. Sent'g
Comm’n, Illegal Reentry Offenses 14 (April
2015). Of that same group of 1,894, 92%
had at least one prior non-traffic convic-
tion, and those that did averaged 4.4 prior
convictions. Id. at 16. These numbers es-
tablish that many of those whom the Unit-
ed States chooses to prosecute for illegal
reentry after deportation both repeatedly
unlawfully reenter the United States and
have several prior convictions. These facts
are important to understanding how
§ 2L1.2(b)(3) operates to deter additional
illegal reentries.

As we have noted, § 2L1.2(b)(3) recom-
mends an enhancement for a single prior
conviction incurred after a defendant’s
first deportation. So to the extent that a
defendant is convicted of a qualifying of-
fense after his first deportation but before
his second, for example, prior to reenter-
ing for a third time, § 2L1.2(b)(3) recom-
mends a higher sentence not only for the
second illegal reentry but also for any
illegal reentries after that one. And while
the higher sentence for the second unlaw-
ful reentry cannot deter unlawful reentry
that has already occurred, it can deter
future illegal reentries: a noncitizen who
considers the law before illegally reenter-
ing for a third or later time will know that

the United States. See Illegal Reentry Offenses
at 2 (noting that “the information [in the
report] should not be interpreted as represen-
tative of the characteristics of illegal immi-
grants generally”).
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his conviction incurred after his first de-
portation but before his second will cause
him to receive an enhancement under
§ 2L1.2(b)(3).

The Dissent asserts that we have “read
Congressional expressions of policy prefer-
ences too broadly.” Dissent at 826. We
respectfully disagree. Rather, we construe
the congressional policy judgment behind
§ 1326(b)—deterrence of those who have
been deported and who have other convie-
tions, from illegally reentering the United
States again—exactly as we suggested in
our binding precedent nearly 30 years ago.
See Adeleke, 968 F.2d at 1160-61. For
these reasons, the Sentencing Commis-
sion’s issuance of subsections 2L1.2(b)(2)
and (3) is unlike the situation in Hampton,
where the Court could discern no clear
policy or statement of national interest
that Congress or the President had made
that might support the CSC rule at issue.
See Hampton, 426 U.S. at 109-10, 96 S.Ct.
1895.

4. When it promulgated subsections
2L1.2(b)(2) and (3), the Sentencing
Commission properly relied on in-
terests within its purview.

[24] We turn fourth to whether the
Sentencing Commission’s stated rationales
for promulgating subsections 2L1.2(b)(2)
and (3) qualify as valid considerations for
the agency. We conclude that they do.

With respect to both subsections
2L1.2(b)(2) and (3), the Commission rea-
soned that “the new specific offense char-
acteristics more appropriately provide for
incremental punishment to reflect the
varying levels of culpability and risk of
recidivism reflected in illegal reentry de-
fendants’ prior convictions.” U.S.S.G. am.
802, Reason for Amendment. As to
§ 2L.1.2(b)(8) in particular, the Commission
further expounded on this rationale, opin-
ing “that a defendant who sustains crimi-

nal convictions occurring before and after
the defendant’s first order of deportation
warrants separate sentencing enhance-
ment.” Id.

These concerns—that sentences reflect
culpability and risk of recidivism—fall
properly within the province of the Sen-
tencing Commission. Congress created the
Commission to “establish sentencing poli-
cies and practices for the Federal criminal
justice system,” which includes immigra-
tion crimes. 28 U.S.C. § 991(b)(1). In fulfill-
ing its mission, the Commission must,
among other things, ensure that sentenc-
ing policies and practices “reflect the seri-
ousness of the offense, ... provide just
punishment for the offense[,] . afford
adequate deterrence to criminal conductl,]

. [and] protect the public from further
crimes of the defendant.” 18 U.S.C.
§ 3553(a)(2); see 28 U.S.C. § 991(b)(1)(A).
These are just different ways to say “cul-
pability” and “risk of recidivism.” And the
Commission was required to consider “the
kinds of sentences available,” 18 U.S.C.
§ 3553(a)(3), including Congress’s judg-
ment to increase maximum sentences un-
der § 1326(b).

To accomplish these tasks, the Commis-
sion formulates guidelines “regarding the
appropriate form and severity of punish-
ment for offenders convicted of federal
crimes; . advise[s] and assist[s] Con-
gress, the federal judiciary, and the execu-
tive branch in the development of effective
and efficient crime policy; and ... col-
lect[s], analyze[s], research[es], and dis-
tribute[s] a broad array of information on
federal crime and sentencing issues.” Ille-
gal Reentry Offenses, supra, at 1 n.1 (cit-
ing 28 U.S.C. § 995(a)(14), (15), and (20)).
So the promulgation of guidelines that rea-
sonably could be expected to have the
effect of deterring illegal reentries of those
who have committed other crimes is en-
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tirely consistent with the Sentencing Com-
mission’s duties and responsibilities.

Plus, the rationales of culpability and
risk of recidivism logically support Con-
gress’s adopted national interest in deter-
ring noncitizens with criminal convictions
from repeatedly illegally reentering. A
noncitizen with criminal convictions who
knows that more severe punishment may
follow repeated unlawful reentries and the
commission of additional crimes while un-
lawfully here is more likely to be deterred
from illegally reentering than a noncitizen
with criminal convictions who would not
face increased penalties.

Unlike the CSC in Hampton, then, the
Sentencing Commission could properly
rely on its stated interests—that punish-
ments reflect culpability and risk of recidi-
vism—when it issued the challenged rules
here. In other words, the rationale under-
pinning subsections 2L.1.2(b)(2) and (3) is
not “far removed from [the Sentencing
Commission’s] normal responsibilities” but
rather, falls squarely within them. See
Hampton, 426 U.S. at 105, 96 S.Ct. 1895.

5. The Sentencing Commission ap-
propriately relied on its expertise
and a study it undertook on sen-
tencing for illegal-reentry offenses
when it promulgated subsections
2L1.2(b)(2) and (3).

[25] Acting under its authority to
study and distribute information on federal
crime and sentencing issues, see 28 U.S.C.
§ 995(a)(14), (15), the Sentencing Commis-
sion conducted its 2015 study to analyze
sentencings for illegal-reentry offenses.
See generally Illegal Reentry Offenses, su-
pra. Among other things, the Commission
observed that roughly one in four cases
resolved under the Sentencing Guidelines
involves a crime of illegally reentering the
United States. Id. at 1.
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Then the Commission analyzed the data
from the sentencings of all 18,498 non-
citizens with illegal-reentry convictions
who were sentenced under § 21.1.2 in fiscal
year 2013. See id. at 1-2. At the time of
the study and until the Commission pro-
mulgated § 2L.1.2(b)(3), § 2L1.2(b) provid-
ed for an offense enhancement of up to
sixteen levels, based solely on prior convic-
tions conferred before the defendant was
previously deported or unlawfully re-
mained in the United States. See U.S.S.G.
§ 2L1.2(b) (2015). In contrast, the guide-
line contained no enhancement for prior
convictions endured after the defendant
was previously deported or ordered re-
moved. See id.

To show the impact of the then-existing
§ 2L1.2(b) enhancement for prior convic-
tions, the Commission’s report used the
example of a defendant with a criminal-
history category of III, meaning that the
defendant necessarily had prior convictions
of some type. See Illegal Reentry Offenses
at 6-7. As the Commission noted, such a
defendant whose conviction occurred be-
fore his initial deportation and whose con-
viction qualified for the 16-level enhance-
ment would have a Guidelines range of 46
to 57 months’ imprisonment (assuming a
deduction for acceptance of responsibility).
Id. But the Guidelines range for a defen-
dant whose otherwise-identical criminal
history occurred after his initial deporta-
tion would be 2 to 8 months’ imprisonment.
See id. As a result, the Commission point-
ed out, the defendant with the pre-depor-
tation conviction would face a Guidelines
range 23 times higher than the defendant
with no pre-deportation convictions. /d.

Although 8 U.S.C. § 1326(b) and
U.S.S.G. § 2L1.2(b) did not at that time
“provide for enhancements based on con-
victions for offenses committed after an
offender illegally reentered the country,”
the report noted that “48.0 percent of all
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offenders in the sample were convicted of
at least one post-reentry offense [other
than illegal entry or reentryl.” Id. at 18.
The Sentencing Commission also re-
marked that under the then-existing
§ 2L1.2(b), defendants who did not receive
an enhancement for prior convictions none-
theless had, on average, “2.0 prior convic-
tions and 1.8 prior sentencing events.” Id.
at 20. Yet the then-existing enhancement
often did not apply because “the convic-
tions occurred after the most recent illegal
reentry.” See id. Ultimately, the Sentenc-
ing Commission described the high rate of
defendants with prior convictions who did
not receive an enhancement under then-
existing § 2L1.2(b) as a “key finding,” em-
phasizing that “[a] significant proportion of
illegal reentry offenders committed serious
offenses—including drug-trafficking and
violent offenses—between the time that
they were first deported and their arrest
for the instant illegal reentry offense.” Id.
at 27-28.

In the aftermath of the Sentencing Com-
mission’s report on illegal-reentry offenses,
in 2016, the Commission revised its prior-
conviction enhancements for those convict-
ed of illegal reentry. Whereas the pre-2016
§ 2L1.2(b) guideline imposed up to a six-
teen-level enhancement for a single prior
conviction incurred before the defendant’s
previous deportation, the revised version
of the guideline, as we have noted, lowered
the maximum enhancement for a pre-de-
portation conviction to ten levels. But
through § 2L.1.2(b)(3), the revised version
also announced for the first time up to a
ten-level enhancement for prior convictions
sustained after the defendant’s first depor-
tation.

In the explanation accompanying
Amendment 802 to the Sentencing Guide-
lines, which made these changes, the Com-

5. As we have noted, the study identified cer-
tain inequities in pre-2016 § 2L1.2(b). It also

mission identified its reasons for the modi-
fications to § 2L1.2(b). The Commission
first noted that the amendment resulted
from “the Commission’s multi-year study
of immigration offenses and related guide-
lines, and reflect[ed] extensive data collec-
tion and analysis relating to immigration
offenses and offenders.” U.S.S.G. am. 802,
Reason for Amendment. Indeed, the Com-
mission explained, “[b]ased on this data,
legal analysis, and public comment, the
Commission identified a number of specific
areas where changes were appropriate.”
Id.

Among these were the changes to
§ 2L1.2(0)2) and the addition of
§ 2L1.2(b)(3). As the explanation re-
marked, Amendment 802 addressed con-
cerns about, among other things, the per-
ceived inequality between recommended
sentences for those convicted of prior of-
fenses before deportation and those con-
victed after. See id. (“The amendment ad-
dresses these concerns by accounting for
prior criminal conduct in a broader and
more proportionate manner.”).

The Dissent attempts to minimize the
Commission’s study as “just a data collec-
tion project that recites various statistical
findings and explains the Commission’s
methodologies.” Dissent at 827. Although
we respectfully disagree with that charac-
terization,” even if it were accurate, the
Commission noted that it used this statisti-
cal analysis, along with “legal analysis”
and “public comment” to arrive at the 2016
amendments to § 2L1.2(b). That is a text-
book example of employing agency exper-
tise to promulgate rules and regulations.

Of course, the Sentencing Commission’s
reliance on its expertise to carefully study
what it perceived to be a problem in the
sentencing of illegal-reentry offenders and

made “key findings” based on its statistical
analysis.
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to use the results of its analysis to promul-
gate the current versions of subsections
2L1.2(b)(2) and (3) stands in marked con-
trast to what the CSC did in Hampton.
There, as the Supreme Court noted, the
CSC failed to apply any of its expertise
and to undertake any kind of analysis of
the need to limit noncitizens’ employment
in federal jobs. See Hampton, 426 U.S. at
115-16 & n.48, 96 S.Ct. 1895. So once
again, this case differs in an important way
from the factual situation at issue in
Hampton.

6. The Sentencing Commission’s
stated rationales that sentencing
reflect culpability and risk of re-
cidivism, as narrowly addressed to
only those noncitizens who have
previously been deported and who
have prior convictions, sufficiently
justify the deprivation of liberty
that subsections 2L1.2(b)(2) and
(3) recommend.

[26] Last, we must consider whether
the Sentencing Commission’s stated ratio-
nales for subsections 2L1.2(b)(2) and (3)
sufficiently justify the deprivation of liber-
ty that they recommend. We conclude that
they do.

Both Osorto and the Dissent contend
that subsections 2L1.2(b)(2) and (3) dis-
criminate against noncitizens because
these guidelines, by definition of the
crimes they cover, apply to only nonciti-
zens and because they double-count prior
convictions, while other guidelines that ap-
ply to citizens count prior convictions only
once—in the criminal-history calculation.
See Dissent at 823-24.

We respectfully disagree with Osorto
and the Dissent’s characterization of the
guidelines. Subsections 2L.1.2(b)(2) and (3)
pertain to only those noncitizens who are
unlawfully in the United States and have
committed another crime while illegally
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here. As for the other guidelines that only
single-count prior convictions, they apply
equally to all citizens and all noncitizens
(including those noncitizens who are un-
lawfully in the United States). So the
group of individuals arguably discrimi-
nated against by subsections 2L1.2(b)(2)
and (3)’s double-counting is not all nonciti-
zens; it is the smaller subset of noncitizens
who are unlawfully present in the United
States and have also committed at least
one other qualifying violation. Cf Carde-
nas-Alvarez, 987 F.2d at 1134 (noting that
“the guidelines were devised to and do
treat all persons with aggravated felonies
who commit this crime equally”).

But significantly, these individuals are
being prosecuted under § 1326(b) for the
very reason that they are unlawfully in the
United States. That is their crime as de-
fined by Congress.

[27] And that fact is important to our
due-process analysis because we have ob-
served that § 1326(b)’s increased maximum
sentences for defendants with prior convie-
tions indicates “a Congressional [judg-
ment] that ... the prior conviction is a
critical part of what makes the current
reentry wrongful.” Alfaro-Zayas, 196 F.3d
at 1341 n.5 (citation and quotation marks
omitted). That is to say, Congress deter-
mined that illegally being present in the
country after already having been convict-
ed of otherwise violating the law here
makes the crime of illegally being in the
United States a different and worse crime
than it would be in the absence of the prior
conviction. For that reason, considering
the prior convictions in the criminal-histo-
ry calculation does not capture what we
have described as the nature of the crime
at issue here.

And since Congress was concerned that
other offenses a noncitizen commits while
unlawfully here are what make this crime
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more consequential than illegal reentry by
itself, it does not matter to the gravity of
the crime whether the noncitizen was con-
victed of other offenses  before
(§ 2L1.2(b)(2)) or after (§ 2L1.2(b)(3)) he
was deported the first time—as long as he
was convicted of them. Similarly, because
Congress sought to deter noncitizens with
prior convictions from repeatedly reenter-
ing the United States, again, it makes no
difference if the noncitizen was convicted
of another crime before (§ 2L1.2(b)(2)) or
after (§ 2L1.2(b)(3)) he was deported the
first time; as we have explained, the na-
tional interest of deterrence embodied in
§ 1326(b) is consistent with deterring both
kinds of conduct.

Subsections 2L1.2(b)(2) and (3) are
therefore narrowly targeted to address the
same national interest that Congress em-
braced when it enacted § 1326(b). The
guidelines in question do not affect nonciti-
zens who are lawfully present in the Unit-
ed States, and they don’t apply to nonciti-
zens who are illegally here if they have not
committed other crimes while in the coun-
try.

Rather, they are directed solely at those
noncitizens who have previously been de-
ported after a prior conviction here and
seek to reenter, and those who have previ-
ously been deported and have committed
other crime here after their first deporta-
tion. Subsections 2L1.2(b)(2) and (3) also
are designed to more evenly and accurate-
ly reflect culpability and risk of recidivism:
rather than, as happened under the prior
version of § 2L1.2(b)(2), recommending
grossly disparate sentences for two noncit-
izens who unlawfully reenter after depor-
tation and who have committed the same
other crime—one before his first deporta-
tion and one after—the current version of
the guidelines would recommend the same
sentence for both defendants. Put another
way, subsections 2L1.2(b)(2) and (3) now

apply a more equal and less lopsided ap-
proach to culpability, risk of recidivism,
and deterrence.

For all these reasons, the Sentencing
Commission’s promulgation of subsections
2LL1.2(b)(2) and (3) is appreciably different
from the CSC’s issuance of the rule at
issue in Hampton. So under the Hampton
framework, we must conclude that subsec-
tions 2LL1.2(b)(2) and (3) satisfy procedural
due process.

D. The guidelines at subsections
2L1.2(b)(2) and (3) do not violate
equal protection.

[28] Because subsections 2L1.2(b)(2)
and (3) do not offend procedural due pro-
cess, we turn next to the equal-protection
analysis. That requires us to consider
whether subsections 2L1.2(b)(2) and (3)
bear a rational relationship to the interests
the Commission relied on—ensuring sen-
tences reflect culpability and risk of recidi-
vism. We conclude that they do.

Consistent with Congress’s judgment as
reflected in § 1326(b), the Commission
could have reasonably determined that the
sentence of a noncitizen who illegally en-
ters this country more than once and com-
mits crimes when here illegally—whether
he does so before or after he has been
ordered deported or removed for the first
time—should reflect that he is more
blameworthy than a noncitizen who simply
illegally enters the United States more
than once but is otherwise law-abiding
while here. It likewise rationally could
have concluded that a noncitizen who ille-
gally enters the United States more than
once and also engages in other criminal
activity while here poses a greater risk of
unlawfully returning to the United States
in the future. Because Fifth Amendment
equal-protection analysis demands nothing
more, we must conclude that the post-
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deportation conviction enhancement does
not violate equal protection.

E. Section 2L1.2 does not violate
Congress’s directive that sen-
tences be neutral as to national
origin.

[29] Osorto separately argues that by
treating noncitizens differently from eciti-
zens, § 2L1.2 also violates Congress’s di-
rective that sentencing be neutral as to
national origin. See 28 U.S.C. § 994(d). We
respectfully disagree.

As we have explained, § 994(d) means
that national origin, among other factors,
is “completely irrelevant for sentencing
purposes.” United States v. Burgos, 276
F.3d 1284, 1291 (11th Cir. 2001) (citations
and internal quotation marks omitted). Al-
though we have not addressed this ques-
tion previously, we join other circuits in
recognizing that alienage—not being a citi-
zen of the United States—differs from na-
tional origin, i.e. the particular country in
which one was born. See United States v.
Restrepo, 999 F.2d 640, 644 (2d Cir. 1993);
United States v. Nnanna, 7 F.3d 420, 422
(5th Cir. 1993) (per curiam); United States
v. Smith, 27 F.3d 649, 6564 (D.C. Cir. 1994);
United States v. DeBeir, 186 F.3d 561, 569
(4th Cir. 1999). For that reason, § 2L1.2
did not unlawfully require the district
court to consider national origin in impos-
ing Osorto’s sentence.

II1. Substantive Reasonableness

[30-32] Finally, Osorto argues that his
sentence of 37 months’ imprisonment is
substantively unreasonable. We review for
abuse of discretion the substantive reason-
ableness of a sentence. United States v.

6. In his reply brief, Osorto also argues that
his sentence was substantively unreasonable
because the Sentencing Commission did not
rely on empirical data and merely sought to
implement Congress’s scheme for maximum
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Plate, 839 F.3d 950, 956 (11th Cir. 2016).
Because Osorto challenges the sentence,
he must shoulder the burden of demon-
strating that the sentence is unreasonable,
considering the complete record, the
§ 3553(a) factors, and the substantial def-
erence we give sentencing courts. United
States v. Gomez, 955 F.3d 1250, 1255 (11th
Cir. 2020) (per curiam). He cannot make
that showing here.

[33] Osorto bases his argument that
his sentence is substantively unreasonable
on his contention that the district court
“gave significant weight to an impermissi-
ble consideration”—namely, the subsection
2L1.2(b)(2) and (3) enhancements for his
prior convictions. Osorto asserts that the
district court could not permissibly rely on
these enhancements because they violate
equal protection. We have already ex-
plained why that is not so0.5

[34,35] To the extent that Osorto’s ar-
gument can be construed as alleging im-
permissible double-counting under the
Sentencing Guidelines, that, too, fails. We
conduct de novo review of a double-count-
ing objection to the Guidelines. United
States v. Matos-Rodriguez, 188 F.3d 1300,
1310 (11th Cir. 1999).

[36] “Impermissible double counting
occurs only when one part of the Guide-
lines is applied to increase a defendant’s
punishment on account of a kind of harm
that has already been fully accounted for
by application of another part of the
Guidelines.” United States v. Whyte, 928
F.3d 1317, 1338 (11th Cir. 2019) (citation
and quotation marks omitted). Neverthe-
less, we have explained that double-count-
ing is allowable “if the Sentencing Com-

punishment. But Osorto abandoned these ar-
guments by not raising them in his opening
brief. See United States v. Levy, 379 F.3d 1241,
1244 (11th Cir. 2004) (per curiam). So we do
not consider them here.
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mission intended the result, and ... each
section [applied] concerns conceptually
separate notions relating to sentencing.”
Adeleke, 968 F.2d at 1161 (citations and
internal quotation marks omitted).

In Adeleke, we explained that an earlier
version of § 2L1.2(b)(2) and the Chapter
Four criminal-history guidelines do not im-
permissibly double-count prior convictions
because the Sentencing Commission
“clearly intended” this result and because
different policies—deterrence and recidi-
vism, respectively—motivated each provi-
sion. Id. We remain bound by that holding
as to § 2L1.2(b)(2).

[37]1 As for § 2L1.2(b)(3), we similarly
conclude that the Sentencing Commission
undoubtedly intended for a noncitizen who
illegally reentered the United States after
previous deportation or removal to have
his post-deportation convictions accounted
for both in his offense conduct and in his
criminal history. We know this because the
Sentencing Commission acknowledged this
result. See U.S.S.G. § 2L1.2 emt. n.3 (“A
conviction taken into account under sub-
section (b)(1), (b)(2), or (b)(3) is not exclud-
ed from consideration of whether that con-
viction receives criminal history points
pursuant to Chapter Four, Part A (Crimi-
nal History).”). Plus, we presume that the
Sentencing Commission anticipated apply-
ing separate guideline sections cumulative-
ly, unless the Guidelines expressly indicate
the contrary. Matos-Rodriguez, 188 F.3d
at 1310. Nothing in the Guidelines sug-
gests that the Commission did not intend
the alleged double-counting result.

So we must consider whether
§ 2L1.2(b)(3) and Chapter Four (pertain-
ing to determination of the criminal-histo-
ry category) involve conceptually separate
concerns related to sentencing. The crimi-
nal-history section of the Guidelines em-
bodies concerns related to punishing recid-
ivists more severely. Adeleke, 968 F.2d at

1161. Even if § 21.1.2(b)(3)’s purpose relat-
ing to recidivism echoes that of Chapter
Four, § 2L1.2(b)(3)’s concern regarding
culpability for the particular offense for
which the defendant is being sentenced
does not. Rather, as the Commission’s Ille-
gal Reentry Offenses report suggests and
consistent with our precedent on § 1326(b),
§ 2L1.2(b)(3) contemplates a harm—the
act of committing other crimes while ille-
gally in the United States—that is sepa-
rate from the one Chapter Four seeks to
address generally. Consequently,
§ 2L1.2(b)(3) does not engage in unlawful
double-counting.

[38]1 Osorto offers no other reasons
why his sentence is substantively unrea-
sonable, and we find no basis for conclud-
ing that it is. The district court stated that
it had considered all the § 3553(a) factors
and the Sentencing Guidelines, and it em-
phasized Osorto’s history and characteris-
tics in imposing his sentence. In addition,
Osorto’s sentence falls at the low end of
his Guidelines range. We generally antici-
pate that a sentence within the Guidelines
range is reasonable. United States v. Gon-
zalez, 550 F.3d 1319, 1324 (11th Cir. 2008)
(per curiam). And at 37 months, it falls
well below the statutory maximum term of
20 years’ imprisonment. See 8 U.S.C.
§ 1326(b)(2). A sentence that comes in far
below the statutory maximum penalty is
another indicator of reasonableness. Go-
mez, 955 F.3d at 1260. In sum, we hold
that the district court did not abuse its
discretion, and Osorto’s sentence is sub-
stantively reasonable.

IV. Conclusion

We hold that the Sentencing Guidelines’
enhancements under subsections
2L1.2(b)(2) and (3), for criminal convictions
received before and after the defendant’s
previous deportation or removal, do not
violate the Constitution’s guarantee of
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equal protection. Nor do they cause unlaw-
ful double-counting in violation of due pro-
cess or otherwise. We also conclude that
the sentence imposed in this case is sub-
stantively reasonable. For these reasons,
we affirm.

AFFIRMED.

MARTIN, Circuit Judge, concurring in
part and dissenting in part:

I agree with the majority that we are
bound by United States v. Adeleke, 968
F.2d 1159 (11th Cir. 1992) to reject Mr.
Osorto’s equal protection challenge to
United States Sentencing Guideline
§ 2L1.2(b)(2). I write separately about the
other subsection of that Guideline at issue
here (§ 2L1.2(b)(3)), however, because I do
not believe it passes constitutional muster.

Mr. Osorto challenges Guideline
§ 2L1.2(b)(3) on equal protection grounds.
This Guideline makes for tougher sen-
tences for defendants who commit a desig-
nated offense after reentering the United
States without authorization. See USSG
§ 2L1.2(b)(3). This list of designated of-
fenses does not include the offense of un-
authorized reentry itself. See id. Mean-
while, a defendant is already punished for
both the unauthorized reentry and any
other offense that leads to the increased
punishment imposed by § 2L1.2(b)(3) on
account of the calculation of a defendant’s
criminal history under the Sentencing
Guidelines. See USSG § 4A1.1(b). The re-
sult is that any offense committed after
unauthorized reentry is double-counted for
noncitizens in their Guideline calculation
based on little more than their immigra-
tion  status.  Sentencing  Guideline
§ 2L1.2(b)(3) therefore subjects noncitizen
defendants to more severe punishment
than citizens who commit the same crime.
Mr. Osorto argues that this more severe
punishment imposed upon him because he
is a noncitizen violates his Fifth Amend-

995 FEDERAL REPORTER, 3d SERIES

ment right to equal protection of the laws.
U.S. Const. Amend. V; see United States
v. Windsor, 570 U.S. 744, 774, 133 S. Ct.
2675, 2695, 186 L.Ed.2d 808 (2013) (“The
liberty protected by the Fifth Amend-
ment’s Due Process Clause contains within
it the prohibition against denying to any
person the equal protection of the laws”). I
believe he is right.

L

I start from the premise that discrimina-
tion based on “alienage, like [that] based
on nationality or race, [is] inherently sus-
pect and subject to close judicial serutiny.”
Graham v. Richardson, 403 U.S. 365, 372,
91 S. Ct. 1848, 1852, 29 L.Ed.2d 534 (1971)
(footnotes omitted). In deciding that, under
the Fourteenth Amendment as applied to
the states, classifications based on alienage
are subject to heightened scrutiny, the Su-
preme Court observed that noncitizens
“are a prime example of a discrete and
insular minority for whom such heightened
judicial solicitude is appropriate.” Id. (quo-
tation marks and citation omitted). I rec-
ognize that the Supreme Court made a
significant departure from this principle
when it afforded rational basis review to
classifications based on “alienage” made by
Congress and the President. Mathews v.
Diaz, 426 U.S. 67, 83, 87, 96 S. Ct. 1883,
1893, 1895, 48 L.Ed.2d 478 (1976). The
Court reasoned Congress and the Presi-
dent are charged with “the responsibility
for regulating the relationship between the
United States” and our noncitizen visitors
and thus needed more “flexibility in policy
choices” than would be appropriate for the
states. Id. at 81, 96 S. Ct. at 1892.

But the Supreme Court also set a vital
limiting principle to its Diaz holding. It
clarified that the federal power over non-
citizens is not “so plenary that any agent
of the National Government may arbitrari-
ly subject all resident [noncitizens] to dif-
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ferent substantive rules from those applied
to citizens.” Hampton v. Wong, 426 U.S.
88, 101, 96 S. Ct. 1895, 1904, 48 L.Ed.2d
495 (1976). In Hampton, the Supreme
Court applied heightened scrutiny to a
rule promulgated by the Civil Service
Commission that excluded noncitizens
from federal employment. Id. at 90, 96 S.
Ct. at 1899. Upon application of heightened
serutiny, it held that the rule was unconsti-
tutional. Id. at 115-17, 96 S. Ct. at 1911-
12. In so doing, the Court set up a frame-
work for deciding when classifications
based on alienage made by federal agen-
cies (not Congress or the President direct-
ly) are reviewed under the rational basis
test. Hampton says it is only when an
agency “has direct responsibility for fos-
tering or protecting” an “overriding na-
tional interest” or when the rule is “a
policy decision made by Congress and the
President” that it will be subject to ration-
al basis review. Id. at 103, 105, 96 S. Ct. at
1905, 1906.

As Mr. Osorto noted, when a panel of
this Court held that what is now Guideline
§ 2L1.2(b)(2) did not violate equal protec-
tion, it never cited Hampton. Adeleke, 968
F.2d at 1160-61. However, in holding that
§ 21.1.2(b)(2) rationally furthered the inter-
est in deterring unauthorized reentry, the
panel noted that Congress expressly
adopted this policy by enacting 8 U.S.C.
§ 1326(b), which delineated certain punish-
ments for noncitizens “whose deportation
was subsequent to a conviction for commis-
sion of a felony.” See id. (quotation marks
and emphasis omitted). Thus I understand
the Adeleke panel to have implicitly found
that Guideline § 21.1.2(b)(2) was subject to
rational basis review because it implement-
ed a “policy decision made by Congress
and the President.” Hampton, 426 U.S. at
105, 96 S. Ct. at 1906.

But the Adeleke panel did not give the
same treatment to Guideline

§ 2L1.2(b)(3). This Guideline, enacted af-
ter Adeleke, mandates a four-level in-
crease in the offense level for noncitizens
convicted of certain offenses after they
have already reentered the United States
without authorization. USSG
§ 2L1.2(b)(3). The government argues
that this Guideline serves the same pur-
pose as Guideline § 21.1.2(b)(2): deterring
unauthorized reentry. But logically that
cannot be the case. The only noncitizens
eligible for the § 2L1.2(b)(3) are those
who have already reentered and commit-
ted another designated offense. This does
not include an enhancement (harsher pun-
ishment) for the offense of unauthorized
entry itself. USSG § 2L1.2(b)(3). In con-
trast to the government’s argument, the
Sentencing Commission itself pointed to
deterrence as  the rationale for
§ 2L1.2(b)(2) but not § 2L1.2(b)(3). See
USSG am. 802, Reason for Amendment
(“The (b)(2) specific offense characteristic
reflects the same general rationale as the
illegal reentry statute’s increased statuto-
ry maximum penalties for offenders with
certain types of serious pre-deportation
predicate offenses[.]”) (citing 8 U.S.C.
§ 1326(b)). The Commission cannot, as it
could with § 2L1.2(b)(2), rely on Con-
gress’s express approval to justify the
harsher penalty for noncitizens reflected
in § 2L12(0b)@3). Plainly, with
§ 2L1.2(b)(3), the Commission did not im-
plement a rule or policy expressly man-
dated or approved by Congress or the
President. See id.

The majority says that § 1326(b) consti-
tutes Congressional endorsement of
§ 2L1.2(b)(3) because it “also furthers the
interest of deterrence,” in that it might,
theoretically, “deter future illegal reen-
tries.” Maj. Op. at 816, 816-17. But this
reads both § 1326(b) and Hampton too
broadly. Section 1326(b) applies only to
noncitizens “whose removal was subse-
quent” to certain convictions. 8 U.S.C.
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§ 1326(b)(1)—(2). Therefore, we cannot say
that it explicitly endorses the specific poli-
cy embodied by § 2L1.2(b)(3). And Hamp-
ton directs us not to construe indications of
endorsement by Congress or the President
too broadly. Hampton expressly rejected
the idea that Congress endorsed the Civil
Service Commission’s rule just because it
“repeatedly identified citizenship as one
appropriate classification of persons eligi-
ble for compensation for federal service”
which “implies a continuing interest in giv-
ing preference, for reasons unrelated to
the efficiency of the federal service, to
citizens over [noncitizens].” 426 U.S. at
109, 96 S. Ct. at 1908. The Court also
rejected a number of other indicia of Con-
gress’s endorsement of the Civil Service
Commission’s rule. Among the indicia re-
jected by the Court was the idea that
Congress assumed that the Commission
would adopt that rule (thus obviating the
need to direct the Commission to do so in
legislation) and the fact that the Commis-
sion “duly reported” the rule to Congress,
which never repudiated it. Id. at 106, 107-
08, 96 S. Ct. at 1907-08.

Instead of looking to the general policy
preferences that Congress and the Presi-
dent expressed, Hampton looked to the
fact that neither had “expressly pre-
scribe[d]” the rule adopted by the Com-
mission. Id. at 110, 96 S. Ct. at 1908. In
that case, not even an executive order
directing the Civil Service Commission to
establish employment eligibility standards
“with respect to citizenship” was sufficient
to constitute endorsement of the specific
rule the Commission in fact adopted. Id. at
112, 96 S. Ct. at 1909 (quotation marks
omitted).

The Supreme Court’s preoccupation
with upholding only those alienage classifi-
cations expressly endorsed by Congress or
the President is explained by the distine-
tion Hampton made between those federal
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entities that are charged with the plenary
power over immigration and those that are
not. See id. at 100-02, 96 S. Ct. at 1904-05.
And that distinction is essential to safe-
guarding the right of noncitizens to equal
protection under the law. Hampton limits
the extent to which federal agencies should
receive extremely deferential rational basis
review when it comes to alienage discrimi-
nation. See id. at 101, 96 S. Ct. at 1904
(“We do not agree ... that the federal
power over [noncitizens] is so plenary that
any agent of the National Government
may arbitrarily subject [noncitizens] to dif-
ferent substantive rules from those applied
to citizens.”). I fear that if we read Con-
gressional expressions of policy prefer-
ences too broadly, as I believe the majority
does today, we undermine both the consti-
tutional rights of noncitizens and the exclu-
sive authority of Congress and the Presi-
dent to decide when differential treatment
of noncitizens is truly necessary.

Similarly here, I would not read into
§ 1326(b) a general deterrence policy.
First, such a policy is not expressly ad-
dressed in § 1326(b). See 8 U.S.C.
§ 1326(b). Indeed, even the Sentencing
Commission noted that § 1326(b) supplied
the rationale for § 2L1.2(b)(2) but not
§ 2L1.2(b)(3). See USSG am. 802, Reason
for Amendment. And the study cited by
the majority lays out a forty-year history
of Congress amending § 1326(b). See Maj.
Op. at 816-17, 817-20. At no point during
that history did Congress enact additional
penalties for offenses committed after
reentry. See U.S. Sentencing Comm’n, II-
legal Reentry Offenses 3-5 (April 2015),
https://www.ussc.gov/sites/default/files/pdf/
research-and-publications/research-
projects-and-surveys/immigration/2015_
Illegal-Reentry-Report.pdf. Just as Hamp-
ton held that a history of enacting statutes
and issuing executive orders that accom-
plished similar goals was not an endorse-
ment of the Civil Service Commission’s
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rule, here too § 1326(b) cannot be extended
to justify differential treatment of nonciti-
zens under § 21.1.2(b)(3).

Second, absent something more direct, I
would not presume that Congress thought
that something so remote from an actual
unlawful reentry had a deterrent effect.
The study the majority cites does not tell
us that this harsher punishment actually
has any deterrent effect on unlawful entry.
Indeed, that lack of evidence may very
well explain why Congress has never, over
some four decades, enacted harsher penal-
ties for offenses committed after reentry.

II.

Because I do not believe Congress en-
dorsed the policy embodied by
§ 2L1.2(b)(3), I would not analyze it using
rational basis review.

After establishing that the Civil Service
Commission was not acting in the realm of
immigration when it adopted the chal-
lenged regulation, the Court in Hampton
applied a heightened form of review to the
only reason given by the agency as within
its purview. The Court recognized that
“administrative convenience” may supply a
“rational basis” for the challenged rule, but
immediately rejected it as the proffered
reason. Id. at 115, 96 S. Ct. at 1911. The
Court explained that, “[flor several rea-
sons that justification is unacceptable in
this case,” a suit brought by noncitizens
alleging alienage discrimination. Id. In-
stead, the Court took the Civil Service
Commission to task for failing to “perform
its responsibilities with some degree of
expertise, and to make known the reasons
for its important decisions.” Id. The Court
noted the Commission’s expertise in “per-

1. And the Sentencing Commission could also
have eliminated this disparity by simply elimi-

sonnel matters,” while also observing the
Commission had failed to adequately ex-
plain why the “administrative burden of
establishing the job classifications for
which citizenship is an appropriate re-
quirement would be a particularly onerous
task for [such] an expert.” Id.

Even accepting that this Guideline ad-
vances the Sentencing Commission’s
broader interest in reflecting the serious-
ness of certain offenses or risk of recidi-
vism, the Commission has not explained
why those interests have not been ade-
quately addressed by other means that
apply to citizens and noncitizens alike. For
example, the sentences that already apply
to those underlying offenses or the inclu-
sion of those offenses in a defendant’s
criminal history calculation may already
reflect the seriousness of the offense and
the risk of recidivism.

The majority describes the statistical
study that the Sentencing Commission un-
dertook before issuing § 2L.1.2(b)(3) which
noted the disparity that existed between
those whose offenses pre-dated and post-
dated their removal. Maj. Op. at 818-19.
But this study is not sufficient for at least
two reasons. First, this study is just a data
collection project that recites various sta-
tistical findings and explains the Commis-
sion’s methodologies. See generally Illegal
Reentry Offenses. There is no discussion
of the effectiveness of harsher sentences
as a deterrent or the values or goals that
varying sentences help to promote. Sec-
ond, the disparity that the study describes
is accounted for by the fact that
§ 2L1.2(b)(2) acts to deter unlawful reen-
try. There is no similar immigration-relat-
ed deterrence value, at least none express-
ly endorsed by Congress, that animates
§ 2L1.2(b)(3).! And the study cited by the

nating the enhancements in § 2L1.2(b)(2).
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majority never explains why the need to
reflect culpability or risk of recidivism out-
weighs the right of noncitizens to equal
treatment, especially given the weight of
the liberty interest at stake: “freedom
from imprisonment.” See Zadvydas v.
Davis, 533 U.S. 678, 690, 121 S. Ct. 2491,
2498, 150 L.Ed.2d 653 (2001) (“Freedom
from imprisonment—from government
custody, detention, or other forms of phys-
ical restraint—lies at the heart of the lib-
erty that [the Fifth Amendment’s Due
Process] Clause protects.”); see generally
Illegal Reentry Offenses. In the absence of
a justification that recognizes the discrimi-
natory effect of § 2L.1.2(b)(3) and explains
why differential treatment is necessary to
advance an “overriding national interest,”
I am not convinced the Sentencing Com-
mission has met its burden under Hamp-
ton’s heightened scrutiny. Hampton, 426
U.S. at 103, 96 S. Ct. at 1905.

II1.

I believe the majority erred by finding
that Congress endorsed the policy ad-
vanced by § 2L1.2(b)(3). I fear the majori-
ty’s approach to Hampton undermines the
very framework its ruling instructed us to
follow. For Mr. Osorto’s case, that error
leads to the preservation of a Sentencing
Guideline that I believe unconstitutionally
deprives noncitizens of their liberty. For
these reasons, I respectfully dissent.
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Background: Ultrasound technologists
brought action against Secretary of the
Department of Veterans Affairs under Ti-
tle VII alleging that their supervisors and
coworkers retaliated against them and
subjected them to hostile work environ-
ment because they engaged in protected
Equal Employment Opportunity Commis-
sion (EEOC) activity, and one technologist
alleged that she was subjected to hostile
work environment based on her sex. The
United States District Court for the Mid-
dle District of Florida, No. 8:16-cv-2419-
CEH-AEP, Charlene Honeywell, J., 2018
WL 5830584, entered summary judgment
in Secretary’s favor, and plaintiffs appeal-
ed.

Holdings: The Court of Appeals, Tjoflat,
Circuit Judge, held that:

(1) it was only necessary for employees
show that their protected activity
played any part in adverse employ-
ment actions to establish retaliation
claim, and

(2) female co-worker’s conduct did not cre-
ate sexually hostile work environment.

Affirmed in part, vacated in part, and re-
manded.



