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QUESTION(S). PRESENTED

1. Jurisdiction‘and.thé.Teague-standard:

Does the Court have the power to review a State Collateral Review
Court's failure to give Retroactive Effect to new substantive Tules

of Federal Constitutional Law under the Teague Framewnfk?'

2. Montgomery'!s Expansion.0f.Miller'!s.Standard:

(A). Daes the Court's logic of Roper, Graham, Miller, Mantgomery &
Adéms,.which prohibit under_the Eighth Amendmeht mandatery Life Sent-
tences without Parole for Juvehile foenders, gnnounce a neuw substan—
tive Constitutional rule that was retruactlve aon State Ccllateral

Revieu sven fur; de.facto.Life. Santence, basically whether Montgomery

expanded Miller's holding,-and ‘whether any siuch eannsiun can be
applied retraactively°

(B). WWhat is to be done with cases where a juvenile is sentenced to

l1ife with the possibility of Parole arising nnly-aftér an extracrdin-

arily lengthy term of years that exceed the.juvenile's . life.expectan-

-y constituting de facto Life Without Parole?

‘Can. Lower. Court!s.Circumvent. Miller

(A). Is it now allowable, after a rev1em of the loglc of Roper,
Graham, Miller, Montgomery & Adams, which unavoldably extends not
only to de jure Life Without Parole, but also'tu de- facto ones, for a

Lower Court to Circumvent.-Miller by sentencing & juvenile to a term

of years beyond his life span?‘ ]
(B). Is N.Y. State's Sentencing of Juveniles as if they were not

children, sentencing them to die.in_prisomn that exceeds his life

expectancy, defying decency without considering the fact thet he is a
child, and making the sentsnce all that counts, without consideration
of rehabilitation, a circumventiaon of Miller?

4., Retroactive Effect.of_Law.Applies.to.-Petitioner:

(A). Petitiorder has 2 sentence of 92 yrs-to-Life, did the Bronx

Court err in ruling that the retroactive effect did not apply to Pet-
itioner's de facto Life Without Parole (Functlonal Equivalent of




L.W.P.), who will die in prison, has been in prison for 33 yrs since
he was 17 yrs ocld, has more time in prison than he was alive in free
society, with 60 yrs to go, is now 50 yrs old with diabetes, also
short life expectency, who was denied even a hearing? ) '
(B). Whether the cruel! & unusual clause in the N.Y.S. Constitution,
as in the U.S. Constitution, is also violated whien Petitioner wss
sentenced to 92 yrs to Life and he was a juvenile at the time of
crime...uhere Bronx Judge never once mentioned Petitlioner’'s YOUTH
when he sentenced teenage defendant tn‘die in prison under abuse of

-

discretionary pouwers...? .

5. Increase.in.the_Minimum.Activates.Due.Process.flauses:

HereAtha‘Pgtitinner has been sentenced to 92 yrs to Life as a

tesnager, does the due process of U.,S. Cohstitution, or N.Y.S. Const-

itution, require that a fadtual.determinatinn;'authopizing an increa-

se.in.the Minimum.Part of the Prison Sentence, ?or,an,uffense that is

" not to exceed the 25 . year-Minimum for Second Degree 0ffenses of

Murder, hut by a judge un.basis of proof beyond a reasconable doubt?

6. Functional Egquivalent. Factor-Imposing Punishment for 2nd.Degree

Erimes-As-If.1st.Deg?ee-cnnviction.uccurred:

(A). Whether the Functional Equivalent Factor can stand against
Petitioner, whose crimes occurred when he was 17 yrs old, under. the
age for N.V.'s 1st Degree Murder 0Offense to apply, but He uwas convic-

ted by a Bronx Jury to Second.Degree Murder, a lesser included offen-

se, but then this.factor allows a "judge" to enhance sentence by imp-

gsing punishment ‘identical to what NY provides for 1st Degree Crimes?
(B). Does the Abprendi Standard épply, where the sentenﬁe imposed is
greater than the prescribed statutory laws for the uffense'uf 2nd
Degree Murder (25 yrs-to-Life), here Petitioner was sentenced beyond
the statutory lauws to 92 yrs-to-Life, it exceeds the 25 year Maximum
fuf the crime created by NYS Legislature (where Parole is denied,
beyond ones life expectancy) after allowing a Bronx Jury to convict

Petitioner of 2nd Degree Crimes?
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7..Vindictive-SentencingA& Cumulative.Review.of.All Issues:

Did the Bronx Court err, without cumulatively reviewing all past &
present 1ésues, in light of retroactive effect iﬁ Miller & Mbﬁtgomery
when Petitiaoner has made a preliminary shouwing that he was pgnalizgd
for asserting his Constitutional right to & jury trial whera ﬁé rece-
ived a punishment in the form of a Super Enhancement of Incarceration
.due to his rejections of Ples Bargains and asserting his innocence at
trial, testifying in his own behalf at his 1989 trisl, and today
proffers his actual Airline.Ticket & DMA Data.Profile from C.0.D.I.S.

to compare with C.S.U. trial exhibits by Preponrderance.of.Evidence?

8. Eateway through which Procedural Bars Must Pass:
Is it still the Rule of Law that a Petitioner may have his

Constitutional claim considered on the merits, if he makes proper

showing of Actual. ITnrocence, if sa, should have N.Y. Courts applied

the standard ennouned in Murrav.v, . Carrier, rather tpan more

stringent standard of Sawyer .v. Mhitley where Petitioner must.show-by

clear & convincing.evidence that, but for a constitutional efror, no
reasonable Juror would have found him guilty?

. . bJ
9. Prima-Facie-Shuuing-of.Actual-Innncence,&-Eailure.ta-Investigate.
Alibi.Defense: |

(A)., Did the Petitioner make a prima facie showing based upon his .-
praoffered actusl Airline Ticket sent to him by NYS Attormey General's
Office Via Legal Mail after 30 yrs; as documentary evidence support-

ing the allegations of his Alibi Defense by the Preponderance.of..the.

"Evidence, and Sworn allegations by Petitioner who testified in his
own behalf at trial as a teenager averring to be in another State at
the time, even proffering his D.N.A. data Profile from C.0.D.I.S. to
compare with C.S5.U. trial exhibits & Forensic Reports that there
should be a hearing on the claim of actuasl innoccence?

(B8). Did the Bronx Court err in Summarily Denying Petitioner's Goll-

steral Motion requesting a hearing about the Defansa Counsel's
failure fo_inbestigate defendant's Alibi Defense amounting to
ineffect iveness; and Did the Petitioner establish by the

Preponderance of the Evidence that there'wa; no stzategic or pthé;

Ay
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legitimate explanétinn'fof defense counsel's failure to investigate

‘ Alibi Defense? 1In a case where there was ﬁu-physical-eyidence

connecting defendant to crime;

10. Prejudice: . .
' * Has this Caurt held that prejudice is implied in Actual Innocen-

ce cases?

11. The.Brady.Claim.-&.Princples_with. Specific.Regquest:

(A) Was the Petitioner denied feair trial} when Defense made a

specific request faor particularized material dealing with promises
made to Co-defendant, who became State Witness, by Bronx Prnsecﬁtor's
failure to produce correspondence between itself & Parole Division
advising of cuoperafion'between Cu-defendént & Bronx Prosecutor that
if Co-defendant agreed to testify at Petitioner's trial the Prosecut-
or would.write a letter of recommendation to the Board of Parole for
CSédefendant;expEéSSing hope that such cooperation would be taken
. into account when witness was considered for parole for the first -
time in order to be released?

(B). The Napue v. Illinois Standard:

Whether the failure of the Prosecutor to Correct fhe testi~-

' ¥

mony of the witness which he knew to be false denied Petitioner .
due process of law in violation of the 1l4th Amendment to the U.S.
Constitution, because important witness.for the State in Mdrder
prosecution of Petitionmer falsely testified that he received no
promise of consideration in return for his testimony though in
fact Bronx Prosecutor had promised witness consideration recommen-
dation letter to the Parole Board?

(c). Jurors.Right-tnﬂcohsider:

Did the Bronx Court err in summarily denying collateral motion
without a hearing, where the material sought by Defense Counsel were

of such a nature that the _Trial.Jury could have found that, despite

the witness's protestation to the contrary, there was indeed a tacit
understanding betueen the wifness and the Prosecution, or at least so
the witness hoped, and that the existencé of such-an agreement might
be a8 strang factor in the minds of the Bronx Jufors in assessing the

witness's credibility and in svaluating the worth of his testimony?
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DPINION.BELOU
The Opinions of the lower courts dealing with these issues at hand

were never published, gach New York Cﬁurt gave an unpublished
cpinion. ‘

The Petitioner is asking this Court to review a decision of a New
York State Court from the County of the Bronx, see Appendik
(Exhibits: Lower court opinion(s] appended: (III) Bronx Sup.Ct;
decision, pages# A5 -to- A24). |

The Petitioner appealed said decision to fhe.second tier court
called Appellate Division-First Department- who denied Petitioner the
right to appeal, stating that there was no-questicn of law to be
reviewed, see Appendix (éxhibits: Lower court opinion appended (II)
Appellate Div. 1st Dept., pages# A3 —to- AkL). .

Then the Petitioner appealed to the New York State's hiéhest court
called the New York Court of Appeals, who dismissed the appeal as
unappealabie on. March.26th.2021, see Appendikx (Exhibits: Lower  court
opinion appended (I) N.Y. Court of Appeals, pages# A1 -tao- A2).

The order of the N2w York Court of Appeals denied the Petitioner's
motion for review on March 26th, 2021, was the highest cuﬁrt in Nem
York State in which a decision could be had, denying dispretianary
review, a copy of order is appended at Appendix (Exhibits: Lower
court opinion appended (I) N.Y. Court of Appeals, pages# A1 -to- AZ2).

) STATEMENT . OF . JURISDICTION

The statutory source for this Court's jurisdiction is invoked under

Title 28 U.S.C. $1257(a). This petition is filed within 90 days from

New York State's highest court denial of discretionary review, on or
before March.26th, .2021 (Friqay), and Petitioner mailed this. petition
originally on June . 24th, 2021, "Notarized Proof of Service" placed

within the prison-house mailbox (Petitioner is confined to an
institution called Wende Correctionél Facility) on that date in ordef
to determine whether this petiton is timely filed.

An extension of time within which te file the petition for = m;it
of certiorari was granted to correct and resubmit the petition within
60 days starting from July 12, 2021 by Clayton R. Higgins,Jr. (202)
479-3019 within the Clerk's 0ffice, and the reguested info pertaining

to the extsnsion was dealing with page limitations for petition, and

the npinion af the lower court invthe'appendix.'
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CONSTITUTIONAL. PRDVISIDNS.-STATUTES AND. RULES INVOLVED:

UIII Amendment to the United States Constitutian provides in pertine-

nt part "[N]Jor eruel and unusual punlshments inflicted. "(1791 A.D.);
VI Amendment to the United Stetes Constitution provides in pertinent‘

part: "In all criminal prusecutions, the accused shall enjoy the
right to a ***trial [] by an ;mpartial jury *** [and] to be confront-
ed with the witnesses against him *** [and] tu-have compulsary proc-
ess for obtaining witnesses in his favar *** [and] to have the Assis-
tance of Counsel for his defense." (1791 A.D.);

V Amendment to the Unlted States Coanstitution provides in pertinent
part: "[N]or be deprived of liberty without due process."(1791 AD); .
XIV Amendment to the Unitéd States Constitution provides in pertine-

nt part: "[N]cr shall any State deprive.any person of life, liberty,
or property, without due process."(1868 A.D.):

- e e M G = e -

Néw.ank:sta%e:éanstitutiun,.Afticle-ilu§6'(Right'td;defehée"coﬁnsel

in open court *** Defend in person with counsel*** shall be informed
of the ﬁature“and"cause of the accﬁsation ***Be confronted with the
witnesses against him *%** [N]o person shall be deprived of life,
liberty or property, without due process of law); Appendix,pg#V;
New.York State. CanstitutiunJ Artxcle 1,.85 (Punishments: "[NJor cruel
and unusual punishments,"); Appendix,pg#IV (after table of Con.III):

Rl I R i I Sypu——"

New.VYork State Statutes: Permitting Collatersl review of caonviction

Criminal Procedure Law §440.10 (1)(f)(Prejudicial Conduct); App.#VI;

Criminal Procedure Law $§440.10 (1)(g)(New Evidence discovered) ;App#VI
Criminal Procedure Law §440.10 (1)(H)(Constitutional Violation);Ap#Vl

Criminal Procedure Lauw §h40.20.(To set aside sentence) ;Appendix# VII

Criminal Procedure Law §40.10(2)(a)&(b){(Same Criminal Transaction) ;A#WHii
Penal Law §70.25(2)(Concurrent and Consecutive Sentences);Appendix,p#IX

Note: The p:oviéinns involved are lengthy, I have provided their
| citation (which can be found on WestlLaw under Mckinney's
Consolidated Laws of New York), and indicated where in the

Aphendix to this petition the text of the pfnvisions appear
in-full (after the table of Contents for Appendix,pgs#IV-TIX),

1 .
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LIST. OF . PARTIES

?}é All parties appéar in the caption of the case on the cover page.

RELATED.CASE. (PRUCEDURAL HISTURV)
Petitionar was indicted in-1988 by a Bronx County Grand Jury, and

was convicted in 1989 before Hon. Daniel J. Sullivan, Bronx Supreme
Court Judge, after a jury trial, during which betitioner testified.
The Petitioner was represented at trial by attnrney.Frank lLoverro,
Esq.,. Sald conviction was for the crimes of Murder in the Second
Degree (3 Counts) and Attempted Murder in the Second Degree (2 counts),
Petitiaher,was'sentenoed on August Bth, 1989, to the following
term of imﬁrisunment:'QZ Years to Life, Consecutive Sentences (See,
HizhullahAnkhAman.v, . Walker, 105 F Supp 2d 339, at 341 [Facts.& Pro-
cedural History]ts.b;m.v .2o0001). E

VoL

A timely direct appeal was taken, and defendant's conviction was
~affirmed on March 12th, 1992, by the Appellate Divisinn, First Dept,
People_v. Johnson, 181 A.D.2d 509, 580 N.Y.S.2d 357. .0n June 19th,

1992, the New York State Court of Appeals denied leavevto appeal
frem the Appellate Divisions Order of affirmance People v.-Johnsnn,
B0 N.Y.2d B33, 587 N.Y.S.2d 917

 Petitioner's case history within the Court System is as follous:
1.People v.. Johnsen,181 AD2d 509, 580 NYS2d 357 (Direct Appeal 1992)
2.People. v, Johnson,B80 NY2d 833, 587 NVS2d 917'(Eéave_Denied 1992);
3-Peop1e-v}-30hnsun,a1 NY2d 763, 594 NYS2d 725 (Reconsideration 92);
4.Hizbullahankhamon.v. Coughlin, 216 AD2d 869,628 NYS2d 909 (1995);

5.Hizbullahankhamon-v,..Goord, 522 US 935,118 §.Ct.344(Cert.Denied -97);
6.People_v.. Johnsom, 242 AD2d 408,661 NYS52d 683(Coram Nobis 1997);
7.People v. Hizbullahankhamon, 50 NY2d 1012,666 NYS52d 107(Lv.Dismiss);
B.Pecple.v. Hizbullahankhamon, 91 NV2d 834,667 NYS2d 688(Reconsid.98);
9.People.v.. Johnson, 258 AD2d 977,685 NYS52d 568(Caram Nobis 1999);
10.People.v..Hizbullahankhamon,93 NY2d 899,689 NYS2d 711(Ev.Dismis§B
11.Hizbullahankhamgn.v,. Walker, 105 F.Supp.2d 339(S5.D.N.Y.2000);

. 12.Hizbullahankhaman.v..Walker, 255 F.3d 65 (Fed.Habeas Corp.2001);
13.Hizbullahankhamon.v.. Walker, 536 US925,122 S.Ct.2593%(Cert.2002);
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AV T

]4‘People-v..Jnhnson.(A.K;d..Hizhullahaukhaman),;_ﬁisc.Zd;_(Bx Sup. ,
£t.2005)(C.P.L. §440.10 Motion denied 7-7-2005, Bx Court, Judge '
_H}N; Byrne); . '

15.People v. Johbnson (A.K.A. Hizbullahankhamon),. A.D.3d. (1 Dept
2006)([M-3874] Judge Richard T. Andrias Denying Certificate of Lv .
to Appeal §440.10 upon the date of 1/17/06,entered 1/2&/05; |
same Judge upon Rearjnment{M—1138] denied on 12/24/06, entered |
12/14/06); . .

16.Peup1e»v..Hizbullahaukhamon,__A.D.3d;;(1 Dept.2006)(Coram Nobis)
([M-1136] denied, entered 7/13/2006); 2006 NY App Div.LX 9318.

17.People.v. Hizbullahankhamon, 7 NY3d 848, B23 NY52d1778 (Ct. App.
9/26/2006){Coram Nobis denied leave);

18..In.an.unpublishedﬁupiniun, the New York State Bronx Supreme

Court for the 12th Judicial District, Judge M.Marcus entered an
order denying the defendént's cullateral-motion (Appendix, pagés#
A5 -to- A24; AGLE -to- A665 {(Exhibit# B, Bronx Supreme Court
Decision on 7/17/20 [Fridayl);

19, Petitioner applied for permissiaon to appeal to the N.Y. Appell-

ate Division, first Judicial Department, Judge M.J.Mendez entered an
order denying the application, see Appendix, pages# A3 -to- AL4; AGLL
-to-. AGLS (Exh;bit# A, App.Div., decision entered 11/5/2020 [Thurs]).

20. Petitioner applied for a Cértificata for leave to appeal to NYS
highest court, fhe N.Y. Court of Appeals, Judge R.J.UWilson dismissed
the application as non-appealahle on (Friday) March.26th,.2021, see
Appendix, pages# A1 -to- A2; A618 -to- AG19 (Exhibit: N.V. Collater-

a; Appeals to the App.Div, and Court of Appeals). It is an unpubl-

ished decision.

STATEMENT. OF . THE . CASE:

Only evidence at trial was the testimony of three drug dealers, who
were according to the Bronx Prosecutor co-conspirators with Petition-
er in a drug outfit that had dispbtes over drug selling territory in

the Soundview section of the Bronx New Yerk inm 1587 -to- 1988.
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According to the Bronx Prnsecutor's.uffice,.overwhelming evidence
at trial established that Petitioner, acting in concert with four
others, went to a Bronx apartment known as a drug processing mill,
to straighten out a dispute over drug-selling territory. After dir-
ecting the five drﬁg dealers in the apartment to strip, Petitioner
and his'acdomhlices'faok their jewelry, money and drugs. UWhen an aé-
complice announced that all conspirators ‘in the drug outfit would be
killed and opzned fire at the naked drug dealers of the outfit, Peti-
‘tioner fired all five rounds contained in his shotgun at the group..

All were hit by bullets, and three of the drug ocutfit members died.

Two survivors identified Petitioner at trial as one of the two sho- -

oters, as did an accomplice who had agreed to testify against Petit-
ioner in exchange for 15 counts of the_indictment drnppéd,aut of the
16 counts,uithin-indictment# 3205/88. See Appendix Pages# A131--A132,
ASDS-A53B;A539—A563,A839-AB71; all these pages explain the Pfosecut-
or's vieuw. . l '

. The Petitioner's story was that he had a viable Alibi Defense, he
testified in his oun behalf stating that he was in Seattle Washington
at the time that the crime occurred, infofming his defenss counsel of
his Alibi months before the trial, and the lauwyer faileq to aobtain
-thevFlighf Manifest from the Airline gstablishment in ofdgr te supp-
ort my claim ... 30 years later, the N.VY.S. ﬁttofney General's 0ffice
sent to thefPetitiﬁner and the Bronx Prosecutor's O0ffice my Airlinse
Ticket (Boearding Pass) for Continental Airline showing a reasonable
doubt that I was in another State on January .9, 1%88 (Séturday) hours

before the crime occurred at 3:00 am January 10, 1988 (Sunday), see

Appendix, Pages# A127-A130 (Exhibit# 1, herein: Airline Ticket frum'-

the NV A.G.'s Office); A494-A497 (Contempt Motion, Exhibit# F); A564-
A567 (People Affirmation, Exhibit#2); A577-A579 (Reply Motion, Ex#1);
" A738-A741 (XXiv. Exhibit# X),

The Petitioner stated during his trial testimony as a teenager that

his-real birth name is Kirk.Johnson (Appendix, page# A301, A310. (Tri-

al pages# 621-622,646-647), And the Petitioner alsoc went by the name
of Kirk.Kittrel (Appendix, page# A25,A313). In 1993, the Petitianer
changed his name legally due to religious reasons by the N.Y.5. Wyom-

ing County Supreme Court, Index No.#26962 (Appendix, pgs# A158 [Defe:
. ndant's Change of Name, Exhibit# 13]; see Appendix, pg# A142 [Rap Sh-
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eet of HiébhllahnnkhAmnn, NYSID# 6131217z, Exhibit# 6); Shouwing that
Kirk Johnson & aabail Hizbullah Ankh Amon is thé éame"person who has
been 'in Prison for 33 years, since he was 17 yrs old, trial & sentence
at 18'yfs old, | )

The reason why hHe went to frfal was due to his Alibi Defense, and an
slibi instruction was given by the Bronx Supreme Court Judge to the
Bronx Jhry 5ecause the Petitioner took the witness stand in his own-
behalf informing the Jury that He was in Seattle Mashington_at‘the
time. The Bronx Jury shoﬁld have been allowed ta view the Alirline
Ticket for their consideration. Due to thst, Defgndanf filed a 440.10
motion in Bronx Sup.Ct. to attack the Judgment of Conviction. 1In
order to prove that He was not the Killer, He submitted his D.N.A.
Data from C.0.D.I.S5.- N.Y.5. DNA.Data Bank, see Appendix, pbs# A196-
A204 (Exhibit#19, Petitioner's D.N.A. Profile & Marker); -A498-A504

(Contempt Motign, Exhibit# G); A582-A587 (Reply Motion, Ex.#3); A742-

A747 (XXv, Exhibit# L: DNA Profile); Petitioner submitted his DNA
Prnfilé because within his case the true Killer left behind his black
jacket outside of the crime scene, which had blood on it, and other
biological data that was never tested. There ‘is biolngiéal evidence
from this triple homicide case that still exist, and é DNA Test will
be able to exonerate him completely. -
. There is a Two Page Forensic Report créafgd by NY City's Crime Sc-
ene Unit (C.S.U.) of 1/10/1988, which is depicting photographs numb-
ered #24 & #25, which display a bloaody black jacket at the crime sc-

ene (I put Check Marks by them), see Appendix} pgs# A159-A160 (Exhib-“

it# 14, Forensic Report by CSU); A7LB-A7L9 (XXvi, Exhibit# M). This
Forensic Report was spoken about & shown to my Jury with photes. Due
to these facts, petitioner included a request for DNA Testing within
his newly filed 440 metion under actual innocence,

This triple homicide took place within a drug processing mill, the
only witnesses were three drug dealers (black males, uwho wefe also
addicts), all ef them made a deal with the Bronx Prosecutor's Office
not to be prosecuted for the A-1 Felony Drugs found in the ‘Apartment
of Soundview Projects, see Appendx, page# AZ245 (Trial page# 203).

The dealers said Petitioner made them strip butt naked and placed

their clothes in the bathtub beforg the shooting étartad, so the
bloody black jacket could not have been theirs. The UWounds of the
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naked were large: 1.# 3-by-33 inches; 2.# 4-by-3 inches; 3.# 3-by-2%.
inches and 2-by-11 inches; The depths of those wounds caused bload &

flesh to spray on (transmitted to) the true shooter, which caused him
to take the jaéket off and leave it at the foot of the building on
‘the sidewalk, soc that he could make a clean get auway, App;ndii, pg#
A299-A300 (Trial pgs#559-560 [Pathologist testimony]),A228 (Size of
wounds [Trial pg# 1211); A211-A212,A214-A218,A222-A224 (Trial Pgs#
61-63,73,76-81,95-100 [Photographs and V.H.S. Cassette Tape was vieu-
ed by the Judge, and he made a ruling]; pgs#77-81,99-100 [Branx DA did
not employ 15 Photos nar the V.H.S. Cassette Tapel); A235 (Trial pg#
143 [C.5.U., identified clothes in the bathtub for Jury]); A237 (Trial
pgs# 146-147 [Jurors shouwn photagraﬁhs]); A239 (Trial pg# 150 [Brime
Scene Unit Forensic Report shouwn to Jury]); A230-A236 (Trial pgs#133-
145 [Detective W. Barney of the 1988 C.5.U. took the Photos of the
Triple Homicide Crime Scene on Jan. 10, 1988]); ﬂg&ﬂ (Trial pg# 168
-[C;S.U.~invastigateﬂ Cfime Scene from ﬁam-1pm])."Theref5re, the-Pho;
tographs of the bloody. jacket Qutside of the apartmeﬁf building of..
"the triple homicide were analyzed by the Bronx Judge of the trial and

the Bronx Prasecutor conducting the trial, but the actual jacket fhat
was labelled as Evidence, was not tested for Deoxyribo Nucleic Acid

(DNA) or-even blood tested, but its likeness was showns to the Jurors.

Therefore, DNA is inside the jacket, upon the collar (Ring around

the collar [skin dslls]) sweat under the armpits, hair, saliva,
'mucous, or some unknown biclogical data Petitioner may havé no
knowledge of, etc.  Once the shooting étértéd, the shntgun blast in
close guarters would cause bleod & flesh to spray.

All 3-S5tate-lWitnesses (Raymand Reid, Timothy Clark, Samuel Hull)
stated that Petitioner killed these men, but Mr. Clark & Mr., Hull
(both who were shot) both stated that their eves .uere. clased during
the shooting, and played.dead, they did. not see who pulled the .

trigger, so their testimony was called intso guestion, see Appendix,

Pgs# A249 (Trial pgs# 231-232 [Clark played dead]); A259 (Trial pgs#

316-317 [Hull played dead]); A346 (Trial pg#798 {HuUull shut his eyes]),.

Petitioner's defense was that he didn't do it, due to his Alibi,
and there was "no" fingerprints; "no" D.N.A. Testimg, "no" blood

samples tested, "na" Weapons found, Petitioner wasn't. found at the

crime scene, and he made "no" confessions, see Appendix, pgs# A241-




A24L2 (Tri=l pgé# 169-171 [No Fingerprints of Petitioner were found,

no Weapons found, nor was Petiticner found at scenel).

At trial, it was Petitioner's word against the word af the three
drug dealers ... 3 against 1 ..ﬂ whose wards do you helieve was the
bottomline! | . .

If the jury would have saw the Airline tickef,,it wau1d have tilted
the scales! Eyewitness testimony is inherently prdven false . in the
face of DNA evidence.

Clark, Hull and Reid had criminal records prior to this incident,
and Petitioner didn't have a record and was 17.yrs . o0ld.at.the . time,

It was Mr. Reid, who didn't reveal his "PROMISE" that was made ta

him by Prosecutor James Palumbo, who said at trial that MNo.Promises

were made. to.him.about. four. times, sce Appendik; pgs# A2B7 (Trial pg#
470,1ine 11); A288 (Trial pg# 472,lines 14-17 [Here he said the Judge
didn't make any promise]); A288 (Trial pg# 473,line 7); and A289
(Trial pg# 474,1lines 1-8). '

The Bronx Prosecutor's 0ffice shoﬁlﬁ havs‘fully disclosed the

cooperation Agreement made with witness that the Bronx District
Attorney's Office promised to Write, and in fact rete, a Letter.of

Recommendation.to.the N.Y.S. Board. of.Parole in bghalf of, the State

Witness, which detailed His Cooperation with the Prosecutor's O0ffice
and Communicating a recommendation far hi§ release on Parole, at his
first Parole Hearing. See Appendix, pgs# AL23-pL24 (Reid's Parole
Hearing of Junme 12, 1991 [The Parole Board was unaware that such a
promise had taken place because another Brorx Prosecutor had
recommended that Reid sérve the Maximum term withéut being aware of
the prdmise Prosecutor Palumbo had made with witness Reid some 3
years before, it was Reid's Lawyer (Ronald Garnett, Ex-Bronx Crim.
Judge) who algo wrote a letter initially informing the NYS Parole
 Board about the Future Promise the Bronx Prosecutor made to his
client for agreeing to testify at trial against Kirk Johnson for the
State of Nv)sn the NYS Parnle Beard adjourned the Hearing,in order to
findout the truth of this "PROMISE" because they were planning to
deny him parole for threa reasons: 1. It was an extremely'violent
crime; 2. He admitted to being armed with a Gun; 3. He was on Felony

Probation at the time of the instant offense, see Appendix, pg#
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A427)1); and at the very next Parole Hearing dated August 13, 1991,
the NVB Parole Board received corroboration of what Reid told the

other board from the Bronx Prosecutor, and Reid was released, see
Appendix, pgs A431-A432, ALLI-ALLZ [Certificate of Release to
Parole]l). ’

Not only did Reid receive a Letter of Recommendation for release
from the érnnx Prosecutor & Reid's Attorney Garnett, Eut also from the
Sentencing Judge, see Appenﬁix, pgs# AL38 (official Recommendations);
AL4D-ALLY1 (Recommendations, DA-2; Judge-2; Other-2); after stating
that judge didn't make any promises, Appendix pg# A288 (Trial pg#
472,1ines 14-17). The2 Sentencing Judge was the Trial Judge of
Petitioner's trial (Danmiel Sullivan, éee-Appendix pgs# A220, and
A394), and alsoc Petitioner's Sentencing Judge, Appendix pg# 5221'
Within Mr. Reid's sentencing Record, it makes mention of the deal he
made with the Prosecution, but not spelling it out, due ts the fact
that it was mentioned at Petitoner's Trial, page#ﬁ?h‘(lines 9-13), ]
which is Appendix #A289 (Reid's desl was that if he agreed to testify
against Pestitioner at trial, the Bronx Prose:uior would "drop" 15
counts from thé Indictment 3205/88 [that was the exchange], and Reid

gsaid "No. Promises" weres made to him), but accerding to the senténcing

record the Prosecutor hinted to the Judge about an "additional

"pramise," see Appendix pgs# A396-A397.
Bromise _ . LEEDLLLEXS

How can anyone know "without.being informed" that the Prosecutor

James-Palumbo would write a lestter to the Paruia Board in'hehalf of

his Prosescution witness "Years. After" the witness testified at

~ defendant's trial thHat "No Promises" has been made "for his. testimo-

ny." Defendant was clearly entitled to discovery of the "PROMISE"
that Mr. Reid would be recommended for release hy the NYS Parocle at

his first Board appearance, see "Specific.Request.Made" within the

Omnibus Motion of the Defense in 1988, Appendix pgs# A451, and A4LS53.
The Branx Prosecutor sat by silently while permitting his witness

to testify falsely before.the Jury thst he had not received Promises

in return for his testimony.
It took the Patitioner aver 25 years to collect these documents,
due to the fact that they 2re exesmpt from disclosure in the Stats of

New York, see Appendix page# ALLS5, and based on‘misreérggentajiqns
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tn the dzfense, so Petitloner had to come up with a clandestine way
uf obtazining these documents.

These factors cumulatively cause an egregious effect that
'brejudicéd Petitioner. The Bgunx Prosecutor refused to satisfy their
onus of notice requirements. .

Also raised by the Petitloner in a 440.20 Motion to set aside his
.sentence are the Petitioner's Eighth Amendment claims that he was
sentenced to a de facto Life Sentence‘beyond his Life Expectancy fu;
crimes committed (according to the Bronx Prasecutor) when Petitioner

was a Juvenile (17 yrs old) making the séntencing uﬁcnnstitutional

according to the U.5. Supreme Court, and retraactively applies to him.

as mentioned ih.U.S. Supreme Court Case Precedent of Mcntgamery V.

Louisiana, and Miller.v,  Alabama.

Due to this retroactive effect in law, Petitioner filedia 4450.20 to
. .vacate his sentence of 92.Years.to.LIFE,

Petitioner was sentenced beyond the measures of New York's Lauw,
beyond what NYS Legislature created for Murder in the Second Degree,
which is 25 years to Life. .The-Bronx Supreme Court Judge gave the
Petitioner the "Functional Equivalent" of Life without Parole as he

stated at Petitioner's sentencing, see Appendix, hage# Eggg(Exh.#hG)
(Sentencing Record, page# 17). 1In fact, the Bronx Judge gave the
'Petitioner the punishment for New York's First degree Murder knowing
that the Petitioner was to young to be indicted for Murder in the- '
First Degree (Which begins at 18 yrs old)

The sentence is = Uindlctlve Sentence because Petitioner uas
penalized for exercising his right to have a Public Trial in NVYS, and

not once did the Judge consider Petitioner's YOUTH, because it was

the sentence that mattered, it is vindictive because it is way beyond

Appendix Pages# A207-8208 (Trial pages# 2-3 [Plea gffer and warning '
to consider]). Basically, Petitioner was warned that if he went to
trial that he would never see the light of day =again, as the de?ense
lawyer mentioned to Petitioner in the cell behind the door of the
Court Room And at Sentencing, Appendix Pages# A207-A208, and"A386"(Tr
Sentencing pgs# 11-12 [He will Never see the light of day again]).
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e oo o --REASONS FOR GRANTING THE.PETITION ..

- Point-1: PETITIONER IS SEEKING EXCUSAL OF PROCEDURAL ERROR
: : THE GATEWAY. THROUGH WHICH PETITIONER. MUST.PASS:

"Actual Innocence" and "Ineffective Assistance of Caunsel" are the

two GATEWAYS that a Petitioner may havs his Federal Cnnstitutional

claim:

(de facto 1ife imprisanment without parole far thoae under the

age of 18 at the time of their crimes violatas the Eighth Amend-

ment's prohibition on cruel and unusual punishments [as to Juv-

enile Offenders], announced a new substantive cunstituticnal

rule that was retroactive on State Collateral Review)
Considered on the merits if he makes proper showing of actual innoce-
nce; Actual Innocence is not itself constitutional clainm justifying
"Habess . Relief " but instead is gatewa! through which habeas petit-
igner must. Eass to have his otheruise Procedurally Barred constitut—
ional claim considered on Merits, see Herrers. V.. Eullins, 506 US 390,
113 §.Ct. 853 (1993) (at issue# 5), which is clearly .established lauw
~requ1rement of ‘Supreme Court-Precedence, - T R

Petitioner must be denied federal Relief absent an independent
constitutional violation occurr 1ng in the Course of the underlying -

State.Criminal. Proceedings (Herrera, 113 S.Ct. at 855),

Petittoner must seek excusal at this time of any Procedural errors,
so that he may brlng an independent constitutional claim challenging
his ccnv1ction, or sentence (Herrera, 113 S.Ct. at 863).

The Fundamental Miscarrlage of Justice Exception is available anly
where the prisaner .supplements his const1tut10na1 claim with a color-
able showing of factual innocence, Kuhlman v. -Uilson, 477 US 436, 454
106 S5.Ct. 2616, at 2627 (1986).

Petitioner herein stafes that Constitutional Errors at his trial

deprived the. dury of critical evidence tha+ would have establlshed
his innocence:

"Defense Counsel's duties include a duty to investigate the defen-

dant's most important defense, and a duty to adequately investig-
ate and introduce into evidence records of Petitioner's Alibi

defense that demnstrate factual innocence, or that raise suffici-

ent doubt on that gquesticn to undermine confidance in the ver iu*"
Strickland_v.‘Mashingtun, 466 US 668, at 691; and HSragg . v. Galaza,
242 F,3d 1082, at 1088 (3th Cir. 2004):

_The Laogic of Murray v,..Carrier, 477 US 478, =t 488, 106 5.Ct. 2639,

gage #19
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at 2645...Explicitly says that, in absence of a Constitutional. viol-

ation, the Petitioner bears the risk in Federal Habeas for all Attor-
R —— 3 A

ney.errors made. in.the. Course.of.the representation...

«..Petitioner must show "not merely that the errors at trial created
8 Possibility of Prejudice, but that they worked to his actual and
substantial disadvantage, infecting his.entire.trizl with error of
cunstitufionaladimensions"...(Mprray, Id. at pg# 2648B).

‘Fetitioner Hizbullah-Ankh-Amon is requesting an excusal of Proced-

ual Bar and is requesting that the Murray. standard be applied as in
Schlup.v.. Delo, 513 US 298, at 322-323, 115 §.Ct. B51, at BG64-B65 _
(Standard of Murray,v..Carrier; which requires habeas Petitioner to

show that a Constitutional Vioclation Probably.Resulted in the convic-

%Ean-n?unneAmhb;is.actuaily.innoceut, rather than more stringent .

Sawyer_v. Whitley, 505 US 333, 336, 112 5.Ct. 2514, 2517 [Shouwing

actual innoéehcet Pet;t}oqggvmugg demcnst;ate, by‘cleérJand-conviuce_h

Aing.evidence;vno~jpror.uduld Have found him guilty] in demonstrating
actual.innocence to permit a court to consider merits.of.claims, gov-

erns Miscarriage.of.Justice.lnguirv when a Petitioner wheo has been

sentenced. to.Death.raises a claim.of.actual.innocence.to.avoid.a.pro-

cedural-har.tn.thelconsideration-ofnthe.merits.of-his,Gnnstitutianal
claims); Murray, Id. at pg#i496, 106 S.Ct. at pg# 2649.

As a preliminary matter, it is important to explain the difference

between Schlup's.claim.of.actual. inmocence and the claim of actuasl

innocence asserted in Herrera-v.ncnlliné (Supra, 506 US 390); In Her-
ggig, the petitioner sdvanced his claiﬁ of innucgnce to support a
novel substantive constitutional claim, namely, that the Execution.of
an.innncant-persnn.mould-viaiate-the-E;ghth.Amendment. Under Herre-

ra's theory, even if the pruceedingé that had resulted in his convic-

tion and sentence were entirely fair and error free, his innocence
would render his.execution s "constifutionally intolerable event."

SchluE!s'claim of innocence, on the other hand, is procedural,
rather than substantive., His constitutional claims are based not on

his innocence, but rather on his contention that the ineffectiveness
of his counsel, sae Strickland.v. Washington, 466 US 668, 104 S5.Ct.
2052 (1984); and the withholding of evidence by thes nrosscution, see

RAREE- R B R R o

Brady v,.Maryland, 373 US 83, 83 S.Ct. 1194 (1963), denied him the

full panoply of protections afforded to criminal defendants by the
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Censtitutional.Provisions.

THE _CLEARLY ESTABLI SHED .LAW REQUIREMENT: -

The Bronx Supreme Court ruled Contrary to, and applied an unreason-
able application of the Miller & Montgomery Standards of U.S.
Court Precedence. '

Petitioner Hizbullah-Ankh-Amon argues that Frank.J..loverro (Bronx

Defense Attorney appointed by ﬁx Sup. Ct.) rendered ineffective assi-

stance of counsel by failure.to-investigate in violation of U.S. Sup-

eme Court Precedencs, see Williams.v._Taylar, 529 Us 362, at 390, 120
S.Ct. 1495, at 1511 (2000)(Trial Lawyer failed to investigate).

To establish ineffective assistance ﬁf counsel, Petitipner hust de-
monstrate the two prong test:

(1) That Loverro's performance was a deficient perfarmance
that fell below an.objective standard of reasonableness, it
was unreasonabls under prevailing professional standards,

-

Strickland.v. Washington, 466 US 668, at pgé 687, 104 5.Ct. ap pEaogd,

(2) That def ‘icient performance prejudiced ths defense, Strick-
L land-v.-Mashingtun, 466 U.S. at pg#. 687, 104 S.Ct. at pg¥2u0BL.

"These standards require na-spacial.amplificatian in order to def-
ine coumnsel!s.duty.to invastiggte, the duty at issue in Strickland,"
Id. pg.#690-691, and 104 S.Ct. at pg# 2066. . !

Unless a defendant makes both-shnmiqag, it cannot be said that the

conviction resulted from a breakdown in the adversary process that
renders the result unreliable, Strickland, .Id. pg#687, and 104 S.Cf.
at 2064, ‘ _ o

Mere specific gui&elines are.not appropriate. The Sixth Amendment
refers simply to "counsel;" not specifying particular requirgments4of
effactive assistanﬁe, Strickland, Id, pg# 688, and 104 5.Ct., at pg#
- 2064 (Issue# 6): But the performance ingquiry looks fq "reasonable- .

Dess" within the norms of practice as reflected in American Bar Asso-
ciatioﬁ standards and the like, 8.9., A.B.A. standards for Criminal
Justice sections 4-1.1 to 4-8.6 (2d ed. 1980)("The Defense Function")
are guides tﬁ determining what is reasonable, Strickland, Id pg# 688,
and 104 S.Ct. at pg# 2065 (Issuef 10);
PREJUDICE & REASONABLE BROUBABILITY:

Any deficiencies in Counsel's performancs must be prejudicial to
the defense in order +a constitutse inéffective assistance under the

Constitution ... In certain Sixth Amendment contexts, prejudice is
presumed., Actual or.Constructive.dsnial of the assistance of Counsel

$# 13
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altogether is legally presumed to result 1n prejudice, Strickland
" pg# 692, and 104 S.Ct. at pg.#2067 (Issues# 15 & 16); .
Accnrdzngly, the appropriate test.for. Eragudice finds ite roots in
test for. materiality of exculpatory information not.disclosed. to. tha_
defense by the prosecution, see U.s.-v.-Agk;s, 427 Us g7
112-113, and 96 5.Ct. 2357 at Pg# 2401-2402 (1976);
Id pg# 694, and 104 5,Ct. at pg#2068 (Issued 19);

Id

,-at.pgs# 104
and Strickland,

The defendant must show that there is a reasonable. probability that-
‘but for counsel's unprofessional errors, the result of the proceed-

ing "would.have.been. different. A reasonable. prcbability is 2 prob-

ability sufficient to undermine.confidence in the outcome,
M

Id. 694, and 104 5.Ct. at 2068 (Issue# 19),

. In New.York.- State, where a defendant makes a.

Strickland

"specific request” for
a2 document, "the. materlallty elemgnt" under Brady v.—Maryland is

, established see Peaple v.«Fuentes, 12 N Y 3d 259, at 263 (Ct
N.Y. ZBDB [Issue# h]) : o R LY

For a claim of actual innocence tgo be credible,

3

claim requires
Petitioner asserting actual innocence to Support his allegatinns of

constitutional error wzth new -reliable._evidence, whether 1t be excul-

patory sc1ent1fic ev1dence, #(2) trustworthy eyewitness accuunts
#(3) eritical.physical. gvidence,

ar

that was not FTesanted at trial,
Schlup.v..Delo, 513 US 298, at pg#324, 115 S.Ct. 851, at pg# 865,

POINT-2: "Thera Has Been A Retroactively Effective Change In The Law-
: -++. The Supreme Court -0f The U.S. Has Held That Mandater
Life Imprisonment Without Parole For Those Under.The.Aqe of
18 At The Time.Df.Their_Crimes Violates The Eighth Amend-
mant's Prohibitinn On Cruel and Unusual Punishment... Also

see N.Y. Eonstitution, Article. 1§5 (Cruel and Unusual
Clause)' ,

Petitioner Hizbullah-Ankh—Ambn, was born
the date: January 4th, 1971,

.and was 17 years old in Janua

Kirk Duval Johnson on
see (Exhibit# 6) & (Exhibit# 13),

ry of 1988 when the Bronx District
Attorney (Prosecutor's Office) said that the Petitioner was the
Trigger-man in a Trlple Homicide within
the Bronx, New York City,

the Soundview Section of
and after the July 1989 trial - Petit-
ioner was found guilty - and sentenced in August of 1989 by Bro-

nx Supreme Court Justice Daniel J. Sullivan tgo 92 years to LIFE,

' Page# 4
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Pé;itibnéf first appealed his sentence in'1991-1992 ih the NY State
Appellate System claiming that his sentence was in violation of the
Bth Amendment of the U.S. Constitution and was denied as meritless,
and now after 33 years within-the NYS Prison System and the Petition-
er is 50 years old with the chronic disease of Diabetes, é
Retroactive Effective change in the law by U.S. Supreme Court who has
held that Mandatory Life Imprisonment Without Parole for those Under
The. Age.of.18 at the Time of.Their Crimes viclates the Eighth Amend-

ment's Prohibition on Cruel and Unususal Punishment.

By Notice of Motion dated October.3rd,.2019, the Petitioner moved
to vacate his sentence pursuant to_Criminal Procedure Law (C.P.L.)
$440.20 based on the following grounds: Retroactive.Application

Grounds: "It is Unconstitutional to sentence a 'Youth' to Life Impri-

sonment Without Parocle for Second.Dagree.foenSES (Lesser Included

Crimes of First Degree Murder), and 'Fact' (other than prior convict-'

ion to treat. recidivism) that increases . the penalty for the crime

must be charged in an indictment, submitted to a jury, and proven

beyond a reasonable doubt. N.Y.S. Legislature has acted properly

within its broad power to define crime and their punishmpent. For
Second Degree Murder, it is 25 years to Life, Instead, the Bronx
Supreme Court Justice has saought to.evade the Constitutional require-
ments associated with the characterization of a 'Fact' as an offense
element, and evaded the Rehabilation. of.the.YOUTH, which is a factor

‘associated in defining punishment by N.Y.S5. Legislature under Ex Post
Facto approval.” - - |

After a review of the logic of Roper, Graham, Miller, Mantgomery,
and Adams, which unavoidably extends not only to de jure life without
parole szntences, but also to de facto ones (both fypes of sentences
deny.a child offender a chance to return to society), for a louwer

court to circumvant Miller by sentencing juveniles to a term of years

that exceeds. the Juvenile's projeéted lifespan, the guestion put
forward to this Court: "Is this an aburd result?"

Is NY State's sentencing of juvenile offenders as if they uwere hot
children, sentencing them to dis in prison that exceed his life

expectancy, defying decency without clearly considering the fact that




he is 3 child, and making the sentence all that counts, without
consideration of his chances of rehabilitation: "Is it an aburd
result?" . _ _ _

Tha.Branx Supfeme Court Judge denied the Petitioner the relief
requested herein after the Petitionef displayed the clearly ‘
established law requirement of the Supfame Court Precedenée; which
the Petitiqner nbm puts forward that the Bronx Court's decision is

"contrarx" or an "unreasonable. application" of Supreme Court

Precedence.

The next qqéstinn, does the Supreme Court's decision in Miller.v.
Alabama,(77) and Montgomery.v. Louisiapa,(78) as well as Adams. v,
Alabama, (86) prohibit under the Eighth Amendment mandatory 1ife

sentence without parole for juvenile offenders, announced a new

substantive constitutional fule that was retroactive en State

Collateral Review even for, de.facto.Life.Sentence, basically whether

Montgaomery expanded Milier'srgdldiﬁgl'énd ﬁhethéf-ahy suéh eigansfaﬁ--

can be applied retroactively?

The Bronx Supreme Court's decision clearly vieus the de jure life
“without parcle sentencse aé the only sentence that the Miller Standard
was to be applisd for, and not the de facto, but also dg facto life
sentences of 80 yrs and 100 yfs, and the. like, actually deny a phild
offender a chance to resturn to society, which is the intent as
mentioned by the Bronx Judge D.J. Sullivan uwhen he mentioned the
Functional Equivalent. Factor iﬁ order toc give the Petitioner Life
without parole, see Appendix pg# A389 (Exﬁihit#.hn,»paéa# 17
[Sentencing Minutes]); and Appendix pg# ABB0 (Exhibit# S, page# 17).

When Petitioner was arrested, convicted and sentenced after & trial
by a Jury of the Bronx, he was a "Youth" at all times, see Appendix
pgs# A379-A380 (Exhibit# 27 [Arrested in Washington State as a
Juvenile]), and A142 (Exhibit# 6 [Rap Sheet]). "Youth" means a
person charged with a crime alleged to have committed when he was at
lzast Sixteen years old and less than Nineteen>years old withinm NV
State (definition of terms for "Youth Offender" at Criminal Procedure
Ltaw [C.P.L. §720.10]).

- The Bronx Sentencing Judge had sentenced Petitioner to Consecutive

tarms of imprisonment, using the "Functional Equivalent Factor" in
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crder to éivé Petitioner Life Imprisaonment Without Parole, which is
the punishment for NY States' First Degree Murder Offenses, not for

Murder in the Second Degree crimes, Petitioner was sentenced on
August 8th, 1989, as follous:

25 Years to Lifa (Cnunt;1);
25 Years to Life (Count-2);
25 Years to Life (Count-3);

Indictment No.# 3205/88

Years to 25 Years (Count-7);

8
Bz Years to 25 Years (Count<8);-:

Lol

THe Sentencing Judge of the Bromx, was thz Trial Court Justice af
Petitioner's 1989 trial, he understood that the Trible homicida ~&-

Double Attaﬁpt Murder took place within onme location, ome particular
""place, at one partitular time (according to the Bronx D.A. [within
Milliseconds <0One thousandth (10-3) of a second> of Bach other]), it

was one single.crimimnal transaction (Operation), which took place in

tempural.praxiﬁity of each other,'under one motivational .unity

(intentional killing: Mens Rea & Actus Reus), but Petitioner uwas
‘given these consecutive sentences in violation of New Y;rk Panal Law
‘§70.25(2) and its Exegesis C.P.L. §40.10(2)(8)&(b). Thus, it was thsz
Bronx Judge's intention to deny Petitioner Parole consideration,
Petitiongr's szntence is unlawful because it deniss him parole
consideration for second degree crimes. .

Petitioner's Youth Status was not considered;_but Qas bverlooked as
meritless, that cchsideratinn is the minimal procsdural requirement
necessary to ensurg the substantive B8th Amsndment Protections.

The Bronx Sup.Ct. Judge in 2020 aEused his discretion in denying
Petitioner a hearing on this mattesr, seé Appendix pages# ﬂgﬂ-ﬂgl
(Exhibit# III, Bx.Sup.Ct Ruling, pgs# 16-17); and A661-R662
(Exhibit#B, pgs# 16-17). Other Jurist around the U.S. havs ruled
that this Class of Juveniles who were sentenced to die in prisom are
z2ntitlsd to.& hesaring on this matter: .

In New York County (Manhatier) ‘Peoplev..lLoras, 2020 UL 582&162 (NY Co
9/30/20); People.v, lLara, 71 Misc.3d 221 (NV Co. 1/22/2021)(Lora uas
santenced to B83.years.to. . Life, due to an =2vent that occurred when he .

was a Juveniles, and.the NY Court granted a hearing dus to the Sup.Ct.
ruling in Miller, which was granted in January 2021); "
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McKinley. v.. Butler, 809 F.3d 908 (7th Cir.2016)(0verturning 100 year
sentence due to M lier -&- Mantgomery);

Budder. v.-Addison, 851 F.3d 1047 (10th €ir.2017)(0Overturning three
consecutive 1ife sentences totaling 131 years due to the Miller -&-
 Montgomery);

Malvo.v, Mathena, 893 F.3d 265 (4th Cir.2018)(Four consecutive life
" sentences of the D.C. Sniper, Lee Malvo, who committed these crimes
at 17 yrs aold, were reversed due to Miller -&- Montgomery).

Petitioner Hizbullah-Ankh-Amon is a part of this Class af Juveniles
(17 year olds) sentenced to die in prison, which is now ‘a violation®
of the Cruel & Unusual Punishment Clauses of both U.S. and N.V.S.

Constitutions, , _

WHEREFORE, the Petitioner's Collateral Motion (CPL 440.20) should
be granted in accordance with a Supreme Court Justice's Order; or a
Hearing be Ordered as to those issuésmentinned above; or in the Int-

erest of Justice Powers and fair powers of qiscretian,

A o

POINT-3: The Defendant Was Found Guilty of a Second. Degzee Crime by a
Bronx.Jury and then A.Judge Imposed Punishment Identical To
N.Y, State's First. Degree. Crimes, Violates P. L. 70.25(2) and
its Exegesis C.P.L. 40.10(2)(a)&(b), Because it Allows a Jury
To Convict The Defendant of N.Y. State's Lesser Included Off-
enses (created by N.Y.5. Legislature), But Thents Brenx Jud-
ge's Imposition of Consecutive Sentences for Second Degree
Murders (That took place during the same. Criminal Transact-
ion), as the Functional Equivalent of LIFE WITHOUT PAROLE,
allows a Judge to Impose Punishment Identical To N.Y. State's
First Degree Crimes -For- N.Y. State's Lesser Included Offen-
ses in Vieolation of U.S. Constitution, 14th Amendment (Due

. Process Clause), and N.Y.S. Constitution, Article 1 Sec. 6
(Due Process Clause); :

VINDICTIVE SENTENCING. ISSUE:

SUBRTOPIC: Petitioner Was Penalized For Asserting His Constitutional
Right To a Trial By Jury Where He Received A Punishment In A
Form OFf A Super-Enhancement 0Of Incarceration By The Trial Ju-
dge Due To Petitioner's Rejections of Plea Bargains And Asse-
rting His Innocence, in Violation Of Due Process In The Sent-
encing Procedures, As Mentioned Within Apprendi.Dactrine;:

The Multiple. Murder Sectlion of First Degree Murder P.L. 125.27(1)

(a)(viii) is impossible to commit without alse simultaneously commit-
ting Intentional Murder in the Second Degree P.L. 125.25(1); Vocabul-
ary of C.P.L. 1.20 (37).

N.Y. State Legislature made Murder in the Second Degree as a Lesser

Included Offense of Murder in the First Degree because it is subject
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to e lesser penalty, ses P.L. sections 60.06, 70.00(3)(a)(1), 70.00(5);
C.P.L. section 400.27(10). B

And 1f found;guilty of the First Degree Count and also ths<53cond
degree Count, the Lesser Included Offense "Must" be dismiss as Inciusnry
Concurrent Counts undar C.P.U. sec.e 300.30(4), 300.40(3)(b).

Under the Multiple Murder Statute meaning two or more homicides can't
be run "Consscutively" if it took place as @ "Single.Act” in famporel
proximity to each other, C.P.L. section an.in(z)(a)&(b) and P,L. section
70.25(2), nor can its lesser Included Offenss <+« Which 1s the narrow
constitutional question presented: "Whether Sentencs was parmissible,
givan it exceeds the 25 Year Minimum for crimes"... -

Within this case, Petitioner was actually penalized for asserting his
Constitutiopal'Right to a trial by Jury where he received a punishmant
in the form of a Super-Enhancemant of Incarcerption'by ths Trial Judgs
. due to Petitioner's rejections.of plea bargains, in violation 6f due
process in the sentencing procedures, ‘

If thé Petitioner elected to plead guilty prior to the time of trisel,
- the Bronx County Prosecution 0ffice would have recommended ths
imposition of one.indeterminete.sentence of 1ncarceratign of from
Fifteen Years To Life in full satisfaction of the charges contained in
the Sixteen Count Indictment Numbered# 3205/88, see- (Exhibit# 20, Trisl
Record, Pages#_z-s); see (Exhibit# 22, Indictment No.# 3205/88 filed ﬁy
A.D.A. Peter Creedon); also note that Eleven Counts were dismissed
during trial orders of dismissal, leavinghFive Counts for the quy tao
deliberate upon in 1989, ses (Exhibit#'ZU, Trial Records, pages# 93-95
[Dismissel of 11 Countsl), and the Bronx Jury found Petitioner guilty
(Exhibit# 20, Triel Record pg# 870-871 [Jurord Verdict]). At
Sentencing, the Trial Court imposed Consecutive._Sentences for each of
the Five Counts totelling 92 (Ninety-Two) Years To LIFE, énd_issuing
Five indeterminate sentencas, which were Part.of.the.-sawe.Criminal
Transaction (C.P.L. section 40.10[2][al&(b]). _ . .

The actual collogquy that took place is proof of the willingness on the
part of the Trial Court to accept the plea offer tha Bronx D.A.fs Office
was asking for, see (Footnote#1); During this time period, in the
courtroom, it wes the Judge who wass coercing the defanse to fn:fait all

Constitutional Rights ss 8 penalty, 1f the plea bargain was accepted by
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‘the defense. X
Proof of that forfeiture of right to appesl wss included, Nelson
Burgos (enother Co-defendant upon indictment) pleaded guilty to Robbery

end Burglary in the First Degree (which were dismissed as to Petitioner

at Trial), and on Mey 23rd, 1989, he was sentenced to indeterminate
‘"eoncurrent terms" of 1mpriaohmant Eleven -to- Twenty Two years on the
Robbery Count and and frum Seven -to- Twenty One years on the Burglary
Count ... On Oct.23rd, 1990, the Appellate Division First Judicial
Department of NY affirmed his conviction, stating: "Defendant uas
sentenced in accordance with his plea bargein and within the atétutory
guidelines. 'Having received the benefit of his bargain, dafendant

should be bound by its' terms,'" see Peaple.v..(Nelson).BURGOS,(2), (1st

Dept.1990); and Leave to Appeal to the Court of Appeals was denied on .
~Jan. &4th, 1991, Péogle-v;-ﬂurgds (3), (Ct.App.1991)... And Finally, the
last COdefendant Raymond Reid pleaded guilty to Burglary in the First
Degree and on July 28th, 1989,»he was sentenced to’ an indetlrminate term
of imprisonment of Thres/& One-Third to TEN years...He has never filad a
" Notice of Appeal, see (Exhibit# 41, Reid's Sentancing Record). '
Secondly, Patitionar»states that the Sentencing Court could not have
', imposed a sentence without first reviewing the PreSentence.Report
_(P.S.R.), he contends that in light of the facts that this was the
Petitioner's j}rst;conviction-and-Arrest (Connected with this case at
hand), end that it occurred according to the Bronx D.A. ﬁhén he was only

17.vears-old, nothing contained in shch a report would have encouraged

©

the sentencing Court éo‘upwardly depart or Super-Enhance from the
Sentencing Guidelines or totally depart from the offer made by the Bronx
D.A. if the defendant in fact entered a plea...Defense Lawyer,lLoverro,
actually "protested._this.error" that took place st Sentencing Record,
(4), and (Exhibit# 40)... There were "No Recidivism Factors" implicated
in allouwing a Judge to determine a "EACT" increasing punishment beyond

the Statutory Range, see Almendarez-Torres.v..U.S;,(5), nor would have
the First Degree Multiple Killing Statute bean "invoked" because
Petitioner was not 18 Years 0ld at the time of the commission aof the
crime, P.L. sec. 125.27. » :
HITIE@TINB-FACTBRS: The Bronx Supreme Court must weigh age at time

Bronx Prosecutor claimed that the crimes occurred. The U.S, Supremé
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Court concluded, in imposing punishment, there is lsss of a need for
retribution and reﬁoval from society in order to prevent future unlémful
- conduct for juveniles who are éohvicted'of homicide; a mandatory
sentence of 1life without the possibility of parole 1is an excassive _
santence, as set farth by the 0(.S. Supreme Court in Grahem. V. Florida,
(76), dnd Miller.v.. Alabama,(77), alsoc Montgomery.v;. Lousiana,(?&), as
well as in New York County (Manhatten) Peaples.v,. Lora, 2020 WL 5824162
(NY Co. 9/30/20); People.v;. Lora, 71 Misc.3d 221 (NY Co. 1/22/21)(Lura
was sentenced to 83_!ears-tu.ﬁife for Three Counts of Murder in the
Second Degree & one cbuht'of Conspiracy, NY County Court ruled that
Lora's sentence-waé against U.S. Supreme Court rulings diue to events
that occurred when he was a Juvenile); Also within the NYS Third
Department Appellste Divisicn, In.the. Matter_of.Hawvkins.v. NYS
boces, (79).
Paaalizad For Asserting _lis_Right To.A. Trial

“Under these. circumatances, it's submitted that Petitioner's chcice to

assert his constitutianal right to & Jury Triel resulted in e sentenca

which is Shackingly-Disprqpartiouate to thet which he would have
received for entering s plea, and Shockingly. Disproportionste to what

his co-defendants received for their ples bargeins, who were alse

coerced and threstened with LIFE Sentemces. Their plea bargsins were
not voluntary, nor made ‘without coercive means.

The lawyer for Patitloner,_Frank-J;-anarro, was-acting in behalf of
the Sentencing Judge, who appoint;d this attorney to the Defendant under -
Cuunty.Lam.sectiun.fﬂvbf the Senteﬁcing jﬁdge'was using him as a third-
party lawyer to control Courtroom pleas bargains, in order to dispose. of.
Patitioner'’s.case. froam his_Calendar by denying Petitionér his Constitut-

ional Rights sven if he ‘accepted the plea bargain, it would be with hea-
vy penalty,(ﬁ) ,
Petitioner also argues that, to the extent that the Trial Judge found

different purpose for Super Enhancing Petitionar's sentences by giving

him five "consecutive" LIFE Sentences for asserting his right to a trial

such a finding would violate Apprendi.v.. New.Jersey,(7):

"New Jersey's Sentencing Enhancement practice can not stand. It allouws
a.Jury to convict a defendant of a Second Degree Offense on. its finding
beyend 2 Reasonable Doubt, and then allows a Judge to impose punishment
identical to what New Jersay provides for First Degree Crimss on the
Judge's finding by.a prepaonderance of the evidenca.n
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For asserting his right to a trial, the Petitioner received a punlshment in the
form of additional incarceration, see People.v.. _Patterson, (8).

There were no aggravating circumstances listed into categcries by N.Y, State
' Leglslature for Murder 2 Sentenc1ng.

e — o e

- In New York State, Peaple.v.vpete:san, (9), (The Appellate Division Second
Department Modified the jddgment of conviction making two.consecutive.sentences to

run concurrently because the Court observed:that it appeared that he was

impermissibly penalized-far-asserting:his.rigpt-tu-a.trial).

There is—nmvotﬁer "legal view" as to why a defendant would receive such s Super-
Enhancement for Second Degree Murder, which is a "Lesser Included Offense" for Murder

in the First Degree, see People.v..Miller, (10) Significantly, Murder in the First

Degree under N.Y. Penal Law 125,27 stands alone in that, vhen enactlng the statute,

the leglslature of N.Y.5, made it punishable by DEATH or LIFE without Parole (C.P.L.
400,27 [11; Penal Law 70,00 [51).

On the otherhand, Second Degree Murder (P.L.
125.25 [1][Intentional Killing]) carries 15 -to- 25 Years To Life (P.L. 70.00
[21{al; [31{a] [1]). | : ‘
The Statutory mandated Jury Instruction; whlch 1nforms a “Jury" which is about to -
consider uhether to impose a Sentence OF DEATH or LIFE Imprisonment that if they

fail "to.reach.upanimous. agreenent" with respect to the sentence, Ibe Court will -

sentence the. Defendant to 3. tern. of.imprisooment. with.a. Mlnlmum Term. of_betmeen-HZD

_.and 25 Yearsﬂ-aud a-Maximun.Term. of Life (C. P L. section 400.27 [101), in Eeugle v,
" Lavalle, (11), the Court of Appeals declared uncanst1tut1cna1 this Jury Instruction

because the Jurors are presented with an unacceptable risk that it may result in a
coercive, arbltrary, and unreliable sentence, {12¥, Thus, no constitutional
procedure in place that the Sentence 0f DEATH can be imposed in N,VY.S.

Even where “Multlple Killings. Uccur" as part of “the "Same_Criminal. Transaction,” -
P.L. 125, 27(1)(3)(v111), ‘p.L. 70. 25(2), C.P.L, sec. hB.1U(2)(a)&Lb) o consecutive ‘
sentences are allnwed the court has "no.discretion"; concurrent sentences mandated
as proof of this view, see People.v,.{Abel)_ROSAS, (13), {2d dept.2006 [Life

sentences imposed for double murder should have run concurrently, not comsecutively,

even though two separate "shots" fired, it was same actus.reus]), and also as pfoof,

remember "The HappylLand Social Club Killings" in the Bronx, Pesple..v..{Julio) '

Gonzalez, (80), He killed "87 people" within the HappyLand Social Club in the year of

1990. He was charged with 174 counts of Murder in the Second Degree, see Pecple.v,

Bonzalez, (B1), but only sentenced to 25 Years_to.life, because the Trial Judge

(Burton B. Roberts, Bx Sup, Judge) held that it was Ope.Actus.Reus that took,p;aCE
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causéd the death of 87 psople, (BU). This Sﬁﬁféﬁé_cuurt Justice was not alone in his
understanding dealing with Mu tiple Murder Sentencing, ses PﬂaE‘--w. kChristthe‘
Juomas, (82), where he wes convicted of killing 10 people in Brooklyn on April 15th,

e WV

1984 (Kncwn as the "Palm Sunday Massacre") P he killed TEN people in h1s family
while intoxicated on Cocaine Base (Crack)... He had a Jury Trial for TEN counts of
Murder in the Second Degree, but the Jury said he was intoxicated under Extreme
Emotional Disturbance and found him guilty of Manslaughter in the First. Judge .
Aiello, Kings Cu. Sup.Ct. sentenced Mr, Thomas to "TEN" consecutive terms of B% to 25
YEARS for the B-Felonies. By the operation of the law, the illegal sentence was

reduced to 25 -to- 50 YEARS., Mr. Thomas was paroled in 2018 after serving "34 Years
~in State Prison," '

v - r e A PN e - mm— e e

Because both cases, the'defendant'é'ﬁﬁmiéidél'écts, shared either the temporal
proximity necessary to be a Single_Criminal.Incident, under CPL 40.10(2)(a), or the
MMotivational.Upity" called for in CPL 40.10(2).{b), so.as to.'constitute.elements or. .

integral parts of a Single. Crlmlnal Venture,"

4 v

But somehow wlthln Petltlnner’s Triple Homicide, which tuok place at one lncatlon,

within ooe room, within milliseconds.of_each.other, within a drug processing mill

according to the Bronx D.A.'s folce ... Somehow doesn't fall under CPL sec.,
40 10(2)(a)&(b) that will trlgger P.L. sec. 70.,25(2) .

e Recommendation. for.the.Funtional . Equivaleut Eacto; .

In Ring-v..Arizona, (1&) the Supreme Court of the U.S. overruled Walton.v,

Arizona,. (15) to the extent that it allows a Sentencing Judge, sittlng without a
e ——

* Jury, to find an gravat1ng-c1rBUmstance necessary for imposition uf the DEATH
PENALTY.

Under N.Y, Law, Penal Law section 125.27(1)(a), N.Y.S. Leglslature created

thlrteen (xiii[13]) categories of Eggravatlng circumstances necessary for imposition
of the DEATH PENALTY or LIFE in Prison without Parole!

N.Y.S5. Legislature never
created one category of aggravated circumstances for Murder.in._the.Secord.Degree P,L,

125.25 subdivision-1 (Intention Murder), which under N.V.5. Law is not even listed as
a viclent crime, see (Sentencing Guildelines for N.Y. Violent Crime Categories),

going back to 1967 when the statute was first created, 25.to.Life.was_listed.as._the

Maximum.Sentence for Murder in the Second Degree; and anyone sentenced prior to 1967

under the old law (P.L. sec. 1044) was allowed to petition for -2 reduction under

Executive Law sec. 259-h in order to receive a sentence of 20 —tb—LiFe, SO0 anyong

sentenced under that in 1966 was eligible for parole in 1986 sven for Multiple
Killings under the_Same.Crininal.Trapsaction, C.P.L. sec,40.10(2).
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| e or'al,prcximi.t & Motivational Unity

-Df A. Siu le. Criminal Incident“'

e~

The N .Y. Court of Appeals 1nterpratationwo£,the~S¢atute'was mentioned in Eeogle v.~-
Duggine, (39), stated: "By the incorpuration of that definitiop of "Criminsl
Transaction,” 1}ability under this section is predicated upon committing at least uo

. _hﬂhicidal acts sharing either the "%emEoral proximity" necessary to be a 3335&22 -
criminal incident" under CPL sec.40,18(2)(a), or the “motivatianal unity" called fbr
in CPL sec.40,10(2)(b), so as to "constitute elements or integral parts of a EEEElE
criminal.yenturs." (40), In the Duggins..case, there were tuo_killings, within 90
ninutes ﬁf gach.other, fueled by 8 common.motivation, (41). Notwithstending the 90-
minute 1nterva1 betueen the killinga (one hour and a half), the Court found that
“defandant's two homicidal acts ware part ‘of a contlnuous course of conduct

sufficient to establish the.contemporanésus.conduct necessary to constituts same
' truusantion,“ {42},

“The "Serial-killings" provision (P L. 125.27[11[8] [xi]) requires the killing of at
" least "three.pecple" within the State in'sagarate criminal transactions within 24
months, and it further requires that killings be comitted in a‘"similar fasbinn“ or

pursuant to a commou.scheme-or plan, Thus, multiple killings in New York uithin 24
months will not suffice!

patitioner's case enteils the killing of three drug dealers within their apartment
in the Bronx that the Police called a drug processing mill, by herding Five dealers
into one room of the apartment, shooting them at close rarige with a shotgun., Thus, '
the basis for Intentionel Murder (PL 125.25[1]) 3-counts, and 2-counts of Attampted
Intentional Murder (PL 110/ 125.25111), ses People.v.-Johnson, (Ls)“éupra, this case
has the same criminal transaction, shares bufh‘"tembnral proximity" for a single
criminal incident under CPL sec. hq.1D(2)(a), and the "otivational unityﬁ called for
in C.P.L. hﬂ.10(2)(b),-sd gs it constitutes elements or integral parts of = single

criminal venture, and that is according to the Peoples Theury at Triall
tUnlike "Felony.Murder" P,L., 125, 25(3)(Nan~1ntént killing/ Felony must be intended)
: the D.A. quoted People. Ve Eratbwaite, (44), in whlch & defefidant was sentenced tu L

consecutive.terms of 25 Years to Life for tuo counts of "Felony Murder" (uwhile during

his robbery of a Grocery Store, its owner & employee uere shot and killed), it was
SEPARATE_ACTS that caused the deaths, (45). In People.v. Rosas, (46), the Court of

Appeals re-visited Brathwaite (supra) amalyzed that it is distinguishable from all
"Iuteutional Killings.in.New York" because Srathwaite was a Felony Murder (annthar
Theory of Murder), and Rasas fired two separats.intentional. shots (a culpable mental

state {a felony Murder Paradigm not 1nvolved as a predicate}) shots that caused the
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deaths of victime'here are one actus.reus for the purposes of this sentshcin-g‘statute

(PL 70, 25[2}) under intentional murder (Penal Law 15. Bﬁ[S] a state of wmind, or mens

rea to kill); within Bratbweite, the sentencing Issue* Secti.r.m 70,25 of the Penal Léw

was. reviewed 35 years ago by the Court whe agrsed that the two deaths had occurred in

course of & singls.extsnded transaction (the robbery tuhich was the intended act]),

- but ’*disregards" CPL 40,10(2)(a) temporal proximity, and (b) motivational unity.;. as i

an exegeais for P.L. 70.25(2). was ignored... : A
Years latar the Court of Appeals sidestaps Braithvaite in dealing uith the other
"oredicate tenses," Peopls.v, .Parks, - (83), defendant was indicted on several counts

of murder and robbery, along with ot[‘lg_r_ related crires. The Falony Murder Paradigm

charged Parks with having killed one of the victims in the course and furthe-r'anc.e of .

a "raobbery." He was alsn charged with other victims st the scene of the Feleny

Murder! The indictment, however, did not "identify" which. rnbheri served.as.the

as.the Predicate for the actual Felony Murder, nor did the. Court.at._Trial in its

instructions to the Jury (C.J.I.); because it was impossible to tsll "which robbery”
was "separate and distinct® from the Feloay_Murder, N.Y. Court of Appeals held that

the Triasl.Couri improperly semtenced defendent to comsecutive sentences (PL 7G.25{21)
on two robberies,

Lngically, why then, mculd it not be, legally feasible for the defendant herein to
be taken to trial five different times, for each shaoti.ng, if.they.aré-separate_acts?

Because they are One.Event, which occurred in a feu seconds, in one_apartmént, in

one.rodom, on one-day, at one.locatiom, P.L. section 70.25(2), and C.P.L. sec.
40.10(2) (8)&(b) (as the exegesis for P.L, 70.25[21).

Alsa ‘Brathuwalte was convicted of ”Depraved Indif‘f‘arence Murder, and a’r’ter 2!3 years,
Eeaple Ve Brathwalite, (lsh) suprd, was ahrogated due to all of the Court Of Appeals’
ruling on "Depraved Indifferenca Murder" (P.L. sec. 125. 25[2]) can not stand if it is
8 "Gun. Shot Murdar," new lugic sfter 2004-2005 People.v. Gonzalaz, (84), snd it was
ahrogated as to the questinn sbout a murder defendent being properly sentenced to twa
- cunsecutive UIFE- sentances” althsugh-the tmo deaths gccdtred An: & eingle.extended:

transaction (P.L. 70,25[2}), see’ Qeople-v._Rosas,, (50) supra (2[!0‘7)(Rgversed this
logie), and Pecple.v..Duggins, (39) supra, expleined that for mgltiple killings
during the seme criminal transaction CPL sec. 40.10(2)(a)&(h) govern intentional
“murder liability (PL 125.25[1]) 1limiting liabiiity for intentional.killers, and not
felnny’murder cases (PL 125.25{3] "no intent") because intantional homicidal.acts

sharing either the temporal proximity necessary to be & "single criminal ineldent”

-

under C P.L. 40 10(2)(3), or the motivational unity talled for in C,P.L. 40, 10(2)(b),

Page# 25




so as to constitute elements or integral parts of 8 aingle criminal venturs.Id.,pgs#
532-533. '

" Due to the N Y. Legislature‘s use of the Bresent. Ianse (“Cause“ or "Ceuses")...'
intent to cause the death (Mens Rea), and then causee the death (Actus Reus) because
every First Degree Murder nust include an intentionsl (Second Degree) Murder (PL

125.25[1]). An additional sggraveting.factor -- Murder "Plus"-- reises the crime to
Murder in the First, see Id.,pgs# 532.

Also in another view point or theery of homicide, murder 'in the second degree
(subdivisions 1,2, ‘and 3) under the same_section originating from ons.act can not run
consscutively meaning Intentional. Murder (subd.1) canmot run consscutively with

Falony .Murder (subd, 3), nor can either one run consecutively with Depraved
Indifference (subd, 2)(which is any. murder done without a firearm ... in a nutshell
paraphrase)... The single act is elther intended or.mot intanded, it cannot
simultaneously.be.both, as stated in Eengle V- Gallagher, (85), because guilty of onhe

necessarily negates. guilt of the dther, Antentional and depraved indifference murder
are inconsistent.counts. ‘

1

Petitioner should not been sentenced consecutively, but as the Sentence Record
shows PL sec. 70.25(2) was ignored. and EPﬁ'sec. 40 18(2)(a§&(b) were disregarded as
an exegeais for PL 70. 25(2) According to the due process clause of tha '
Constitution, concurrent sentences are mendated, as in Psople. v..Fosas, (47), the

tourt hee‘ﬂd‘dieeretinn wo's I Rusas, LIFE sentences Amposed- for. murder of a husband

and wife should have run cuncurrently, nnt consecutively, even though twa. separate
shots. were-fired' the act underlying one count the.double murder.of.the.wife as
primary victim and ‘the husband as secondary victim, vas "the.identical. Bct”

_ underlying. the other .count), leave to appeal was denied,’ (&B), Leave.to_appeal
granted, (49); pffirmed_the Prosscution!s_appeal at ﬁeeple v. Rosas, (50), (Same
Actus_Reus, specifically intenticnal -murder of;eame_ﬁnnﬂvictins, was basis for two
first degree murder.convictions, which thus triggered_statute requiring concurrent
rather -than.consecutive sentences; although order was reversed in each count, as to

“which victim was E;imarr-and which was gggreveton, and two.separate.shots_caused
deaths_of_victims, it was seme two murders that formed basis for each offense under
statute); The Court stated: "violates Penal Lau sec. 70,25(1)&(2)."

Thus, by violating PL 70,25(2), the Court's sentence was & clear abuse of

discretion, it had no discretion, because concurrent sentences are mandated,

according to law.
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In Hizbullah-ﬂnkh-ﬂmnn's case at hand, the narrou constitutianal questiun presented.
" ~-- lhether the Due Process Clause of the Fourteenth Amendment requires that a
"iectual-determlnatinn,“ authorizing an "increase.in_the.minimum_part®

of the prisen
sentence, for an gffense that is not to exceed the 25-Year Minimum for the Secand

Degree Offense of Murder "be.mede. by a_judge.on._basis. of_proaf” beyond

a reasonable

._duubt - whether Hizbullah fAinkh-Aman's sentence’ was permisaible, given it exceeds the

25- Year Minimum for the offense of Second Degree Murder by 70 Years -- In.re-Winship,
" (57), (Beyond 3 reasonable doubt, basis of due process), )

..While Judges in the Ccuntry have long exercised discretion.in. ssntencing, such

discretion is bolind. by.range of sentencing options prescribed by - Legislature' 8ee
U.S..v..Tucker, (58), and Egrendi (59).

But the constitutional violation expressed here (the Functional Equivalent Factor),
this practice can not stand, because it allows a jury io convict s defendsnt of &

Second. Degree Bffense ces and then allows a judge to impose punisbment identical to
uhat New York provides far Eirst Degree. Crimes eos

'

In N.Y.S., Murder in the Second Dagree is also a crine of lesser lorade" than

Murder in the First Degree because it is subJect to a “lasser,penalty," see Pengle v,

Diaz, (60)4_9enple V.. Flnres, (61); Peopls.v,. Rodriguez, (62) as well as Penai Law
- sections 60,06; 70.00(3)(e)(i); 76.00(5); and C.P.L, section 400.27{¥)." ~
Tt is impossibls to commit intentional murder 1st First Degree without at the same
time committing intenticnal murder 2nd degree, see Wiiler, (63) supfé;
The Judge D,J. Sullivan invented a non-existeﬁ aggravated circume%ance for Murder
1n the Second Dagres celled “Functional Equivalent" to 1life without parole for a 17

year old 1n ordet to makg necessary fur tha 1mposzt10n of his execution of Five

Consecutlve Sentences as punishment for defendant asserting his rzght to a trial;

R e T hm“‘i‘*‘*—“

“This type of sentence is presumed to be vindlctlve That is u?zv@mrby“ﬁﬁger,

k.

resentment, - and/or revenge, see Peaple.v,-Van.Pelt, (65), (retaliation or

v1ndict1veness) The Petitzaner herein has been -buried alive using the functiunal

.'equa.valent factor' It is a8 Vindictive Sentenciug method.

I, e e ! BRI -

BIAS FACTDR- The Effect of Nat Corrscting Sentence ﬂnder P.L. 70. 25(2)

And C.P.L.40.10(2)(a)&(b) Is Administrative Interpolation
0f Miscalculated Sentences ... Outcome Civil Death...

Petitioner wrote a letter to the Commissioner of the Divisien of Cri-
minal Justice Services for his Repository Inquiry (Rap Sheet info),
see (Exhlblt# 6), and to the Administrtive Judge of the Bronx Supreme

Court of the 12th Jud1c1a1 District of N.Y. about the clear Omissions

upon his Commitment Orders of 1989.




-

- b......Lu

‘Petitioner had nnticed that his Legal Date Computatinn from Recept-
ion (Classification) into NVS Prisun System ‘had been changed (Admini-
stratively Interpolated),(66)(Computation of time Sheets) by only a
feg months without authorization! Petitioner has Five Commitment Or-
ders that have "Omissions. Upon.Them"(to leave out)! The assﬁmptiun

used, or premise ‘qf all opposing parties) is that after you read the

Petititoner's Sentencing Record, the snntences Tun cansecutlvsly

'"mith gne.anotheyr,” with an "aggregate miniaun" sentence of 91 years,

8 months (92 VYears) ... This is an "inference" of what ths commitment
orders draw a person to cenclude, (67), and thzs tusn ccmputations,(ﬁé)

A key fact that must be pointed out, are words that "do not" aﬁpear
upon the Petitioner's Commitment Orders, which are:"With.Ona. Another®

... This is the. annmaly, or sat of ancmaliss that do no+ appear upon
Pstitloner's actual Cnmmltment Orders, (69). e i
» rage SRR SRR T e . -
Thus, to the naked eye, it can be inferred'"Mith fne. Another,"mhlch
“reéults inta an Afithmetic Froblem for the third-party reador. .But,.
the fact is, it does not say:"mith‘ﬂne-Annther"...that facts is clear

... Secondly, due to the Omissions upon Petitioner's Commitment Ord-

ers, Petitiqner‘s actual highest aggregate-minimum sentence is 25 Yrs
to Lifz, pfoof of which was "Certified” By the Bronx Supreme Court
Clerk's Dffice and Investigated by the Administrative Judge of Bronx
Supreme Court,(70). Mr. Robert E. Torres, Admin.lJudge (Chambers) in
the Bronx Hall of Justice (Telephone# 718-618-3700).

Thirdly, Petitioner's actual highest aggregata-minimum sentence is

25 Years to Life; the Clerk of the Supreme Court immediate iy nbtifind
the Comm1991uner of the Division of Criminal Juatlce Service (DCJS) o
that the Petitioner was convicted in Bronx Sup.Ct._and sentenced to
that highest gﬂgreggtemminimum, and issued an N.Y.S.I.D. number#
61312172 upon each Commitment Order at the taﬁ (below the captian).

When the Petltionor Tequested D.C.J.5. af a copy of his Rap Sheet
Information, under N.Y.S5.I.D. no# 6131217z, it clearly has the Petlt-
igner's sentence as 25 Years to Life, see (71)(Page# 2 [Backside of
Page]). That departmant was instructed on the day of Petitioner's
sentence, that Pstitioner was given 25 Years “to Life, and a copy of

the Cammitment Orders were forwarded to The.Bogard.of .Elections, who

alsg has Petitioner listed as being cunv1cted of 25 Years to Life by
Bronx Justice D.J.Sullivan, 1989, Mr. Michael C. Green, Exec. Deputy
Commissioner of D.C.J.5. (Tel.# 1-800-262-DCJS).
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Fourth, the Second.OMISSION upon the Commitment Ordars" "Uhy.would—‘

not the Judge simply put.on.one._paper: 91 Yesars + B months to LIFE,

total aggregate?" That the Judge never added the. aggregate within the

Sentencing. Record during sentencing, see (72), it was the Prosecutor

James Palumba, who requested such a sentence,(73), but it is OMITTED

by the Judge in writing upon the Commitment Orders, whlch uere also
sznt to The Board.of.Electons, who have the same copies. -

Fifth, in fact, one department- head said that the Pafitioner should get a lawyer,
see (7&), after he investigated Petltlaner's aggregate sentenca, and analyzed the
omitted matters! o A . ,

Sixth, Petitioner wrote to N, ﬁ Effman, Executive Director of Wyoming County Legal
Aid, who_answered him statzng that Petltloner should mrlte tn Mr B}Chard DeSimone in

Albany, and that he cnuldn't take the case due to’ 3urxsd1ct10nal 1ssues, (75) that

was explalned in a similar letter as Exhlblt# 26.

- - . er— e

. After rece1v1ng all dncumaats, it is revealed thatELD C.S. and the Bronx.D, A.,s
gffiggkamg the only tuo-departmgnts-or-;genc1es that has_Pet1t1nne;~l1sted*w1th -
seﬁtence "EE!EEE?-ZS years to Life; No other department or:agency;has the Petitioner
with a sentence of "beydnd" 25 yeais to Life. This has prejudiced the defendant.

This illegal sentence is bias. as to him, and the- sentence has to be;“gorrected";m;th.

these two.-departiments, becagse_they are violating Petitioner's rights:

Without this Sentence being corrected inféccurdance-uith P.L.‘7U.25?2)'under the .
‘view of C.P.L. 40.10(2) (a)&(b), Petitioner will remain Civilly Deéd:withiﬁ the
Society of N.Y. State since the age of 17 years old 01988);

o "CONCLUSTON®

‘WHEREFORE; -Petitioner's khﬂ 20 Motion to- set—a31de the sentence should be granted
in accordance with a Supreme Court Justice's Drder, or a Hearlng be Urdered as to
these.Issues mentioned above; or In the Interest Of Juétice Powers of the

‘ Supreme Court, Order what is deemed just and fair in your Pouwers of Discretion.

issuc- ACTUAL . INNOCENCE. CLAIM

POINT~-4: NY States's Attnrney General's Office Issued Petitianer'
Airline Ticket Showing Absolute Proof that Petitioner Is Actually
Innocent of the Crime The Jury Convicted Him of in 1989; Absolute
Proof of Being In Seattle At Thz Time of the Crime (Alibi Pressrved
For Review); CPL 440.10(1)(g)&(h).

Subtopic: Patitioner is Requesting that D.N.A. Testing Be Performed-
Upon ‘The Bloody Black Jacket That Was Left Behind By The True Killer
At The Crime Scens, And Was Found By C.S5.U. Along With Blood Callect-
ed With Jacket On Sidewalk And The Biological data Found Inside And
Outside of said Jacket; C.P.L. 440.10(G-1[21); &440.30(1-2)(a)(1).




Facts Not_ Reflected.in.the.Record:

Petitioner received bnyay of Legal Mail from NYS Attorney Generél's
0ffice (of E.T.Schneiderman [who reslgﬁéd: May 8, 2018, Tussday])
Department of Law in Albany'iState Capitol), a8 copy aof his Bonfinanfal
Airline Flight Ticket.that he had boarded a plane on Jsnuary 9th, 1988
(Saturday), see Appeﬁdix pg# A127-130 (Exhibit# 1, Boarding Pass), it is
stamped "One-day- befare the- Killing_ﬁ in the Soundviem sacticn of the
Branx, which the Branx Prosecutor'a 0ffice sald took place -on January

10¢th, 1988 (Sunday Mnrning, approx, 3:00am), see (Footnote# 87), soms
'ﬁours before the Petiglnner traveled a minimum of five hours in the dead
of Winter. .

Petitioner requested of his Court appointed Lawyer, 33 years ago, to
obtain the Flight’ Logs of PAN AM, UNITED, CONTINENTAL, or TWA for those
first 10 days of January 1988, and he refused to do pain etaking
research.

Petitioner's ex-attornasy (who knows him as Kirk Johnson), once asked

him: "Kirk, do you have absolute proof of being in Seettle at the time
of the Crime?" I said to hinm absolutely'

It was at that moment, I informed him to obtsin the January 1st - 10th
flight lngs.of Continentél Airlines of 1988 (along with the three other -
Airlines, just to be sure), which I am on board as a passenger.from Neuw
York City "Laguardia Airpcrt in Queens NVY," going %o "Seattle,"'snd this
colloquy took place betméan us (Kirk Johnson & Frank Loverre) at the
Bronx Supreme Eourthpuse (the Original 0One) within the Aull-Pens connec-
téd to Courtroom Part 33 oflthe Braonx Judgg D.J. Sulliﬁan, Appehdixlpgs#
A207-A208 (Trial pages# 2-3 [Plea offer and warning to considér]).

Petitionér informed Loverro asbout this Alibi document thaf“wauld
support his claim with documentary proaof, also Petitioner iaformed
Loverro about his Seattle friends as Alibi witnesses in His.gghélf, and
that the Police from N.Y. & Seattle were "intimidating his_ alibi

witnesses.”" Petitionzr was still.in.touch with them back then), and had

a fsw telephone numbers for Seattle contacts,(136);: but hiS-;épyer's
response on that occasion, as on a number of ocecasions prior to trial
was that "He" was "mot" going to travel to Seattle Washington to laook
for any witnesses for Petitioner, "aar" fly anyoﬁe to NYE,_ﬂEEEﬁ look

through a paper-hay stack of airline logs, because he was "backed-up

o\
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uith,case-loaﬁs!"aAnd the Bronx still had.to prove thelr casse!
Mitnesses"CIark,'Hull,'qhd Reid, ell had Criminal Records prior to this
incident (105). During the incident Mr.Hull sald he was intoxicated on
Crack Cocaine (106). Both Hull & Reid werse incarcerated at Riker!ls
Island (197); so their testimonies were in question (1ﬁh).‘ |

This is the sub par legal representation, the bad action that
curtailed the defsnse from the start, and fhe outcome of poor work that
nagativaly affected the outconme, uhich'graaudice-the-defenseéautirelz.

When the Petitioner informed Loverrc about ohtalning a Céurt'ﬂrdgréd
Subpoena for just one day from those Airlines, he said he mBuidJnat do
it because it was touo.broad.of._a_spectrum ‘to ask that many Private
Industriea to produce, and the Trial Judge wouldn't approve of such a
broad apectrum subpoena, it has to be pinpointed; He wouldn't agk the
judge for a subpoena to pruddda Petitioner's witnesses from Seattle.

"Actual Innocence was Petititonerﬁs defanse, it was the essential -
principle and basis as to why Petitlioner refused all plea bargains
offered by the Bronx Prosecutor's 0ffice, asserted his Constitutional
Right under due process & 6 Amendment. | '

He never would come to see Petitioner on Riker s Island to discuss the
triple homicide case with Fetitioner, he would only see ﬁetitioner in
the Bronx Court Bull-Pens every 60 days or so for miputes.at.a. .time.

Petitioner learnt that the Bronx D.A.'s Homicide Major Case Squad ,

detective, named George. Ortiz (shield No.# 782/ Tax Registry#’ 412798),
- had intimidated & scared Petitioner's Alibi Mitnesses with Seattle P.D.:
detective Jim_Yoshida (Japanese) by helping them to be placed under
arrest, my witnesses for petty offenses, and telling each one that they
would get in trouble if they decided to help "Kirk" in his New York
Case,(137). Witness Intimidation is what happenad to Petitionar's
witnesses Troy Tayler & June Simmons, and in fact the A.D.A. Palumbo had
a copy of Troy Taylor's Affidavit at Petitioner's Triel, (100). . It uwas
ineffective of counsel for the failure to raise issue of withéég
intimidation, as in the case of Hemstraet-v;-sreiner,(138);

The Bronx A.D.A. Palumbo never used George Ortiz as = Prosegufion
witness at trial, and "Ortiz" was the lead detective in the casé, nor
did the Defense Counsel call Drtiz; nor did he call Petitioner's alibi
witnesses to trial, and the Trial Judge asked Loverro about wanting to
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add any to the potential witness list, Lnéerro sald: "!g"(139).' Nor did

Loverro call as a witness Mr. Nelson Burgos (Codefendant) in order to

refute or verify the other witnesses "Hearsay.Statement" that he said:
"Ypu're all going to die,"(125). Petitioner's convictlons are based

upon a "theur!-af-vicerious-liaﬁilit!." The Bronx Prosecutor said
Petitioner acted with Nelson Burgos' intent to kill, who plead guilty

(103), imputed to defendant another's intent (125).
Petitioner was forced to take the Stand in his own behalf, or there

would.not have been a "defense.phase” of the trial (140). UWhen a _
defendant elects to testify, he subjects himself to an @valuation of his

credibility by the trier of fact, and runs the risk that might balster
the government's case rather_than help his own cause, quoted frem the

case of Vazgquez (141), and Dashmey (142).

A classic case of the failure of the defense attorney to prepara an

alibi._defense, as in People._v. Sulliven (143), and the failure of thse

- n-

attorney. to conduct appropriate investigation, or adeguatse” :
investigation, as in the case of People.v.. Bennett (144); Pesople v.

Labreae (145); Pebglexv;asill (146).,.. falled to prepare alibi defense...

Also ths failure to locate and call significant witnesses is
ineffective, as in Psople v, Droz (147); People.v. Sullivam, supra
(148); Pgople.v.. Simmons (1&9), Pangle‘v.alonae-(150); People. v,

Maldonado (151).

As well as the falilure to "subgoena documgnts" is also ineffectivanesa
of trisl counsel, Plople v.. Sullivan, supra (152).
Furtharmare, it is also inaffactive to fail tu meet. mith client until

the day of the trial, Paogle-v..nroz, supra (153), or failure to conduct
more than a single interviem with client before trial, People v

Sullivan, supra (154).

There was no possible way that the Petitioner would of discovered this
Airline Tickset without the help of & Professionsl, after he has been in
NYS Prison for 33 years ... buried alive ... this is documentary proof

" heyond 2 preponderance of the evidence (89), that Petitioner received

ineffective assistance by the defense attorney for fallure to prepare an
alibi defense and or conduct apprapriafe investigation, failure to
subpoena documents, and fallure to meet & intervisw defendant for at
least one-hour in 17 months prior to trisl for & Triple Homicide! This
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is the shouing of different "blas.factors,"” as to why an informa pauper

defendant, couldn't find this document 30 years ago, in order to support
his claim back then (88). Patitioner had a "faulty memary," and was
alsp faclng tremendous difficulty on Riker's Island in that time E:a,

going'through hours of Bu11~Pen'Therapy, and his codefendants were being

asked to become State Witnesses against him. Petitioner, put the issue
cn the record (his alibi) his lawyer followed-up and requested of the
Judge for an alibi instruction (95), and he got a ruling on the alibi

- (96), and the Lawyer mentioned it during summation (97), and the
Prosecutor challenged oral Alibi of defendant during his summation (98),
which caused the Judge to instruct the jurors on the matter (99).
ihat.Was.The.Petitioner!s.Psychological.State.during. That.Era
Due to Patitionéf’s"féﬁlty memary (Short Tefm Memary'uust [Partial
~Amnesia], Appendix pg# AS592 [Exhibit# § of Reply brisf]) because of the
shock of being incarcaratsd on Riker's Island as an Adolescent baing

outcast by family & friands due ta sncietal stigna of being called a
Murderer, being angaged in numerous,fighta on Riker's Island ...

- Petitioner could not concentrate or focus like an adult facing the same
Criminal Chargas of Six.-counts of Murder, Two- counts of Attempted

Murder, Two.counts of Assault, Five.counts of Robbery, and One.count of
Burglary in the First Dejree; Petitioner was in a state of Anxiety and

Disquietude, he was unable to remember the "hctual-date" he travelled

to Seattle within the beginning part of January 1988; Petitioner at

that time was unaware of the Psychasomatlc Symptums (120) of belnc incar-

carated during "adolescence"(121) for 17- months, and at times’ enclasad

in Solitary Confinement, due to dlsciplinary 1nfract10ns.

When the Petitioner took tao the Stand and testified in his auwn behalf
at the defense phase of the trial, the Bronx Prosscutor had already knsuw
about the Petitigner's Alibi defense, and that fhs Petitioner was unable
to pinpoint (to identify and locate preciszly) his whereabouts befare
Jan. 10th, 1988 (approx. 3:00 am), so he hammered and batterad at fha
~Petitioner's alibi in s professional manner so that without "dacuméntary
proaof" he made defendant appear to be foolish within his adolescence
(121)(Petitioner's peribd of physical and psychological development),

and the Prosecutor shifted the burden of proaf to the defendant as he

testified in his cwn behalf making it appear =2s if the defendant had to

show his innacence. The Prosecutor had 20 years gf education and trial
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experience, more time than the Pestitioner "had.been.alive" at the time
of his trisl. ‘ ‘
bUhat_ liere. The.Main. Steps.0f.How. Defendant.Was.Convicted?

Answer: Lack of funding and sub par legal representation is why
defendant wes convicted (lost the trial). , :

According to NY Legislative Statute, P.L. 125,25, subd.(1)(Intentional
Murder), the Bronx Prosecutor must.prove two elements of this Second
Degree Offense: 14 Intent (scted with Intent), and 2# Causes the death
of a persan. Mens rea & Actus reus! ‘

Prosecutor presented 3-witnesses to the event (122), each witness
stated that Petitioner never.stated._one.word throughtout the entire

event (123); The uwitnesses said Codefendants Burgos & L.0. Torres uere
the only ones they.saw. talking, the Prosscutor charged Petitioner as
acting.in. concert.with.each.other.& another on or about Jan., 10, 1988,
in the County of the Bronx, d;d, with intent to cause the death of a
person, caused the death of Michael Allen (Counts 1 & &), Derrick
Coleman (Counts 2 & 5), Waverly Waddler (Counts 3 & 6) by shooting hinm
(124). Thus, using the acting.in_concert.doctrine (theory of vicarious
liability), Prosecutor said that the Petitioner shared intent to kill
with his Codefendant.Nelson Burgos, who exclaimed (according to the-
witnesses): "You're all going to dié,“(125). Burgos plead guilfy in
1989 and never was celled to trial in order to verify his Hearsay
Statements. '

The Triael Judge's instruction to the Jurors also contributed to the
guilty verdict, stating: J

"that.the. defendant.or_his.accomplics" shot Allsn(coleman, Waddler) with
the intent to cause the desth of Allen(Coleman, Waddler)...It is not nec-
essary for the People.to.establish that the intent to kill was present

in the mind of the defendant.or.his.accomplice for any period of time
before Allen (Colaman, WaddTer) wse shot. ~T126);

In all murder cases dealing with iptent, the State allocates_or.shifts
some burden of proof to a defendant charged with intent, see Sandstorm.v.
Montana (132). Defenss Counssl Framk-J,.Loverre, intentionally never

objected to the judge's illegal instruction on intent (127), which barr-
ed the Petitipner from Appellste Court Review of the error (C.P.L. sect-

ion 470.05(2)(must make a "protest" to instructions), see People.v,.John-

son (128), and the trial judge gave Nine different definitions of reaso-
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nable doubt (129), which wuwas illegal under Gaimes.vs.-Kelly (130). Also
"the Trial Judge's other instructions on intent were a Presumed.Intent

(131), which was & Premissive inference in instruction desmed illsgal in'
Sandstorm.v,-Montana (132). Basically, the element of intent was
imputed to defendantL‘such intent must bs proved by the Pspp;e on the -
part of the defendant, and his accomplice's intent shouldn't be imputed
to him, see People.v..Bray (133). Triel Lawyer failed to object,
barring defendant fram Appellate Cecurt review, which "prejudice" the

antire defenese becsuss it.effected the outcoms of ths trial & appeal by

hls performenrce,

Subtopic-B: Petitioner is Requesticng D.N.A. Testing he Performed lpon
The Bloody Black Jacket That hlas Lsft Bashind By The True Killer At The
Crime Scene, And Was Found by C.S.U. Along With Blood Collected With
Jacket On Sidewalk and the Biolagical Dsta Found Inside & Outsida of
said Jacket; C.P.L. sections &#40.10(G-1[2]), 4#40.3G(1-a)(a)(1).

Subjugare: Petitioner's D.N.A. data Profile from State Computer System
~is-Exhibited herein so that Comparsion Can Be Performed with The Bloody
Black Jacket Worn by the True Killer in order to Elimainate Petitiuner
as a Suspact; CPL sec.440.10(G-1[2]), 440.30(1-a)(a)(1).

Petitloner is seeking to subject the Black Jacket was left behind on
the Sidewalk in front of the building by the True Killer (that is blood -
stained) to "D.N.A. Testing," which if compared with Petftioner's DNA
that is stored already within the N.V. State Identification Index, see
Appendix Exhibit# 15 (DNA of defendant from State Computer System) that
was taken from him on 10/10/2001 (Monday), it will "not" match, and
prove Pestitioner is not the Killer., There were Alternate.-Killer mention-
ed in this case. ‘

’ ALTERNATE . KILLERS:

Prior to indictment, accnrding to Prosscutor Palumbo, the First wsas
Harkegm.Harrie (Muslim Harkeem), who was also present during the incid-
ant according to Police Reports, but nothing happened to him physically,
in fact, he was given immunity from prosecution for his testimony at the
Grand Jury, and flad before he could be cross-esxamined at trial (168);
the Second was Larry.Thomas (E.T. Larry), who Police Reperts claim: Just
anly a few days before, fired gun shots at the Murdered drug dealers{168),
and Third was Alberto.Martinez (Alpo) s darkakin Puerto Rican from East
River Projects in Spanish Harlem, whe Troy Taylor stated in & Police Re-
port in Washington ;hen the H.B.5. arrestad him, claimed "Alpo" did it!
Mr. Martinez (165) had admitted to 14 murders in M.Y.City, VA,, and D.C.
for a quid pro guo with the F.B.I. & A.U.5.A. to testify against Wayne

Page#3s




Perry from Washingteon D.C. in 1992 (170). Martinez was released fram

.~%tp- MM&ME@MJ@&&M&Z&M@J&;&ML*

.....
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Federal Custody in 2000 A.D. The Pros=2cuter put out an arrast Qgrr-
ant for Harris (171).

‘ ReEuesting Performence 0f A Foremsic.Test: .

Specific_Evidence: Black Leather Jacket (bYood stained) and Blood. samgles taken
from Sidemalk at 1680 Randall Avenue, Bronx N, Y., 10473 on January 10th, 1988

(Sunday) B

L‘Iear;.z Ideniiﬁed ‘Teating with STR analysis, which can’ pick-up D.N.A. from’ dead
skin cells on articles of clnthing. Bagged 1nto Evidence by C,S5.U, Detactive iayne
Barney on January 10th, 1988, in the County of the Bronx, between the hours of 6:00am

D.N.A. Test.On.Items: Testing with STR analysis, which can pick-up D.N.A. from dead

skin cells on articles of clothing. Inside the Jackst!s.Pockats may 'bé biological

items such es hair, skin cells, blood, sueat, saliva, mucaus, the Petitioner would
1ike tasted; Also Inside the Jacke.. 5-Linlng (material used to cover.or.coat-an
inside surface) sweat under the armpits, halr, salive, mucous, blood drops; or sane
unknoun biclogical dsta Petitioner may not have knowledge of‘, etc,; Also Inaide.the

Collar_of.the.Jacket (Ring-aruund-the Collar Material), which may be sueat, skin

calls, or hair, or bloed drops; Also, the.insids. Slaavs Suffs, - -uff links {buttons or
snaps that fasten t!'-e cuffe of the iacket)

and. the inslds.Slesves. leading t3.the
urist.and.forsarm.of. aacket for unknown biological date,. bluod draps, muccus, saliva,

skin cel].s, auaat, hair, etc.; Finally, the blood. samplas from the Sidawalkl

TN G et it sy e

Case Sgggort Fox.D, ﬂ.A. Testing People v, Tanklef‘f (173), (Teenager's Mother &
Father had beer' killed, confession had beasn taken, but DNA Testing of Fingernail -
clippings & scrapings froe parsnt revesls eomeone else as killer); and see Echols.v,
Stats, (M), (Thrse thite tesnsgers [iWest-Memphis Thres] who were convicted for
killing three hlhite Children within a Satanic Caremony based upon 3 confassion of one
of the West Memphip Three; All three wers releasad due to DNA Testing of the True

Killer's blood found at the Crime Scane, which didgn't match the D.N.A. Profilinge of
the cnnvicted). '

The.Cost For D.N.A. Testing:. $1,035 per test, -

Relavanca,e&;- Reasnnabl.e-Puasibnity-

Had the D.N.A. Teating result been intm:luced (173, then the reasonable passibility

——— e — e et

13 sclved because "igrozsncs.of. it” contributed fo. the vardict st the old trial, it
would have tilt the scals of the jury's deliberations |
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POINT-5:The Bronx Prosecutor's Office Should Have Fully Disclosed The Co
operation Agreement Made With Witness That The Bronx D.A.'s O0ffice Prom-
ised To Write, And In Fact Wrote, A Letter of Recommendation To The N.Y.
State Board of Parole in behalf of the State Witness, Which Detailed His
Cooperation with the Prosecutor's Office And Communicating A
Recommendation For His Release On Parole. Conviction Obtained in Viol-
ation of U.S. Const. Amend. 5th, 6th, & 14th; N.V. Const. Art.1 sec.6;
C.P.L. sec.440.10(1)(Ff)(g)(h):

As Petitioner detailed on pages# B-10 herein, it wes Witness.Reid, who
didn't reveal his "PROMISE" that was made to him by Bronx Prosecutor Pal=

umbo, who said at trial that No.Fromiées_uere-made.tu-him_fodr.timeé.

The Bronx Prosecutor's O0ffice shduld have fully disclosed -the

. Cooperation Agreement made with Witness that the Bronx D.A.'s 0ffice pro-
mised to Write, and Wrote, = Letter.of. Recommendation_to.the.NYS. Board
of. Parole in behalf of Reid, which detailed his Cooperation with the

DA's O0ffice and Communicating a recommendatlon fer his relsase an Parole
at his first Parole Hearing, Appendix, bgs# Ab23-AL24 ,AL27 ,AL31-AL3Z, &
AL38,ALLO-ALLT; In fact, he received f-recommendations, DA-2, Judge-2,

'_anﬁ"frdm his Lawyer-2; It was ?Etitioner'whO'hade“a "Specific. Reguest"

for such in his Omnibus Motion of the Defense in 1988, Appendix# A4S51-
&-A453 (Made prior to trial). The Bronx Prosecutor sat by silently
while permitting his witness to testify falsely before.the. Jury that he

had not received Promises in return for his testimony, in, Violation of

U.5. Supreme Court precedence, Napue.v, Illineis, 360 US 264, 79 S.Ct.
1173 (1959); Similar events that happened in Napue that took place with
witness in my case, see pgs#266-267 (FN.1;2,3),'and JURY had already
héen apprised of some prior deal he made with Officials...this is why
the Stata Court had affirmed his appeal... Petitioner recently obtasined
this evidence (Outside of the Trial Record) that proves by thes Preponder-
ance.of.the.evidence that "PALUMBO" had promised to REIQtHat in the Fut-
ure (3 years later) that he would bring to the attention of the State Pa-

role Authorities his cooperation so he will be raleassd, and this viola-

tion has been done before by the Bronx Prosecutor, seg2 People.v..Cwikla

in involved)!

(180), and Taylor-v..State.ef.N.Y. (181), (Taylor's cgse Palumbo was aga-
‘ Q
4
CONCLUSION: Petitioner requests of this 8uurt for his conviction to be
reversed, this writ granted and new trial ordered, or an evi-
dentary hearing on all matters mentioned. Thus, the reasans
why this Petition for Writ of Certiorari should he granted.
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(3) PBOD].E Vo NElSDI’I BI.II'QCIS, 77 N.Y.zd 836 (Ct.AFpo1991)......---'00'-20
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