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CAPITAL CASE

QUESTION PRESENTED
Whether as a rule, to keep the courtroom free from improper influences on the
jury, spectator displays relevant to the case such as uniforms, buttons, and signs should
be prohibited from a criminal jury trial as inherently prejudicial.
What rule should apply to relevant spectator displays in determining whether a

defendant’s constitutional rights to a fair trial and due process have been violated.
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No.

IN THE SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 2021

IRVING ALEXANDER RAMIREZ, Petitioner,
V.

STATE OF CALIFORNIA, Respondent.

ON A PETITION FOR A WRIT OF CERTIORARI
TO THE SUPREME COURT OF THE STATE OF CALIFORNIA
(DEATH PENALTY CASE)

Petitioner Irving Alexander Ramirez respectfully petitions for a writ of certiorari
to review the judgement of the Supreme Court of the State of California affirming his

conviction of murder and sentence of death.

PARTIES TO THE PROCEEDINGS
The parties to the proceedings below were Petitioner, Irving Alexander Ramirez,

and Respondent, the People of the State of California.

OPINION BELOW
The California Supreme Court issued an opinion in this case on January 28,
2021, reported as People v. Irving Alexander Ramirez, 10 Cal. 5th 983 (2021) (hereafter
“Ramire’). A copy of the published opinion is attached as Appendix A. On April 14,

2021, the California Supreme Court modified its opinion and denied the petition for



rehearing. A copy of the order modifying the opinion and denying the petition for

rehearing is attached as Appendix B.

JURISDICTION
The California Supreme Court entered its judgment on January 28, 2021 and
denied a timely filed petition for rehearing on April 14, 2021. Pursuant to this Court’s
order dated March 19, 2020, due to disruptions related to Covid-19, the time within
which to file a petition for certiorari was extended 150 days from the date of the order
denying a timely filed petition for rehearing.! As such, the time to file a petition for
certiorari in this case was extended to September 11, 2021. This Court has jurisdiction

under 28 U.S.C. section 1257(a).

CONSTITUTIONAL PROVISIONS AND STATUTES INVOLVED
The Sixth Amendment to the United States Constitution provides in relevant
part: “In all criminal prosecutions, the accused shall enjoy the right to a speedy and
public trial, by an impartial jury ....”
Section 1 of the Fourteenth Amendment to the United States Constitution
provides in pertinent part: “No state shall . . . deprive any person of life, liberty, or

»

property, without due process of law . . . .

1 This order was rescinded on July 19, 2021.
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STATEMENT OF THE CASE
L Trial Court Proceedings

Petitioner, Irving Alexander Ramirez, was convicted and sentenced to death for
the murder of San Leandro Police Officer Nels Daniel Niemi. On July 25, 2005,
petitioner had been drinking and celebrating his 23rd birthday. Officer Niemi,
responding to a complaint about a group of juveniles loitering on the street, was
checking the group’s identification documents when, suddenly and without warning,
petitioner shot him. Officer Niemi died at the scene.

Petitioner’s responsibility for the shooting was not disputed at trial. The
prosecution’s theory was that he committed willful, deliberate, and premeditated first-
degree murder. The defense theory was that he, in a heightened emotional and
intoxicated state, vulnerable to rash impulse, committed second degree murder; without
the cold calculation and careful and thoughtful weighing of consequences that
deliberation demands.

Prior to the commencement of trial, defense counsel filed a motion requesting an
order prohibiting police officers in uniform as spectators in the courtroom during trial.
(3 CT 614-618.)2 Defense counsel asserted that several San Leandro police officers had
been attending pretrial hearings and that their continued presence in uniform during

the trial when jurors or potential jurors were present would affect appellant’s right to a

2 “CT” refers to the Clerk’s Transcript. “RT” refers to the Reporter’s Transcript.
The cited portions of the Clerk’s Transcript and the Reporter’s Transcript are attached
as Appendix C.



fair trial. (3 CT 614.) Additionally, defense counsel argued that there was a substantial
likelihood that jurors would view the presence of uniformed police officers as implicit
support for the prosecution and victim, and as “implicit advocacy for the jury to convict
the defendant and condemn him to death,” which would violate appellant’s federal
constitutional rights to a fair trial, the presumption of innocence, and the right to
confront and cross-examine witnesses. (3 CT 614-615.) Defense counsel moved “that any
police officer who attends as a spectator at any stage of the trial when a juror or
prospective juror is present be ordered to wear civilian clothing and no visible badge or
other sign of his or her occupation, and to refrain from exhibiting any support for or
animus toward either party.” (3 CT 615.)

At a brief hearing on the issue, the trial court denied the motion. (2 RT 37-38.)
The trial court reasoned that such an order would not be necessary because the jurors
would know immediately that the trial was about the murder of a police officer. (2 RT
38.)3 The trial court indicated that the parties could re-raise the issue if it became a
problem at trial. (2 RT 39.)

At the conclusion of the guilt phase, before the trial court read jury instructions
and before closing arguments by the parties, defense counsel again raised the issue of

uniformed police officers as spectators in the courtroom. (12 RT 2610.) The uniformed

3 This was the first killing of a San Leandro police officer in 34 years. (13 RT
2774.) The elected District Attorney for Alameda County, Tom Orloff, personally
prosecuted the case. (2 RT 66, 78, 109, 144, 196; 3 RT 245, 339.) There was extensive
publicity surrounding the case. (2 RT 78.)



police officers had been present in the gallery throughout the morning session. (12 RT
2611.)

The record demonstrated that during initial jury instructions and closing
arguments, the gallery was full of people and included 17 or 18 uniformed San Leandro
police officers. (12 RT 2610.) One juror was unable to use the stairs to get to the jury
room and had to go through the gallery of spectators. (12 RT 2610.) The trial court
stated that it did not observe any undue prejudice and that it was well known that the
case involved the murder of a police officer. (12 RT 2611.) The front row on the defense
side of the courtroom had a “fair amount” of uniformed police officers. (12 RT 2611.) The
row directly behind the bailiff was fully occupied by uniformed police officers, but there
was nobody in the front row behind the alternate jurors. (12 RT 2612.) The trial court
altered the arrangement and placed petitioner’s family in the front row behind the
bailiff and put non-uniformed people in the front row which had been vacant behind the
jurors. (12 RT 2612.)

The trial court noted that it had witnessed no conduct which the court would
consider “to be in any way intimidating . . . or being intended to or having an effect of
drawing attention to the uniforms in the courtroom.” (12 RT 2612.) The trial court found
that the 17 or 18 uniformed police officers had simply been present. (12 RT 2612.)

At the conclusion of deliberations, the jury found petitioner guilty of first-degree

murder and at the conclusion of the penalty phase, sentenced petitioner to death.



1I. California Supreme Court Decision

On automatic appeal to the California Supreme Court, petitioner challenged the
trial court’s ruling that 17 or 18 uniformed police officers present at the trial as
spectators did not deprive him of a fair trial as guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution. The California Supreme Court held
that although the United States Supreme Court “ ‘has never addressed a claim that . ..
private-actor courtroom conduct was so inherently prejudicial that it deprived a
defendant of a fair trial’ or applied the test for inherent prejudice in Williams and Flynn
to spectators’ conduct[,]” in petitioner’s case, the presence of 17 or 18 uniformed police
officers in the courtroom was not inherently prejudicial because petitioner had not
demonstrated on the record that there was an unacceptable risk of impermissible
factors coming into play. Ramirez, 10 Cal.5th at 1016. Although the California Supreme
Court acknowledged that jurors may have been influenced by the mere presence of the
officers, even if they did not believe that the officers were conducting themselves in a
way to intimidate them, the California Supreme Court nevertheless concluded that the
mere possibility of influence from the presence of the officers was not enough to render
the officers’ attendance inherently prejudicial. Thus, the California Supreme Court held
that the presence of 17 or 18 uniformed police officers as spectators did not violate

petitioner’s constitutional right to a fair trial. Id. at 1018.



REASONS FOR GRANTING THE PETITION
CERTIORARI SHOULD BE GRANTED TO DECIDE WHAT RULE SHOULD
APPLY TO SPECTATOR DISPLAYS IN THE COURTROOM

The issue of spectator displays during criminal jury trials regularly arises in
court proceedings and is of fundamental societal and legal significance. This issue
raises important questions about the constitutional limitations of spectator influence at
trial. On one side of the balance are the Sixth and Fourteenth Amendments and the
right to a fair trial free from outside influences. On the other side are the Sixth
Amendment’s guarantee of a public trial and the First Amendment’s protection of free
expression. Scholars and courts alike are divided on the proper solution, and this Court
should bring clarity to this area by articulating guidelines for trial judges. To date, this
Court has not squarely addressed the issue. Carey v. Musladin, 549 U.S. 70, 76 (2006)
(“Musladin”).

By not ruling on the issue, this Court allows state and federal courts to continue
to apply their own varying standards in analyzing the effect of spectator displays in the
courtroom on a criminal defendant’s constitutional right to a fair trial—and reaching
unacceptably divergent outcomes. This unsettled legal situation does not sufficiently
protect a criminal defendant’s rights to a fair trial. State courts ruling on the issue have

underestimated the influence of photos, buttons, and other displays by spectators in the

4 Private-actor courtroom conduct, be it uniforms, t-shirts, buttons, signs, or
other displays of influence.



courtroom during a criminal trial. The resulting conflicts arising from this Court’s lack
of guidance will not resolve themselves and further percolation in the lower courts is
unnecessary.

In addressing this issue, this Court should establish a per se rule prohibiting
spectators from displaying buttons, photos, uniforms, or other case relevant displays in

the courtroom during a criminal jury trial.

I. This Court Has Held That the Right to a Fair Trial Includes the
Right to Be Tried Undisturbed by Public Passion

The right to a fair trial in a criminal case is a fundamental liberty secured by the
Sixth and Fourteenth Amendments. Drope v. Missouri, 420 U.S. 162 (1975); Taylor v.
Kentucky, 436 U.S. 478, 485 (1978); Nebraska Press Ass’n v. Stuart, 427 U.S. 539 (1976);
Duncan v. Louisiana, 391 U.S. 145 (1968). As this Court declared, this right applies
with full force and power regardless of the heinousness of the crime charged, the
apparent guilt of the offender or the station in life which he occupies.” Irwin v. Dowd,
366 U.S. 717, 722 (1961). Critical to this fundamental guarantee is protection of the
trial process from contamination by irrelevant, prejudicial, outside-the-record factors. A
criminal defendant thus has the right to be tried in an atmosphere undisturbed by
public passion. Id. at 722-28. And as “. . . [a]ny judge who has sat with juries knows
that, in spite of forms, they are extremely likely to be impregnated by the environing

atmosphere.” Frank v. Magnum, 237 U.S. 309, 349 (1915) (Holmes, J., dissenting).



II. This Court Has Not Directly Addressed the Issue of Spectator
Displays

Despite this Court’s defense of the integrity of the criminal trial process, this
Court has not addressed the issue of spectator displays in the courtroom. When
presented with the issue, this Court overruled the Ninth Circuit’s decision in Musladin
v. Lamarque, 427 F.3d 653, 654, 656-57 (9th Cir. 2005) on the ground that no “clearly
established” Supreme Court precedent governed displays by trial spectators. Musladin,
549 U.S. at 77. This Court acknowledged that “the effect on a defendant’s fair-trial
rights of the spectator conduct to which [defendant] objects is an open question in our
jurisprudence.” Id. at 76.

Prior to Musladin, in Estelle v. Williams, 425 U.S. 501, 505 (1976) (“Williams™),
this Court ruled that the State could not compel an accused defendant to stand trial
before a jury while dressed in identifiable prison clothes. This Court held that a
courtroom practice creating an “unacceptable risk ... of impermissible factors coming
into play” violates due process and the defendant’s right to a fair trial. Id. at 512.
Subsequently, in Holbrook v. Flynn, 475 U.S. 560, 562 (1986) (‘Flynn”), this Court
considered whether a defendant’s due process rights were violated “when, at his trial
with five codefendants, the customary courtroom security force was supplemented by
four uniformed state troopers sitting in the first row of the spectator’s section.” Id. at
562. Applying the inherent prejudice standard articulated in Williams, “whether there
was an unacceptable risk of impermissible factors coming into play,” the Court stated
that the standard for determining whether something is inherently prejudicial does not

depend on “whether jurors actually articulated a consciousness of some prejudicial



effect,” but whether there is a risk that external factors could influence the verdict. Id.
at 570-72. Ultimately, the Court held that the augmented presence of police in Flynn
was not “inherently prejudicial.” Id.

In Musladin, this Court reasoned that Williams and Flynn reached their result
because both involved “state-sponsored courtroom practices,” id. at 76, and that the
Antiterrorism and Effective Death Penalty Act of 1996, Pub.L. No. 104—-132, 110 Stat.
1214 (codified in scattered sections of 18 U.S.C., 21 U.S.C,, 28 U.S.C., and 42 U.S.C.),
precluded extending those precedents—on habeas review of a state-court judgment—to
displays by private actors. Musladin, 549 U.S. at 77. Thus, the Court did not address
the effect of spectator displays but observed that the Fourth and Ninth Circuits (and
state courts) were divided as to whether spectator displays can be “inherently
prejudicial.” Id. at 76-717.

In his concurrence in Musladin, Justice Kennedy recognized the need to
establish a new rule dealing with whether “buttons proclaiming a message relevant to
the case ought to be prohibited as a matter of course.” Musladin, 549 U.S. at 80-81
(Kennedy, J., concurring). Despite the clear recognition of the problem, as it relates to

spectator displays, this Court has not taken up the issue.

III. Various Courts Have Applied Different Tests to Spectator
Displays in the Aftermath of Musladin

Musladin, in effect, left it to lower courts to address spectator display claims. As
the Supreme Court recognized in Musladin, “[r]eflecting the lack of guidance from this
Court, lower courts have diverged widely in their treatment of defendants’ spectator-

conduct claims.” Id. at 76.

10



For example, some courts have applied the Williams and Flynn inherent
prejudice test to claims that spectator displays deprived the defendant of a fair trial.
See, e.g., United States v. Farmer, 583 F.3d 131, 149 (2d Cir. 2009), cert. denied 559 U.S.
1058 (2010) (applying inherent prejudice test to spectators wearing t-shirts with picture
of victim); Norris v. Risley, 918 F.2d 828, 830-34 (9th Cir. 1990) (applying inherent
prejudice test to spectators wearing “Women Against Rape” buttons); Overstreet v.
State, 877 N.E.2d 144, 158-59 (Ind. 2007), cert. denied (2008) 555 U.S. 972 (applying
inherent prejudice test to spectators wearing buttons with photograph of victim).

Other courts have applied the test of whether the spectator displays caused the
defendant to suffer actual prejudice. See, e.g., Johnson v. Commonwealth, 529 S.E.2d
769, 781-82 (Va. 2000) (applying actual prejudice test to spectators wearing buttons
with photograph of victim); State v. Iromuanya, 806 N.W.2d 404, 431-33 (Neb. 2011)
(applying actual prejudice test to spectators wearing victim memorial buttons); Allen v.
Commonuwealth, 286 S.W.3d.221, 229-30 (Ky. 2009) (applying actual prejudice test to t-
shirts with picture of victim worn by victim’s family).

Finally, some courts have rejected spectator display claims because of a lack of
guidance. See, e.g., Billings v. Polk, 441 F.3d 238, 247 (4th Cir. 2006) (declaring that
existing precedent “do[es] not clearly establish that a defendant’s right to a fair jury
trial is violated whenever an article of clothing worn at trial arguably conveys a
message about the matter before the jury”), cert. denied, 549 U.S. 1119 (2007); Dauvis v.

State, 223 S.W.3d 466, 474-75 (Tex. App. 2006) (“Appellant does not cite any authority

11



holding the display of [medallions bearing the victim’s picture] by spectators creates
inherent prejudice.”).

Many courts applying the actual prejudice test to spectator display claims have
nevertheless acknowledged the inherent problem of spectator displays or influence in
the courtroom and its impact on the fairness of the trial. The Buckner court, like others,
recognized that “[u]lnder certain circumstances, prejudicial exhibition of emotion may
deprive a defendant of a fair trial.” Buckner v. State, 714 So. 2d 384, 389 (Fla. 1998). In
State v. Speed, 961 P.2d 13 (Kan. 1998), the court also observed, “it would seem that the
wearing of [pictures by the spectators] is not a good idea because of the possibility of
prejudice which might result.” Id. at 30.

Law enforcement spectators pose an enhanced problem because they elicit both
an emotional response and a deference to authority. For example, in State v. Franklin,
327 S.E.2d 449 (W. Va. 1985), the high court held in a DUI case that resulted in death
that spectators wearing MADD buttons “were clearly distinguishable from other
visitors in the courtroom and, led by the sheriff, they constituted a formidable, albeit
passive, influence on the jury” and that the court “quite simply cannot state that the
mere presence of the spectators wearing MADD buttons and the pressure and activities
of the uniformed sheriff leading them did not do irreparable damage to the defendant’s
right to a fair trial by an impartial jury. Indeed, it constitutes reversible error.” Id. at

455.

12



IV. Spectator Displays Influence the Jury

Even if trial judges take careful measures to preserve the neutrality of the
courtroom, the influence of photos, buttons, and other displays by spectators in the
courtroom during a criminal trial cannot be overstated. Spectator displays in a
courtroom go beyond an ordinary show of emotion by the spectators. Displays such as
uniforms, buttons, signs, or pictures serve as a means of eliciting sympathy from the
jurors and encourage them to reach a verdict on grounds other than the evidence
presented at trial. Although state courts have left it to trial courts to evaluate the likely
effects of spectator displays in the courtroom, scientific research shows that such
displays may influence a juror’s decision regarding the guilt or innocence of the
defendant. Foundationally, emotions, including sympathy, influence juror decision
making. See generally Barbara F. Reskin & Christy A. Visher, The Impacts of Evidence
and Extralegal Factors in Jurors’ Decisions, 20 Law & Soc’y Rev. 423 (1986) (the impact
of extralegal variables, including the jury’s perception of the victim, on the jury’s
decision making). Spectator displays, be they victim photographs, uniforms, or buttons,
serve as a constant reminder that the victim was a real person, someone’s friend or
family, and the loss of the victim occasions sympathy from the jurors. Although some
courts have found these displays to be nothing more than expressions of grief (see, e.g.,
Iromuanya, 806 N.W.2d at 432), these emotional displays make the jurors more likely
to view the defendant as guilty, in part because they feel the need to do something to
vindicate the suffering of the spectators and the loss of the victim. A study by Stuart

Fischoff showed that victim reminders, including photographs of the victim, displayed

13



during a criminal jury trial had a statistically significant impact on the public’s
perception of the defendant’s guilt. Fischoff found that such reminders serve to remind
the public that “real persons, not vague abstractions, were victimized,” and increased
the public’s perception of the defendant’s guilt. Although Fischoff's study deals with the
public in general, it lends support to the contention that victim photographs elicit
sympathy above and beyond what would normally occur at the trial. Stuart Fischoff,
Influence of Victim Reminders on Public Perception of Guilt or Non-Guilt in a Celebrity
Murder Trial, 2 J. Media Psychol. 4 (1996). Relatedly, research by Neal Feigenson and
Jaihyun Park indicates that greater sympathy for the injured party made the jurors
more likely to find the defendant guilty. See generally Neal Feigenson & Jaihyun Park,
Emotions and Attributions of Legal Responsibility and Blame: A Research Review, 30
Law & Hum. Behav. 143 (2006). The study also found that “the research suggests that
the affective influences on judgments of legal responsibility and blame are likely to
persist in real legal settings.” Id.

Based on this research, even where courts instruct the jury to disregard
spectator displays in the courtroom in assessing the guilt or innocence of the defendant,

it is unlikely that such instructions will be effective.

V. Spectator Displays Relevant to the Case Should Be Prohibited

Be it private or state conduct, to keep the emotional neutrality of the courtroom,
free from improper influences on the jury, spectator displays such as uniforms, buttons,
and signs relevant to the case should be prohibited as inherently prejudicial. In the

words of Justice Souter in his concurrence in Musladin, the standard for dealing with
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threats to the fundamental fairness of a criminal trial posed by conditions in the

courtroom applies to private spectators and state actors:
As for the applicability of this standard, there is no serious question that it
reaches the behavior of spectators. The focus of the later cases is on
appearances within the courtroom open to the jurors’ observation. There is
no suggestion in the opinions, and no reason to think now, that it should
matter whether the State or an individual may be to blame for some
objectionable sight; either way, the trial judge has an affirmative
obligation to control the courtroom and keep it free of improper influence.
[Citation] And since the Williams-Flynn standard is a guide for trial
judges, not for laypersons without schooling in threats to the fairness of

trials, its general formulation is enough to tell trial judges that it applies
to the behavior of courtroom visitors.

Musladin, 549 U.S. at 82 (citing Sheppard v. Maxwell, 384 U.S. 333, 363 (1966)).

In addressing the buttons at issue in Musladin, Justice Souter observed that one
could not seriously deny that allowing spectators at a criminal trial to wear visible
buttons with the victim’s photo can raise a risk of improper considerations and that the
display is no part of the evidence going to guilt or innocence: “the buttons are at once an
appeal for sympathy for the victim (and perhaps for those who wear the buttons) and a
call for some response from those who see them. On the jurors’ part, that expected
response could well seem to be a verdict of guilty, and a sympathetic urge to assuage
the grief or rage of survivors with a conviction would be the paradigm of improper
consideration.” Musladin, 549 U.S. at 82-83.

Justice Souter characterized the ultimate question as whether “the risk in a
given case reaches the ‘unacceptable’ level.” Musladin, 549 U.S. at 83. But any level of
risk from spectator displays in a courtroom is unacceptable where social science and

common-sense demonstrate that the impact of these appeals to emotion is great — above

the low threshold for prejudice articulated in In re Murchison, 349 U.S. 133, 136 (1955).
15



There, the Court made explicit: “[O]ur system of law has always endeavored to prevent
even the probability of unfairness.” Id.

In this case, 17 or 18 police officers attended petitioner’s trial as spectators
dressed in their police uniforms. Although, police are expected to be present during the
trial of one accused of murdering a fellow officer, see Smith v. Farley, 59 F.3d 659, 664
(7th Cir.1995) (noting that “if you kill a policemen [sic] and are put on trial for the
crime, you must expect the courtroom audience to include policemen”), jurors are
extremely likely to be influenced by their presence. This influence is heightened by
police in uniform:

The police uniform establishes its wearer as an official. Due to a number

of conventions, regardless of jurisdiction, the uniform is immediately

recognizable as belonging to a law enforcement officer. . . With this

recognition comes “command presence” and safety. Command presence is

defined as the peremptory authority imputed from image and carriage.

Command presence is often listed as the lowest ring on the ladder of the

force continuum. That is, command presence (or, put simply, uniformed

bearing) is so crucial that it metaphysically goes beyond mere appearance

to become a force or power. In fact, the vast majority of citizens will obey

the directions of uniformed officers without need for resort to physical
means.

Motion for Leave to File Amicus Curiae Brief in Support of Appellants David Dager, et
al., by Amicus Curiae Peace Officers Research Association of California Legal Defense
Fund, Dager v. City of Phoenix, 380 F. App’x 688 (9th Cir. 2010) (No. 09-15356) 2009
WL 2444973. A courtroom gallery filled with 17 or 18 uniformed police officers at the
guilt phase during jury instructions and closing arguments in a case involving a slain
active-duty police officer thus inevitably exerted an impermissible outside influence on

the jury.
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There is no conceivable version of a just and fair trial that includes the injection
of such a powerful outside influence into the trial process and juror deliberations. A
spectator display is at once highly prejudicial to the disfavored party and utterly
irrelevant to the trial’s truth-seeking function. It is also unnecessary.5 There is no
acceptable justification for allowing spectators to convey their emotions, either directly
or passively, before a jury seeking to ascertain the facts involved in the events and
adjudicate guilt or innocence based on those facts. Meghan E. Lind, Hearts on Their
Sleeves: Symbolic Displays of Emotion by Spectators in Criminal Trials, 98 J. Crim. L.
& Criminology 1147, 1155-1157 (2008).

The importance of fairness in the criminal system thus demands that even
potentially prejudicial factors be removed from the process. Applied here, the real
chance that the uniformed officers’ symbolic displays of emotion could have influenced
the jurors in their decision between degrees of murder required the exclusion of
uniformed police spectators from the courtroom. But, in the absence of clear guidance
from this Court, the trial court allowed 17 or 18 of them to remain in the courtroom and
exert their authority and emotional influence on the jury. And the California Supreme

.Court affirmed.

5 Family members and others affected by the crime are provided the opportunity
in most jurisdictions to express their emotions and opinions in the criminal justice
process itself, in the context of victim impact statements during sentencing, or victim
impact testimony during the penalty phase of a capital trial, after the facts have been
found and guilt has been determined.
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Thus, certiorari is necessary to set a uniform standard for spectator displays that

resolves conflicts among the courts and eliminates the potential for prejudice inherent

in all such actual or symbolic expressions of spectator emotions and opinions.

CONCLUSION

Wherefore, petitioner respectfully requests that this Court grant the petition for

a writ of certiorari, establish a standard for spectator displays and reverse the judgment

of the Supreme Court of California affirming the judgment in petitioner’s case.
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PEOPLE v. RAMIREZ
5155160

Opinion of the Court by Cantil-Sakauye, C. J.

A jury convicted defendant Irving Alexander Ramirez of
the first degree murder of San Leandro Police Officer Nels
Niemi. (Pen. Code §§ 187, subd. (a), 189; all subsequent
statutory references are to the Penal Code unless otherwise
specified.) The jury also found true the charged firearm
enhancements and special circumstance allegations.
Specifically, it found true the allegations that (1) defendant
murdered Niemi to prevent or avoid a lawful arrest (§ 190.2,
subd. (a)(5)), and (2) defendant intentionally killed Niemi, a
peace officer engaged in the lawful performance of his duties,
and defendant knew, or reasonably should have known, that
Niemi was such an officer (§ 190.2, subd. (a)(7)). The jury
returned a verdict of death.

The trial court sentenced defendant accordingly. In
conjunction with the death judgment, the court ordered
defendant to pay a restitution fine of $10,000. (§ 1202.4, subd.
(b).) This automatic appeal followed. We affirm the judgment
in its entirety.

I. BACKGROUND
A. Evidence at the Guilt Phase

Defendant did not contest that he shot and killed Niemi.
He did dispute, however, that he committed the killing with the
requisite mental state to be guilty of first degree murder.
Because of the thrust of defendant’s argument, both the
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prosecution and defense introduced extensive evidence of
defendant’s activities preceding, immediately surrounding, and

following the murder.
1. Prosecution case

The prosecution’s theory of the crime was that defendant
killed Niemi to avoid arrest. To demonstrate that defendant had
reason to fear arrest, the prosecution introduced the testimony
of Mark Sheldon, a police officer with the City of Pleasanton.
Sheldon related that in December 2004 — about seven months
before defendant had the fatal interaction with Niemi —
Sheldon pulled over defendant’s vehicle. Sheldon asked
defendant for his identification, much like Niemi did seven
months later. Instead of producing his driver’s license,
defendant gave Sheldon his California identification card. This
caused Sheldon to suspect that defendant’s license was
suspended and defendant was on probation. Sheldon “did a
records check,” which confirmed that defendant “was on
probation with[] . . . a four-way search and seizure,” which gave
Sheldon the ability “to search [defendant’s] person, property,
vehicle and the home.” Sheldon searched defendant and
discovered suspected methamphetamine and cocaine in his front
pocket. Sheldon arrested defendant, who subsequently spent 45
days in jail. Relying in part on Sheldon’s testimony, the
prosecution argued that defendant shot Niemi after Niemi
requested his identification because defendant thought “[t]he
officer had my ID, he was going to run it. I was subject to search
and seizure, I was going to go to jail, so I killed him.”

To establish what transpired on the day of the murder, the
prosecution introduced testimony of the four individuals who
were with defendant when he shot Niemi. Those present at the
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crime scene were Vincente Heredia, Frank Gonzales, Miguel
Rangel, and Jose Luis Arteaga. Heredia testified that on the
day of the murder, he called defendant, requesting to borrow a
gun. Defendant dropped off a gun for Heredia at the home of
Heredia’s mother, which was located on Doolittle Drive in San
Leandro. Later that day, Heredia discharged the firearm, but
after firing once, the gun jammed. Heredia then called
defendant to inform him that the gun had jammed and
defendant should pick it up.

After receiving the call from Heredia about the jammed
gun, defendant drove to Doolittle Drive. Along the way, he
picked up a friend, Arteaga. Arteaga testified that because
defendant had been drinking “since earlier that day,” his driving
was “very erratic.” Arteaga asked defendant to pull over so he
could drive instead. Defendant complied and gave Arteaga turn-
by-turn directions to Heredia's place. According to Arteaga,
defendant had multiple firearms in the car, including a shotgun,
a “dark color handgun,” and a box of ammunition for the
shotgun. A subsequent search of defendant’s vehicle confirmed
Arteaga’s report of the shotgun and ammunition.

When defendant and Arteaga arrived at Doolittle Drive,
they entered the home with Heredia. Heredia handed the gun
to defendant, who “took it apart,” “looked at it,” and explained
why the gun jammed. Defendant then put the gun away on his
person. The three men went back outside.

Once outdoors, Heredia, Arteaga, and defendant were
joined by Gonzales (Heredia’s half brother) and Rangel
(Gonzales’s cousin). Defendant had brought a bottle of
Hennessy cognac with him, and the group drank from the bottle.
As the men were standing about, a neighbor called the police
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about “a group of [juveniles] loitering and blocking [a]
driveway.” Officer Niemi was dispatched to the scene. This was
the second time that day that Niemi was called to the Doolittle
Drive location because of juveniles congregating in the area.
Niemi had earlier dispersed a group of individuals without
incident. Responding to the second call, Niemi arrived at the
scene at 10:57 p.m.

All four individuals with defendant — Heredia, Arteaga,
Gonzales, and Rangel — testified regarding the interaction
between the group and Niemi when Niemi arrived at Doolittle
Drive. After pulling up in his patrol vehicle, Niemi asked the
men if they were “the same . . . people he had kicked out of there
earlier.” Heredia told Niemi they were not. Niemi got out of the
car, asked the men if they had been drinking, and requested to
see their identification. Niemi collected an identification card
(ID) first from Heredia and then from defendant. Defendant
took some time to produce his ID, as he was “fumbling around”
with his wallet. He eventually handed his ID to Niemi, who
turned to Rangel and took his ID. Arteaga testified he thought
Niemi was “calling [the identification] in” because he saw the
officer reach for the radio located on his left shoulder.

As Niemi was handling the IDs, defendant pulled a
handgun and shot the officer in the head. The shooting
happened suddenly and unexpectedly.

After defendant shot Niemi, the group scattered. As they
ran, the group’s members heard more shots fired. Arteaga
stated he saw Niemi “on his back, on the ground” with defendant
standing over him before hearing additional shots. Through
eyewitness and expert testimony, the prosecution showed that
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defendant shot Niemi six times in total, emptying the clip in his
handgun.

The five men ran to their cars and divided into two
separate vehicles. Gonzales and Rangel entered Gonzales's car,
while Heredia, Arteaga, and defendant used Heredia’s.
Although Gonzales and Rangel initially drove away from the
crime scene, they quickly returned. Rangel went to where Niemi
was lying. He “noticed that there was a bottle of Hennessy” and
an ID next to the officer. Rangel picked up both objects, saw
that the ID was neither his nor Heredia’s, and threw the bottle
and ID aside. As it turned out, the ID that Rangel found — later
recovered by the police — was defendant’s. Officers arrived on
the scene thereafter.

The three men in Heredia’s car fled the scene. Heredia
and Arteaga testified that they were panicked and worried.
Both Heredia and Arteaga pressed defendant about why he shot
was gone. I was gone. I was gonna go.” Heredia explained the
expression means that “you were going to go to jail or was [sic]

»

going to be gone for a while.,” Arteaga similarly testified that
defendant responded “I was done,” which means “I'm gonna get

caught.”

Defendant asked Heredia to drive over the Dumbarton
Bridge. Heredia refused because he wanted to go home. As
Heredia was driving on the road that was “the last exit before
the bridge,” defendant told him to stop. Defendant then got out
of the car, walked to the marsh, “threw something” away, and
“came back [to] the car” wearing nothing but boxer shorts.
Heredia dropped defendant off at defendant’s residence. Ashley
Ewert, defendant’s then-girlfriend, was there waiting for him.
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At trial, Ewert testified as follows. Defendant came
through the door wearing just his boxers. He started telling
Ewert “to get everything out.” He then grabbed a bottle of
bleach and went into the shower. When he came out of the
shower, defendant repeated that Ewert had to help him, “to get
everything out,” and that they “had to go.” Ewert left with
defendant in her car. When they were in the car, defendant
“started wiping his hands and his arms with alcohol swabs.”
Ewert asked defendant what was happening, and defendant
confessed that he “just shot a cop,” “just killed a cop.” Defendant
directed Ewert to drive to Arteaga’s house. Arteaga gave
defendant some money. Defendant and Ewert then drove away.

Back in the car, defendant recounted to Ewert more of
what happened. Defendant said that he was with Arteaga and
Heredia when a policer officer “pulled up and asked for their
1.D.s.” Defendant gave the officer his identification. “The police
officer went to reach for his radio, and [defendant] shot him once
in the face, and then four more times.” Defendant “rolled over
the police officer to try to find his I.D., and he grabbed what he
thought was his I.D.... and left.” Crucially, defendant told
Ewert why he shot Niemi, explaining that “he had a search and
seizure, and that if the police officer called in his name, he would
be arrested, because he had two guns and drugs on him.”

Ewert and defendant then went to a Safeway grocery
store. There, defendant — who had asthma — stole an inhaler.
The theft was captured on video, and the prosecution showed
the jury the video.

The pair left Safeway, at which point defendant told Ewert
that they had to go back to his residence. Defendant explained
that “he needed to get the gun and bullets that were at his
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house” because “they were the same bullets that were in the gun
that he used to kill the police officer.” Ewert drove defendant
back to his house. Defendant entered the house and returned
with a gun and a bag containing ammunition.

Defendant then told Ewert to drive to the Dumbarton
Bridge. As they were crossing the bridge, Ewert — as instructed
— “slowed down in the far right lane at the top of the bridge,”
and defendant threw away the gun and ammunition. The pair
then exited on to Thornton Avenue and drove by the area that
defendant had stopped with Heredia and Arteaga earlier.
Defendant pointed out the location where he had thrown away
the incriminating evidence. He said that he threw the items
there “because the salt water would get rid of the forensics.”
Ewert took note of the area.

Continuing on their drive, defendant and Ewert went to a
pay phone near a gas station. Ewert observed defendant dialing
but failing to complete a call. Eventually, Ewert and defendant
went to a motel. As defendant was washing up, Ewert observed
defendant “talking out loud, going over all of the things that he
had done to get rid of the evidence.” Defendant also remembered
that “there was a bullet in his room, in the wall from where he
tried to shoot his ex-girlfriend.” This was important to
defendant because “that bullet was the same bullet that was in
the gun that he used to kill the police officer.” However,
defendant and Ewert went to sleep without doing anything
about the lodged bullet.

The next morning, Ewert drove defendant around some
more. Eventually, the two parted. Ewert then went to an
attorney’s office and contacted the police. When police officers
arrived, Ewert directed them to the area of the marsh that
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defendant had pointed out to her the night before. The police
subsequently recovered from this location two handguns — one
of which was the murder weapon — Heredia and Rangel’s IDs,
various clothing articles, and an inhaler. The police arrested
defendant without incident shortly thereafter. |

Niemi died from multiple gunshot wounds. He had been
shot in the head, close to his jaw, in the chest, in the abdomen,
and in the thigh.

2. Defense case

The defense focused on establishing that defendant was
heavily intoxicated by the time he arrived at Doolittle Drive.
The day of the shooting (July 25, 2005) was defendant’s twenty-
third birthday. Defendant spent much of that day with a friend,
Angel Miranda; Miranda’s sister, Alina Vallejo; and her
husband, Frank Vallejo.!

The defense called Miranda, Alina, and Frank to establish
how much defendant drank on July 25. Miranda testified that
he telephoned defendant at 2:30 or 3:30 p.m. on his birthday and
invited defendant to come to his house, where he was living with
Alina and Frank. Defendant arrived soon after receiving the
call, and Miranda could tell that defendant had been drinking
already because defendant was “slurring” and “walking kind of
funny.” Alina confirmed she “felt he had been drinking” when

he came to her house.

Frank arrived home at around 4:15 p.m. and joined
Miranda and defendant in drinking beer. Frank estimated that

) To avoid confusion, we will refer to people who share a
surname — Alina and Frank, as well as members of Niemi’s
family — by their first names.
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defendant had about six beers. Some time around 7:00 or 8:00
p.m., defendant and Miranda left to obtain more liquor. The two
stopped at a bar, “drank a couple of beers, played pool, [and]
smoked a couple of joints.” They then bought a 12- or 18-pack
of beer from the liquor store next door. Upon their return to
Miranda’s residence, Frank saw that defendant had brought
bottles of Hennessy and Rémy Martin cognac. Frank and
defendant then had a couple of shots from each bottle and
“chas[ed] the shots with beer.”

At some point during that evening, defendant received a
phone call and departed. (This was the call from Heredia
concerning the jammed gun.) Frank, Miranda, and Alina were
concerned about defendant driving because defendant appeared
drunk to them, “slurring” his words and “stumbling around.”

The defense similarly elicited from Heredia, Arteaga,
Gonzales, Rangel, and Ewert the fact that defendant displayed
symptoms of intoxication. The defense queried whether the
witnesses thought defendant was drunk and obtained
affirmative answers.

Regarding the witnesses’ inculpatory testimony, the
defense impeached their credibility by confronting them with
their prior inconsistent statements. For instance, the defense
called attention to the fact that when Heredia talked to the
police two days after the shooting, he stated that defendant said,
“T don’t know, I don't know” when Heredia asked why defendant
shot the officer. This was inconsistent with Heredia’s trial
testimony.

Finally, the defense called to the witness stand Dr. John
Treuting, a toxicologist. Treuting testified that based on the
information he reviewed, his opinion was that defendant “was
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intoxicated at the time of the incident.” Treuting also
volunteered that individuals who consumed the amount of
alcohol that defendant had on the day of the homicide could be
expected to experience “mental confusion and lack of critical

judgment.”

The prosecution sought to undermine Treuting’s
testimony. For instance, the prosecution ascertained that
alcohol affects memory and “[s]o if someone had a good ability to
recall[,] that would tend to indicate that the drinks weren’t
having a significant effect.” Treuting acknowledged the
prosecution’s conclusion “could be” true but cautioned that
“there’s individual variability.”

The prosecution also elicited from the witnesses the fact
that defendant still had control of his faculties. For example,
the prosecution confirmed that defendant was “walking OK,” did
not fall down, and was coherent, et cetera.

Based on evidence of defendant’s intoxication, the defense
argued to the jury that the prosecution had not proved first
degree murder because it failed to show that defendant
deliberated the crime. “Deliberation,” urged the defense, “is just
inconsistent with being so drunk that you can’t talk normally,
you can’t drive a car, you can’t stand without swaying.” The
defense stressed evidence of defendant’s lack of sobriety and
offered more benign explanations for some of defendant’s
actions. For example, regarding the fact that defendant took
some time to produce his identification, the defense
acknowledged that one possible inference is that defendant “was
stalling.” However, “an equally rational interpretation,”
according to the defense, “is that he was too drunk to manipulate
that thing.”

10
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By contrast, the prosecution emphasized that defendant’s
actions were “rational” and “coordinated,” thus demonstrating
that he deliberated the killing. The prosecution focused on the
fact that, before the shooting, “defendant didn't have any
problem giving directions” to Arteaga and “was perfectly capable
of doing a fairly complex mechanical task of examining [the
jammed] gun, and determining why it didn’t work.” The
prosecution also highlighted events following the shooting,
including the fact that “after he murdered Dan Niemi,”
defendant did not “just panic and run.” Instead, relying on
Ewert's and others’ testimony, the prosecutor said that
defendant “gathered up some I.D.s, thinking he got his own, so
he could avoid detection.” Defendant also made the rational
decision to discard incriminating evidence and to clean himself
with bleach and alcohol swabs. The prosecution referred to the
videotape the jury saw of defendant’s conduct at Safeway, which
showed that about an hour after the shooting, defendant was
“walking fine,” “making very precise movements,” and
“executing decisions.” The prosecution mentioned Treuting and
his testimony that alcohol affects memory. Yet, said the
prosecution, defendant’s “memory is superb,” as indicated by the
fact that he remembered the area where he discarded the guns
and the lodged bullet from the incident when he tried to shoot
his ex-girlfriend. Finally, the prosecution stressed defendant’s
motive for killing Niemi: to prevent the officer from discovering
his probationary search condition and arresting him. The
prosecution concluded from all this that defendant “thought it
through,” and after “weigh[ing] the choices in his mind,” chose
to “shoot[] a police officer.”

Having heard the evidence, the jury returned a guilty
verdict and found true the special circumstance allegations that

11
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rendered defendant death eligible. The case then proceeded to
the penalty phase.

B. Evidence at the Penalty Phase
1. Prosecution case

The prosecution introduced victim impact statements and
evidence that defendant had once threatened a policer officer
and the officer’s family. The victim impact evidence came from
Niemi’'s wife, brother, mother, and three of his fellow police
officers. The witnesses testified generally concerning Niemi's
good character and the grief they experienced when he died.

Niemi’s wife, Dionne Niemi, recounted that her husband
“was a prolific writer.” She authenticated a short story
subsequently admitted in evidence as something Niemi had

written.

The prosecution also introduced evidence of criminal
threats made by defendant. (See § 190.3, factor (b).) Karl Geser,
an officer with the Newark Police Department, testified that in
2001, he was called to a neighborhood disturbance. Responding
to the call, Geser encountered defendant. Defendant was
intoxicated, and Geser arrested him for being drunk in public.
When being transported to the police station, defendant
“became upset” and “made threats to kill [Geser] and [his]
family and [his] kids.” Geser did not bring charges against
defendant for making these threats.

2. Defense case

The defense sought to humanize defendant by introducing
details of his life. Defendant was born in El Salvador to teenage
parents during a time of civil unrest. When he was six or seven
years old, his parents immigrated to the United States, leaving
defendant in the care of his paternal grandparents, Although

12
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defendant rejoined his family after a few months’ time, his
parents eventually divorced. Defendant felt lonely, as his
parents “never were there for him, when he need[ed] them.”

Defendant developed problems with alcohol abuse in his
adolescence. Defendant’s mother testified that when he was not
drinking, defendant was “friendly and gentle and sweet.”
However, “when he’s drunk . . . he has a very bad temper.”

Defendant had strong relationships with his family
members, many of whom would maintain contact with him if he
were sentenced to life without the possibility of parole.
Emphasizing this evidence, the defense pleaded with the jury to
spare defendant’s life, arguing that defendant was “not an
individual that deserves the death penalty, even though he
committed this heinous crime.”

The jury returned a verdict of death.
II. DISCUSSION
A. Guilt Phase Issues
1. Modification of CALCRIM No. 521
a. Background

At the request of the prosecution, the trial court modified
the standard instruction on the degree of murder. Defendant
contends this was reversible error. He bases his argument not
only on the language of the instruction itself, but also the

prosecution’s remarks in closing argument. Accordingly, we

examine both in some detail.

The standard instruction, CALCRIM No. 521, defines first
degree murder. It specifies that “[t]he defendant is guilty of first
degree murder if the People have proved that he acted willfully,
deliberately, and with premeditation.” The court modified the

13



PEOPLE v. RAMIREZ
Opinion of the Court by Cantil-Sakauye, C. dJ.

instruction by incorporating verbatim the language of section
189, subdivision (d), which states that “[t]o prove the killing was
‘deliberate and premeditated,’ it is not necessary to prove the
defendant maturely and meaningfully reflected upon the gravity
of the defendant’s act.”?

) As modified, the portion of the instructions regarding the
degree of murder reads:

“If you decide that the defendant has
committed murder, you must decide whether it is
murder of the first or second degree.

“The defendant is guilty of first degree murder
if the People have proved that he acted willfully,
deliberately, and with premeditation.

“The defendant acted ‘willfully’ if he intended
to kill — in other words, with express malice.

“The defendant acted ‘deliberately’ if he
carefully weighed the considerations for and against
his choice and, knowing the consequences, decided
to kill.

“The defendant acted with ‘premeditation’ if
he decided to kill before committing the act that
caused death.

“The length of time the person spends
considering whether to kill does not alone determine
whether the killing is deliberate and premeditated.
The amount of time required for deliberation and
premeditation may vary from person to person and
according to the circumstances. A decision to kill
made rashly, impulsively, or without -careful
consideration is not deliberate and premeditated.
On the other hand, a cold, calculated decision to kill
can be reached quickly. The test, therefore, is not
the length of time, but rather the extent of the
reflection.
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Both the prosecution and defense expounded on the
“maturely and meaningfully reflected” language during closing
arguments. The prosecution’s comments came within the larger
context of an argument regarding the requirements of first
degree murder. The prosecution began by repeating the court’s
instruction that “first degree 1is willful, deliberate,
premeditated” and “the defendant acted deliberately when he
carefully weighed the considerations for and against his choice
and, knowing the consequences, decided to kill.” To illustrate
the concept of “willful, deliberate and premeditated decisions,”
the prosecution gave an example of a juror who was about to be
late to court and decided to run a traffic light. After stopping at
the intersection and before running the light, the juror “looks in
the rearview mirror, looks both ways, looks ahead, sees no police
cars, no cars coming, nobody in the intersection, [and then] hits
the accelerator.” The prosecution stressed that although the
juror’s actions were “done in a very short period of time,” the
juror nonetheless “thought about the consequences, being late,
getting a ticket, whatever ... [and] weighed those
considerations and [had] gone ahead and done that.” Such a
juror — said the prosecution — has made a “willful, deliberate,

“To prove the killing was deliberate and
premeditated, it is not necessary to prove the
defendant maturely and meaningfully reflected
upon the gravity of his act.

“The People have the burden of proving beyond
a reasonable doubt that the killing was first degree
murder rather than a lesser crime. If the People
have not met this burden, you may not find the
defendant guilty of first degree murder.

“Any murder which is not proved to be the first
degree is murder of the second degree.”
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and premeditated decision.” The prosecution then analogized
the juror’s choice to run the light to defendant’s decision to kill
Niemi, stating that a variant of his example “is exactly what
[defendant] did when he was faced with being arrested and
going to jail and decided that wasn’t what he wanted to do and
shot and killed Officer Niemi to avoid that consequence, just like
the juror avoided being late.”

The prosecution acknowledged that “the consequences of
killing someone are so much greater than the consequences of
going through a red light.” The prosecution, however, reminded
the jury that “part of the instruction that the judge gives you is
that to find the killing was willful, deliberate, and premeditated,
it is not necessary to prove that the defendant maturely and
meaningfully reflected upon the gravity of his act.” Focusing on
the word “gravity,” the prosecution explained, “[G]ravity means
the seriousness of or the significance of.” Accordingly, “it’'s not
necessary for deliberation and premeditation for the person to
reflect on the seriousness of the act meaningfully and maturely.
They just have to know what it ts theyre doing, they don’t have
to reflect on how serious. So whether it's as minor as going
through a red light or as serious as killing someone, both acts
are willful, deliberate, and premeditated.” (Italics added.)

The defense, on the other hand, argued to the jury that
“maturely and meaningful reflection ... probably means that
youth and ignorance is not a defense.” In other words,
“youngsters and fools can engage in the weighing process as
much as smart and older people can. And the ultimate decision
doesn’t have to be a wise one.” The defense stressed that
whatever the instruction means, “it clearly doesn’t diminish
from the need for the ... careful weighing and consideration
that deliberation requires.” The defense then reviewed the
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evidence and asked the jury to find that there was “a reasonable
possibility that [defendant] was too drunk” %“to have
deliberated.”

Unsurprisingly, the prosecution took a different view. The
prosecution underscored how defendant’s various actions
showed that he thought “clearly” and “rationally” about killing
the officer — including his firing multiple shots at Niemi, his
efforts at avoiding detection, his coordinated movement and
decisionmaking as shown by video taken at Safeway, and his
statements to others that he killed Niemi because Niemi would
have discovered his “search and seizure” condition. The
prosecution concluded by stating that defendant had “more than
enough time to weigh the consequences, [to] make a cold,
calculated decision to kill. And that's what this defendant did,
and that’s first-degree murder.”

b. Analysis

Defendant contends the court’s modification of CALCRIM
No. 521 amounts to reversible error under both statutory and
constitutional law. He argues that the modified instruction was
erroneous because “the added language, although contained in
section 189, does not set forth a principle of law applicable to
this case.” He further claims that the instruction “was
ambiguous and likely confused and misled the jury about the
mental state required for deliberate and premeditated murder.”
Finally, he asserts that the effect of the instruction “was to lower
the prosecutor’s burden of proof and violate [defendant’s] right
to a jury trial on the mental state elements of deliberate and
premeditated murder.”

As a preliminary matter, we note that defense counsel did
not lodge a specific objection to the court’s modification of
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CALCRIM No. 521. To the extent defendant argues that the
trial court erred in instructing the jury in a way that affected
his substantial rights, however, defendant’s argument may still
be heard on appeal. (See § 1259; People v. Johnson (2015) 60
Cal.4th 966, 993.)

On the merits, we cannot agree that CALCRIM No. 521
was erroneously modified. As defendant acknowledges, we have
previously confronted — and rejected — seemingly the same
claims as those he now raises. In People v. Smithey (1999)
20 Cal.4th 936, 955 (Smithey), we reviewed the first degree
murder conviction of an individual who did not dispute that he
killed the victim but contested that he deliberated and
premeditated the killing. As here, the trial court in Smithey
modified “the standard instruction regarding deliberate and
premeditated murder” by adding the statement, “ “To prove the
killing was deliberate and premeditated, it shall not be
necessary to prove the defendant maturely and meaningfully
reflected upon the gravity of his act.”” (Id. at p. 979.) On appeal
to the Supreme Court, Smithey argued that the modified
instruction “was reasonably likely to have confused the jury
regarding the mental state required for deliberate and
premeditated murder.” (Id. at p. 980.) Smithey also contended
that the instruction “lowered the prosecution’s burden of proof
and denied him the right to a jury determination on the mental
state elements ... in violation of the [federal and state
Constitutions].” (Ibid.)

We rejected Smithey’s claims. (Smithey, supra, 20 Cal.4th
at pp. 981-982.) We began with the principle that the trial court
in this case cited, that “‘ “[t]he language of a statute defining a
crime or defense is generally an appropriate and desirable basis
for an instruction ....””” (Id. at p. 980, quoting People v.

18



PEOPLE v. RAMIREZ
Opinion of the Court by Cantil-Sakauye, C. J.

Estrada (1995) 11 Cal.4th 568, 574; see also People v. Poggi
(1988) 45 Cal.3d 306, 327 [“If the jury would have no difficulty
in understanding the statute without guidance, the court need
do no more than instruct in statutory language”].) We reasoned
that this well-settled principle applies with regard to section
189, subdivision (d)’s “maturely and meaningfully reflected”
language because those words “are commonly understood
terms” and “[c]onsidering the instructions as a whole, [there
was] no reasonable likelihood that the jury misunderstood the
phrase ‘maturely and meaningfully reflected’ in the manner
suggested by defendant.” (Smithey, supra, 20 Cal.4th at p. 981.)
On this latter point, we stressed the fact that the trial court
instructed the jury on the definitions of “deliberate” and

& ¢

“premeditated” and excluded “‘a mere unconsidered and rash

impulse’ from the definition of deliberation.” (Ibid.)

Defendant’s claims may be rejected on the same grounds.
The modification here was taken verbatim from statutory
language. Because the statute’s language was stated in
“commonly understood terms,” the presumption is that jury may
be instructed in those terms. (See Smithey, supra, 20 Cal.4th at
pp. 980-981.) Likewise, the trial judge in this case instructed
on the meaning of deliberation and premeditation, informing
jurors that “defendant acted ‘deliberately’ if he carefully
weighed the considerations for and against his choice and,
knowing the consequences, decided to kill” and that he “acted
with ‘premeditation’ if he decided to kill before committing the
act that caused death.” In addition, the court stated that “[a]
decision to kill made rashly, impulsively, or without careful
consideration is not deliberate and premeditated.”
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When the instructions are considered as a whole,? there is
no reasonable likelihood that the jury “misunderstood and
misapplied the mental state required for deliberate and
premeditated murder.” (Accord, e.g., Smithey, supra, 20 Cal.4th
at pp. 963-964 [“If a jury instruction is ambiguous, we inquire
whether there is a reasonable likelihood that the jury
misunderstood and misapplied the instruction. [Citations.]
““‘Tlhe correctness of jury instructions is to be determined
from the entire charge of the court, not from a consideration of
parts of an instruction or from a particular instruction.””’”].)
The jury knew that to convict defendant of first degree murder,
it must find that he deliberated and premeditated the killing.
The jury also knew that if defendant had made the decision to
kill “rashly, impulsively, or without careful consideration,” then
he had not deliberated and premeditated the killing. As such,
whatever meaning the jury ascribed to the phrase “maturely
and meaningfully reflected on the gravity of his act,” it
reasonably understood that the phrase was not synonymous
with a decision to kill that was “rash, impulsive and [with little
or no consideration of] the consequences.” (Accord, e.g., People
v. Gonzales (2011) 51 Cal.4th 894, 940 [“It is fundamental that
jurors are presumed to be intelligent and capable of
understanding and applying the court’s instructions”].)
Contrary to defendant’s assertion, therefore, the modification to
CALCRIM No. 521 did not dilute the requirement that

3 Indeed, the court directed the jury to do just that: examine
the instructions holistically. As the court stated, jurors are to
“Ip]ay careful attention to all of these instructions and consider
them together.” The prosecution echoed the court’s charge,
urging jurors to “do as the judge told you, and look at the
instructions as a whole.”
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defendant must have carefully considered the decision to kill.
By the same token, the modified instruction did not lower the
prosecution’s burden of proof regarding deliberation and
premeditation; nor did it deprive defendant of his right to a jury
determination on this issue. (See Smithey, supra, 20 Cal.4th at
p. 981.)

Defendant attempts to distinguish Smithey in several
ways. First, he asserts that the modified instruction was proper
in Smithey because the defendant in that case “presented a dual
defense of mental impairment and drug intoxication.” By
contrast, defendant presented “a simple intoxication defense.”
According to defendant, “there was not the slightest justification
for instructing in the ‘maturely and meaningfully reflected’
language” under such circumstances.

Defendant bases this argument on the history of section
189. The phrase “maturely and meaningfully reflected” in
section 189, subdivision (d) finds its genesis in People v. Wolff
(1964) 61 Cal.2d 795. (See Smithey, supra, 20 Cal.4th at p. 979;
People v. Dunkle (2005) 36 Cal.4th 861, 911-912 (Dunkle);
People v. Stress (1988) 205 Cal. App.3d 1259, 1269-1270.) In
Wolff, we held that “the true test [for deliberation and
premeditation] must include consideration of the somewhat
limited extent to which this defendant [a 15-year-old diagnosed
schizophrenic] could maturely and meantngfully reflect upon the
gravity of his contemplated act.” (Wolff, supra, 61 Cal.2d at
p.821) The decision in Wolff thus made mature and
meaningful reflection part of the deliberation and premeditation
analysis.

In 1981, the Legislature abrogated Wolffs holding.
(Smithey, supra, 20 Cal.4th at p. 979.) At the same time, 1t
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abolished the defense of diminished capacity. (Stats. 1981,
ch. 404, § 4, p. 1592 [enacting Pen. Code, § 28].) In eliminating
that defense, the Legislature provided that “evidence concerning
an accused person’s intoxication, trauma, mental illness,
disease, or defect shall not be admissible to show or negate
capacity to form the particular purpose, intent, motive, malice
aforethought, knowledge, or other mental state required for the
commission of the crime charged.” (§ 25, subd. (a); see also
§ 29.4, subds. (a), (b) [providing that “[e]vidence of voluntary
intoxication shall not be admitted to negate the capacity to form
any mental states for the crimes charged” and that such
evidence “is admissible solely on the issue of whether or not the
defendant actually formed a required specific intent, or, when
charged with murder, whether the defendant premeditated,
deliberated, or harbored express malice aforethought”]; § 28,
subd. (a) [similar provision regarding “[e]vidence of mental
disease, mental defect, or mental disorder”]); People v. Saille
(1991) 54 Cal.3d 1103, 1111-1112 [discussing the legislative
history behind the various provisions]; People v. Elmore (2014)
59 Cal.4th 121, 141-144 [discussing the case law leading to the
enactment of the above statutory provisions].)

From this history, defendant asks us to draw the
conclusion that the “maturely and meaningfully reflected”
language is not a proper basis for a jury instruction when a
defendant’s “mental capacity” is not at issue. Defendant
contends this is so even though he mounted an “intoxication
defense” at trial. Defendant thus distinguishes between mental
incapacity — a term that he uses to refer to mental disorders or

defects — and voluntary intoxication.

We disagree that such a distinction is appropriate for the
purposes here. The diminished capacity defense subsumed both
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forms of diminishment, applying when “a defendant’s voluntary
intoxication or mental defect may have prevented him from
forming the mental state required for the charged offense.”
(Dunkle, supra, 36 Cal.4th at pp. 910-911, italics added.)
Because the law of diminished capacity applied both to
intoxication and mental defects, the Legislature’s abrogation of
the diminished capacity and Wolff's requirement for mature and
meaningful reflection is properly understood to have eliminated
that defense in every factual context in which it could have been
raised. The history of the legislative changes in this area thus
lends no credence to the argument that a “maturely and
meaningfully reflected” instruction is appropriate when a
defendant claims some form of mental “incapacity” (as in
Smithey) but not when a defendant relies on a “simple
intoxication defense.”

Defendant further attempts to distinguish Smithey by
focusing on the prosecution’s closing argument. According to
defendant, the prosecutor here, unlike the prosecutor in
Smithey, told the jury that an intent to kill was sufficient to
satisfy the deliberation and premeditation standard because he
said that individuals charged with first degree murder “just
have to know what it is they're doing.” (Cf., e.g., People v.
Mendoza (2011) 52 Cal.4th 1056, 1069 [“‘“A verdict of

& Moreover, defendant is incorrect that the concept of

mature and meaningful reflection was outside the ambit of
proper jury instruction on the facts of this case. Because an
individual may fail to maturely and meaningfully reflect on the
gravity of an act due to intoxication and defendant argued he
was intoxicated at the time of the crimes, the prosecution was
entitled to seek an instruction clarifying it did not need to prove
that defendant engaged in such reflection to establish that he
premeditated and deliberated his act.
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deliberate and premeditated first degree murder requires more
than a showing of intent to kill. [Citation.] ‘Deliberation’ refers
to careful weighing of considerations in forming a course of
action; ‘premeditation’ means thought over in advance”’”].)

Defendant did not object to the statement when it was
made, instead choosing to rebut the prosecutor’s remarks in
closing argument. Even putting aside the failure to object, we
are not persuaded that the prosecutor misstated the law. The
challenged statement came in the middle of the prosecutor’s
attempt to explain the word “gravity” as that word is used in the
instruction that “[t]Jo prove the killing was ‘deliberate and
premeditated,’ it is not necessary to prove the defendant
maturely and meaningfully reflected upon the gravity of the
defendant’s act.” (§ 189, subd. (d).) The prosecutor equated “the
oravity of the defendant’s act” with the seriousness of the act.
(Ibid.) The prosecutor thus said that the instruction means “it’s
not necessary for deliberation and premeditation for the person
to reflect on the seriousness of the act meaningfully and
maturely.” Instead, “[t]hey just have to know what it is they're
doing, they don’t have to reflect on how serious.” “[W]hether [an
act is] as minor as going through a red light or as serious as
killing someone,” the prosecutor added, “both acts [can meet the
standard of being] willful, deliberate, and premeditated.”
Hence, the thrust of the prosecutor’s remarks is not that
defendant did not need to think seriously about what it is he was
doing; instead, it is that defendant did not need to think
maturely and meaningfully about the seriousness of the act he
was performing. Properly understood, the prosecutor did not
suggest to the jury that the mental state required for first degree
murder is simply intent to kill.
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Other portions of the prosecutor’s closing argument
bolster this conclusion. The prosecutor’'s statement that
defendants “just have to know what it is they're doing” was an
isolated comment within the context of a long argument in
which the prosecutor stressed that the defendant weighed the
consequences of his action and, as such, “deliberated” the
killing. For example, in analogizing the juror’s decision to run
a red light to defendant’s decision to kill Niemi, the prosecutor
emphasized that the juror had “thought about the consequences,
being late, getting a ticket ... [and] weighed those
considerations and [had] gone ahead.”  Elsewhere, the
prosecution focused on defendant’s “thought process,”
reminding the jury time and again that defendant thought that
he was going to get arrested after handing Niemi his
identification, and hence to avoid arrest and jail time, he killed
Niemi. Toward the end of his closing argument, the prosecutor
stressed once more that defendant “thought it through” and
“weighed the consequence of going to jail against killing a police
officer.” The prosecutor’s last comment was to impress upon the
jury that defendant had “more than enough time to weigh the
consequences, [and to] make a cold, calculated decision to kill.”
The overall content and tenor of the prosecutor’s remarks thus
could not reasonably be taken as conveying that a mere intent
to kill suffices for deliberate and premeditated first degree
murder.

Moreover, the phrasing defendant plucks from the context
of the prosecutor’s closing argument must also be considered
alongside the court’s instructions and the defense’s argument.
(Accord, Smithey, supra, 20 Cal.4th at p. 987; People v. Young
(2005) 34 Cal.4th 1149, 1202 (Young) [“The reviewing court also
must consider the arguments of counsel in assessing the
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probable impact of the [challenged] instruction on the jury’].)
The court told the jurors that if they “believe that the attorney’s
comments on the law conflict with [the court’s] instructions,
[jurors] must follow [the] instructions.” The defense likewise
told the jury that “deliberate can’t be whatever [the prosecutor]
says”; nor can it be “whatever he wants you to believe.” The
defense subsequently explained to the jury the meaning of
“meaningfully and maturely reflect on the gravity of [one’s] act.”
Importantly, the defense maintained that whatever the
instruction means, “it clearly doesn’t diminish from the need for
the true reflect[ion], the careful weighing and consideration that
deliberation requires.” And as noted, the prosecutor never
disputed that he needed to show that defendant weighed the
consequences of his action. Against this backdrop, we do not
think the prosecutor’s isolated remark materially distinguishes
this case from Smithey.

Finally, in his reply brief, defendant highlights the fact
that the court in Smithey instructed the jury with CALJIC
language whereas the court here used CALCRIM language.
Defendant argues that this circumstance makes his case
different from Smithey because “[i]t cannot be assumed that a
modification of a CALJIC instruction can be made to the
replacement CALCRIM instruction.” Defendant cites no
authority to support the proposition that, as a doctrinal matter,
CALJIC instructions may be modified with statutory language
but CALCRIM instructions may not. Furthermore, we are not
persuaded that the modified instruction is inappropriate when
considered alongside the CALCRIM instructions the trial court
relied upon. If anything, the court’s other instructions served to

illustrate the meaning of deliberation and premeditation and so
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alleviated any confusion that may have been caused by the
modification to CALCRIM No. 521. (See ante.)

For these reasons, we conclude that the trial court did not
err in modifying CALCRIM No. 521 by incorporating statutory
language from section 189.

2. Instruction on reasonable doubt concerning the
degree of murder

a. Background

At trial, defendant requested that the court instruct the
jury with CALJIC No. 8.71. At the time, the instruction stated,
“If you are convinced beyond a reasonable doubt and
unanimously agree that the crime of murder has been
committed by a defendant, but you unanimously agree that you
have a reasonable doubt whether the murder was of the first or
of the second degree, you must give defendant the benefit of that
doubt and return a verdict fixing the murder as of the second

degree.” (CALJIC No. 8.71 (6th ed. 1996).)

The court denied the request, reasoning that the
CALCRIM instructions that it was using to instruct the jury
already “adequately covered” the content of CALJIC No. 8.71.
The court subsequently instructed the jury with CALCRIM No.
521, which, in relevant part, provides: “If you decide that the
defendant has committed murder, you must decide whether it is
murder of the first or second degree. ... The People have the
burden of proving beyond a reasonable doubt that the killing
was first degree murder rather than a lesser crime. If the People
have not met this burden, you may not find the defendant guilty
of first degree murder. Any murder which is not proved to be
the first degree is murder of the second degree.”
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The court also gave the pattern instruction on reasonable
doubt, CALCRIM No. 220. The instruction specifies that “a
defendant in a criminal case is presumed to be innocent. This
presumption places upon the People the burden of proving him
guilty beyond a reasonable doubt. Whenever I tell you the
People must prove something, I mean they must prove it beyond
a reasonable doubt.... TUnless the evidence proves the
defendant guilty beyond a reasonable doubt, he is entitled to an
acquittal and you must find him not guilty.”

In addition, the court referenced the concept of reasonable
doubt when it gave CALCRIM No. 225. The instruction covers
the use of circumstantial evidence to establish intent or mental
state. It states:

“The People must ... prove not only that the
defendant did the acts charged, but also that he
acted with a particular intent or mental state. . ..

“Before you may rely on circumstantial evidence to
conclude that a fact necessary to find the defendant
guilty has been proved, you must be convinced that
the People have proved each fact essential to that
conclusion beyond a reasonable doubt.

“Also, before you may rely on -circumstantial
evidence to conclude that the defendant had the
required intent or mental state, you must be
convinced that the only reasonable conclusion
supported by the circumstantial evidence is that the
defendant had the required intent or mental state.
If you can draw two or more reasonable conclusions
from the circumstantial evidence, and one of those
reasonable conclusions supports a finding that the
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defendant did have the required intent or mental
state and another reasonable conclusion supports a
finding that the defendant did not, you must
conclude that the required intent or mental state
was not proved by the circumstantial evidence.”

Both the prosecution and defense expounded on the
meaning of reasonable doubt. The defense in particular stressed
that “the law requires [jurors to] give the benefit to [defendant]”
if they reasonably harbor doubt concerning whether defendant
committed first degree murder. The defense further conveyed
that the only true issue in the case was the degree of the murder.
That 1s, the defense did not contest that defendant murdered
Niemi, instead urging the jury to find he was guilty of only
second degree murder.

The jury found against defendant, convicting him of
murder in the first degree.

b. Analysis

On appeal, defendant argues the trial court’s refusal to
give CALJIC No. 8.71 warrants reversal of his convictions.
Defendant contends the instruction is required under section
1097 as well as our decision in People v. Dewberry (1959)
51 Cal.2d 548 (Dewberry). Section 1097 states: “When it
appears that the defendant has committed a public offense, or
attempted to commit a public offense, and there is reasonable
ground of doubt in which of two or more degrees of the crime or
attempted crime he is guilty, he can be convicted of the lowest
of such degrees only.” Dewberry likewise affirms that “when the
evidence is sufficient to support a finding of guilt of both the
offense charged and a lesser included offense, the [jurors] must
be instructed that if they entertain a reasonable doubt as to
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which offense has been committed, they must find the defendant
guilty only of the lesser offense.” (Dewberry, supra, 51 Cal.2d at
p-'555.)

We conclude that the trial court’s instructions to the jury
in this case appropriately conveyed the principle embedded in
section 1097 and Dewberry. As noted, the court instructed the
jury with CALCRIM No. 521. The jury was thus told that if it
found defendant guilty of murder, it must determine “whether
it is murder of the first or second degree.” Because the defense
did not dispute that defendant murdered Niemi, the jury knew
it must decide whether defendant committed first or second
degree murder. On this issue, the jury was informed that “[t]he
People have the burden of proving beyond a reasonable doubt
that the killing was first degree murder rather than a lesser
crime.” It was also told “[i}f the People have not met this burden,
you may not find the defendant guilty of first degree murder”
and “[a]ny murder which is not proved to be the first degree is
murder of the second degree.” So instructed, reasonable jurors
would have grasped that if they harbored a reasonable doubt
“that the killing was first degree murder,” then the People had
not discharged their burden to prove such murder. When that
happens, jurors “may not find defendant guilty of first degree
murder” and must return a verdict of second degree murder. In
sum, reasonable jurors would have understood that if they have
reasonable doubt that the murder was of the first degree, they
must find defendant guilty “only of the lesser offense” of second
degree murder. (Dewberry, supra, 51 Cal.2d at p. 555; accord,
e.g., People v. Buenrostro (2018) 6 Cal.5th 367, 431 (Buenrostro)
[“We presume jurors understand and follow the instructions
they are given”].)
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Defendant concedes that CALCRIM No. 521 at least
“implicit[ly]” delivers this message to the jury. He nonetheless
argues that an explicit instruction in the form of CALJIC
No. 8.71 was needed. We find no merit in defendant’s claim,

We begin by noting that the trial court instructed the jury
using CALCRIM instructions.? The Judicial Council’s official
guide for using the CALCRIM instructions expressly cautions
against mixing CALCRIM and CALJIC instructions. As the
Judicial Council has stated, “The CALJIC and CALCRIM
instructions should never be used together. While the legal
principles are obviously the same, the organization of concepts
i1s approached differently. Mixing the two sets of instructions
into a unified whole cannot be done and may result in omissions
or confusion that could severely compromise clarity and
accuracy.” (Judicial Council of Cal., Crim. Jury Instns. (2020)
Guide for Using Judicial Council of Cal. Crim. Jury Instns.,
p. xxii; see also, e.g., People v. Leon (2020) 8 Cal.5th 831, 849,
fn. 9 [referencing this warning]; People v. Beltran (2013) 56
Cal.4th 935, 943, fn. 6 [same].)

We further agree with the court that because the content
of CALJIC No. 8.71 was “adequately covered” by another
instruction (CALCRIM No. 521), there was no need to also
instruct with the language of CALJIC No. 8.71. (See, e.g., People
v. San Nicolas (2004) 34 Cal.4th 614, 675 [*a judge need not
include a legally correct jury instruction when it is duplicative
of other instructions provided to the jury”]; People v. Barajas
(2004) 120 Cal.App.4th 787, 791 [“The court has no duty to give

d These pattern instructions are “approved by the Judicial

Council” and “are the official instructions for use in the state of
California.” (Cal. Rules of Court, rule 2.1050(a).)
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an instruction if it is repetitious of another instruction also
given”].) CALJIC No. 8.71 informs jurors that if they are
convinced that a defendant committed murder but
“unanimously agree that you have a reasonable doubt whether
the murder was of the first or of the second degree, you must
give defendant the benefit of that doubt and return a verdict
fixing the murder as of the second degree.” As we have
explained, CALCRIM No. 521 relates the same information,
advising jurors that if they are convinced that a defendant
committed murder but harbor a reasonable doubt regarding
whether he or she committed first degree murder, they must
return a verdict for second degree murder. In short, the
substance of CALJIC No. 871 is conveyed by CALCRIM
No. 521.5

Defendant resists this conclusion, attempting to liken his
case to Dewberry. In Dewberry, we reversed the defendant’s
conviction for second degree murder because the trial court did
not charge that “in the case of a reasonable doubt as between
second degree murder and manslaughter, defendant was to be
found guilty of manslaughter.” (Dewberry, supra, 51 Cal.2d at
pp. 558, 550, 555.) We acknowledged that the trial court had

§ Subsequent to defendant’s trial, we held that “the better
practice is not to use the 1996 revised versions of CALJIC Nos.
8.71 and 8.72, as the instructions carry at least some potential
for confusing jurors.” (People v. Moore (2011) 51 Cal.4th 386,
411.) The potential for confusion, however, comes from the
portion of the instructions concerning unanimous agreement
about reasonable doubt (“you unanimously agree that you have
a reasonable doubt” (CALJIC No. 8.71)) and does not affect
defendant’s argument here. (See Moore, at p. 411; Buenrostro,
supra, 6 Cal.5th at pp. 429-431; People v. Salazar (2016)
63 Cal.4th 214, 246-248.)
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given other instructions regarding reasonable doubt, including:
(1) the “defendant was presumed innocent of any crime until the
contrary had been proved, and in case of reasonable doubt, was
entitled to an acquittal, and that the presumption of innocence
attaches at every stage of the case and to every fact essential to
a conviction;” (2) “if the jurors were convinced beyond a
reasonable doubt that defendant had committed the crime of
murder but entertained a reasonable doubt as to the degree,
they should give defendant the benefit of the doubt and find him
guilty of second degree murder;” and (3) “if [the jurors] were in
doubt as to whether the killing was manslaughter or justifiable
homicide, defendant was to be acquitted.” (Id. at p. 554.) We
found that these instructions were inadequate because “[t]he
failure of the trial court to instruct on the effect of a reasonable
doubt as between any of the included offenses, when it had
instructed as to the effect of such doubt as between the two
highest offenses, and as between the lowest offense and
justifiable homicide, left the instructions with the clearly
erroneous implication that the rule requiring a finding of guilt
of the lesser offense applied only as between first and second
degree murder.” (Id. at p. 557.)

No similar erroneous implication inheres in this case. As
the Attorney General correctly points out, “second degree
murder was the only lesser included offense available to
[defendant’s] jury.” Moreover, the jury was instructed with an
instruction which refers specifically to first and second degree
murder. Accordingly, there was no reasonable likelihood that
the jury misapprehended “that the rule requiring a finding of
guilt of the lesser offense applied only as between [some crimes
other than] first and second degree murder.” (Dewberry, supra,
51 Cal.2d at p. 557.)
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Rather than being analogous to Dewberry, defendant’s
case is more like People v. Friend (2009) 47 Cal.4th 1 and People
v. Musselwhite (1998) 17 Cal.4th 1216. In Friend and
Musselwhite, we found that the omission of CALJIC No. 8.71 did
not amount to instructional error when the trial court instructed
on other relevant concepts of reasonable doubt. (Friend, supra,
47 Cal.4th at pp. 55-56; Musselwhite, supra, 17 Cal.4th at
pp. 1262-1963.) These cases make clear that CALJIC No. 8.71
is not the sine qua non of a murder trial, even in litigation in
which the degree of murder is in dispute.

Here, the jury was instructed with, inter alia, CALCRIM
No. 521 (definition of first degree murder), CALCRIM No. 220
(the standard instruction on reasonable doubt), and CALCRIM
No. 225 (the use of circumstantial evidence to establish mental
state). These instructions — stressed by the defense during
closing argument — are materially the same as the instructions
given in Friend and Musselwhite. In line with our precedent,
therefore, we find no error in the trial court’s refusal to instruct
with CALJIC No. 8.71.

3. Uniformed police officers present as spectators
a. Background

Before jury proceedings began, defendant filed a motion to
exclude uniformed police officers from the courtroom. Citing the
concern that “a police presence in jury proceedings would . ..
affect defendant’s right to a fair trial,” the defense requested
that “any police officer who attends as a spectator at any stage
of the trial when a juror or prospective juror is present be

ordered to wear civilian clothing.”

The court denied the motion, declining to “rule
prospectively that uniformed police officers can’t come in and
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watch this trial.” The court explained that a “police officer . ..
who just gets off duty or is going to go on-duty, who wants to
come in and watch a little bit of the trial, may be wearing a

"

uniform for that reason.” The court thought it unnecessary to
force such persons “to go change clothes” before coming to the
courtroom. Nonetheless, the court reiterated that it understood
defendant’s concerns and would not “permit . . . any spectators
to simply stand in the courtroom” nor “allow the back wall to be
lined with uniformed officers.” The court also left open the
possibility of revisiting the issue if the presence of uniformed

police officers became “over done” at trial.

On the morning of jury instructions and closing
arguments, the defense once again brought up the issue of
uniformed officers in the courtroom. A motion was made and
considered off record. After jury instructions were delivered and
arguments had commenced, the court invited defense counsel to
memorialize the motion. Defense counsel then stated for the
record that the gallery “was full of people” and “there was some
17 or 18 uniformed San Leandro police officers in the gallery.”
Counsel further stated that there was “a juror who is unable to
use the stairs . .. and has to go through the gallery.” Counsel
explained that he felt the situation “should have been
controlled” and asked the court “earlier today to do something

. to limit the number of uniformed officers or somehow

ameliorate that effect.”

Before putting its ruling on the record, the court clarified
the argument it heard. The court asked if defense counsel’s
“position is basically that it’s unduly prejudicial to your client to
have so many unformed officers in the gallery at this time.”
Counsel confirmed that it was. The court thereafter explained
it denied counsel’s request because it did not “see any undue
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prejudice to the defendant.” The court supported its ruling by
pointing to several circumstances. First, “it’s not a secret that
this is a case involving the killing of a peace officer.” Second,
the court has rearranged the seating in a way that “tended to
reduce the [prejudicial] effect to which [defendant] referr[ed].”
In particular, the court had “put the defendant’s family in the
front row behind the bailiff” and “nonuniformed people in the
front row ... behind the jurors.” Although there were still
uniformed officers in the front row on the defense side, the court
viewed this seating arrangement as achieving the benefit of
making uniformed officers less prominent. Third, the court has
“witnessed no conduct in the courtroom that [it] considered to be
in any way intimidating ... or having an effect of drawing
attention to the uniforms in the courtroom.”

The defense subsequently addressed the jury regarding
the presence of uniformed police officers. Defense counsel told
the jury that “[t]o the extent you may feel some public pressure,
acknowledging that we have a gallery full of police officers,
that’s not appropriate.” Counsel alerted jurors that they were
“not here to send a message to anybody” and “to the extent that
you feel influenced by that, I would not only reject it, I would
resent it and ignore it.” Jurors “got a job to do and it has nothing
to do with anything other than the evidence and the law in this

case.”

Counsel’s remarks echoed the court’s instructions. As part
of its charge to the jury, the court stated: “You must decide what
the facts are. It is up to you alone to decide what happened,
based only on the evidence that has been presented to you in
this trial. Do not let bias, sympathy, prejudice, or public opinion

influence your decision.”
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b. Analysis

Defendant asserts that the trial court abused its discretion
in permitting 17 or 18 uniformed officers to attend trial as
spectators on the day of jury instructions and closing arguments
for the guilt phase. Defendant makes two related claims
regarding the court’s purported error.

Defendant first argues that the trial court abused its
discretion by failing to exercise it. The claim is without merit.
Nothing in the court’s exchange with counsel suggests that it did
not understand that it had the “ ‘broad power to maintain
courtroom security and orderly proceedings.’” (People v. Stevens
(2009) 47 Cal.4th 625, 632 (Stevens); see also § 1044 [“It shall be
the duty of the judge to control all proceedings during the
trial’].) When defense counsel first brought up the issue of
uniformed police officers attending courtroom proceedings, the
court indicated that it understood counsel’s concern and would
restrict the number of people in the courtroom so that “the back
wall [will not] be lined with uniformed officers.” The court
otherwise refused to “rule prospectively that uniformed police
officers can’t come in and watch this trial” because it thought
there were legitimate reasons why an officer might come to the
courtroom in his ‘or her uniform. The court nonetheless
recognized that the presence of uniformed police officers may
become problematic or “over done” and expressly allowed
counsel to raise the issue again should that happen.

The court similarly engaged in a thoughtful and calibrated
response when the defense renewed the motion on the day of
closing argument. The court indicated that it understood
defendant was concerned about the prejudice that might result
from the officers’ visible presence. The court specifically
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mentioned the possibility that the officers’ attendance may be
perceived as “intimidating” but noted that it has not “witnessed
[any] conduct” tending to produce such an effect, or even “of
drawing attention to the uniforms in the courtroom.”

The court further explained why it did not think the
officers’ attendance as spectators prejudiced defendant. As the
court observed, the jurors were well aware that “this is a case
involving the killing of a peace officer.” We cannot agree with
defendant that this statement “was not responsive to [his]
motion.” “Any discretionary ruling must take into account the
particular circumstances of the individual case and will be
reviewed in that context.” (Stevens, supra, 47 Cal.4th at p. 637.)
Certainly, a “particular circumstance[]” of this case is that it
involved a killing of a peace officer. (Ibid.) Thus, one reasonable
interpretation of the court’s remark is that the court did not
think the officers’ presence would result in undue prejudice
because, knowing that “this is a case involving the killing of a
peace officer,” the jury expected officers to attend the
proceedings. As such, under the court’s view, jurors were not
likely to feel coerced or overly emotional when that expectation

was met.

Finally, the court took ameliorative action. The court
rearranged the seating so that the front row behind the bailiff
was occupied by defendant’s family members and the front row
closest to the jurors was cleared of uniformed police officers. The
court stated that the directed seating made the officers less
prominent. The court’s sensitivity to the officers’ location vis-a-
vis the jury indicates that the court exercised its reasoned
judgment — and discretion — when considering defendant’s

motion.
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Defendant next argues that the trial court abused its
discretion and thereby deprived him of a fair trial as guaranteed
by the Sixth and Fourteenth Amendments to the United States
Constitution in denying his motion to limit the number of
uniformed officers in the courtroom. Defendant bases his
argument on a line of cases from the United States Supreme
Court addressing “state-sponsored courtroom practices” that
have been challenged as “inherently prejudicial” to a
defendant’s constitutional right to a fair trial. (Carey v.
Musladin (2006) 549 U.S. 70, 76 (Musladin).) In Estelle v.
Williams (1976) 425 U.S. 501, 502, for instance, the high court
considered the custom whereby “an accused ... is compelled to
wear identifiable prison clothing at his trial by a jury ....” The
court held that, even absent a showing of actual prejudice, “an
accused should not be compelled to go to trial in prison or jail
clothing because of the possible impairment of the presumption
[of innocence] so basic to the adversary system.” (Id. at p. 504.)
In other words, compelling a defendant to appear before a jury
in prison garb is inherently prejudicial, and unless justified by
an “essential state policy,” is deemed a violation of due process.
(Id. at p. 505; see also Estes v. Texas (1965) 381 U.S. 532, 542—
543 [“It is true that in most cases involving claims of due process
deprivations we require a showing of identifiable prejudice to
the accused. Nevertheless, at times a procedure employed by
the State involves such a probability that prejudice will result
that it is deemed inherently lacking in due process”].)

The court evaluated yet another state-sponsored
courtroom practice in Holbrook v. Flynn (1986) 475 U.S. 560, 569
(Flynn).  There, the petitioner challenged as inherently
prejudicial the fact that at his trial, “the customary courtroom
security force was supplemented by four uniformed state
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troopers sitting in the first row of the spectators’ section.” (Id.
at p. 562.) The uniformed troopers were present because the
court marshals lacked the capacity to provide the preferred two-
officers-per-defendant ratio for the six defendants at trial and a
union contract prevented the troopers from working out of
uniform. (Id. at pp. 564-565.) Given that the six defendants
had been denied bail and thus arguably presented a flight risk,
the trial court had denied the petitioner’s motion to remove the
state troopers. (Id. at p. 565.)

In reviewing the decision, the high court held that “the
conspicuous, or at least noticeable, deployment of security
personnel in a courtroom during trial” (Flynn, supra, 475 U.S.
at p. 568) is not “the sort of inherently prejudicial practice that,
like shackling, should be permitted only where justified by an
essential state interest” (id. at pp. 568-569). This is because of
the “wide[] range of inferences that a juror might reasonably
draw from the officers’ presence.” (Id. at p. 569.) In particular,
the presence of the officers “need not be interpreted as a sign
that [the defendant] is particularly dangerous or culpable,”
because “[i]f they are placed at some distance from the accused,
security officers may well be perceived more as elements of an
impressive drama than as reminders of the defendant’s special
status.” (Ibid.)

The court thus proceeded to a case-specific analysis
addressing whether the precise courtroom arrangement that the
petitioner challenged as inherently prejudicial involved “‘an
unacceptable risk ... of impermissible factors coming into
play.’” (Flynn, supra, 475 U.S. at p. 570.) The court cautioned
that “[w]e do not minimize the threat that a roomful of
uniformed and armed policemen might pose to a defendant’s
chances of receiving a fair trial.” (Id. at pp. 570-571.) But it
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concluded that the mere four uniformed troopers in the context
of the six-defendant trial were “unlikely to have been taken as a
sign of anything other than a normal official concern for the
safety and order of the proceedings.” (Id. at p. 571.) And even
if the court were able to discern a “slight degree of prejudice,”
the presence of the troopers was justified by “the State’s need to
maintain custody over defendants who had been denied bail.”
(Ibid.)

Defendant asks us to find that the presence of 17 or 18
uniformed officers as spectators on the final day of his trial was
inherently prejudicial. As a threshold matter, we note the high
court’s position that “[iln contrast to state-sponsored courtroom
practices, the effect on a defendant’s fair-trial rights of the
spectator conduct ... is an open question ....” (Musladin,
supra, 549 U.S. at p. 76.) The high court itself “has never
addressed a claim that . . . private-actor courtroom conduct was
so inherently prejudicial that it deprived a defendant of a fair
trial” or applied the test for inherent prejudice in Williams and
Flynn to spectators’ conduct. ([bid.)

Although the parties disagree about whether the presence
of uniformed police officers in the courtroom constitutes a state-
sponsored practice or private spectators’ conduct, the disposition
of defendant’s claim does not depend on this distinction.
Without directly addressing the question left open by the United
States Supreme Court, our case law appears to have treated
even private-actor courtroom conduct as implicating the
standard of inherent prejudice articulated in Williams and
Flynn. (See, e.g., People v. Myles (2012) 53 Cal.4th 1181, 1215~
1216.) And of particular relevance in this setting, we have said
that “[liln determining whether the presence of uniformed
officers [as spectators] denies a defendant’s right to a fair trial,
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a reviewing court must look ‘at the scene presented to jurors and
determine whether what they saw was so inherently prejudicial
as to pose an unacceptable threat to defendant’s right to a fair
trial; if the challenged practice is not found inherently
prejudicial and if the defendant fails to show actual prejudice,
the inquiry is over.”” (People v. Woodruff (2018) 5 Cal.5th 697,
757 (Woodruff) [quoting Flynn]; but see People v. Cummings
(1993) 4 Cal.4th 1233, 1298-1299 [addressing the impact of
uniformed officers in the courtroom without considering
inherent prejudice or citing Williams or Flynn].) Because the
Attorney General maintains that defendant’s claim fails even
under the “inherent prejudice” test, we will assess defendant’s
claim under that standard.

We evaluate the level of prejudice attributable to a
particular courtroom scene based on the “‘totality of the
circumstances.”” (Woods v. Dugger (11th Cir. 1991) 923 F.2d
1454, 1457 (Woods), quoting Sheppard v. Maxwell (1966) 384
U.S. 333, 352.) As relevant here, those circumstances may
include the number of uniformed officers present, the location
and grouping of the officers in the gallery, the ratio of uniformed
officers to plainclothes spectators, the officers’ conduct, the
charged crime, the arguments of counsel, and the local
community’s relationship with law enforcement officers. Our
evaluation of all such circumstances must be informed by “our
own experience and common sense.” (Flynn, supra, 475 U.S. at
p. 571, fn. 4) “[T)he question must be not whether jurors
actually articulated a consciousness of some prejudicial effect,
but rather whether ‘an unacceptable risk [was] presented of
impermissible factors coming into play.”” (Id. at p. 570.) At the
same time, we consider whether the discernible “degree of
prejudice” was justified by other interests, such as the officers’
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right to attend trial like any other member of the public. (Id. at
p. 571.) Ultimately, our review must be deferential to the trial
court, whose handling of the challenged scene we evaluate only
for abuse of discretion. (Woodruff, supra, 5 Cal.5th at p. 757.)

We conclude that the presence of uniformed police officers
at defendant’s trial was not inherently prejudicial because
defendant has not demonstrated on this record that there was
“‘an unacceptable risk . . . of impermissible factors coming into
play.” (Flynn, supra, 475 U.S, at p. 570.) The record reveals
that there were 17 or 18 uniformed police officers in the
courtroom on the day of closing arguments. “We do not
minimize the threat that a roomful of uniformed and armed
policemen might pose to a defendant’s chances of receiving a fair
trial,” and we recognize that 17 or 18 officers may well have been
a palpable presence. (Id. at pp. 570-571; accord Phillips v. State
(Alaska Ct.App. 2003) 70 P.3d 1128, 1137-1138 [stating that the
“appearance of law enforcement officers en masse in the
spectator gallery posed a threat that the jurors would feel
implicit pressure to return a verdict favorable to law
enforcement interests or sentiment,” but finding no error where
trial court limited number of uniformed officers to five].)
Balanced against this raw number, however, is the fact that the
gallery was “full,” and there is no evidence concerning the ratio
of uniformed officers to nonuniformed spectators. (Accord,
Howard v. State (Tex.Crim.App. 1996) 941 S.W.2d 102, 118
(Howard) [“this Court cannot hold that the mute and distant
presence of twenty peace officers — comprising roughly one-fifth
of the spectator gallery — is prejudicial, per se, without some
other indication of prejudice”]; Davis v. State (Tex.App. 2006)
223 S.W.3d 466, 474 (Davis) [similar]; Lambert v. State (Ind.
2001) 743 N.E.2d 719, 731-732; Meadows v. State (Ind.Ct.App.
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2003) 785 N.E.2d 1112, 1124 [“The trial court did not abuse its
discretion by allowing up to ten uniformed officers to be present
in the courtroom at one time”].) Accordingly, the record does not
indicate that the number of uniformed officers alone had an

outsized effect on “ ‘the scene presented to jurors.’” (Woodruff,
supra, 5 Cal.bth at p. 757.)

The record points to two additional circumstances that
possibly favor defendant’s claim of inherent prejudice: first,
defense counsel’s observation that there was “a juror who . ..
ha[d] to go through the gallery” and second, that some officers
sat in the front row behind the defense. Still, there is no
evidence concerning when the juror passed through the gallery
or that the officers reacted to the juror’s proximity. In fact, the
trial court’s remarks on the record suggest they did not. And
there were no uniformed officers sitting in the front row on the
jury side.

Cutting against a finding of inherent prejudice are the
trial court's observations. As the trial court commented, it
“witnessed no conduct in the courtroom that [it] considered to be
in any way intimidating ... or having an effect of drawing
attention to the uniforms in the courtroom.” To be sure, the
court’s remark is not dispositive. Jurors may have been
influenced by the mere presence of the officers even if they did
not believe that the officers were conducting themselves in such
a way as to intimidate them. Yet, the mere possibility of such
influence is not enough to render the officers’ attendance
inherently prejudicial. (See Flynn, supra, 475 U.S. at p. 569.)
And even though not dispositive, the court’s remark is relevant
in assessing “ ‘the scene presented to jurors and ... whether
what they saw was so inherently prejudicial as to pose an
unacceptable threat to defendant’s right to a fair trial.”
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(Woodruff, supra, 5 Cal.5th at p. 7567.) Here, the fact that the
court did not observe any improper conduct — indeed any
conduct even to draw the jury’s attention to the officers — tends
to undermine the claim that defendant’'s trial was
fundamentally unfair.

In addition, the court specifically rearranged the seating
so that uniformed officers would not sit the row closest to the
jury. (See, e.g., Dauis, supra, 223 S.W.3d at p. 474; Lemley v.
State (1980) 245 Ga. 350, 353-354 [264 S.E.2d 881, 884] [finding
no abuse of discretion when the trial judge “require[d] the police
officers to vacate some of the rows in the front and middle
sections of the courtroom” and “did not allow anybody to sit in
the first three rows adjacent to the jury box” but otherwise
denied the defendant’s request to limit the number of law
enforcement officers attending as spectators].) The location and
conduct of the uniformed officers and the court’s attentiveness
and proactive efforts further cut against any conclusion that the
jury must have been improperly influenced by the officers’

presence.

Also leaning against a finding of inherent prejudice are
defense counsel’s arguments and the court’s instructions.
Counsel warned the jurors about the “public pressure” that they
may feel because of the presence of police officers in the
courtroom. Furthermore, the jury was expressly instructed to
decide the case “based only on the evidence that has been
presented” and to ignore any “bias, sympathy, prejudice, or
public opinion.” To the extent that jurors may have
subconsciously felt any such pressure, counsel’s admonition to
resist being “influenced” and the court’s instruction to ignore
“bias” — even if not sufficient on their own to ensure a fair trial
— can only have had a salutary effect, helping jurors to
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recognize and combat any subconscious pressure. Defendant
has offered us no basis to think the presumption that jurors
followed the court’s instruction was overcome in this case.
(Accord, e.g., People v. Bryant, Smith and Wheeler (2014)
60 Cal.4th 335, 447 [‘As we have consistently stated in
numerous contexts we generally presume that jurors are
capable of following, and do follow, the trial court’s
instructions”].)

Finally, as in Flynn, there was a wide range of reasonable
inferences that the jury could have drawn from the officers’
presence. (See Flynn, supra, 475 U.S. at p. 569.) Instead of
inferring that the officers came to the courtroom to influence the
verdict, the jury reasonably could have attributed their presence
to a number of more benign reasons, e.g., to support the victim’s
family, as any friends of the deceased may have done; to show
camaraderie for one another, as members of any organization
with which the deceased was affiliated may have wished to do;
or to watch “an impressive drama” that is legal proceedings in a
capital case, as any curious persons may have done. (Ibid.)"
True, jurors may be affected by the presence of uniformed police
officers regardless of what they believe the officers’ intentions to
be. (See id. at p. 570.) But on the basis of “our own experience
and common sense,” we cannot say that the risk of undue
influence here was unacceptably high. (Id. at p. 571, fn. 4.)

L Of course, these benign inferences would be all the more
easily drawn if the officers were out of uniform. The fact we find
no error in this case should not dissuade trial courts, upon a
motion and in appropriate circumstances, from ordering that
police officers observing trials do so in civilian garb.
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In light of these circumstances, we are not persuaded that
the degree of any prejudice defendant suffered by virtue of the
presence of uniformed police officers rose to a level of
fundamental unfairness. Because defendant does not contend
that there was actual prejudice, we conclude that defendant has

not shown that he was denied a fair trial. (See Flynn, supra,
475 U.S. at p. 572; Woodruff, supra, 5 Cal.5th at p. 757.)

Defendant’s attempted reliance on out-of-state authorities
1s not persuasive. He points us to two cases, Shootes v. State
(Fla.Dist.Ct.App. 2009) 20 So0.3d 434 (Shootes) and Woods,
supra, 923 F.2d 1454, in which the appellate courts reversed the
defendants’ convictions upon a finding that the presence of
uniformed officers rendered the trial unfair. Both cases are
distinguishable from the matter at hand.

In Shootes, there were at least 25 and as many as 70
officers in the courtroom; at least half of the audience was
front rows of the gallery, closest to the jury.” (Shootes, supra,
20 So0.3d at p. 436.) Moreover, “unlike cases where clothing or
accessories worn by spectators might merely have shown
support for the victim or another party in general, in [Shootes]
the officers’ apparel was actually a feature of the trial, directly
related to [the defendant’s] theory of self-defense.” (Id. at
pp. 439—-440 [discussing the defendant’s claim that he could not
recognize officers wearing official apparel as police officers until
after he fired upon them and concluding that within such a
context, “the display of various formal and informal . . . uniforms
[worn by the spectators] could easily have been seen by the jury
as a live demonstration of the appearance of the officers involved
in the altercation with [the defendant]”].) No such
circumstances are present in this case.
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Woods is similarly far afield. The defendant in that case
was charged with murdering a correctional officer. His trial was
held in “a small rural county” with a population of just over ten
thousand people, one-third of whom were prisoners. (Woods,
supra, 923 F.2d at p. 1457.) The local economy was dominated
by prisons, and several jurors either worked in the prisons or
had relatives working in the prisons. (See id. at pp. 1457-1458.)
Adding to the charged atmosphere, the murder victim had given
an interview shortly before his death in which he said that the
correctional institution was “dangerously understaffed,” and “he
feared for his safety as a prison guard.” (Id. at p. 1458.) His
death then “became a focal point for the lobbying efforts . . . for
the government to hire more correctional officers.” (Ibid.)

There is little similarity between Woods and the present
case. As the Attorney General correctly notes, defendant was
tried in Alameda County, “not a ‘small rural county.’”
Furthermore, “no unusual economic circumstances related to
law enforcement appear in the record”; and “the record shows
no . . . political activity centered on Niemti’'s death.” In contrast
to Woods, a case in which the jurors may have personally known
the officers in attendance, expected to continue being in contact
with them, or were disposed to be especially sympathetic to
peace officers, there was little possibility of such familiarity or
solidarity here. The result in Woods must be read in the context
of its facts. (See Brown v. State (2000) 132 Md.App. 250, 269—
270 [cabining Woods to its facts]; Howard, supra, 941 S.W.2d at
p. 118, fn. 15 [similar].) Those facts find no counterpart in this

matter.

In sum, although we acknowledge the risk of undue
influence when a large number of uniformed police officers
occupies the gallery, under the particular circumstances of this
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case we find that the trial court did not abuse its discretion in
denying defendant’s motion to limit the number of uniformed
officers in the courtroom.

4. Asserted cumulative effect of alleged errors

Defendant contends that reversal of his convictions is
required because of the cumulative effects of asserted errors
occurring during the guilt phase. “Because we have found no

error, there is no cumulative prejudice to evaluate.” (People v.
Lopez (2018) 5 Cal.5th 339, 371.)

B. Penalty Phase Issues
1. Victim impact evidence
a. Background

At the penalty phase, the prosecution sought to introduce
as victim impact evidence the testimony of Niemi’'s family
members and three of his fellow police officers. The defense filed
a- motion to exclude any testimony from the officers, arguing
that the testimony would be prejudicial and that, as a
categorical matter, victim impact statements should be
restricted to family members. In response, the prosecution
made an offer of proof regarding the officers’ anticipated
testimony. After listening to the proffer, the court ruled that it
would permit the officers to testify. As the court explained, “the
occupation of the victim is so much a part of this trial,” and the
testimony by Niemi’s colleagues would show “not only what kind
of person he was, but what kind of cop he was.”

Niemi’s colleagues testified generally in accordance with
the prosecution’s offer of proof. In particular, Curt Bar, a San
Leandro police officer, related that he and Niemi went through
police training together and became “very close friends.” Bar
learned that he and Niemi had many things in common,
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including their “policing styles.” According to Bar, Niemi had a
“very comforting demeanor” when interacting with members of
the public “who had just had a traumatic experience” and was
not “disrespectful” while “dealing with people who committed

crimes.”

Bar further testified that he and Niemi grew close outside
of work. When Bar got married, Niemi was his best man. The
two men and their families knew each other well, so much so
that Bar’s children still talked about Niemi after he died.

On the night Niemi was murdered, Bar was notified and
went to the hospital where Niemi had been transported. After
other people left, Bar stood “over my friend” and “prayed over
him.” Bar continued to think of Niemi “a great deal” He
testified that he could “count on my hand the good friends I've
had in my life” and “Niemi was a very, very good friend of mine.”

Mario Marez next testified that he was formerly an officer
for the San Leandro Police Department and that he had met
Niemi before Niemi became a police officer. He related that
Niemi had expressed much interest in Marez's police work, and,
as the two became friends, Marez “realized [Niemi] would make
a great officer.”® Marez subsequently encouraged Niemi to join
law enforcement. He also helped to allay Niemi’s wife’s concerns
“about the dangers of being a police officer,” telling her that San
Leandro was a relatively safe place.

8 Niemi’s mother testified that her son had wanted to
become a police officer since he was 19 but was dissuaded by his
parents. His wife likewise discouraged him from joining the
force because she thought “it was dangerous.” However, she
eventually changed her mind, and Niemi became a police officer
at a later age than most.
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When Niemi was killed, Marez drove to the crime scene
“faster than [he] ever did in [his] entire police career.” He saw
Niemi and “knew he was gone.” After Niemi’s death, Marez
resigned from the San Leandro Police Department because he
“could no longer serve the public [in] the way I should ..., and
the way Dan would want me to.” Marez still thought about
Niemi “every day,” and felt guilt and regret “for encouraging
[Niemi] to join the police department.”

After Marez’s testimony and outside of the presence of the
jury, defense counsel put on the record the witness’s demeanor
while on the stand. According to counsel, Marez “had collapsed,
basically, was just crying up there.” As Marez left the stand, he
and the next witness, Deborah Trujillo, “exchanged hugs and
were crying.” Counsel requested an admonition. The court
agreed and told the gallery that “everyone who may be
witnesses, or are involved in the case, [is asked] to refrain from
engaging in any kind of conduct which might potentially affect
jurors, and that includes physical contact between witnesses,
like hugs.”

Trujillo was then called as a witness. She testified that
she and Niemi started at the San Leandro Police Department
together. The two became “quick friends.” Trujillo got to know
Niemi’s family, and Niemi helped Trujillo through a failed
relationship. As one of four women police officers in San
Leandro, Trujillo experienced certain challenges; Niemi helped
her to deal with them, to “move forward, and not get hung up by
some of the challenges I had to face.” Trujillo explained Niemji’s
thinking about his colleagues, stating that “for Dan, if you were
a police officer . .. you weren't the guy that came from here, or
the female that you weren't sure could make it. ... [Instead],
you were a cop, and he treated everyone like that.”
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Trujillo was on patrol when Niemi was killed. She drove
to the scene, saw Niemi “laying there,” and “knew that he was
dead.” Trujillo insisted that she would be one of the officers to
talk to Dionne Niemi, Niemi’s wife. Trujillo then proceeded with
Marez and another officer to break the news of Niemi’s death to
Dionne and Niemi’'s parents. Trujillo continued to maintain
contact with the Niemis, stating that she was “lucky to call Dan
my friend, and even more honored that I could continue to tell
stories to his children.” Niemi’s death had a lasting impact on
Trujillo’s life. “Every day,” she lived with the fact that she did
not get to Niemi “fast enough.”

In addition to the live witness testimony, the prosecution
also introduced a short story written by Niemi. The defense had
objected, and the court held a hearing on the matter. The
prosecutor submitted that he would like to enter into evidence
two pieces of writing by Niemi, one of which was a longer story
titled, Cold Phrase, and the other an untitled shorter work. The
prosecutor explained that the stories “show the kind of person
[Niemi] was, [and] that directly affects the impact that his death
would have on his friends and relatives.” The defense, on the
other hand, expressed the concern that the stories would

“gidetrack [jurors] from the true issue at hand.”

After hearing the parties’ arguments, the court allowed
the prosecution to introduce only the untitled shorter story. The
court reasoned that “it would be cumulative to admit both.”
With regard the content of the writings, the court thought the
longer story — which was about “two burning children . ..1in a
house on fire” — was too emotional and went “beyond the simple
purpose for which [it] is being offered.” The court did not express
the same reservations regarding the shorter story, which
concerned Niemi finding an abandoned, recently dead newborn
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in a garbage can. Nonetheless, the court stipulated that it would
not allow the story to be read to the jury “by a witness who had
an emotional connection with Officer Niemi” out of the concern
that such a reading “may invoke an emotional response that
would be inappropriate.”

Dionne Niemi authenticated the story as having been
authored by her husband. She also contextualized the writing,
explaining that Niemi “was a prolific writer” and that
“sometimes if he had a particularly hard call or something that
touched him he would write about it.” The prosecution then
offered the story as an exhibit. In his closing statement, the
prosecutor referred to the exhibit, urging the jury to take it “into

the jury room and read it” “in order to learn a little bit more

about what a man Dan Niemi was.”

In its entirety, the story reads:

“Bvery day people touch our lives. Sometimes
they have a profound effect on us and sometimes the
effect is so small we never notice the change. Most
of the time, however, it lies somewhere in between.
This is one of those times, in between.

“When I first met the baby boy he was only
about a day old. His little hand, so small it would
probably not grasp completely around my thumb,
was curled into a tiny fist held tightly against his
cheek. His legs were tucked into his chest and the
hair on his head, so black and full, was still wet.
Lying on his side, his head was cocked back and I
couldn’t see his tiny face because it was pressed so
hard against the inside of the garbage can where we
found him. The plastic bag which served as his last
bed was pulled away and under the harsh light of
my flashlight I could see his skin was no longer the
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healthy pink of a newborn child; instead it was a
medium shade of gray as one might see on a pair of
gym sweats or one of those old metal folding chairs.
I stood there, waiting for a feeling, any feeling, but
none came. To my surprise and relief I felt nothing
save a dull anger, a muted frustration. My partner
said it best; he had been at the scene of a fatal
accident just the night before and stood by helplessly
as a woman died. We spoke later and he said, ‘We
have a job to do and this is part of it. We move on.’
And that was what I did. I moved on, did my job,
and left the feelings alone for a while.

“Tt started with a seventeen-year-old girl
arriving at the hospital with blood between her legs
and a severed umbilical cord still dangling, but no
baby. She denied ever being pregnant. We were
sent to her house for the obvious reason: to find the
infant. On the way in we passed the two garbage
cans set out on the curb for the morning’s pickup. I
saw them and, in hindsight, I think I already knew
where to look. But that’s not how it was done and
we started inside. I found the clothes hidden under
her bed, soaked in blood and wrapped in a plastic
bag not unlike the one holding the infant and tossed
in amongst the rotting food and old newspapers. We
found the bloodstained mattress where she had
probably brought the little boy into the world. We
found the bloody toilet bowl brush that had been
used to clean the mess in the bathroom.

“And then we found the baby. I will probably
never forget the feeling as I was looking in a
bedroom closet and I heard over the radio, ‘Have the
ambulance respond now. That was all. Just a
simple call for the ambulance waiting down the
street. Like a switch turned off, I stopped my search,
shut the door, turned and walked outside knowing
the hard part was over.
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b. Analysis
Defendant challenges the admission of certain victim
impact evidence — specifically, the police officers’ testimony and
the short story. As the United States Supreme Court has
instructed, “[v]ictim impact evidence is simply another form or

“I've often heard my friends complain about
their newborn baby’s crying into the night. I've
always told them enjoy it now, because having a
daughter of my own, I see how fast they grow and
soon those tiny cries are replaced with words like
‘Mommy’ and ‘Daddy’ and ‘T don’t want to go to bed
now! I try to tell my friends, enjoy those cries
because when they stop it means your child is
growing up.

“Now I've seen the other side of that dark coin.
I've seen what it’s like when those cries stop only to
be replaced by the silence and the stillness. He had
been born alive, wrapped in a plastic bag and put out
with the trash. In the cold, harsh light of my
flashlight, I saw the silence.

“We walk into the mess and the mire, we do
our job as best we know, and then we walk out again.
But we never leave without taking a little bit with
us; it’s called learning. We take a little piece of every
situation with us that help us deal with the next
time we are called on to walk back into the mess and
the mire.

“From this one I will take a little bit to carry
with me so that when I see my little girl I make sure
to give her an extra hug, or let her stay up just a
minute longer. I will use it as a reminder to make
sure and wave back when the children wave at me.
1 will use it to appreciate the life I have.

“T only fear that this time I may have left a
little bit of me back there, in that mess and that
mire.”
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method of informing the sentencing authority about the specific
harm caused by the crime in question, evidence of a general type
long considered by sentencing authorities.” (Payne v. Tennessee
(1991) 501 U.S. 808, 825 (Payne).) Under the court’s
jurisprudence, “a State may properly conclude that for the jury
to assess meaningfully the defendant’s moral culpability and
blameworthiness, it should have before it at the sentencing
phase evidence of the specific harm caused by the defendant.”
(Ibid.) As such, “[t]he federal Constitution bars victim impact
evidence only if it is so unduly prejudicial as to render the trial
fundamentally unfair.” (People v. Brady (2010) 50 Cal.4th 547,
574 (Brady).) The same is true under California law: “Unless it
invites a purely irrational response, evidence of the effect of a
capital murder on the loved ones of the victim and the
community is relevant and admissible under section 190.3,
factor (a) as a circumstance of the crime.” (Ibid.)

1. Testimony of fellow police officers

Consistent with his trial argument, defendant contends
that Niemi's fellow officers should not have been allowed to
testify because, under his reading of Payne, coworkers are not
authorized to give victim impact evidence. Defendant
acknowledges that we have “repeatedly rejected” such a claim.
We have. (See, e.g., Brady, supra, 50 Cal.4th at p. 578 [“Victim
impact evidence, however, is not limited to family members, but
may include the effects on the victim’s friends, coworkers, and
the community — including when the victim’s coworkers are law
enforcement personnel”]; People v. Henriquez (2017) 4 Cal.5th 1,
37-38 [relying on Brady to reject the defendant’s argument that
“the trial court erred by admitting victim impact testimony by
‘non-family members’ ”]; People v. Taylor (2010) 48 Cal.4th 574,
646 [rejecting the argument that “admitting victim impact
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testimony from a witness who was neither a family member nor
a close friend of the victim violated the Eighth Amendment”];
People v. Ervine (2009) 47 Cal.4th 745, 792-793 [similar,
collecting cases]; People v. Pollock (2004) 32 Cal.4th 1153, 1183
[“Defendant argues that only family members can give victim
impact testimony. []] Defendant is mistaken”]; People v. Marks
(2003) 31 Cal.4th 197, 235 (Marks) [“Defendant contends the
evidence should have been excluded because [the witness] was
not a relative of [the victim]. The United States Supreme Court
has not restricted the admissibility of victim impact evidence to
relatives, however”’]; accord, e.g., People v. Scott (2011) 52
Cal.4th 452, 495 [“Victim impact evidence is commonly provided
by several family members, colleagues, or friends”].)

Defendant urges us to reconsider our precedent.'® He has
offered no persuasive reason to do so. Indeed, defendant’s
reading of Payne finds little support in the case itself. It is true
that the victim impact evidence at issue in Payne consisted of
the testimony of a murder victim’s mother, who said that her
grandson cried for his mother and sister, both of whom were
killed by the defendant. (Payne, supra, 501 U.S. at pp. 814-815.)
As we have noted, however, “[tjhe Payne court ... did not
restrict its holding to the circumstances there presented.”
(People v. Hartsch (2010) 49 Cal.4th 472, 508 (Hartsch).)
Instead, the court “stated its holding in broad terms” (id. at
p. 509), decreeing that “a State may properly conclude that for
the jury to assess meaningfully the defendant’s moral
culpability and blameworthiness, it should have before it at the
sentencing phase evidence of the specific harm caused by the

10 Alternatively, he “presents this claim for purposes of

exhausting his state court remedies.”
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defendant.” (Payne, supra, 501 U.S. at p. 825.) The court also
explained its holding in reference to non-family members,

(1301

maintaining that “ ‘[t]he State has a legitimate interest in . ..
reminding the sentencer that just as the murderer should be
considered as an individual, so too the victim is an individual
whose death represents a unique loss to society and in particular
to his family.’” (Ibid.; see also id. at p. 830 (conc. opn. of
O’Connor, J.) [“A State may decide that the jury, before
determining whether a convicted murderer should receive the
death penalty, should know the full extent of the harm caused
by the crime, including its impact on the victim’s family and
community”]; Marks, supra, 31 Cal.4th at pp. 235-236 [noting
that “the separate opinions in Payne recognized the broad scope

of victim impact evidence”].)

At core, the holding in Payne rests on the premise that
victim Impact evidence is permissible because the evidence is
“designed to show . . . each victim’s ‘uniqueness as an individual

) »

human being’ ” and, in so doing, demonstrate “the specific harm
caused by the crime in question.” (Payne, supra, 501 U.S. at
pp. 823, 825.) Given this rationale, it is difficult to discern why,

{31

under Payne, a victim’s “ ‘uniqueness as an individual human
being’ ” may be attested to only by family members, and not —
as here — by a victim’s colleagues and close friends. (Id. at

p. 823.)

Of course, Payne does not prohibit a state from imposing
more stringent limits on the use of victim impact evidence than
the federal Constitution requires. (See Payne, supra, 501 U.S.
at p. 827 [“We thus hold that if the State chooses to permit the
admission of victim impact evidence and prosecutorial
argument on that subject, the Eighth Amendment erects no per
se bar” (first italics added)]; id. at p. 831 (conc. opn. of O’Connor,
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J.) [“We do not hold today that victim impact evidence must be
admitted, or even that it should be admitted”].) But the mere
fact that some states’ legislatures have adopted such limitations
has little bearing on whether we, the courts, should do so when
our Legislature has not. As such, defendant’s citations to out-
of-state authorities interpreting out-of-state statutes (see, e.g.,
State v. Muhammad (N.J. 1996) 678 A.2d 164; Lott v. State
(Okla.Crim.App. 2004) 98 P.3d 318) do not persuade us to
reconsider our precedent regarding the proper limits of victim
impact statement under Payne and section 190.3, factor (a).

Defendant also asserts that the officers’ testimony should
have been excluded under Evidence Code section 352 on the
ground that the testimony was unduly prejudicial. (See ibid.
[“The court in its discretion may exclude evidence if its probative
value is substantially outweighed by the probability that its
admission will ... create substantial danger of wundue
prejudice”].) As explained below, we find that the trial court did
not abuse its discretion in allowing Bar, Marez, and Trujillo to
testify.

The trial court in this case “carefully considered whether
the proposed testimony fell within appropriate limits.” (People
v. Dykes (2009) 46 Cal.4th 731, 782 (Dykes).) When the defense
challenged the prosecution’s anticipated use of the officers’
testimony, the court had the prosecutor make an offer of proof.
The court then noted that the evidence offered by Niemi’s fellow
police officers was highly probative. We agree. Defendant was
charged with murdering a peace officer, and both of the special
circumstances that rendered him eligible for the death penalty
— that he killed Niemi to avoid arrest, and that he killed Niemi
knowing that Niemi was a peace officer engaging in the
performance of his duties — related to the nature of Niemi's
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work. Because “the occupation of the victim is so much a part of
this trial,” the testimony by Niemi's colleagues had significant
probative value as it showed “not only what kind of person he
was, but what kind of cop he was.” (Accord, Marks, supra,
31 Cal.4th at pp. 210-211 [admitting the testimony of the
victim’s employee when the victim was killed at work].)

Consistent with the trial court’s expectation that the
officers would provide the jury with a glimpse of Niemi as a
polfce officer, Bar testified regarding Niemi’s “policing style[].”
Marez recounted that he had thought that Niemi “would make
a great officer,” and that he encouraged Niemi to join his own
police department. Trujillo explained how Niemi viewed his
colleagues, stating that for Niemi, it did not matter if an officer
was a person who “came from here” or a woman who might not
have proved her capabilities; instead, what mattered to Niemi

was that “you were a cop.”

To be sure, the officers also recounted the more personal
aspects of their relationship with Niemi. Their collective
statement, however, “was not unduly emotional or
inflammatory, and it was relatively brief.” (People v. Virgil
(2011) 51 Cal.4th 1210, 1275.) As to length, the three officers’
transcribed testimony totaled 22 pages of the reporter’s
transcript. By way of comparison, Officer Geser — who testified
regarding defendant’s threat of violence under section 190.3,
factor (b) — alone gave 10 pages of testimony, and Niemi’s
family members gave testimony totaling 32 pages. Concerning
substance, the officers gave “traditional victim 1impact
evidence,” “extoll[ing] Officer [Niemi's] virtues and
demonstrat[ing] they missed him.” (Brady, supra, 50 Cal.4th at
p. 577.) “As in other cases, the witnesses here described the
‘“mmediate effects’ of the murders, as well as their ‘residual and
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lasting impact.’” (People v. Verdugo (2010) 50 Cal.4th 263, 298
(Verdugo).) Under similar circumstances, we have concluded
that “[n]either the type nor the amount of evidence warrants
reversal.” (Brady, supra, 50 Cal.4th at p. 577.)

This is not to say that the testimony was lacking in
emotive content. “Victim impact evidence is emotionally moving
by its very nature,” however, and “that fact alone does not make
it improper.” (Verdugo, supra, 50 Cal.4th at p. 299; see also, e.g.,
People v. Booker (2011) 51 Cal.4th 141, 193.) Niemi’s colleagues
testified about feeling guilt and regret over his death, and Marez
testified that he resigned from the police force because of
Niemi’s death. Although “emotionally moving,” such statements
are within the permissible scope of victim impact evidence.
(Verdugo, supra, 50 Cal.4th at p. 299; see People v. Ervine (2009)
47 Cal.4th 745, 793 [“Nor are victim impact witnesses limited to
expressions of grief, for our case law permits a showing of ‘the
specific harm caused by the defendant’ [citation], which
encompasses the spectrum of human responses, including anger
and aggressiveness [citation], fear [citation], and an inability to
work”]; People v. Blacksher (2011) 52 Cal.4th 769, 841)
Likewise, the fact that Marez cried on the stand “does not render
that testimony inflammatory.” (Verdugo, supra, 50 Cal.4th at
p. 298.) Marez and Trujillo also hugged, but that contact —
followed promptly by the trial court’s admonishment for
witnesses to refrain from such behavior — did not turn the
admission of their otherwise appropriate testimony into an
abuse of discretion.

1t. Admission of short story

Defendant also argues the short story should have been
excluded under Evidence Code section 352, Based on an
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analysis similar to that conducted above, we find no merit in

defendant’s claim.

The trial court “carefully considered” the story, taking into
account both its length and subject matter. (Dykes, supra,
46 Cal.4th at p. 782.) The court exercised its discretion in
choosing to admit the short story but to exclude a longer story
that it determined to be too emotional. The court further limited
the risk of undue prejudice by not allowing a person close to
Niemi to read the story, thus avoiding “an emotional response
that would be inappropriate.”

Regarding the writing itself, we acknowledge the moving
nature of the essay. At the same time, we recognize the extent
to which the story is probative of Niemi’s character, showing
him as a police officer, a father to a young daughter, and a
person touched by the tragic incident described therein. In

({31

short, the story was relevant to show Niemi’s “ ‘uniqueness as

an individual human being.’” (Payne, supra, 501 U.S. at p. 823.)

Nor can we say that the story was cumulative of the live
witnesses’ testimony; it was through the story only that the jury
heard directly from the victim himself, contrasted with hearing
about him. Ultimately, defendant has provided no cogent
ground to distinguish this story from other creative works that
we found admissible in the past. (See People v. Mendez (2019)
7 Cal.5th 680, 713—-714 [finding no error when the victim’s
mother read to the jury a poem her daughter had written
“bemoan([ing] gang violence” before the daughter was killed in a
gang-related shooting]; Verdugo, supra, 50 Cal.4th at p. 299
[finding no error in the trial court’s decision to play for the jury
songs that the victim had recorded and given to her father
because the songs “simply illustrated the gift [a witness] had
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described in her testimony” and positing that “[h]ad [the victim]
instead created a collage of photographs of Mexico for her father,
taken by individuals unrelated to the family, the trial court
would have likewise acted properly in allowing the jury to view
it”].) Given the wide discretion afforded to trial courts regarding
the admissibility of such evidence, we cannot say that the court
here erred in allowing the short story to be admitted into
evidence.

Against this backdrop, defendant offers only speculation.
For instance, he contends that because the story involved the
“repugnant” death of a baby, “[t]he risk was high that the
outraged emotion of the story would spill over, and the jury
would judge [defendant] based on a distressing incident that had
nothing to do with him.” The record is bereft of any
circumstantial evidence indicating that the jury might have
used the story in this prejudicial manner. As the Attorney
General convincingly urges, the prosecution’s argument tended
to dispel the likelihood that the jury may have misdirected
toward defendant any outrage it might have felt concerning the
infant’s death. “The prosecutor directed the jury’s attention to
the short story in the context of arguing that Niemi ‘was a
unique individual.’ [Citation.] The prosecutor did not review
the story’s description of finding the dead infant, nor did he
connect the story to [defendant]. Instead, he recited the last
part of the story ... and urged the jury to read the full story ‘to
learn more about what a unique individual’ Niemi was ‘from
Dan Niemi himself.”” In other words, the prosecution urged the
jury to use the story for its proper purpose. Finally, the length
of the jury’s deliberations — four days — “rather strongly
implies that, rather than rushing to judgment under the
influence of unbridled passion, the jurors arrived at their death
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verdict only after a full and careful review of the relevant
evidence and of the legitimate arguments for and against the
death penalty.” (People v. Jurado (2006) 38 Cal.4th 72, 134.)!!

In sum, we find no error in the trial court’s admission of

the victim impact evidence challenged here.
2. Instruction on lingering doubt
a. Background

Prior to the commencement of the penalty phase, defense
counsel submitted a proposed special instruction on lingering
doubt, which read, in pertinent part, “In determining mitigating
factors, the jurors may also consider any lingering doubt they
may have concerning their verdict in the guilt phase.” The
prosecution opposed the motion, asserting that it was
unnecessary. The trial court agreed. The court nonetheless
made it clear that the defense could argue lingering doubt to the
jury directly.

In its charge to the jury, the court instructed on the

various aggravating and mitigating circumstances enumerated

1 Of course, the length of deliberations may also indicate
that “the question of penalty [was] a close and difficult one.”
Yet, although potentially relevant in prejudice analysis, the
closeness of the penalty determination does not render the
admission of victim impact evidence an error. (See, e.g., Dykes,
supra, 46 Cal.4th at p. 786 [“We have not restricted victim-
impact evidence to cases in which it would have little effect upon
the verdict. . .. The relevance of the evidence does not depend
upon the strength or weakness of the prosecution’s case in
aggravation. Although this type of evidence should not be
admitted if it is inflammatory, as long as it is otherwise
admissible, it properly may form a basis — along with the
prosecutor’s related argument — for the jury’s decision in favor
of the death penalty”].)
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in section 190.3. In particular, the court instructed the jury
regarding factors (a) and (k). Jurors were thus told that in
determining whether defendant should receive life or death,
they should consider “[t]he circumstances of the crime” (see
§ 190.3, factor (a)), as well as “[a]ny other circumstance, whether
related to these charges or not, that lessens the gravity of the
crime even though the circumstance is not a legal excuse or
justification” (see § 190.3, factor (k)) — and they were told that
“any other circumstance” included “sympathy or compassion for
a defendant or anything you consider to be a mitigating factor,
regardless of whether it is one of the factors listed [in section
190.3].

The defense followed up on the instructions by urging the
jury to consider lingering doubt as a mitigating factor. As
counsel stated in closing argument, “if any of you still have
perhaps not a reasonable doubt but some residual, minor,
lingering doubt about [defendant’s] state of intoxication,” then
“that’s a mitigating factor for you to look at in order to support
a verdict of life in prison.”

b. Analysis

Defendant contends that the trial court was obligated to
specifically instruct the jury that it may consider lingering
doubt in its penalty determination. Not so. (E.g., People v.
Rivera (2019) 7 Cal.5th 306, 346 [“ ‘Although the jurors may
consider lingering doubt in reaching a penalty determination,
there is no requirement under state or federal law that the court
specifically instruct that they may do so’ ”]; People v. Anderson
(2018) 5 Cal.5th 372, 425 [“defendant argues the court should
have instructed on lingering doubt. It did not have to do so”];
People v. Boyce (2014) 59 Cal.4th 672, 708 (Boyce); People v.
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Jackson (2014) 58 Cal.4th 724, 769-770 (Jackson); People v.
Edwards (2013) 57 Cal.4th 658, 765; People v. Thomas (2012)
53 Cal.4th 771, 826 (Thomas); Hartsch, supra, 49 Cal.4th at
pp. 511-512.)

Moreover, no such instruction is necessary when — as
here — the court instructed the jury on section 190.3, factors (a)
and (k) and defense counsel urged the jury to consider residual
doubt in closing argument. (E.g., People v. Reed (2018) 4 Cal.5th
989, 1012-1013; People v. Brooks (2017) 3 Cal.5th 1, 104
(Brooks); Boyce, supra, 59 Cal.4th at pp. 708-709; Jackson,
supra, 58 Cal.4th at p. 770; Thomas, supra, 53 Cal.4th at pp.
826—827; People v. Edwards, supra, 57 Cal.4th at p. 765;
Hartsch, supra, 49 Cal.4th at p. 513; People v. Hines (1997) 15
Cal.4th 997, 1068; People v. Sanchez (1995) 12 Cal.4th 1, 77-78.)

Defendant asks us to reconsider our settled precedent on
these points. He has offered us no persuasive reason to do so.

3. Responses to jury questions

During deliberations, the jury sent the court a number of
questions. Defendant now challenges the court’s answers to four

of those questions.
a. Circumstances of the crime

The first challenge concerns the court’s response to an
inquiry about the circumstances of the crime. In the same
written note, the jury requested both “a definition of ‘an element
of a crime’ as included in the definition of an ‘aggravating
circumstance’” and “a definition of ‘circumstances of the crime’
as included in Factor A.” Defendant challenges only the court’s
response to the second question, which he objected to at trial.
The response reads, “ ‘Circumstances of the crime,” means the
manner in which the crime was committed and the events
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immediately surrounding its commission, as well as those
leading up to and following the commission of the crime. This
includes the harmful impact of the crime on the victim’s family
and friends.”

Defendant contends that the court’s answer was error. In
particular, he argues that the answer was “incomplete” and
“necessarily favored the prosecution” because it “singl[ed] out an
aggravating aspect of the circumstances of the crime” — the
impact of the murder on Niemi's family and friends. We
disagree.

Under our case law, trial courts are permitted to give
special instructions “pinpointing victim impact evidence as a
circumstance of the crime within the meaning of section 190.3,
factor (a).” (People v. Souza (2012) 54 Cal.4th 90, 138.) For
instance, we found no error regarding an instruction stating,
“‘As part of the circumstances of the offense under factor A, you
may also consider the testimony offered in this penalty phase
portion of the trial concerning the impact of the crimes on the
family and friends of the victims.’” (Ibid., italics omitted; see
also People v. Harris (2005) 37 Cal.4th 310, 358 [expressing no

({94

disapproval of the instruction, “ ‘[if] supported by the evidence,
it is proper to consider the impact of the murder on the victim’s
family (including their pain and suffering) when determining
the appropriate penalty. You are further instructed that such
evidence is to be included within the meaning of factor (a), the
circumstances of the offenses, in the preceding instruction
(CALJIC No. 8.85) and is not a separate factor in

aggravation’ ”].)

In the context of this case, we do not find that the trial
court’s reference to “the harmful impact of the crime on the
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victim’s family and friends” was improper. To be sure, the
court’s response defining the “circumstances of the crime” may
have been stated in more neutral terms. Contrary to
defendant's assertion, however, the court did not suggest that
all circumstances of the crime were aggravating. Although the
court told jurors that the circumstances of the crime “includef]
the harmful impact of the crime on the victim’s family and
friends” — an aggravating factor — it also said that the
circumstances of the crime “means the manner in which the
crime was committed and the events immediately surrounding
its commission, as well as those leading up to and following the
commission of the crime.” The response thus conveyed that the
“circumstances of the crime” were not limited to the aggravating
circumstance of “the harmful impact of the crime on the victim’s
family and friends.” More broadly, the court did not equate the
circumstances of the crime with aggravating circumstances.

The court also explained its rationale for mentioning the
effect of the crime on Niemi’s family and friends. The court was
concerned that although the instruction defining “aggravating
circumstance” made clear that an aggravating circumstance
includes “the harmful impact of the crime,”?? the instruction
regarding the various aggravating factors under section 190.3
did not mention such impact. Because the jury had asked both
about “aggravating circumstance” and “circumstances of the
crime,” the court believed that jurors were “specifically

2 See CALCRIM No. 763 [stating in relevant part that “[a]n
aggravating circumstance or factor is any fact, condition, or
event relating to the commission of a crime, above and beyond
the elements of the crime itself, that increases the wrongfulness
of the defendant’s conduct, the enormity of the offense, or the
harmful impact of the crime”].
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wondering” whether the circumstances of the crime “include
victim impact.” The court thus intended its answer regarding
the “harmful impact . . . on the victim’s family and friends” to be
responsive to the jury’s questions.

The court’s other instructions further undermine
defendant’s contention that its response to the jury’s question
prejudicially focused on a single aggravating factor. Using
CALCRIM No. 763, the court instructed jurors that “[u]lnder the
law, you must consider, weigh, and be guided by specific factors,
some of which may be aggravating and some of which may be
mitigating.” (Italics added.) The court reiterated this directive
in another instruction, telling the jurors that in reaching a
decision on the appropriate penalty, they “must consider, take
into account, and be guided by the mitigating and aggravating
circumstances.” (CALCRIM No. 766.) Furthermore, each juror
was “free to assign whatever moral or sympathetic value you

find appropriate to each individual factor and to all of them
together.” (Ibid.)

“An appellate court applies the abuse of discretion
standard of review to any decision by a trial court to instruct, or
not to instruct, in its exercise of its supervision over a
deliberating jury.” (People v. Waidla (2000) 22 Cal.4th 690, 745-
746; see also, e.g., People v. Beardslee (1991) 53 Cal.3d 68, 97 [a
court has discretion “to determine what additional explanations
are sufficient to satisfy the jury’s request for information”].) In
light of the deferential standard of review and the complete
answers the court gave, we conclude the court did not abuse its
discretion here.
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b. Quality of the arguments of counsel

The jury next sent a question that reads, “From section
766 (weighing process) can the quality of ‘the arguments of
counsel’ be considered as a mitigating circumstance?’ Defense
counsel argued that the answer should be yes because section
190.3 “factor (k) allows basically anything to be considered in
mitigation.” The court rejected the argument as misdirected.
The court ultimately answered the jury’s question as follows:
“In reaching your decision, you must consider and weigh the
aggravating and mitigating circumstance or factors shown by
the evidence. [§] Statements of counsel are not evidence. [f]
The answer is: no.” (See also CALCRIM No. 763 [“In reaching
your decision, you must consider and weigh the aggravating and
mitigating circumstances or factors shown by the evidence”];
CALCRIM No. 104 [“‘Evidence’ is the sworn testimony of
witnesses, the exhibits admitted into evidence, and anything
else I tell you to consider as evidence. . .. [{] Nothing that the
attorneys say is evidence.”].)

Defendant appears to reprise the argument raised at trial,
interpreting the question as if the jury had asked whether it
may consider the arguments of counsel in determining penalty.
Yet, even if we treat the jury’s inquiry as having concerned the
content or substance of the arguments, still the court’s response
was unobjectionable. The court did not say that the jury could
not consider counsel’s arguments. Indeed, the court had earlier
instructed the jurors that they “must consider the arguments of
counsel and all the evidence presented during both phases of the
trial.” Counsel’s arguments thus were not irrelevant to the
jury’s penalty deliberations. But there is a difference between
“consider[ing] the arguments of counsel’” and treating those
arguments as substantive evidence or viewing them as
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mitigating factors. If, as trial counsel posited, something that
counsel said led the jury “to feel some sympathy, or mercy for
[defendant],” then it is the sympathy or mercy that is mitigative
— not counsel’s skill in evoking those sentiments. The court
instructed the jury accordingly. The court, in its general charge,
told jurors they may “consider sympathy or compassion for a
defendant.” As the court’s subsequent response made clear,
however, statements of counsel are not evidence; nor are they
themselves mitigating factors; and “the quality of ‘the
arguments of counsel’ ” cannot be considered as a mitigating
circumstance.

Defendant’s remaining arguments on this issue are
somewhat elusive. On the one hand, defendant appears to
concede that the trial court was correct “in telling the jury that
arguments are not evidence and cannot be considered as a
mitigating circumstance.” On the other hand, he argues that
the trial court was obligated to supplement its response by
informing jurors that “although counsel argument is not a
mitigating circumstance or factor in and of itself, the jury must
consider counsel’s argument[] and [its] persuasiveness, in other
words, the quality of counsel’s argument[], in determining which
circumstances or factors were mitigating (or aggravating), the
relative weight to assign them in light of the evidence, and the
appropriate penalty.”

We do not find that the jury’s question necessitated this
response. The jury did not intimate — much less say — that
what it wanted to know was (as defendant puts it) whether it
must “consider counsel’s arguments and their persuasiveness

in determining which circumstances or factors were
mitigating (or aggravating), the relative weight to assign them
in light of the evidence, and the appropriate penalty.” The jury
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simply asked whether it may consider the quality of counsel’s
arguments as a mitigating circumstance, and the court directly

answered that question.

Finally, by not offering this more fulsome proposed
response at trial, defendant has forfeited the claim. (See Dykes,
supra, 46 Cal.4th at p. 802 [“When the trial court responds to a
question from a deliberating jury with a generally correct and
pertinent statement of the law, a party who believes the court’s
response should be modified or clarified must make a
contemporaneous request to that effect; failure to object to the
trial court’s wording or to request clarification results in
forfeiture of the claim on appeal”].)

c. “Maturely and meaningfully reflected”

The jury subsequently asked, “From the definition of first
degree murder, what does ‘maturely and meaningfully reflected
upon the gravity of his act’ mean? [{] What is the definition of
‘maturely,” in the above? What is the definition of
‘meaningfully,’ in the above?” After an off-the-record
conversation with counsel, the court answered the jury’s
question as follows: “As I instructed you on Monday, you must
disregard all of the instructions I gave you in the earlier phase
of the trial, and follow only the new instructions given in this
phase of trial. []] The new instructions do not include the
instruction regarding ‘mature and meaningful reflection.’”

The court thereafter had an on-the-record discussion with
the parties regarding its answer. The court asked defense
counsel if counsel had “a position” on the answer it sent to the
jury. Counsel indicated she “concurred” with the court’s reply.

Defendant now contends that by giving the jury the
answer it did, the court led the jury to believe that it could not
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consider whether defendant maturely and meaningfully
deliberated on the gravity of his act in determining the
appropriate penalty. Specifically, defendant now claims that
the court’'s answer precluded the jury from considering

¢

defendant’s “‘culpable mental state’” under section 190.3,
factor (a); his intoxication under factor (h); his age under factor

(i); or any catchall extenuating circumstance under factor (k).

To the extent that the claim was not forfeited by failure to
object below (see Dykes, supra, 46 Cal.4th at p. 802), defendant
misreads the jury’s question and the court’s answer. The jury
did not inquire whether mature and meaningful deliberation
regarding the gravity of one’s act was relevant to the jury’s
decision to impose life or death. Nor did the court make any
suggestion on that score. Rather, the jury asked for the meaning
of “maturely and meaningfully reflected upon the gravity of his
act” — a phrase that was not part of the penalty phase
instructions. The court declined to give the jury the definitions
it requested, instead reminding jurors that the instructions did
not include this language.'® Defendant does not claim that the
penalty phase instructions were incomplete, and the court did
not abuse its discretion in answering the jury’s question as it
did. (Accord, Dykes, supra, 46 Cal.4th at p. 802 [“The court is
under a general obligation to ‘clear up any instructional
confusion expressed by the jury,” but ‘[wlhere ... the original

18 If anything, the directive to disregard the guilt phase

instructions benefitted defendant because the particular
instruction at issue informed the jury that mature and
meaningful reflection was irrelevant to premeditation and
deliberation. (See § 189, subd. (d).) Omitting that instruction
at the penalty phase arguably broadened the scope of relevant
mitigating circumstances.
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instructions are themselves full and complete, the court has
discretion ... to determine what additional explanations are
sufficient to satisfy the jury’s request for information’ ”].)

Defendant further argues that because the court had
“inserted the concept [of mature and meaningful reflection upon
the gravity of one’s act] into the guilt phase,” it had a duty to
define the meaning of that phrase “when the jury re-raised the
issue at penalty.” We fail to see the connection.

A “trial court bears the responsibility of instructing the
jury on all the general principles of law raised by the evidence
which are necessary for the jury’s proper understanding of the
case.” (People v. Murtishaw (1989) 48 Cal.3d 1001, 1022
(Murtishaw).) Yet the court’s instruction at the guilt phase did
not render the concept of mature and meaningful reflection any
more “necessary for the jury’s proper understanding of the case”
at the penalty phase. (Ibid.) As the Attorney General points
out, at the penalty phase, the jury was not required to determine
whether defendant’s conduct and the surrounding
circumstances “evinced mature and meaningful reflection.”
Rather, the jury was required to “consider and weigh the
aggravating and mitigating circumstances or factors shown by
the evidence” and to determine if “the aggravating
circumstances both outweigh the mitigating circumstances and
are so substantial in comparison to the mitigating
circumstances that a sentence of death is appropriate and
justified.” To the extent defendant’s mature and meaningful
reflection on the gravity of his act (or the lack thereof) was
relevant to the jury’s “proper understanding of the case,” it is
only because such reflection may have some bearing on the
aggravating and mitigating factors. (Murtishaw, supra,
48 Cal.3d at p. 1022.) Because the jury was properly instructed
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on those factors, however, the court was not required to define
“mature” and “meaningful” reflection.

The cases defendant cites do not assist him. In People v.
Miller (1981) 120 Cal. App.3d 238, 235—-236, the defendant was
charged with assault by means of force likely to produce great
bodily injury, and the jury asked for a definition of “great bodily
injury.” In People v. Solis (2001) 90 Cal.App.4th 1002, 1012—
1013, the defendant was charged with making terrorist threats,
one of the elements of which was “ * “[t]he threatening statement
caused the other person reasonably to be in sustained fear for

Ny

her own safety, and the jury requested an explanation on the
word “sustained.” These cases thus “involve situations where
the jury’s request for clarifying instructions was pertinent to an
issue the jury was directly required to decide.” (Murtishaw,
supra, 48 Cal.3d at p. 1024.) As such, they are “inapposite.”

(Ibid.)

Finally, if the jury was inclined to consider whether
defendant maturely and meaningfully reflected upon the gravity
of his act, it could do so at least under section 190.3, factor (k).
As noted, the court instructed the jury with this catchall factor,
which permitted jurors to take into account “[a]ny other
circumstance which extenuates the gravity of the crime.”
(§ 190.3, factor (k).) And within its response to the question at
hand, the court reminded the jury that it was to follow “the new
instructions given in this phase of trial,” which included the
factor (k) instruction. Insofar as defendant arguably lacked
mature and meaningful reflection and the absence of such
reflection “extenuates the gravity of the crime,” therefore, the
jury was free to consider that mitigating circumstance under the
court’s penalty phase instructions. (Ibid.)
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d. Lack of prior felony convictions

The last of defendant’s challenges regarding the court’s
answers to jurors concerned three questions that the jury
submitted on the same afternoon. The jury first asked, “Did the
People and defense stipulate no previous felony convictions?”
The court answered, “There is no evidence of prior felony
convictions. You must therefore assume there are none.” The
jury next queried, “Must we dismiss [section 190.3,] factor (c)
due to the lack of evidence of other felony convictions?” The
court responded, “You may attach whatever significance you
find appropriate to the lack of evidence of a prior felony
conviction under factor (c).” Lastly, the jury asked, “Must a
circumstance to be considered for ‘factor k' (763 Factors to
Consider) be supported by evidence (222 Evidence)?” The court
eventually answered, in writing:

“Factor (k) includes two categories of things you may

consider in making your decision:

(1) Sympathy or compassion for the defendant;
and

(2) Anything you consider to be a mitigating
factor, regardless of whether it is one of the
other listed factors.

“I assume your question related to the second of
these two categories — mitigating circumstances or
factors.

“As I told you at the beginning of Instruction 763,

you must consider and weigh the aggravating and

mitigating circumstances or factors shown by the

evidence.”

Defendant argues that the court’s responses likely misled
the jury into believing that it could not consider defendant’s lack
of prior felony convictions as a mitigating factor. According to
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defendant, because the court (1) emphasized in the answer to
the third question (regarding factor (k)) that jurors “must
consider and weigh the aggravating and mitigating
circumstances or factors shown by the evidence” while
(2) simultaneously informing jurors (regarding factor (c)) that
“[t)here is no evidence of prior felony convictions,” the court
effectively told jurors that they could not consider defendant’s
“clean record,” in light of the fact that there was no affirmative
documentation about his lack of convictions. The court
compounded the problem, defendant asserts, by refusing trial
counsel’s proffer that “the lack of felony convictions is a
mitigating circumstance,” and instead telling the jury that it
“may attach whatever significance you find appropriate to the
lack of evidence of a prior felony conviction under factor (c).”

We reject defendant’s argument, finding no reasonable
likelihood that “the jury misunderstood and misapplied the
instruction[s)” in the manner suggested. (Smithey, supra,
20 Cal.4th at p. 963.) First, the trial court did not merely inform
the jurors that “[tlhere is no evidence of prior felony
convictions.”* The court instead told the jury the inference it
must draw from that dearth of evidence: Jurors “must ...
assume there are no[]” felony convictions. Given the court’s
instruction, there is little reason to believe that the jury did
anything other than take it as given that defendant had no
felony convictions. Along the same lines, the court’s statement
that jurors were free to “attach whatever significance you find
appropriate to the lack of evidence of a prior felony conviction
under [section 190.3,] factor (c)” undermines the contention that

b Defense counsel did not object to this answer.
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jurors thought they could not afford any weight to defendant’s
“clean record” due to the lack of supporting evidence.

Second, both the prosecution and defense addressed
defendant’s lack of felony convictions — and neither suggested
that the jury disregard such a circumstance because of the
absence of documentation. (Accord, Young, supra, 34 Cal.4th at
p. 1202.) The defense, predictably, urged the jury to consider
the fact that defendant had “no prior felonies, not one” as “a
mitigating factor.” But even the prosecutor admitted that
section 190.3, factor (c) was a mitigating circumstance in
defendant’s case, although he sought to minimize the impact of
the factor, calling it only “slightly mitigating.” According to the
prosecutor, the absence of prior felonies in defendant’s case was
“not a major factor” — not because it has not been proved — but
because defendant had not been “an adult for all that long” to

accumulate such convictions.

We conclude the trial court’s answer was not an abuse of

discretion.
e. Constitutional clatms

Finally, defendant argues that the trial court’s responses
violated the federal Constitution. For the same reasons that we
have found no state law error, we perceive no constitutional
infirmity with the court’s answers. Considered singly or
collectively, there was no reasonable probability that, as
defendant claims, the court’s statements “hindered the jury
from considering and giving effect to [defendant’s] mitigation,”
“confer[ed] an unfair advantage on the prosecution,” or “denied
[defendant] representation by counsel at a critical state of the
sentencing trial.” (Accord, e.g., People v. Dalton (2019) 7 Cal.5th
166, 208 [ * “[n]o separate constitutional discussion is required,
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or provided, when rejection of a claim on the merits necessarily
leads to rejection of [the] constitutional theory”’ ”].)

4. Constitutionality of California death penalty law

Defendant raises a series of challenges to the
constitutionality of California’s death penalty scheme. We have
consistently rejected such arguments and continue to do so here
because defendant has given us no new reason to revisit our
precedents.

“The special circumstances listed in section 190.2 that
render a murderer eligible for the death penalty . .. are not so
numerous and broadly interpreted that they fail to narrow the
class of death-eligible first degree murderers as required by the
Eighth and Fourteenth Amendments.” (Brooks, supra, 3 Cal.5th
at pp. 114-115.)

“Section 190.3, factor (a), which permits the jury to
consider the circumstances of the capital crime in its penalty
determination, does not license the jury to impose death in an
arbitrary and capricious manner in violation of the United
States Constitution.” (People v. Powell (2018) 5 Cal.5th 921, 963
(Powell).)

“The California death penalty scheme 1s not
constitutionally defective because it fails to require jury
unanimity on the existence of aggravating factors, or because it
fails to require proof beyond a reasonable doubt that death is
the appropriate penalty, that aggravating factors exist, or that
aggravating factors outweigh mitigating factors. (People v.
Lynch (2010) 50 Cal.4th 693, 766 [114 Cal.Rptr.3d 63, 237 P.3d
416].) The United States Supreme Court’s decisions
interpreting the right to a jury trial under the federal
Constitution (see Blakely v. Washington (2004) 542 U.S. 296
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[159 L.Ed.2d 403, 124 S.Ct. 2531]; Ring v. Arizona (2002) 536
U.S. 584 [153 L.Ed.2d 556, 122 S.Ct. 2428] do not change these
conclusions.” (Thomas, supra, 53 Cal.4th at p. 835, see also
People v. Rangel (2016) 62 Cal.4th 1192, 1235.)

“No burden of proof is constitutionally required, and the
jury need not be instructed that there is no burden of proof.”
(Thomas, supra, 53 Cal.4th at p. 836.)

“The jury’s reliance on unadjudicated criminal activity as
a factor in aggravation under section 190.3, factor (b), without
any requirement that the jury unanimously find that the
activity was proved beyond a reasonable doubt, does not deprive
a defendant of any federal constitutional rights, including the
Sixth Amendment right to trial by jury and the Fourteenth
Amendment right to due process.” (Brooks, supra, 3 Cal.5th at
p. 115.)

CALCRIM No. 766’s use of the phrase “so substantial,”
like CALJIC No. 8.88's use of that same phrase, “‘ls not
impermissibly vague or ambiguous.”” (People v. Potts (2019)
6 Cal.5th 1012, 1061 (Potts).)

There is no constitutional requirement “to instruct that if
the mitigating circumstances outweigh the aggravating
circumstances, the jury must impose a sentence of life without
parole.” (Boyce, supra, 59 Cal.4th at p. 724.)

“Defendant was not entitled to an instruction that there is
a presumption in favor of life without parole.” (Boyce, supra,
59 Cal.4th at p. 724.)

“The jury need not make written findings.” (Thomas,
supra, 53 Cal.4th at p. 836.)
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Section 190.3’s use of adjectives such as “extreme” and
“substantial” in factors (d) and (g) does not “act as a barrier to
the jury’s consideration of mitigating evidence, in violation of
constitutional commands.” (Powell, supra, 5 Cal.5th at p. 964.)

“A trial court is not required to delete inapplicable
mitigating factors, nor to identify whether factors are mitigating
or aggravating.” (Potts, supra, 6 Cal.5th at p. 1061.)

Neither 1s intercase proportionality review required.
(Thomas, supra, 53 Cal.4th at p. 836.)

“The failure to afford capital defendants at the penalty
phase the same procedural safeguards afforded to noncapital
defendants does not offend equal protection principles, because
the two groups are not similarly situated.” (Powell, supra,
5 Cal.5th at p. 964.)

“California does not regularly use the death penalty as a
form of punishment, and ‘its imposition does not violate
international norms of decency ....” (Brooks, supra, 3 Cal.5th
at p. 116.)

5. Asserted cumulative effect of alleged errors

Defendant urges us to set aside the death judgment
because of the purported cumulative effect of alleged errors
occurring at the guilt and penalty phase. We find no cumulative
effect of any purported errors.

6. Imposition of restitution fine
a. Background

The judgment against defendant includes a $10,000
restitution fine imposed pursuant to section 1202.4. In levying
the fine, the trial court considered the probation report. The
report noted defendant’'s employment history, the fact that he
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“denied owning any assets,” and the factors in aggravation and
mitigation. The report ultimately recommended that “[i]ln
keeping with the very serious nature of the offense,...
defendant pay a restitution fine of $10,000.”

The probation report also recommended that defendant be
ordered to pay a $250 probation investigation fee. The report
expressly noted that “defendant has the ability to pay [this fee].”
Although trial counsel objected to the imposition of the
probation investigation fee as well as a $20 court security fee,
defendant does not challenge these fees before us.

Defendant does challenge the restitution fine. When the
trial court announced its intention to impose that fine in
accordance with the probation report’s recommendation,
defense counsel objected. “We would object to any fine,” said
counsel, “in view of Mr. Ramirez’s inability to work or have any
money from this point onward.” The court responded, “I
understand. Interestingly enough, the code expressly says that
inability to pay is not a ground for not making the order, and —
but I'm going to. I'm making the order.”

b. Analysis

At the time of defendant’s trial, the Penal Code provision
governing restitution — section 1202.4 — operated as follows.
Section 1202.4, subdivision (b) specified that in every case in
which a person is convicted of a felony, the court shall impose a
restitution fine “unless it finds compelling and extraordinary
reasons for not doing so.” (§ 1202.4, former subd. (b)(1).) In
addition, the amount of the fine “shall be set at the discretion of
the court and commensurate with the seriousness of the
offense,” although the fine cannot be less than $200 or more than
$10,000. (Ibid.) Former subdivision (c) then specified that “[a]
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defendant’s inability to pay shall not be considered a compelling
and extraordinary reason not to impose a restitution fine” and
“[ilnability to pay may be considered only in increasing the
amount of the restitution fine in excess of the two hundred-
dollar ($200) ... minimum.” Former subdivision (d) further
focused on the amount of restitution and stated:

“In setting the amount of the fine pursuant to
subdivision (b) in excess of the two hundred-dollar
($200) ... minimum, the court shall consider any
relevant factors including, but not limited to, the
defendant’s inability to pay, the seriousness and
gravity of the offense and the circumstances of its
commission, any economic gain derived by the
defendant as a result of the crime, the extent to
which any other person suffered any losses as a
result of the crime, and the number of victims
involved in the crime. Those losses may include
pecuniary losses to the victim or his or her
dependents as well as intangible losses, such as
psychological harm caused by the crime.
Consideration of a defendant’s inability to pay may
include his or her future earning capacity. A
defendant shall bear the burden of demonstrating
his or her inability to pay. Express findings by the
court as to the factors bearing on the amount of the
fine shall not be required.”

In other words, in setting the amount of a restitution fine, the
trial court must select an amount that reflects “the seriousness
of the offense,” and it must consider a host of factors — including
a defendant’s ability to pay — if it sets the fine above the
minimum of $200. (§ 1204.4, former subd. (b)(1); see id., former
subd. (d).) The mere inability to pay, however, is not a reason
to forgo a fine altogether. (§ 1204.4, former subd. (c).)
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Defendant asserts that the trial court’s restitution order
violated both section 1204.4 and his federal and state
constitutional rights. His premise is that the court did not
consider his inability to pay in setting the restitution fine at
$10,000.

We cannot say on this record that the trial court failed to
follow established law by refusing to consider defendant’s ability
to pay before imposing a fine above the minimum amount. As
discussed, section 1202.4 required judges to consider “the
defendant’s inability to pay” whenever they set a restitution fine
“in excess of the minimum fine.” (§ 1204.4, subd. (d).) Absent
evidence to the contrary, we presume that the trial court knew
the law and followed it. (See, e.g., People v. Thomas (2011)
52 Cal.4th 336, 361 [“In the absence of evidence to the contrary,
we presume that the court ‘knows and applies the correct
statutory and case law’ ”]; Ross v. Superior Court of Sacramento
County (1977) 19 Cal.3d 899, 913-914.)

In this case, there is affirmative evidence indicating that
the trial court knew that defendant’s ability to pay was a factor
in determining the fine to be imposed. First, the court
considered and referred to the probation report. Because the
report summarized defendant’s financial position, stated he had
the ability to pay a $250 probation investigation fee, and
recommended that he pay a $10,000 restitution fee, it at least
implicitly conveyed that defendant’s ability to pay was a
relevant consideration. Second, the court heard the defense
argument, which was that defendant should not have to pay
“any fine” “in view of [his] inability to work or have any money
from this point onward.” The court thereafter indicated that it

»n

“underst[ood]” the argument. None of this suggests that the
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court did not take into consideration defendant’s financial
wherewithal in deciding to impose a $10,000 fine.

Defendant asks us to disregard all the above and instead
focus on a single comment the court made. According to
defendant, the trial court “plainly stated that it would not
consider inability to pay” when it remarked, “[Tlhe code
expressly says that inability to pay is not a ground for not
making the order, and — but I'm going to. I'm making the
order.” As the Attorney General points out, however, the court’s
statement is a correct statement of law insofar as the court was
noting that a defendant’s inability to pay is not a legitimate
basis to forgo imposition of any fine. (See § 1202.4, former subd.
(c) [“A defendant’s inability to pay shall not be considered a
compelling and extraordinary reason not to impose a restitution
fine. Inability to pay may be considered only in increasing the
amount of the restitution fine in excess of the two hundred-
dollar . . . minimum”]; id., former subd. (d).) Because the court’s
comment immediately followed counsel’s objection to the
imposition of “any fine,” we find the Attorney Generals
interpretation plausible. Alternatively, the court might have
meant that although “the code expressly says that inability to
pay is not a ground for not making the order,” it was “going to”
consider that ground because it was “making the order” that
defendant pay more than the minimum. Either of these
interpretations would defeat defendant’s contention that the
court openly declared it was not going to consider ability to pay.
At the very least, defense counsel has not made a record
sufficient for us to conclude that the trial judge, which referred
to what “the code expressly says,” failed to heed the code’s plain
requirement to consider ability to pay.
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In sum, the court’s comment — even if open-ended — does
not persuade us that the presumption has been overcome that
trial judges understand and follow established law. Beyond this
comment, defendant has not identified “anything in the record
indicating the trial court breached its duty to consider his ability
to pay.” (People v. Gamache (2010) 48 Cal.4th 347, 409.) “[A]s
the trial court was not obligated to make express findings
concerning his ability to pay, the absence of any findings does
not demonstrate it failed to consider this factor. Thus, we
cannot say on this record that the trial court abused its
discretion.” (Ibid.; see also People v. Miracle (2018) 6 Cal.5th
318, 356 [same]; People v. Nelson (2011) 51 Cal.4th 198, 227
[same].)

Because the factual premise underlying defendant’s
argument fails, we reject the claims that the trial court violated
either statutory or constitutional law in assertedly not
considering defendant’s ability to pay.'®

II1I. DISPOSITION

For the preceding reasons, we affirm the judgment in its

entirety.

15 We recently granted review in People v. Kopp (review
granted Nov. 13, 2010, S257844) to decide certain issues
relating to a defendant’s ability to pay fines, fees, and
assessments. Defendant may seek any relief to which he may
be entitled after we decide People v. Kopp.
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CANTIL-SAKAUYE, C. J.

We Concur:

CORRIGAN, J.
LIU, J.
CUELLAR, J.
KRUGER, J.
GROBAN, J.
HUFFMAN, J.

Associate Justice of the Court of Appeal, Fourth Appellate
District, Division One, assigned by the Chief Justice pursuant
to article VI, section 6 of the California Constitution.
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Filed 4/14/21

IN THE SUPREME COURT OF
CALIFORNIA

THE PEOPLE,
Plaintiff and Respondent,
V.
IRVING ALEXANDER RAMIREZ,
Defendant and Appellant.

S155160

Alameda County Superior Court
151080

ORDER MODIFYING OPINION AND
DENYING PETITION FOR REHEARING

THE COURT:

The opinion in this matter filed January 28, 2021, and appearing
at 10 Cal.5th 983, is modified as follows:

In the first full paragraph on page 1018, the second to last

sentence, beginning “But on the basis of,” is modified to read:

But on the basis of “our own experience and common
sense” regarding the likely impact of this particular
courtroom scene on the jury, we cannot say that the risk
of undue influence here was unacceptably high.

This modification does not affect the judgment.

The petition for rehearing is denied.
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DEBORAHL.LEVY

Attorney at Law

California State Bar No. 110995
360 Grand Avenue #197
Oakland, California 94610

T clcphone 510/251-1850

MICHAEL R. BERGER
Attorney at Law

California State Bar No. 65195
3306 Harrison Street

Qakland, California 94611
Telephone: 510/834-4511

Attorneys for Defendant
IRVING RAMIREZ

SUPERIOR COURT OF CALIFORNIA

COUNTY OF ALAMEDA
THE PEOPLE OF THE STATE
OF CALIFORNIA,
Plaintiff, No. 151080
V.
IRVING RAMIREZ,
Defendant.

MOTION TO EXCLUDE
UNIFORMED POLICE OFFICERS AS SPECTATORS
INTRODUCTION:

Defendant is charged with the murder of a San Leandro police
officer. It has been common practice for several fully uniformed San
Leandro officers to attend pretrial hearings as spectatofs. While their
presence then did not cause prejudice to defendant, a police presence in
jury proceedings would, if permitted, severely affect defendant’s right to a
fair trial. There is a substantial likelihood that jurors would view such a
presence as support for the prosecution and the victim , and as implicit

advocacy for the jury to convict the defendant and condemn him to death.
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Therefore, defendant moves that any police officer who attends as a
spectator at any stage of the trial when a juror or prospective juror is present
be ordered to wear civilian clothing and no visible badge or other sign of
his or her occupation, and to refrain from exhibiting any support for or

animus toward either party.

ARGUMENT:

The explicit or implied advocacy by spectators at a criminal trial
affects at least two fundamental rights of the defendant: the presumption of
his innocence and his right to confront and cross-examine adverse
witnesses.

As the United States Supreme Court wrote in Estelle v. Williams, 425
U.S. 501(1976):

The right to a fair trial is a fundamental liberty secured by
the Fourteenth Amendment. Drope v. Missouri, 420 1.S. 162,
172 (1975). The presumption of innocence, although not
-articulated in the Constitution, is a basic component of a fair
trial under our system of criminal justice.

To implement the presumption, courts must be alert to
factors that may undermine the fairness of the fact-finding
process. In the administration of criminal justice, courts must
carefully guard against dilution of the principle that guilt is to
be established by probative evidence and beyond a reasonable
doubt. Inre Winship, 397 U.S. 358, 364 (1970).

The actual impact of a particular practice on the judgment
of j Jurors cannot always be fully determined. But this Court has
left no doubt that the probability of deleterious effects on
fundamental rights calls for close judicial scrutiny. Estes v.
Texas, 381 U.S. 532 (1965); In re Murchison, 349 U.S. 133
(1955). Courts' must do the best they can to evaluate the likely
effects of a particular procedure, based on reason, principle, and
common human experiénce.”
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As Justice Souter noted, “there is no serious doubt that [this
injunction] reaches the behavior of [trial] spectators....There is..no reason
to think...that it should matter whether the State or an individual may be to
blame for some objectionable sight; either way the trial judge has an
affirmative obligation to control the courtroom and keep it free of improper
influence.” Carey v. Musladin, 549 U.S. ___ (2006), concurring opinion).

In Norris v. Risley, 918 F.2d 828, 831 (9" Cir. 1990), the court found
that the presence in and around the courtroom of persons wearing “Women
Against Rape” buttons at a kidnap/rape trial “constituted a continuing
reminder that various spectators believed [the defendant’s] guilt before it
was proven, eroding the presumption of innocence.”

(114

. The Norris court wrote that ““[a] criminal defendant has the right to
be tried in an atmosphere undisturbed by public passion’ ... Irvin v. Dowd
366 U.S. 717, 728. Indeed, ‘[t]he constitutional safeguards relating to the
integrity of the criminal process....embrace the fundamental conception of a
fair trial and...exclude influence or domination by either a hostile or friendly
mob.” Cox v. Louisiana, 379 U.S. 559, 5§2.” Id.

Norris also found that advocacy by spectators affects a defendant’s

sixth amendment rights to be confronted by and to cross examine witnesses:

[Flailing to exclude the buttons interfered with [the
defendant’s] constitutional right to be accused from the ‘witness
stand in a public courtroom where there is full judicial
protection’ of the rights of confrontation and cross-
examination. Turner v. Louisiana 379 U.S. 466, 472-73.

EE kS
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[The risk that a jury’s determination might be influenced
by spectators] “is unacceptable because ‘one accused of a
crime is entitled to have his guilt or innocence determined
solely on the basis of the evidence introduced at trial, and not
on grounds of...circumstances not adduced as proof at trial.’
Taylor v. Kentucky, 436 U.S. 478, 485 (1978). Indeed, to
sanction this sort of extrajudicial participation by trial attendees
is not only antithetical to notions of due process but also risks
converting the ‘courtroom proceedings [into] little more than a
hollow formality.” Turner, 379 U.S. at 473.” At 833

CONCLUSION:

As Justice Kennedy observed, “Trials must be free from a coercive or

intimidating atmosphere. This fundamental principle of due process is well

||established....The rule against a coercive or intimidating atmosphere at trial

|| exists because ‘we are a government of laws and not of men,” under which

|litis ‘of the utmost importance that the administration of justice be

absolutely fair and orderly,” and ‘the constitutional safeguards relating to
the integrity of the criminal process attend every stage of a criminal
proceeding...culminating with a trial ‘in a courtroom presided over by a
judge.’” Coxv. Louisiana, 379 U.S. 559, 562 (1965 (quoting Rideau v.
Louisiana, 373 U.S. 723, 727....” Carey v. Musladin, 549 U.S. -
(supra) (concurring opinion).

A courtroom practice or arrangement is inherently prejudicial “if an
unacceptable risk is presented of impermissible factors coming into play.”
Estelle v. Williams, (supra) 425 U.S. at 505. Here, where defendant’s very

life is at stake, the court must be on heightened alert to prevent such risk.
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Respectfully submitted,

N

"MICHAEL R. BERGER
Attorney for Defendant
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HEARSAY. CONFRONTATION." AND YOU'VE TOLD ME, AND YOU'VE
IDENTIFIED THE CONSTITUTIONAL ISSUE, AND I'LL HAVE THAT IN
MIND, SO JUST SOME QUICK REFERENCE TO THE FEDERAL OR STATE
CONSTITUTIONAL GROUND WILL DO IT FOR ME.

AND AS A MATTER OF FACT, I PREFER THAT THERE NOT BE AN
ARGUMENT. JUST AS CONCISE AS POSSIBLE STATEMENT OF THE
LEGAL GROUND, AND I'LL HAVE IT IN MIND. I JUST DON'T WANT
TO HAVE TO FIGURE IT OUT MYSELF.

MS. LEVY: WELL, MY REQUEST WOULD BE TO SAY,
"HEARSAY," AND LET THE APPELLATE COURT ASSUME I'M ARGUING
CONFRONTATION OR DUE PROCESS AND EQUAL PROTECTION, BUT I
UNDERSTAND THE COURT'S RULING.

THE COURT: HEARSAY DOESN'T ALWAYS INVOLVE THOSE
THINGS, AND I DON'T WANT TO HAVE TO FIGURE OUT THIS IS ONE
OF THE CASES IN WHICH IT DOES. I WANT YOU TO TELL ME.
OKAY. SO THAT REQUEST IS DENIED.

WE HAVE ANOTHER WRITTEN MOTION THAT'S AUTHORED BY
MR. BERGER. IT'S ENTITLED, "MOTION TO EXCLUDE UNIFORMED
OFFICERS AS SPECTATORS."

YOU'VE RECEIVED A COPY OF THIS, MR. ORLOFF?

MR. ORLOFF: YES, I HAVE, YOUR HONOR.

THE COURT: ANYTHING THAT -- I'LL JUST ASK
MR. BERGER, ANYTHING YOU WOULD LIKE TO ADD ORALLY TO IT?

MR. BERGER: NO, YOUR HONOR. IT'S ALL CONTAINED
IN THE PAPERS.

THE COURT: YOUR RESPONSE, MR. ORLOFFE?

MR. ORLOFF: I SUBMIT IT TO THE COURT.

THE COURT: NUMBER ONE, I'M NOT GOING TO EXCLUDE

LISA IMUS, CSR 7195
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UNIFORMED OFFICERS AS SPECTATORS DURING THE TRIAL. THERE
IS SOME REFERENCE, I THINK, IN HERE TO SOMEBODY HAVING --
SOMEBODY STANDING IN THE COURTROOM. I WON'T PERMIT
ANYBODY, ANY SPECTATORS TO SIMPLY STAND IN THE COURTROOM,
SO FOR EXAMPLE, I WOULDN'T ALLOW THE BACK WALL TO BE LINED
WITH UNIFORMED OFFICERS. THE BAILIFFS WOULDN'T PERMIT
THAT. BUT I'M NOT GOING TO EXCLUDE ANYBODY WHO CAN COME IN
AND HAVE A SEAT HERE, WHETHER THEY'RE WEARING A UNIFORM OR
NOT.

I UNDERSTAND YOUR CONCERN, MR. BERGER AND MS. LEVY, BUT
I DON'T THINK THAT THE AUTHORITY THAT'S CITED HERE IS --
COMPELS THAT RESULT, AND I'LL JUST MAKE MENTION THE FACT
THAT AN ON-DUTY POLICE OFFICER, A PERSON WHO JUST GETS OFF
DUTY OR IS GOING TO GO ON-DUTY, WHO WANTS TO COME IN AND
WATCH A LITTLE BIT OF THE TRIAL, MAY BE WEARING A UNIFORM
FOR THAT REASON, THAT THEY'RE ABOUT TO GO ON DUTY, OR
THEY'VE JUST COME OFF DUTY. TO SAY THAT THEY HAVE TO GO
CHANGE CLOTHES FIRST, I DON'T THINK IS REALLY NECESSARY.

MR. BERGER: WELL, YOUR HONOR, THIS MOTION
DOESN'T SPEAK TO THE INTENTIONS OF THE POLICE OFFICERS
WHICH COULD VERY WELL BE FINE AND INNOCENT, BUT THE EFFECT
IT MIGHT HAVE ON THE JURY --

THE COURT: I UNDERSTAND, I UNDERSTAND, T
UNDERSTAND. THE FACT OF THE MATTER IS, THE JURY IS GOING
TO KNOW ON THE DAY THEY WALK INTO THIS COURTROOM AS
POTENTIAL JURORS THAT THIS IS WHAT THIS CASE IS ALL ABOUT,
IS A POLICE OFFICER HAVING BEEN SHOT AND KILLED.

MS. LEVY: I THINK THAT'S DIFFERENT THAN HAVING

LIsSA IMUS, CSR 7195
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THE ENTIRE BACK ROW FILLED WITH UNIFORMS -- I MEAN, WOULD
THE COURT ALLOW US TO ADDRESS THIS AT A LATER TIME IF WE
FEEL IT'S BECOMING AN ISSUE FOR THE JURY?

THE COURT: SURE, SURE. I NEVER STAND IN THE WAY
OF YOU DOING THAT. I'M JUST NOT GOING TO RULE
PROSPECTIVELY THAT UNIFORMED POLICE OFFICERS CAN'T COME IN
AND WATCH THIS TRIAL. IF YOU THINK IT'S BEING OVER DONE,
WE CAN TALK ABOUT IT. OKAY. SO THIS REQUEST, AT THIS
POINT IN TIME, IS DENIED.

I'M NOT SURE IF I ACTUALLY SAW IT IN ANY OF YOUR
REQUESTS, BUT ARE YOU ALSO REQUESTING THAT THE IN LIMINE
RULINGS I MAKE HERE WILL BE BINDING AT TRIAL?

MS. LEVY: YES.

THE COURT: ANY OBJECTION?

MR. ORLOFF: NO.

THE COURT: SO ORDERED. THAT WAY WE DON'T HAVE
TO DO THEM ALL COVER AGAIN, AND YOU DON'T HAVE TO RESTATE
ANY OBJECTIONS THAT YOU'VE MADE HERE, THAT I'VE RULED ON IN
LIMINE. THEY'VE BEEN MADE AND RULED UPON, AND THEY'RE
PRESERVED. WE'LL CONSIDER THEM TO ALL HAVE BEEN PRESERVED.

WE'RE GOING TO HEAR THE -- WE'RE GOING TO HAVE A
HEARING ON A MOTION TO EXCLUDE ANY STATEMENTS OF THE
DEFENDANT ON MIRANDA GROUNDS, VOLUNTARINESS GROUNDS, OR
PRIVACY GROUNDS, I GUESS WE'LL CALL IT, THIS AFTERNOON,
BASED UPON THE STIPULATED VIDEO RECORDING THAT WILL BE
PRESENTED.

COUPLE OTHER THINGS I THINK I WANT TO TALK ABOUT. HAVE

COUNSEL -- LET'S TRY TO IDENTIFY WHICH DAILY TRANSCRIPTS

LISA IMUS, CSR 7195
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CIRCUMSTANCES CALL FOR IT. I'M JUST ASKING, WHAT IS IT
ABOUT THIS CASE THAT WOULD CALL FOR THAT, THAT WOULD APPLY
IN ANY CAPITAL CASE?

MR. ORLOFF: I THINK THERE'S -- THERE ARE SOME
THINGS, YOUR HONOR. THE FIRST THING IS, AT LEAST IN THIS
COUNTY, THIS CASE IS GOING TO TRIAL VERY SOON AFTER IT
OCCURRED. I KNOW WE'RE AT THE YEAR AND A HALF MARK, BUT
FOR THIS COUNTY, FOR A CAPITAL CASE, THAT IS VERY, VERY
SOON. AND THE DANGER OF JURORS HAVING A -- REMEMBERING
INFORMATION ABOUT THIS CASE, AND SAYING SOMETHING ABOUT IT
THAT COULD INFLUENCE THE OTHER JURORS IS MORE SO THAN WOULD
BE IN MOST CAPITAL CASES IN THIS COUNTY THAT ARE FIVE, SIX
YEARS OLD.

I THINK THERE'S ANOTHER ISSUE WHICH I'M SORT OF
HESITANT TO MENTION, AND I CERTAINLY WOULDN'T WANT A JUROR
BRINGING UP IN THE PRESENCE OF OTHER JURORS, AND IT MAY NOT
MEAN ANYTHING TO THEM, BUT TO SOME OF THEM IT MIGHT. IT'S
A LITTLE BIT UNUSUAL THAT THE ELECTED DISTRICT ATTORNEY IS
ACTUALLY PROSECUTING THE CASE. AND I WOULD THINK THAT IF
SOME JURORS BROUGHT THAT UP AS A SUBJECT MATTER, THAT
COUNSEL WOULD REALLY -- AND BROUGHT IT UP AS AN UNUSUAL
SITUATION, THAT COUNSEL WOULD FEEL THAT THAT MIGHT HAVE AN
INFLUENCE ON SOME OF THE OTHER JURORS.

WE'RE ALSO DELVING INTO THE ISSUES WHICH COME UP IN A
LOT OF CASES, BUT NOT IN THE SAME CONTEXT THAT THEY WOULD
IN THIS CASE, OF ATTITUDES ABOUT, KNOWLEDGE OF, CONNECTION
WITH, FEELINGS ABOUT POLICE OFFICERS. THAT IS SOMETIMES

VERY SENSITIVE TO PEOPLE, AND I THINK WE WOULD WANT THEM TO

LISA IMUS, CSR 7185
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FEELINGS AND EXPERIENCES OF JURORS REGARDING POLICE
OFFICERS. THERE WILL BE EMPHASIS ON THAT; TWO, THAT THIS IS
A BIT OF AN UNUSUAL CASE IN THIS COUNTY PARTICULARLY IN ANY
LARGE PARTICULAR COUNTY WHERE THE ELECTED DISTRICT ATTORNEY
IS ACTUALLY THE PROSECUTOR TRYING THE CASE; AND THIRD, THE
FACT THAT THIS TRIAL IS UNUSUAL IN ANOTHER RESPECT IN THIS
COUNTY IN THAT IT'S A CAPITAL CASE THAT'S GOING TO TRIAL
ROUGHLY ABOUT A YEAR AND A HALF FROM THE DATE OF THE
INCIDENT IN CONTRAST TO THE THREE, FOUR, FIVE YEAR LIFETIMES
OF THESE CASES BEFORE THEY GET TO TRIAL IN THIS COUNTY
OFTENTIMES, AND THAT'S SIGNIFICANT WHEN ONE CONSIDERS THE
PUBLICITY ISSUE.

I BELIEVE THAT THE FIRST TWO THINGS, THE FACT THAT
WE'VE GOT POLICE OFFICER KILLING INVOLVED HERE, AND THE
ELECTED DA, AND I DON'T MEAN TO BELITTLE THE SIGNIFICANCE OF
EITHER OF THOSE THINGS, BUT I DON'T THINK THAT EITHER OF
THOSE EITHER COMPELS DOING HOVEY VOIR DIRE. IT COMES DOWN
TO THE PUBLICITY ISSUE IN MY MIND, AND WHILE I KNOW THAT
THIS IS A CASE THAT HAS RECEIVED SIGNIFICANT AMOUNT OF
PUBLICITY, AND I ALSO KNOW -- I'LL JUST MAKE THIS COMMENT IN
CASE YOU FOLKS DIDN'T KNOW —-- THAT THE PRESS HAS BEEN
SNOOPING AROUND THE COURTROOM HERE SINCE IT'S BEEN ASSIGNED
TO THIS DEPARTMENT. THEY CHECK ON THE STATUS OF THE CASE.
THIS DOES NOT SEEM TO BE A CASE WHERE THE PUBLICITY IS SO
GREAT THAT WE REALLY NEED TC DO A HOVEY TYPE OF VOIR DIRE TO
DEAL WITH THAT.

SO MY RULING IS THAT WE'RE NOT GOING TO DO THE

REGULAR HOVEY VOIR DIRE, BUT I WILL KEEP AN OPEN MIND ABOUT

THERESA AGUILAR. RPR, CRP, CSR 10498
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CALIFORNIA VERSUS IRVING ALEXANDER RAMIREZ."
I WANT TO START OFF BY INTRODUCING THE PEOPLE WHO WILL
BE INVOLVED IN THIS TRIAL. BOTH SIDES ARE REPRESENTED
BY -- HAVE ATTORNEYS REPRESENTING. IN CRIMINAL
PROSECUTIONS IN THIS STATE, THE PEOPLE OF THE STATE OF
CALIFORNIA ARE, AS A GENERAL RULE, REPRESENTED BY THE
DISTRICT ATTORNEY OF THE COUNTY IN WHICH THE TRIAL IS
TAKING PLACE. 1IN THIS CASE, THE -- THIS TRIAL IS BEING
HANDLED BY OUR DISTRICT ATTORNEY OF ALAMEDA COUNTY,
MR. THOMAS ORLOFF.
MR. ORLOFF, CAN YOU STAND SO THEY CAN ALL SEE YOU.
MR. ORLOFF: GOOD MORNING.
THE PROSPECTIVE JURORS: GOOD MORNING.
THE COURT: MR. RAMIREZ IS REPRESENTED BY COUNSEL
AS WELL. HE'S REPRESENTED BY TWO ATTORNEYS: MS. DEBORAH
LEVY, AND MR. MIKE BERGER.
COUNSEL, COULD YOU STAND, AND COULD YOU HAVE
MR. RAMIREZ STAND AND INTRODUCE HIM.
MS. LEVY: GOOD MORNING.
MR. BERGER: GOOD MORNING. I'M MICHAEL BERGER.
MS. LEVY: I'M DEBORAH LEVY.
AND LADIES AND GENTLEMEN, WE WOULD LIKE TO PRESENT
MR. IRVING RAMIREZ. GOOD MORNING.
THE COURT: ALL RIGHT. THERE'S -- IN ADDITION TO
JUST THE NICETIES OF INTRODUCING THE PEOPLE WHO ARE
INVOLVED IN THE TRIAL, THERE'S A REASON FOR HAVING
EVERYBODY STAND, SO YOU SEE -- YOU HEAR THEIR NAMES, AND

YOU SEE THEM. I'LL EXPLAIN TO YOU IN A LITTLE WHILE WHEN

LISA IMUS, CSR 7195
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SHE'S NOT IN HERE TODAY, SO WE'RE LUCKY ENOUGH TO HAVE
ROEZELL WILLIAMS IN HERE HELPING HER OUT.

AND WE HAVE TWO BAILIFFS IN HERE. MY REGULAR BAILIFF
IS DEPUTY ESENWEIN, OVER AT THE DESK. HE'S THE FELLOW
SEATED THERE AT THE DESK. SEATED ON THE OTHER SIDE OF THE
DESK OVER THERE IS DEPUTY AYERS, WHO'S ASSISTING HIM TODAY.

WE'RE ABOUT TO START A TRIAL IN A CRIMINAL CASE, A CASE
IN WHICH WE'VE GOT SOMEBODY ACCUSED OF A CRIME. THE TITLE
OF A CRIMINAL CASE, IN THESE COURTS OF THIS STATE IS, THE
PEOPLE OF THE STATE OF CALIFORNIA VERSUS THE PERSON ACCUSED
OF A CRIME. THAT'S THE WAY THE TITLES OF ALL THESE CASES
ARE.

ALL CRIMINAL CASES IN CALIFORNIA, IN STATE COURTS, ARE
PROSECUTED ON BEHALF OF THE PEOPLE OF THE STATE OF
CALIFORNIA, WHICH IS ALL OF SOCIETY, AND SO THAT'S ALWAYS
THE PLAINTIFF. THE PERSON ACCUSED IS ALWAYS THE PERSON --
THE DEFENDANT.

IN THIS CASE, THE TITLE OF THE CASE IS, "THE PEOPLE OF
THE STATE OF CALIFORNIA VERSUS IRVING ALEXANDER RAMIREZ."

BOTH SIDES ARE REPRESENTED BY COUNSEL, AND I'M GOING TO
INTRODUCE ALL THE PEOPLE WHO WILL BE PARTICIPATING IN THIS
TRIAL, AT THIS TIME.

THE PEOPLE OF THE STATE OF CALIFORNIA ARE REPRESENTED,
TYPICALLY, BY THE DISTRICT ATTORNEY'S OFFICE IN THE COUNTY
IN WHICH THE PROSECUTION IS TAKING PLACE, AND REPRESENTING
THE PEOPLE IN THIS CASE IS OUR DISTRICT ATTORNEY OF ALAMEDA
COUNTY, MR. THOMAS ORLOFF.

MR. ORLOFF, COULD YOU STAND, PLEASE.

LISA IMUS, CSR 7195
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TRIAL -- EVERY CASE THAT COMES TO THE COURT HAS A TITLE OF
SOME KIND. IT'S USUALLY SOMEBODY VERSUS SOMEBODY ELSE,
SINCE IT'S GENERALLY AN ADVERSARIAL SYSTEM. THIS IS A
CRIMINAL CASE, WHERE SOMEBODY IS ACCUSED OF A CRIME. THE
TITLE OF THE CASE IS, "THE PEOPLE OF THE STATE OF
CALIFORNIA VERSUS IRVING ALEXANDER RAMIREZ."
THE PLAINTIFF IN CRIMINAL CASES IN THIS STATE IS ALWAYS
THE PEOPLE OF THE STATE OF CALTFORNIA, SINCE CRIMINAL CASES
ARE BROUGHT ON BEHALF OF ALL OF THE PEOPLE OF CALIFORNIA.
THE DEFENDANT IS THE PERSON WHO'S ACCUSED OF A CRIME,
MR. RAMIREZ. BOTH SIDES ARE REPRESENTED BY COUNSEL.
IN THIS STATE, CRIMINAL PROSECUTIONS ARE GENERALLY --
IN CRIMINAL PROSECUTIONS, IN THIS STATE, THE PEOPLE OF THE
STATE OF CALIFORNIA -- WE CALL THEM "THE PEOPLE"™ FOR
SHORT —-- ARE GENERALLY REPRESENTED BY THE DISTRICT
ATTORNEY'S OFFICE OF THE COUNTY IN WHICH THE PROSECUTION IS
TAKING PLACE.
IN THIS PARTICULAR CASE, REPRESENTING THE PEOPLE IS THE
DISTRICT ATTORNEY OF ALAMEDA COUNTY, MR. TOM ORLOFF.
MR. ORLOFEF'.
MR. ORLOFF: GOOD MORNING.
THE PROSPECTIVE JURORS: GOOD MORNING.
MR. ORLOFF: 1I'D LIKE TO, IF I MAY, YOUR HONOR,
INTRCDUCE CHRIS LUX, WHC'S AN INSPECTOR IN THE DISTRICT
ATTORNEY'S OFFICE, THEY'LL BE SEEING HIM ALL THE TIME.
WE'RE WORKING TOGETHER ON THE CASE.
MR. LUX: GOOD MORNING.

THE PROSPECTIVE JURORS: GOOD MORNING.

LISA IMUS, CSR 71895
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TOLD YOU.

WE'RE ABOUT TO START A TRIAL HERE, AND WE'RE GOING TO
START SELECTING A JURY FOR THIS TRIAL. THAT'S WHY WE'VE
INVITED YOU HERE, AND WE WANT TO THANK YOU ALL FOR
RESPONDING TO OUR INVITATION.

IT'S A CRIMINAL CASE, AND THE TITLE OF CRIMINAL CASES
PROSECUTED IN THIS STATE ARE THE PEOPLE OF THE STATE OF
CALIFORNIA, ON WHOSE BEHALF ALL CRIMINAL PROSECUTIONS ARE
FILED, VERSUS THE PERSON ACCUSED. AND THE TITLE OF THIS
CASE IS, "THE PEOPLE OF THE STATE OF CALIFORNIA VERSUS
IRVING ALEXANDER RAMIREZ." SO MR. RAMIREZ IS ACCUSED OF
HAVING COMMITTED A CRIME, AND THAT'S THE SUBJECT OF THE
TRIAL WE'RE ABOUT TO START.

BOTH SIDES IN THIS CASE ARE REPRESENTED BY ATTORNEYS.
I'M GOING TO START INTRODUCING THESE FOLKS NOW, AS WELL.

IN STATE PROSECUTIONS -- IN CRIMINAL PROSECUTIONS IN
CALIFORNIA, WITH JUST A FEW EXCEPTIONS, THE ATTORNEY FOR
THE PLAINTIFF, THE PEOPLE OF THE STATE OF CALIFORNIA, OR
"THE PEOPLE" FOR SHORT AS WE CALL THEM, IS THE DISTRICT
ATTORNEY IN THE COUNTY WHERE THE PROSECUTION IS BEING
HELD —-- THE TRIAL IS BEING HELD. THE DISTRICT ATTORNEY IN
THIS COUNTY IS MR. THOMAS ORLOFF, AND HE'S HANDLING THE
CASE ON BEHALFE OF THE PEOPLE HERE.

MR. ORLOFE?

MR. ORLOFF: GOOD MORNING.
THE JURY: GOOD MORNING.
MR. ORLOFF: YOUR HONOR, I WOULD LIKE TO

INTRODUCE INSPECTOR LUX, IF I COULD, ALSO, BECAUSE JURORS

LISA IMUS, CSR 7195
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THE TITLE OF THIS CASE IS, "THE PEOPLE OF THE STATE OF
CALIFORNIA --" WHICH IS THE PLAINTIFF IN ALL CRIMINAL CASES
IN THIS STATE -- "VERSUS IRVING ALEXANDER RAMIREZ."

MR. RAMIREZ IS THE PERSON WHO'S ACCUSED OF HAVING
COMMITTED A CRIME. HE IS ACCUSED BY THE DISTRICT
ATTORNEY'S OFFICE IN A DOCUMENT CALLED AN "INFORMATION."
THAT'S THE FANCY NAME FOR OUR CHARGING DOCUMENT, AT THIS
STAGE.

THE DISTRICT ATTORNEY'S OFFICE REPRESENTS THE PEOPLE OF
THE STATE OF CALIFORNIA IN ANY CRIMINAL PROSECUTION IN THIS
STATE, AND IT'S THE DISTRICT ATTORNEY'S OFFICE IN THE
COUNTY IN WHICH THE PROSECUTION IS FILING. THE ATTORNEY,
AS I MENTIONED -- THE DISTRICT ATTORNEY IN THIS COUNTY IS
MR. THOMAS ORLOFF. MR. ORLOFF IS HANDLING THIS CASE.

MR. ORLOFF, COULD YOU STAND FOR THE FOLKS?

MR. ORLOFF: GOOD MORNING.

THE JURY: GOOD MORNING.

MR. ORLOFF: AND I'D LIKE TO INTRODUCE INSPECTOR
CHRIS LUX, WHO'S AN INVESTIGATOR IN THE DISTRICT ATTORNEY'S
OFFICE, AND WE'RE WORKING ON THIS CASE TOGETHER.

THE COURT: THANK YOU, MR. ORLOFF.

THE ATTORNEYS FOR MR. RAMIREZ, WHO'S THE PERSON WHO IS
ACCUSED OF A CRIME -- HE'S REPRESENTED BY TWO ATTORNEYS,
MS. DEBORAH LEVY AND MR. MICHAEL BERGER.

COUNSEL, COULD YQU STAND AND INTRODUCE YOUR CLIENT, AS
WELL?

MR. BERGER: GOOD MORNING, LADIES AND GENTLEMEN.

MY NAME IS MICHAEL BERGER.

LISA IMUS, CSR 7195
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ARE PRESENT. MR. BERGER, THERE WAS SOMETHING YOU WANTED TO
ADDRESS ON THE RECORD?

MR. BERGER: YES, YOUR HONOR.

THE COURT: AND I SHOULD SAY, YOU BROUGHT THIS UP TO
ME EARLIER THIS MORNING AND YOU WANTED IT NOTED AT THIS TIME.
THIS IS NOT SOMETHING YOU'RE BRINGING UP BELATEDLY RIGHT NOW,
AND I AGREE WITH THAT, THAT WE WOULD MAKE THAT CLEAR ON THE
RECORD. WHAT WE DID AGREE IS THAT IT WAS SOMETHING THAT WE
WOULD GIVE YOU A CHANCE TO PUT ON THE RECORD BEFORE WE BROKE FOR
LUNCH. IS THAT A FAIR STATEMENT?

MR. BERGER: IT IS, YOUR HONOR.

THE COURT: GO AHEAD.

MR. BERGER: THIS CONCERNS THE MOTION WE MADE IN
LIMINE AT THE OUTSET OF THE TRIAL TRYING TO AT LEAST CONTROL THE
NUMBER OF UNIFORMED POLICE OFFICERS IN THE GALLERY. WE MADE
THAT MOTION, IT WAS DENIED AT THE TIME; ALTHOUGH, THE COURT SAID
IT WOULD KEEP A CLOSE EYE ON HOW THINGS PANNED OUT.

I JUST WANT TO NOTE TODAY THAT THE LAST TIME I
COUNTED -- FIRST OF ALL, THE GALLERY IS FULL OF PEOPLE. IT IS A
PUBLIC TRIAL AND WE HAVE NO ISSUE WITH THAT, BUT THE LAST TIME I
COUNTED, THERE WAS SOME 17 OR 18 UNIFORMED SAN LEANDRO POLICE
OFFICERS IN THE GALLERY. WE HAVE A JUROR WHO IS UNABLE TO USE
THE STAIRS TO GET UP TO THE JURY ROOM AND HAS TO GO THROUGH THE
GALLERY TO GET UPSTAIRS. MY FEELING IS THAT THE EXTENT OF THE
UNIFORM PRESENCE IN THE GALLERY IS COERCIVE AND SHOULD HAVE BEEN
CONTROLLED. WE ASKEEV%HE COURT EARLIER TODAY TO DO SOMETHING
ABOUT THAT, TO LIMIT THE NUMBER OF UNIFORMED OFFICERS OR SOMEHOW

AMELIORATE THAT EFFECT. THAT WAS A MOTION AT THE TIME AND THE

MARY E. FERREIRA, CSR #10553, RPR
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COURT CONSIDERED IT AND I WON'T SAY WHAT THE COURT'S DECISION
WAS. YOU CAN DO THAT. BUT THE FACT IS THAT THEY REMAINED IN
THE GALLERY THROUGHOUT 'T'HE MORNING SESSION.

THE COURT: YOUR POSITION IS BASICALLY THAT IT'S
UNDULY PREJUDICIAL TO YOUR CLIENT TO HAVE SO MANY UNIFORMED
OFFICERS IN THE GALLERY AT THIS TIME?

MR. BERGER: THAT'S TRUE.

THE COURT: OKAY. IT'S TRUE THAT THERE WAS A MOTION
MADE BEFORE TRIAL TO LIMIT THE NUMBER OF UNIFORMED OFFICERS WHO
MIGHT BE ALLOWED TO BE IN ATTENDANCE OF THIS TRIAL. I DENIED
THAT REQUEST. YOUR POSITION, YOUR OBJECTION IS NOTED NOW, BUT I
DON'T SEE ANY UNDUE PREJUDICE TO THE DEFENDANT.

NUMBER ONE, CLEARLY, IT'S NOT A SECRET THAT THIS IS A
CASE INVOLVING THE KILLING OF A PEACE OFFICER. NUMBER TWO, WE
ENDED UP ARRANGING THE GALLERY IN SUCH A WAY THAT WHILE THERE
MAY BE A NUMBER OF UNIFORMED OFFICERS, THERE ARE NO UNIFORMS IN
THE FRONT ROWS, WHICH COULD MAKE THEM MUCH MORE PROMINENT. WHAT
I DIRECTED WAS I WANTED THE FRONT ROWS NOT TO HAVE UNIFORMED
PERSONS IN THEM. I'M NOT GOING TO SAY IT FOR THIS SPECIFIC
REASON, BUT I'M LOOKING AT IT AS A SIDE BENEFIT, THAT IT TENDED
TO REDUCE THE EFFECT TO WHICH YOU'RE REFERRING, IF THERE IS SUCH
AN EFFECT. I DO NOT THINK IT IS UNDULY PREJUDICIAL, BUT I
WANTED TO GIVE YOU AN OPPORTUNITY TC TAKE YOUR POSITION FOR THE
RECORD, NOTE IT.

MR. BERGER: THANK YOU, YOUR HONOR. WITH THAT, I
WILL SO NOTE THAT WHEN THE COURT WAS INSTRUCTING THE JURY, THE
FRONT ROW ON QUR SIDE OF THE COURTROOM DID HAVE A FAIR AMOUNT OF

UNIFORMED OFFICERS.

MARY E. FERREIRA, CSR #10553, RPR
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THE COURT: FORGIVE ME, YOU'RE RIGHT. I CHANGED IT.
THE ROW RIGHT BEHIND THE BAILIFF WAS ALL UNIFORMED OFFICERS.
THERE WAS NOBODY IN THE FRON! ROW BEHIND THE JURORS, THE
ALTERNATES. I CHANGED THAT. I PUT THE DEFENDANT'S FAMILY IN
THE FRONT ROW BEHIND THE BAILIFF AND I PUT NONUNIFORMED PEOPLE
IN THE FRONT ROW WHICH HAD BEEN VACANT BEHIND THE JURORS.
YOU'RE RIGHT. THANK YOU FOR CORRECTING ME ON THAT.

I STILL DON'T THINK THAT CHANGES THE FACT IN MY
JUDGMENT IT IS NOT UNDULY PREJUDICIAL TO THE DEFENDANT. I WILL
JUST NOTE THAT I HAVE WITNESSED NO CONDUCT IN THE COURTROOM
WHICH I CONSIDERED TO BE IN ANY WAY INTIMIDATING OR INTENDING TO
-— OR BEING INTENDED OR HAVING AN EFFECT OF DRAWING ATTENTION TO
THE UNIFORMS IN THE COURTROOM. BASICALLY, I THINK THAT
EVERYBODY HAS BEHAVED AND CONDUCTED THEMSELVES QUITE WELL HERE
IN THE COURTROOM. THEY'VE JUST SIMPLY BEEN HERE.

SO ANYTHING ELSE WE NEED TO ADDRESS ON THE RECORD
BEFORE WE KNOCK OFF FOR LUNCH?

MR. BERGER: NO.

MR. ORLOFF: NO, YOUR HONOR.

THE COURT: WE'LL BE IN RECESS UNTIL 1:30. WE'LL BE
OFF THE RECORD NOW.

(WHEREUPON, A RECESS WAS TAKEN AT 12:09 P.M.)

MARY E. FERREIRA, CSR #10553, RPR
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LAYING THERE IN THE COFFIN.

Q. WHEN THE FUNERAL WAS HEID IT WAS HELD IN CASTRO VALLEY; IS
THAT RIGHT?

A. THREE CROSSES.

Q. THREE CROSS CHURCH IN CASTRO VALLEY. AND A LOT OF POLICE
OFFICERS ATTENDED?

A. YEAH. IT WAS THIS HUGE THING. WE DID A FUNERAL PROCESSION
THROUGH SAN LEANDRO ON OUR WAY TO THAT SERVICE. IT WAS
WONDERFUL BECAUSE THE COMMUNITY EVERYWHERE WE WENT THERE WERE
CITIZENS LINED UP ON THE STREET HOLDING SIGNS OFFICER DAN OUR
HERO. THERE WERE SO MANY PEOPLE. EVERY TURN WE MADE THERE WERE
PEOPLE LINING THE STREETS. THIS WAS THE FIRST TIME AN OFEICER
HAS BEEN KILLED IN SAN LEANDRO IN 34 YEARS. THAT COMMUNITY
ISN'T USED TO THAT AND THEY SUPPORT THEIR OFFICERS. THEY'RE A
VERY GOOD COMMUNITY. IT WAS WONDEREUL TO SEE THAT.

WE WERE GOING THROUGH TOWN AND GABBIE WAS LOOKING OUT THE
WINDOW AT ALL THOSE PECPLE AND SHE SAID, DID ALL THOSE PEOPLE
LOVE MY DADDY TCO. IT WAS BEAUTIFUL.

Q AND DID JOSH AND GARBIE ATTEND THE FUNERAL ALSO?

A NOT THE VIEWING.

Q. BUT THE FUNERAL?

A THE FUNERAL, YES.

o) SO GABRIE NEVER SAW HER DAD AGAIN AFTER HE WENT TO WORK
THAT DAY?

A. NO. I DIDN'T ALLOW IT.

Q. AND AT THE FUNERAL YOU WERE OBVIOUSLY SEATED RIGHT UP IN
THE FRONT ROW?

A. YEAH, WE WERE RIGHT IN FRONT OF THE CASKET. IT WAS CLOSED.

DANIELLE L. DYER, C.S.R. #12232



