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LIST OF PARTIES

[ 1 All parties appear in the caption of the case on the cover page.

P All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

The underlying 42 USC § 1983 action was originally entitiied ‘'Hines v. Kaemingk et
al’', however, the following defendants,/respondents were dismissed by the district
court in its 19152 screening; Dennis HKaemingk, Secretary of Corrections; Darin

Young, Warden; Cody Hanson, Unit,/Case llanager; Melissa Maturan, Administrative
Remedy Coordinator; Todd Brandt, Yankton County Police Detective; Yankton County:
Brandon LaBrie, Unit/Case Manager & Unit Coordinator; All sued in both individual and
official capacities.

Tn the current issue before this Court, the Petition sought to 'readd’ the above
defendants/respondents, in addition to 'adding'; Mike Leldholt, Secretary of
Corrections; Jennifer Drieske, Deputy Warden; Jane or John Doe(s) employed by SDDOC;
all suvued in both individual ang ofﬁiciallcapacitigs.

'RELATED CASES -

Lamar v. Hutchingson, 2021 U.S. Dist. LEXTS 149513 (Dist. Ark. 2021)
Decided August 10, 202]
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Ve

IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

- OPINIONS BELOW

ﬂ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is

}{reported ot HINgS v, Wnepis i, 202 U;SApp [ens 22322 or

y

[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is

P reported at HNES Vs 305{!&50{J, 2571 US. Pst Legs BH27 | o,

[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

; P
\ Pﬁ For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix = to the petition and is

[ ] reported at il ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the _ N A court
appears at Appendix :Mi’_ to the })etition ‘and is
[ ] reported at - NpA— ; or,

[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. '

1.



JURISDICTION

M For cases from federal courts:

The date on which the United States Court of Appeals decided my case

was _JWE 24,2021

[ ] No petition for rehearing was timely filed in my case.

A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: Y 27,202 , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to ﬂle the petition for a writ of c?(x/'tiorari was granted
to and including ~ VA - (date) on __— VA — (date)
in Application No M- A /4 - .

The jurisdietion of this Court is invoked under 28 U. S. C. §1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case was ‘JUQ —
A copy of that decision appears at Appendix .~

[ 1 A timely petltlon for rehearing was thereafter denied on the following date:
- and a copy of the order denying rehearing
appears at Appendlx =

[ 1 An extension of time tq file the petition for a writ of certiorari was granted
to and including . = NA — (date) on _—]NA— (date) in
Application No-¥a~ A ~NA—

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

Right to Due Process under Fourteenth Amendment of the United States Constitution; |
lio state shall deprive persons of life, liberty or property without due process.

Fgqual Protection Clause of the TFourteenth Amendment of the linited States
Constitution; 'lio state shall deny persons equal protection of laws.

Excessive Fines Clause of the Eighth Amendment: Limits the government's power to
extract payments, vwhether cash or in kind as punishment for some offense.

Supremacy Clause of the lUnited States Constitution; State law is pre-empted to the
extent that it actually conflicts with federal law, that is, when it is impossible
to comply with both state and federal law, or where the state law stands as an
obstacle to the accomplishment of the full purposes and objectives of Congress.

led.R.Civ.P. 15(d) Supplemental Pleadings; 'On motion and reasonable notice, the
court may, on just terms, permit a party to serve a supplemental pleading setting
out any transaction, occurrence, or event that happened after the date of the
pleading to be supplemented. Tha court may permit supplementation even though the
original pleading is defective in stating a claim or defense. The Court may order
that the opposing party plead to the supplemental pleading within a specified time.

28 USC & 1915(e)(1): The court may regquest attorney to represent any person unable
to afford counsel. .

42 USC §§ 1983; a party may recover damages for the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws of the lUntied States
caused by any person acting under color of any statute, ordinance, regulation,
custom, or usage, of any State or Territory.

Corona Aid, Relief, and lconomic Security Act, 2020 Inacted U.R. 748, 116 Enacted
HaR. 748; Section 1. Short Title. This Act may be cited as the "Coronavirus Aid,
Relief, and Economic Security Act" or the "CARES Act".

28 USC § 1291 Final Decisions of District Courts. The courts of appeals shall have

jurisdiction of appeals from all final decisions of the district courts of the
United States, except where a direct review may be had in the Supreme Court.

SOCL § 23A-27-25.2 (osms Awd RgsmivTion AS PusisHmenT, T o AWy
CRSE THR| ARR TrgosED 15 A Prag of THR QumsHMENT.

28 USC 8 191SA ., SCREENING. (a) THE CovatT SHALL Rpview A ComptainT W/ A

TCWVIL AcTion IV WHICH A PisonBR, SEEKS REDRESS FRom A GevgRNMENTAL. EWTITY , OFFCER - -
Ok EmployEr. (b OV Review, THE Cover SHALL TOFNTIR) Co6MIZABLE CLAIMS OR ™
Oismiss THg CompLAinT, oa RoYy Poavion) OF THR CoMme;JT -

3.



STATEMENT OF THE CASE

On June 26, 2019, the Petitioner filed a 42 USC § 1983 civil rights action against
Yankton County and various SDDOC and Yankton County defendants, due to the proactive
concealment and alteration of evidence and the Petitioner's court-ordered
obligations, specifically, a $10,000,000.00 restitution order, changed without

notice and 6 years after it was entered. Said issues or events all occurred while the
Petitjoner was in the middle of his state appeallate proceedings.

The district court's 1915A screening dismissed all of the Petitioner's claims and
defendants, except for due process and access to judicial documents claims against
the Yankton County Clerk of Courts, Jody Johnson, in only her individual capacity.

The Fetitioner filed a Rule 59(e) motion with the district court to reconsider the
Petitioner's dismissed claims and defendants, the district court denied the motion.

The Petitioner appealed the denial of his above stated reconsideration motion to the
Eighth Circuit Court of Appeals, Case it 21-1673, which it denied in a summary
disposition; an appeal of that decision is currently docketed with this Court, Case
ft 21-5190.

After the district court's 19157 screening order, SDDOC altered thelr policy. whose
authority comes from state statutes, to seize prisoners' stimulus payments. The
Petitioner had $960.00 of his $1200.00 CARES Act stimulus payment seized by ShDOC.
SHDOC kept $480.00 and sent another $480.00 to Yankton County.

(See. Appendix C., Doc. 44, Exhibit 2)

After the akove transactions occurred, and $480.00 payment was sent to Yankton
County, the Petitioner's court-ordered obligation total increased. Again, a situation
existed where SDDOC and Yankton County were intertwined in unclear actions involving
the Petitioner's court-ordered obligations.

(See. Appendix C., Doc. 44),

Since the Yankton County Clerk of Court was a defendant, the Petitioner wrote the
Yankton County Auditors Office and requested a financlal printout of any debt that
he owed Yankton County.

(See. Bppendix C., Doc. 44., Exhibit 3)

When the Petitioner received the requested printout, he discovered a $4090.00
'confinement fee' had been assigned to him the day he was sentenced, June 7, 2012.
This debt was not disclosed to the Petitioner, nor ordered by the trial court:
(Appendix C., Doc. 44, Exhibit 3) .



STATEMENT OF THE CASE

After the Petitioner requested the $4090.00 debt be dismissed, the Yankton County
Auditors Office sent the Petitioner another document that was not signed, notarized,
had a printed statute crossed off, and another statute handwritten on it; also
included in the mailing was a printout of state statutes, ment to infer authority for
the $4090.00 debt. There was no indication who the Petitioner had been interacting
with. '

{See. Appendix C., Doc. 44, Exhibit 3)

When the district court issued its Rule 16 Scheduling Order, in accordance with that
Scheduling Order, the Petitioner filed a motion to rule on a pending motion and to
add supplemental claims and defendants related to the above stated stimulus payment
seizure and unlawful assignhment of the $1090.00 debt.

(See. Appendix C., Doc. 44 and Exhibit 2, 3}

in addition to the Petitioner's tiotion.for Supplemental Pleadings (Doc. 44), the
Petitioner alsc filed a Motion for Counsel {(Doc. 46), Motion for Intervention
(Emergency Preliminary Injunction) because as the Yankton County Clerk of Courts,
the respondent was actively filing papers and facilitating the Petitioner's state
habeas action, involving the some of the same information at issue in the underlying
42 USC § 1983 action (Doc. 52), and a Hotion for an Expert to perform an audit of
financial entries made by.the Respondent within the WJs (Doc. 56).

(See. Appendix C., Doc. 44, 46, 52, 56) . :

RN

The district court issuved an order denying all of the Petitioner's pre-trial motions,
including all subparts.
(See. Appendix B.)

The Petitioner appealed the district court's denial of all his pre-trial motions to
the Eighth Circuit Court of Appeals, Case # 21-2294. In a summary disposition, the
appellate court affirmed the district court's denial of the Fetitioner's motions
for Appointment of Counsel (hoc. 46) and for Preliminary Injuction (Doc. 52), the
appellate court 'ctherwise dismissed for lack of jurisdiction.' ’

(See. Appendix A.)




REASONS FOR GRANTING THE PETITION

JURISDICTION

The Eighth Circuit Court of Appeals should have reviewed the Petitioner's
'Collateral Appeal' under 28 USC § 1291.

“This Court, however, "has long given" § 1291 a "practical rather than a technical
construction." Cohen, 337 U.S., at 546, 69 S. Ct. 1221, 93 L. Fd. 1528. As we held
in Cohen, the statute encompasses not only judgments that "terminate an action.”
but alsc a "small class” of collateral rulings that, although they do not end the
litigation, are appropriately deemed "final". 1d., at 545-546, 69 S. Ct. 1221, 93
L. BEd. 1528. "That small category includes only decisions that are conclusive, that
resolve important questions separate from the merits, and are effectively
unreviewvable an appeal from the judgment in the underlying action." Swint, 514
U.S., at 42, 115 §. Ct. 1203, 131 L. Ed. 2d 60." YMohawk Indus. v. Carpenter, 558
U.S. 100 S. Ct. (2009).at 106; see also Jenmsen v. Minn. Dep't of Servs., 897 F.3d
908 (8th Cir. 2018) at 912 (same).

|
\
This Court should exercise its jurisdiction under Rule 10;
~because under Rule 10{a) the Eighth Circuit "has so far departed from accepted and

usual course of judicial proceedings,” and "sanctioned a such a departure by a lower

court, as to call for an exercise of this Court's supervisory power;" and;

~under Rule 10(c) Tighth Circuit "court of appeals has decided an important question

of federal law that has not been, but should be, settled by this Court," and "has

decided an important federal question in a way that conflicts with relevant decisions

of this Court.™

'STIMULUS SETZURE' (Appendix B.; Appendix C., DNDoc. 44)
This issue is important because it involves Congressional intent and the federal

exemption statutes within the CARES Act;

~-Prisons with state and federal jurisdictions are establishing laws and procedures
vhich authorize them to seize prisoners' stimulus payments; and

-Courts in multiple jurisdictions are making decisions which are affirmative of the
state and federal prisons’seizures of prisoners’stimulus payments on daily basis.

Until this Court makes a ruling on the application of federal exemption statutes
within the CARES Act, these illegal actions, policy and legislation will continue to
progress.



REASONS FOR GRANTING THE PETITION

In ‘Scholl v. Mnunchin, 2020 U.S. Dist. LEXIS 176870 (Sth Cir. ZOZQ)the district court
granted a permanent injunction in favor of the plaintiffs that granted benefits to
individvals "whom benefits have thus far been withheld, intercepted, or returned on
the sole basis of their incarcerated status."

1n Scholl v. Mnuchin, 2020 U.S. App. LEXIS 33554 (2020) the 9th Circuit Court of
Appeals denied the appellants/defendants request for a stay pending appeal of the
district court's grant of the injunction, because "the appellants have not
demonstrated a sufficient likelihood of success on appeal to warrant a stay."

Therefore, it was established that prisoners could receive economic stimvlus
payments. liowever, stimulus payments began to be seized by the state and federal
courts and prisons.

in Bennet v. Arkansas, 485 U.S. 395 S. Ct. (1988) this Court held that prison
officials violated the.Supremacy Ciause of the United States Constitution because
they administratively 'offset', the prisoner's VA payments which vere 'Exempt' from
being 'offset' under the federal exemption statutes.

Similarly, "By its terms the CARES Act, Pub. L. 116-136 (Mar. 27, 2020), expressly
provides that the "economic impact payment" of up to $1200.00 per person cannot be
offset against the debts expressly fdentified in Section 2201(3)(1) to (8)(3) of the
Act." Tallant v. Chfs, 2020 U.S. Dist. LEXIS 233262 (6th Cir. 2020)

Thus, the applicable question posed to this Court involving the Petitioner, but

also applicable to other state and federal prisoners is; whether SPDOC's sejzure of

the Petitioner's stimulus payment, per policy, whose authority comes from state law

statutes, violates the federal exemption statutes within the CARES Act, and the |

Supremacy Clause of the linited States Constitution.’ ‘ |
|

In the Petitioner's Rule 15(d) supplemental claim to the district court (Doc. 44)
the Petitioner claimed that SPDOC's seizure of his stimulus payment, per SPHDOC
policy, violated the federal exemption statutes in the CARES Act and the Supremacy
‘Clause; thereby violating the Petitioner's due process rights under the Fourteenth
Amendment, and the Fxcessive Fines Clause of the Tighth Amendment of the United
States Constitution.

1n the district court's denial of the claim (Appendix B.), the district court .
completely ignored the federal exemption statutes cited by the Petitioner and

asserted, that under this Court's holding in tludson v. Palmer, 468 1.S. 517, 533

(1984) that '1f there is an adequate postdeprivation remedy, then there is no due

process violation for even the intentional deprivation of a prisoner's property.'



© Rensons Re GRANTWG THE Peritioa)

The district court stated the Petitioner's due process claim was "futile" because a
adequate postdeprivation remedy existed in state court. Yowever, ludson at 532,
states,

"Two terms ago, we reaffirmed our holding in Parrat in Logan v. Zimmerman Brush Co.,
455 1.8. 517, 533 (1982), in the course of holding that postdeprivation remedies DC
NOT satisfy due process where a deprivation of property is caused by conduct pursuant
to an established state procedure, rather than random and unauthorized action.”

Other courts review plaintiff's complaints regarding stimulus payment seizures,
including the 8th circuit. In Lamar v. Hutchingson, 2021 U.S. hist. LEXTS 149513,

the district court in Arkansas alloved the prisoner Plaintiff to raise the
constitutional claims that the South NDakota district court denied the Petitioner from
bringing. The Righth Circuit has ‘'implicitly affirmed' by refusing to utilize its
jurisdicticon to review and dismissing the Petitioner's appeal.

Additionally, Lamar id. raised the issue that the defendants were facting pursuant
Arkansas Act of 1110 of 2021, [to] unlawfully take stimulus money from inmates.”

This claim made in Lamar id. has a similar parallel to the state of Arkansas' conduct
in Bennet v. Arkansas, 485 1U.S. 395 S. Ct. (1968).

“This Court should also be aware that the federal courts are filing to seize stimulus
payments from federal prisoners under the Mandatory Victims Restitution Act, however,
the federal exemption statutes within the CARES Act should be determinative of
vhether the Dureau of Prisons can specifically seize prisoners' CARES Act stimulus
payments, and not the Mandatory Victims Restitution Act. Cases are being published on
a daily basis in a number to excessive to cite here.

COHCTLUSION

The Fetitioner has established cause under Rule 10 for this Court to exercise its
jurisdiction and review. This issue is currently affecting state and federal inmates,
and it will continue to happen until this Court exercises its absclute jurisdiction
over the all the lower courts.



Rersens Rr GRANTING THE Ps 717100

" YYAUKTON COUNTY'S UNLAWFUL ASSTGUMENT OF DEBT (Appendix B.: Appendix C., Doc. 44)

This issue is related to a $4090.00 *Confinement Fee' that was assigned to
Petitioner, without his knowledge. The document supposedly supporting the $4090.00
'Confinement Fee' is; not signed by the Petitioner, not notarized, and has one
printed statute on it and another handwritten statute sloppily written on it, none
of which apply to the Petitioner. Also, this debt was unequivocally not ordered by
the trial court and vwas entered the same day as the Petitioner's criminal judgment.

This issue is adequately broken down in Appendix B. and Appendix C., Doc. 44.

First, the Petitioner raised a ‘class of one' Equal Protection ciaim under the
‘Tourteenth Amendment, the district court completely ignored this claim and dié not
reviev it.

Second, the Petitioner adequately established a clear due process issue, again here
the district court found no due process issue here because under this Court's
holding in ludson v. Palmer, 468 U.S. 517, 533 (1984) 'no due process exists
because the Petitioner has a adequate postdeprivation remedy'. Clearly, here a due
process violation exists here.

In addition, this debt was assigned by an unknown

Yankton County individual who assigned the debt because of the 'authorizing
statutes'. The district court igncres the Petitioner's claim regarding the
irrelevant and non-applicable statutes involved.

Again, the district court erroneocusly stated the Petitioner's due preccess claim was
"futile" because a adequate postdeprivation remedy existed in state court. llowever,
tiudson at 532, states,

"Two terms ago, we reaffirmed our holding in Parrat in Logan v. Zimmerman Brush Co.,
455 1U.S. 517, 533 (1982), in the course of hoiding that postdeprivation remedies N0
HOT satisfy due process where a deprivation of property is caused by conduct pursuant
- to an established state procedure, rather than random and unauthorized action.”

Third, the Petitioner raised an Eighth Amendment because this debt and lien was
unequivocally part of the Petitioner's criminal punishment. The document supposedly
authorizing this debt and lien has the Petitioner's criminal case number listed at
the top of it, and is dated and entered the same day the Petitioner was sentenced,
June 7, 2012.

Further, the South Dakota statute 'SDCL § 23A-27-25.2 Costs and Restitution as
Punishment' supports the Petitioner's position.

The district court states #ithe cqpfinement fee is not considered a fine for the
purposes of the Eighth Amendment, and “the confinement fee is not a punishment for
his state conviction*.

AN



Rensis Fe Grawring THE PeTirioN

Lastly, the unknown Yankton County individuals involved in assigning the above debt
were without any authority to do so and would have required a COURT to be involved.

The district court found this claim "futile". The respondent defended the
'Confinement Fee' by citing Simon and Garfunkel lyrics and stating 'that the
statutes are what they are whether the Petitioner wishes to believe that ig wp to
him.*

COUCTUSTON

This Claim again shows that Yanktcn County and Yankton County employees had a
complete disregard for the constitutional rights of those they interact with and
exceed the authority they possess. In addition, the district court complete shows
a proactive disregard for any constitutional right of the Petitioner. The Eighth
Circuit has sanctioned these activities and 'implicitly affirmed’' by refusing to
exercise its jurisdiction to review under 28 USC & 1291 and dismissing the
Petitioner's appeal.

The Petitioner believes there is cause for this Court to review under Rule 10 because
of the oppressive nature of abuses by Yankton County and its employees widespread
constitutional violations, against citizens under its jurisdiction, which are being
proactively supported by the courts. Further, the district court is utilizing this
Court's holdings in, such as in Hudson, to dismiss multiple constitutional violations
throughout this suit.

'REQUEST FOR INTERVEHTTON (EMERGENCY PRELIMIUARY ITHJUNCTION)' (Appendix B.;
Appendix C., Doc. 56)

This was a simple request prevent the respondent, {the defendant| the Yankton County
Clerk of Courts, from filing papers in the Petitioner's active litigation within
Yankton County.

This request would have been incredibly effortless to facilitate by Yankton County
Clerk of Courts (ffice. The Petitioner had unequivocally faced hardship and was in

a position to be further harmed. Clearly, it is the respondent's admitted
actions/filings (concealing, and changing a $10,000,000.00 restitution entry and
obligation without notice, months after it vas entered), as the Yankton County Clerk
of Courts, which survived 1915A screening and are at issue in this 42 UsSC § 1983
action.

“ythether a preliminary injunction should issve involves consideration of (1) the
threat of irreparable harm to the movant; (2) the state of the balance betveen this
harm and the injury that granting the injunction wilil inflict on other parties
1itigant; (3) the probability that the movant will succead on the merits; and (4)
the public interest.” Dataphase Sys., Inc. v. € L Sys., Inc., 640 F.2d 109, 113
(8th Cir. 1981) (en banc).

The Petitioner is experiencing further harm, for instance, the above injunction
request the respondent cease filing documents in the Petitioner's state habeas
action CIV13-262. The Petitioner won his appeal in CIV¥13-262, and his criminal
jvdgment in CR 11-216 therefore vacated on June 28, 2021. The Petitionrer was to be
immediately remanded to the custody of Yankton County jail. ,-(SEE\, APPENOIN. D-)

-'6:- i




Rensons Fo2 GRawwat THR Perimion

The Petitioner is experiencing further harm, for instance, the above injunction |
request the respondent cease filing documents in the Petitioner's state habeas
action CIV13-262. The Petitioner won his appeal in CIV13-262, and his criminal
judgment in CR 11-216 therefore vacated on June 28, 2021. The Petitioner was to be
immediatelv remanded to the custody of Yankton County jaii.’

Petitioner's 8 year long appeal has ended with him sitting in prison With a vacated

indgment. (SEg, A"PMD”‘ D )

Additionally, since the Petitioner won his appeal, the respondent is filing documents in the 1
criminal case again, the same EXACT legal action in which the respondents admitted

alterations and concealment thereof occurred. The Petitioner has filed an Affidavit

with documentational support hics assertions above.

(see- APPEADIR D, )

COUCLUSION

The has established cause under Rule 10 for this Court to review because the Eight
Circuit "Court of Appeals hac decided an question of federal law tha:t has not been,
but should be, settled by this Court", thereby establish precedent among the circuits
regarding preliminary injunctions.

Additionally, given the severely oppressive an immediate situation the Petitioner
is experiencing from the respondent, county, district court, and affirmances by the
Eighth Circuit, disregarding it own holdings to sanction the stated violations,
thereby establish cause under Rule 10 for "far depart[ing] from the accepted and
usual course of judicial proceedings, [and]| sanctioned such a departure by a lower
court, as to call for an exercise of this Court's supervisory power".
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: _AubosT 2.3, 202 |
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