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PETITION FOR REHEARING
Pursuant to Supreme Court Rule 44.1, Hegther Malthewsrespectfully
petitions for rehearing of the Court’s per curiam decision issued on November
/5, 203 inuolyy  cace We.o 2I-B@BO  (Novss 20l Heather
MeHhews moves this Court to grant this petition for rehearing and consider hey
case with merits briefing and oral argument. Pursuant to Supreme Court Rule
44.1, this petition for rehearing is filed within 25 days of this Court’s decision in
this case.

REASONS FOR GRANTING THE PETITION

Since the passage of the Fruncirise Tax B ocrel U3 #‘5"07‘7#
I ase and up until the issuance of its opinion in this case, this Court has
never issued a per curiam opinion, without briefing or argument, reversing a

lower appellate court’s grant of {mamen ot relief where the constitutional
P 8

orallLpe

claim received no state appellate court review.) But that is precisely what

happened here: o Up ,ﬂaﬂ 8tqie s Su‘ﬁf@m QCourt h@f@gm
heavel @ cage 1iKesnine— YO sUerfv 9 Funchret T0x Baood
ve. My g4

The (Initeed S+ates Luprems  Qeoor? is
ma 50 a Finagl olereronineteon ¥y
aol et cmic Hhe meritC ¥ Fhis Cage Orally
quel o 44 Lo l)  BTHFING . Ff my cose i€ Dot
heard i e United Stares Supreme Cowes,
vohere Wil i be heand @ THis tea co ot
OF (et regort, anc no O Aoy 5127./9@/47%,_

CfY

Couve¥ IS heapnd his CRILEN o awddy
Lol b2 r¥ING  Uloluting Ny L1 ana I amerd med
rig hte- 1



Yhe Vet Suprome Co o, anel 4 Unifed Stalés Sy premecont neyer
relegated the decision of whether the Constitution prohibits an impending

PeI U M $GCW9M ‘ FMU?'i?H‘ and then made th€ decision
unreviewable by any state appellate court. ;%_i\gr,! ued t'T\g U%@ld@prohibitiﬂ%
mV§§w %NWJ; court’sa’mmuﬂr?j% N*&U@e’:/él‘ ?jaﬁanrgd fﬁfwfﬁ

17100 - wos never eoldregsed AT 4 P9 9Ny
ap pelare- covrf-, and the Code OF Franchdse
ox HBoasd oF CealSornia U Hyagﬁ"',»/%? S5.ct.14886
(2019) was neovy addiegced byang oppellate COOCt This cace
alainsg Heathee Mogtnewe Salt gga.u CF gq 16 Uf?t@ bacapee el
is supfcceclly an Grm ottegtate oS Calfornio;, which %-ic ao+ .
This Court did not acknowledge Ne{_:a&]c lack of any state appellate

review for SovL by /) 4 m:‘l"f’\Ué’)[iy ora H‘j i coort when it applied the
“demanding standard” of the H"aﬁphﬁ”"fok Boaws WS Hﬁ)‘#'and its
summary disposition did not address the complicated questions about the
parameters of 7MW Un{.—fy~, law in the context of the unique procedural posture
of this case. Rehearing is appropriate for this Court to consider the following
substantial questions:

1. Should the Most Demanding Standard of meUﬁr'?’-’ " Under the
Frunetaice, T ax Bopee - eles //é/&’?‘?‘ﬂ/j Where No
State Appellate Court Reviewed the C]aim‘.'OPq([‘(j awnel w0
Ve pebivtorer  Heathor  Meskkhewss paeent ¢
There Wwas Mg 1o rok -0 rg iy merr- in thig cage
ag tneee almolt Qlwoab & 16 in Vevoely Ufuw
Court oppe late coteg and Unjked Gtakes Cuprehu Cood
app glate enéel. A motion 1O dig MIice witn
ijudi’m---- shouvld not be allowed Without

- UFIC{,I -(.‘«Li’“ U M eh<d ahoﬁ & F-E‘Cb bono @ttorn e 7y
b g in docent Qrguing e coce forpflai ( £
reaithor T Pecttiew?. Thite ic net fain d E‘F& .
pIOCECe ander SHhe [t A el P
my gt qpendwment pichtg, So Sar qll Fhet /:Ma% eei‘f'

hoheleal dopwn cere cpiaag - F-C4hepre ok o yu ‘gm
T would have gotten g day N codrt .



The @;Siswre,rnﬁe. Gém-f@na state court remedies has failed to afford a full and fair

adjudication of the federal contentions raised, either because the state affords

noremedy ... or because in th§ particular case the remedy afforded by state law
proves in practice unavailable or seriously inadequate . . . a federal court should

entertain hefl petition for e 'h"’/@mihg , elseshe would be remediless.” In e
vears of livigation Hegther Matthews hos not seen Fhe

inside ofa courtroom, These processes are meffective to protect

the rights of the fair glue PMQ{; u nd;a-nﬁ %ﬁ‘@ { ‘fﬂﬁ 0”‘@“@“& )
and violaks her Pirgk Qmenel ment nig htg

Consistent with this view, circuit courts have recognized that “full and fair
consideration” of a petitioner’s Fourth Amendment claim in state court includes

“at least one evidentiary hearing in a trial court and the availability of

consideration by an appellate court when the facts are not in dispute.” Lawhorn

v. Allen, 519 F.8d 1272, 1287 (11th Cir. 2008) (citations omitted):® see also




Willett v. Lockhart, 37 F.3d 1265, 1272-73 (8th Cir. 1994) (“As Stone suggests,

a breakdown in the mechanism can occur in either the trial court or the state
appellate court.”).

In the context of determining whether a pro bone bH'D’Fﬂ“fB' ‘
case has deprived the ‘}PE‘Rén‘fEﬁF— of Y right to appellate counsel, this Court and
other courts have recognized the importance of an independent review of the
record by a state appellate court and discouraged “one tier” review. See Smith
v. Robbins, 528 U.S. 259, 265, 281 (2000) (approving California’s procedure,
under which “[t]he appellate court, upon receiving a ‘Wende brief,” must ‘conduct
areview of the entire record, regardless of whether the defendant has filed a pro

se brief”); Hughes v. Booker, 220 F.3d 3486, 351 (5th Cir. 2000) (“Indeed, neither

the Supreme Court nor this court has approved of a procedure for P ro oo ® o
counsel that affords an indigent defendant only one level of review of the record

for potentially meritorious appellate issues.”); ¢f. Eskridge v. Wash. State Bd. of

Prison Terms and Paroles, 357 U.S. 214, 216 (1958) (holding that one level of

review — by trial judge only — “cannot be an adequate substitute for the right to
full appellate review available to all defendants in Washington who can afford

the expense of a transcript”); Griffin v. Illinois, 351 U.S. 12, 18-19 (1956) All

of the States now provide some method of appeal :fmqu‘fa‘fe fofal co urt

recognizing the importance of appellate review to  correct ‘udi@?@i erfor
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Becavse 1R fccpe. ©OF Soverdl L Mmun ity o
OBl feumhon [ e George Fleydcuse wasif 0dIeaed; st b

lacked the constitutional authority to issue a final decision in this case.

issues not passed upon below or entertain arguments not presented to a lower

PRO SE APPELLANT’S ARGUMENT IS TIMELY

While it is true that Federal Appellate Courts do not generally consider

and /7S

s, Supeme Coort

tribunal {ymmuy H;y wasit ceddressed 11 1his case) - in the precedential Hylete

LLc, v. Hybrid Athletics, LLC (Case 17-2057, p.7), the Court recently again

confirmed that exceptions are made in cases where, as here, an Appellant is pro se:

O—aowgﬂa,
[ munt
[ € g8 [

We have articulated limited circumstances in which considering
arguments made for the first time on appeal is appropriate: (1)
“[wlhen new legislation is passed while an appeal is pending,
courts have an obligation to apply the new law if Congress intended
retroactive application even though the issue was not decided or
raised below”; (2) “when there is a change in the jurisprudence of
the reviewing court or the Supreme Court after consideration of the
case by the lower court”; (3) “appellate courts may apply the
correct law even if the parties did not argue it below and the court
below did not decide it, but only if an issue is properly before the
c,oj‘u:t”; and (4) “where a party appeared pro se before the lower
court, a court of appeals may appropriately be less stringent in
requiring that the issue have been raised explicitly below.”

284 F 3d 1335, 1353-57 (Fed_. _C_ir. 20Q2)). [empha_sis provi(_igd]
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Statistics show that a substantial proportion of - &é-{‘}#}"oﬂ&“ﬁ'ﬁ‘f ﬁd
¢ outts are reversed by state appellate courts. (Vo court heard m:). cAfe apa[{g !
Rehearing s appropriate for this Court to review Né‘.vc&:@ﬂqg decision to
insulate an arguably unconstitutional decision about whether qu: -Forn,-:‘ggfa{e
Uﬂ f’UN‘Cffy cAn ciaém + G m»qpﬁjffgga;ﬂmgﬁf".both because it results in

the inconsistent application of the law, ef. Ornelas v. United States, 517 U.S. 690

(1996) (in Fourth Amendment context, “[ijlndependent review is therefore
necessary if appellate courts are to maintain control of, and to clarify, the legal

principles”), and because it increases arbitrariness and the likelihood of error.

See Jones v. Barnes, 463 U.S. 745, 766 n.1 (1983) (Brennan, J., joined by
Marshall, J., dissenting) There are few, if any situations in our system of

justice in which a single judge is given unreviewable discretion over matters

concerning '§mp@-p‘f—an‘f' [e,ga{ f’ggue.s CN'!C‘,Q ‘#Q?(‘ oo P(U(lé’“g’ﬁ

IT. Is Applying the Demanding Standard of c‘@,m?m,&%VUnder the
Eianchis8 1as faoed verees Hygft Ciaim Where No State
Appellate Court Reviewed the Claiml Adbnsistent with the 14 Fn

Amendment’s Heightened Need for Reliability in 4@l o(aa@rcpceff
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These are precisely the type of factual issues that need to be resolved in

full briefing and argument and for this reason, rehearing is appropriate. See

Schweiker v. Hansen, 450 U.S. 785, 791 (1981) (Marshall, J., dissenting)

(summary disposition only appropriate in cases where “law is settled and stable,

the facts are not m dispute, and the decision below is clearly in error”). £ neff/ A
pre Bono aettersy YO pePrEess Mg o, FH Cale, .
CONCLUSION

Heather Matifeus vespectfully requests that this Court grant the petition for
rehearing and order full briefing and argument on the merits of this case.

Respectfully Submitted,
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CERTIFICATE OF CUUNSEL PRO PE/=
[ hereby certify that this petition for rehearing is presented in good faith
and not for delay.
Hoalter 77/ tihs
Hear ter Narrhen s



No.2i-56 8O

IN THE
Supreme Court of the United States

‘Heathey MmMatrthews

Petitioner |

V. | | |
Califormla Stare UniUersty Board of TsTees
Respondent.

On Petition for a Writ of Certiorari to
the United States 8 upreme - Coouvr 1~

RULE 44 CERTIFICATE

As required by Supreme Court Rule 44.2, | certify that the Petition for
Rehearing is limited to “intervening circumstances of a substantial or controlling
effect or to other substantial grounds not previously presented,” and that the
Petition is presented in good faith and not for delay.

I declare under penalty of perjury that the foregoing is true and correct.

Executed on . Jecember /, Aol

> Petitioner
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