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OPINION
SUTTON, Chief Judge. A jury found Jason Jarvis
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guilty of committing a series of bank robberies. He now
seeks a reduced sentence. The district court denied his
motion for compassionate release, concluding that
non-retroactive changes in the law could not serve as
the “extraordinary and compelling reasons” required
for a sentence reduction. We agree and affirm.

In 1994, a federal grand jury indicted Jarvis on a
slew of offenses connected with a string of bank
robberies. A jury found him guilty of four counts of
armed bank robbery, one count of conspiracy to
commit the same, and five counts of using a firearm in
furtherance of a crime of violence. See 18 U.S.C.
§§ 2113, 371, 924(c).

In sentencing Jarvis, the district court determined
that his first firearm conviction under § 924(c)
generated a statutory minimum sentence of five years
and that his other four § 924(c) convictions counted as
repeat offenses, each subject to a statutory minimum
of 20 years (to be imposed consecutively). 18 U.S.C. §
924(c)(1) (1994). The court sentenced Jarvis to 85
years on his § 924(c) convictions and to 11 years on his
other convictions, generating a total sentence of 96
years.

In 2014, the Supreme Court decided Rosemond v.
United States, 572 U.S. 65 (2014). Rosemond clarified
the proof required for the intent element of aiding-and-
abetting liability under § 924(c). To satisfy the
element, a defendant must have “advance knowledge”
that a firearm would be used in the crime. Rosemond,
572 U.S. at 78. In Rosemond’s aftermath, Jarvis
successfully moved to have three of his § 924(c)
convictions vacated for insufficient evidence of
advance knowledge. See Fed. R. Crim. P. 60(b). The
district court resentenced Jarvis to 40 years: 5 for his
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first § 924(c) conviction, 20 for his second, and 15 for
his bank robbery and conspiracy convictions.

In 2018, Congress enacted the First Step Act. See
Pub. L. No. 115-391, 132 Stat. 5194. Relevant here, the
Act amended § 924(c), limiting the kinds of firearm
convictions that would count as repeat offenses. First
Step Act, § 403(a); see United States v. Richardson, 948
F.3d 733, 744-45 (6th Cir. 2020). Were Jarvis
sentenced today under these changes, his second §
924(c) conviction would generate a statutory minimum
of 5 years rather than 20 years. But Congress
expressly chose not to apply this change to defendants
sentenced before the passage of the Act. First Step Act,
§ 403(b); see Richardson, 948 F.3d at 745-46, 753.

Even so, Jarvis moved for a sentence reduction
under what has come to be known as the
“compassionate release” statute. See 18 U.S.C.
§ 3582(c)(1)(A)(1). That statute allows district courts to
lower a defendant’s sentence if, among other
requirements, “extraordinary and compelling reasons”
support a reduction. Id. If such reasons exist, the
district court then considers the § 3553(a) factors in
determining what kind of reduction to grant. Id.;
United States v. Ruffin, 978 F.3d 1000, 1005 (6th Cir.
2020). In bringing the motion, Jarvis invoked the
COVID-19 pandemic and the First Step Act’s
amendments to § 924(c). As for the latter, he contended
that, if he were sentenced for the same offenses today,
he would receive a sentence of 25 years, not 40 years.
Having served 26 years already, he asked the district
court to release him.

The district court denied the motion. Among other
rationales, it explained that the First Step Act’s non-
retroactive change to § 924(c) could not as a matter of
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law be an “extraordinary and compelling” reason
under § 3582(c)(1)(A)(1). R.580 at 6—7. Jarvis appeals
that ruling and a few other aspects of the order.

A recent decision all but resolves this appeal in
favor of the government. In United States v. Tomes, we
held that a similar, non-retroactive statutory change
in the First Step Act could not serve as an
“extraordinary and compelling reason” under
§ 3582(c)(1)(A)({). 990 F.3d 500, 505 (6th Cir. 2021).

The provision at issue in Tomes, § 401 of the First
Step Act, reduced the penalties for certain drug
crimes. Id. When it came to § 401’s retroactivity,
Congress struck a deliberate balance: “This section,
and the amendments made by this section, shall apply
to any offense that was committed before the date of
enactment of this Act, if a sentence for the offense has
not been imposed as of such date of enactment.” First
Step Act, § 401(c). Permitting defendants sentenced
before the Act to benefit from § 401, we reasoned,
would render § 401(c) useless. Tomes, 990 F.3d at 505.
Tomes establishes that the sentence-reduction statute,
§ 3582(c)(1)(A), does not give district courts a license
to “end run around Congress’s careful effort to limit
the retroactivity of the First Step Act’s reforms.” Id.;
see 1 U.S.C. § 109; c¢f. United States v. Blewett, 746 F.3d
647, 656-58 (6th Cir. 2013).

That principle applies with identical force here. As
it did for § 401 of the First Step Act, Congress
explained that § 403 of the Act (which amended
§ 924(c)) “shall apply to any offense that was
committed before the date of enactment of this Act, if
a sentence for the offense has not been imposed as of
such date of enactment.” First Step Act, § 403(b). The
same non-retroactivity language in the same Act
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means the same result. As in Tomes, we “will not
render” § 403(b) “useless by using § 3582(c)(1)(A)” to
thwart Congress’s retroactivity choices. 990 F.3d at
505.

Jarvis argues that, even if the First Step Act’s
amendments do not amount to an extraordinary and
compelling reason on their own, they meet the
standard when combined with three other
considerations: COVID-19, his high blood pressure,
and his rehabilitative efforts. His approach assumes
that the district court did not err when it reasoned that
these three considerations in combination did not rise
to the level of extraordinary and compelling. See
United States v. Loggins, 966 F.3d 891, 893 (8th Cir.
2020). The approach then contemplates that an error
nonetheless occurred when the court failed to add the
First Step Act’s non-retroactive amendments to the
extraordinary-and-compelling equation. But adding a
legally impermissible ground to three insufficient
factual considerations does not entitle a defendant to
a sentence reduction.

Jarvis 1insists that 7Tomes’s First Step Act
discussion amounts to dicta. We do not see why. That
analysis was central to its reasoning, the key point
indeed of its reasoning. Ask this question: Would
Tomes have come out differently if sentencing law
required the district court to consider the First Step
Act amendments in deciding whether extraordinary
circumstances had been shown? Yes is the only answer
we can discern from reading the opinion. That the
First Step Act’s amendments could amount to an
extraordinary and compelling reason, Tomes reasoned,
fails to grapple with congressional design, expressed
through the text of the statute, in which Congress
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chose not to make these sentencing amendments
retroactive. 990 F.3d at 505. Why would the same
Congress that specifically decided to make these
sentencing reductions non-retroactive 1in 2018
somehow mean to use a general sentencing statute
from 1984 to unscramble that approach? If every
defendant who received a longer sentence than the one
he would receive today became eligible for
compassionate release, the balance Congress struck
would come to naught. See id.; see also United States
v. Maumau, 993 F.3d 821, 838 (10th Cir. 2021)
(Tymkovich, C.J., concurring) (“Indeed, the imposition
of a sentence that was not only permissible but
statutorily required at the time 1s neither an
extraordinary nor a compelling reason to now reduce
that same sentence.”).

We appreciate that the Fourth Circuit disagrees
with us, and that the Tenth Circuit disagrees in part
with us. The Fourth Circuit held that the First Step
Act’s changes to § 924(c), plus the resulting “disparity”
between the sentence a defendant received and “the
sentence a defendant would receive today,” may
amount to “extraordinary and compelling reasons.”
United States v. McCoy, 981 F.3d 271, 285-87 (4th Cir.
2020). The Tenth Circuit reasoned that the First Step
Act’s non-retroactive amendments may satisfy the
standard when “combin[ed]” with “a defendant’s
unique circumstances.” United States v. McGee, 992
F.3d 1035, 1048 (10th Cir. 2021).

The first answer to this line of argument is that
Tomes binds us. McCoy and McGee do not.

The second answer is that McCoy and McGee seem
to rest on the goals of alleviating unfair and
unnecessary sentences as judged by today’s sentencing
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laws, McCoy, 981 F.3d at 285-86, and of promoting
“Individualized, case-by-case” sentencing decisions,
McGee, 992 F.3d at 1047. We have no quarrel with
these ends. But there happens to be a superior means
for achieving them, one that accounts for these
fairness concerns and honors the choices Congress
made through the laws it enacted.

In United States v. Maxwell, 991 F.3d 685, 688
(6th Cir. 2021), we considered how a different non-
retroactive legal change (our intervening case law
about the Guidelines) interacted with a different
sentencing reduction statute (§ 404(b) of the First Step
Act). The district court, we reasoned, could not rely on
a non-retroactive sentencing law change in calculating
the guidelines sentencing range, but it could consider
that change in selecting an appropriate sentence
under the § 3553(a) factors. The text of the sentencing
statute drove the first point home: “It ask[ed] the court
to sentence Maxwell ‘as if the crack-cocaine
sentencing range had been reduced under the Fair
Sentencing Act of 2010, not as if other changes had
been made to sentencing law in the intervening years.”
Maxwell, 991 F.3d at 689. The text of § 3553(a) drove
the second point home: It called for district courts to
consider, among other factors, the need to “reflect the
seriousness of the offense” and the need to “protect the
public from further crimes of the defendant”™—
considerations that brought to the fore “up-to-date
notions about the risk of recidivism” reflected by
current sentencing law. Maxwell, 991 F.3d at 691.

An analogous approach works here. The text of
these sentencing statutes does not permit us to treat
the First Step Act’s non-retroactive amendments,
whether by themselves or together with other factors,
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as “extraordinary and compelling” explanations for a
sentencing reduction. See Tomes, 990 F.3d at 505. But
for those defendants who can show some other
“extraordinary and compelling” reason for a
sentencing reduction (and we have plenty of
deferential decisions on this score), they may ask the
district court to consider sentencing law changes like
this one in balancing the § 3553(a) factors—above all
with respect to the community safety factor.

That leaves one last development, a recently
decided case of our court: United States v. Owens, No.
20-2139, 2021 WL 1811538 (6th Cir. May 6, 2021).
Owens, in one sense, shares many premises of today’s
decision. It does not dispute that the same rule for
compassionate-release motions should apply to § 401
and § 403 of the First Step Act. See Owens, No. 20-
2139, 2021 WL 1811538 at *4 n.3. It does not dispute
Tomes’s retroactivity discussion. And it does not
dispute that district courts may consider the non-
retroactive First Step Act amendments in applying the
§ 3553(a) factors once an inmate has met the threshold
requirements for relief under the compassionate
release statute.

Despite these shared premises, Owens does not
follow Tomes’s reasoning or holding that a non-
retroactive First Step Act amendment fails to amount
to an “extraordinary and compelling” explanation for a
sentencing reduction. But 7Tomes, decided before
Owens, “remains controlling authority” that binds this
panel. Salmi v. Sec’y of Health & Hum. Servs., 774
F.2d 685, 689 (6th Cir. 1985). Forced to choose between
conflicting precedents, we must follow the first one,
Tomes.

We appreciate that Owens and our colleague in
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dissent today interpret this part of Tomes as dicta.
Owens, for example, claims that Tomes held only that
a defendant may not rely on a non-retroactive
amendment alone when trying to establish
extraordinary and compelling reasons. Owens, No. 20-
2139, 2021 WL 1811538 at *4. But that is inaccurate.
The defendant in Tomes added his First Step Act
arguments to his contention that his “rehabilitation,
strong family support, and apparently inequitable
sentence were extraordinary and compelling reasons
for release.” 990 F.3d at 502. The defendant in Tomes
in fact presented five reasons for granting relief. Id. at
501-02. A faithful reading of Tomes, we respectfully
submit, leads to just one conclusion: that it excluded
non-retroactive First Step Act amendments from the
category of extraordinary or compelling reasons,
whether a defendant relies on the amendments alone
or combines them with other factors.

As a practical matter, we wonder if a defendant
has ever invoked the First Step Act amendments alone
to establish extraordinary or compelling reasons for a
sentencing reduction, particularly during COVID. No
doubt, “never,” “ever,” and “always” are words usually
best removed from lawyers’ and judges’ vocabulary.
But we think any such instance would be rare. Even
the one case that might seem to fit the bill, United
States v. Wills, No. 20-6142, 2021 WL 1940430 (6th
Cir. May 14, 2021), does not. In his handwritten
request for relief, it turns out, Wills urged the district
court to grant relief not just because he would have
received a shorter sentence today, but also because it
would allow him to “return to my family . . . [and be
able to] reside with my father . . . [after having]
learned a marketable skill [involving] industrial sewer
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. . . [and permit me to] resume taking financial
responsibility for my child.” No. 2:16-CR-055, 2020 WL
5800922 (E.D. Tenn. Sept. 28, 2020), R.1011 at 1-2
(No. 20-6142). Owens, in short, runs the risk of
distinguishing Tomes into a null set, one that would
not even include Tomes himself.

One last point. After the district court entered its
order in this case, we explained that courts considering
compassionate release motions do not have to follow
the Sentencing Commission’s policy statement in
U.S.S.G. § 1B1.13, a policy statement that “limits . . .
‘extraordinary and compelling reasons’. .. to just four
situations.” Tomes, 990 F.3d at 502; see United States
v. Elias, 984 F.3d 516, 519-20 (6th Cir. 2021). They
instead “have discretion to define ‘extraordinary and
compelling” circumstances. Elias, 984 F.3d at 519-20.
Jarvis claims that the district court mistakenly
believed it had to stick to the policy statement when
determining whether “extraordinary and compelling
reasons” exist. Not so. The district court noted that the
policy statement was “outdated” and simply looked to
1t for “guidance,” R.580 at 7, an approach we approved
in Tomes. See 990 F.3d at 503 n.1. The district court,
moreover, correctly concluded that it lacked the
authority to reduce Jarvis’s sentenced based on a non-
retroactive change in the law—mnot because of the
Sentencing Commission’s policy statement but
because of the relevant statutory texts.

We affirm.
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DISSENT

CLAY, Circuit Judge, dissenting. In passing the
First Step Act, Congress amended 18 U.S.C.
§ 3582(c)(1)(a) to allow federal district courts to grant
compassionate release under appropriate
circumstances to those incarcerated in federal prison,
even in instances where the Bureau of Prisons opts not
to do so. In accordance with this understanding of the
amendment, we have found that district courts are not
required to consider the policy statement in U.S.S.G.
§ 1B1.13 in determining what constitutes an
extraordinary and compelling reason for release,
thereby permitting district courts discretion in
determining whether an individual defendant has
demonstrated an extraordinary and compelling reason
for release. See United States v. Jones, 980 F.3d 1098,
1110-11 (6th Cir. 2020). In line with that precedent,
in United States v. Owens, 996 F.3d 755, 760 (6th Cir.
2021), we determined that a district court can consider
a non-retroactive First Step Act amendment that
creates a sentencing disparity in combination with
other factors as the basis for an extraordinary and
compelling reason for compassionate release.

The majority today ignores this binding precedent
from our circuit and erroneously concludes that our
previous decision in United States v. Tomes, 990 F.3d
500, 505 (6th Cir. 2021), requires that we affirm the
district court’s denial of compassionate release in this
case. But in fact, Tomes conclusion that a non-
retroactive sentence amendment cannot support a
motion for compassionate release amounts to dicta
that we are not bound to follow. Additionally, as Owens
made clear, Tomes did not foreclose the conclusion that
a sentencing disparity from a non-retroactive
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statutory change along with other grounds for release
can serve as extraordinary and compelling reasons.
See Owens, 996 F.3d at 763. By ignoring Owens, the
majority contravenes the purpose of compassionate
release to grant release, based on the consideration of
the defendant’s unique circumstances, to individual
defendants in extraordinary situations not covered by
another statute. Accordingly, I would reverse and
remand this case so that the district court can consider
in the first instance whether the combination of
Defendant Jason Jarvis’ health conditions in light of
the risk from COVID-19 and the sentence disparity
based on the First Step Act’s amendment to 18 U.S.C.
§ 924(c) provide extraordinary and compelling reasons
for release.

Contrary to the majority opinion’s contention, we
are bound in the present case by our recent decision in
Owens. In that case, the district court had denied
Owens’ motion for compassionate release because “the
disparity between the sentence that Owens received
and the sentence that he would receive today because
of the First Step Act’s amendments to § 924(c) was not
an extraordinary and compelling reason to merit
compassionate release.”! QOwens, 996 F.3d at 758
(internal quotations and citation omitted). Reversing
and remanding the district court’s order, we held that
“In making an individualized determination about

1 The district court in Owens reasoned that because “Congress
expressly declined to make the changes to § 924(c) retroactive,
and the Sixth Circuit has implicitly recognized as much,” it would
“circumvent congressional intent and guidance from the Circuit
Court to consider the First Step Act’s changes to § 924(c) as an
extraordinary and compelling reason.” Owens, 996 F.3d at 758
(internal quotations and citations omitted).
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whether extraordinary and compelling reasons merit
compassionate release, a district court may include,
along with other factors, the disparity between a
defendant’s actual sentence and the sentence that he
would receive if the First Step Act applied.” Id. at 760.
We distinguished our prior decisions in Tomes and
United States v. Wills, No. 20-6142, 2021 WL 1940430,
at *2 (6th Cir. May 14, 2021),2 because those opinions
“considered whether the impact of a reduction in the
applicable mandatory-minimum sentence in a
different provision of the First Step Act, § 401, was
sufficient by itself to constitute an extraordinary and
compelling reason for compassionate release under

§ 3582(c)(1)(A).” Id.

We then proceeded to adopt the position taken in
United States v. McGee, in which the Tenth Circuit
held that a district court could find the “existence of
‘extraordinary and compelling reasons’ based, in part,
on a defendant’s pre-First Step Act mandatory life
sentence under § 841(b)(1)(A)” in combination with “a
defendant’s unique circumstances that constitute

2 In his motion for compassionate release, Wills’ only argument
as to extraordinary and compelling reasons for release was that
“under section 401 of the First Step Act, he would not be subject
to a 20-year mandatory minimum sentence because his prior
felony drug conviction would not qualify as a ‘serious drug felony’
and therefore would not trigger the sentence enhancement.”
Wills, 2021 WL 1940430, at *2.

3 As the majority correctly notes, the basis of the distinction was
not the particular First Step Act amendment at issue but rather
the fact that the Court in Wills and Tomes considered whether
the sentence disparity based on the non-retroactive First Step Act
amendment on its own was an extraordinary and compelling
reason for release. See Majority Op. at 6; Owens, 996 F.3d at 760
n.3.
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‘extraordinary and compelling reasons’ for purposes of
§ 3582(c)(1)(A)(1).” United States v. McGee, 992 F.3d
1035, 1047—48 (10th Cir. 2021); see Owens, 996 F.3d at
761. Although the First Step Act amendments at issue
in McGee and Owens did not apply retroactively, we
noted that “there is nothing in § 401(c) or any other
part of the First Step Act that indicates that Congress
intended to prohibit district courts, on an
individualized, case-by-case basis, from granting
sentence reductions under § 3582(c)(1)(A)(1)” to some
defendants who would be eligible for a lower sentence
under current law. Owens, 996 F.3d at 761 (internal
quotations omitted) (quoting McGee, 992 F.3d at 1047).
And as the Tenth Circuit stated in McGee, “Congress’s
purpose in enacting § 3582(c)(1)(A) was to provide a
narrow avenue for relief when there is not a specific
statute that already affords relief but extraordinary
and compelling reasons nevertheless justify a sentence
reduction.” 992 F.3d at 1047 (cleaned up); see Owens,
996 F.3d at 761.

Our decision in Owens applies squarely in the
present case. In support of his motion for
compassionate release, Jarvis argued that he should
receive a sentence reduction based on his health
conditions of high blood pressure and bronchitis,
BOP’s poor handling of the COVID-19 pandemic, and
the sentencing disparity created by the amendment to
§ 924(c) under § 403 of the First Step Act. Although the
district court purportedly considered these factors in
combination with each other in denying Jarvis
compassionate release, it held unilaterally that “a
disparity based on a change in sentencing law cannot
serve as ‘extraordinary and compelling reasons’ under
§ 3582(c)(1)(A)” to support compassionate release,
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reasoning that “[flacts like the First Step
amendments” were “too general to satisfy this
individualized analysis” and that Congress could have
applied these amendments retroactively but chose not
to do so. (R. 580, Op & Order at PagelD # 1612-13.)
The district court’s conclusion on this issue is contrary
to Owens’ holding that a sentence disparity pursuant
to a non-retroactive First Step Act amendment can be
considered along with other factors as extraordinary
and compelling reasons for release, warranting
reversal and remand of Jarvis’ case to the district
court. See Owens, 996 F.3d at 760.

Ignoring our precedent in Owens, the majority
opinion incorrectly applies dicta from Tomes to affirm
the district court in the present case. In Tomes, we
affirmed the district court’s denial of compassionate
release because the district court’s consideration of the
relevant 18 U.S.C. § 3553(a) factors—namely the
seriousness of the crime, deterrence, and protecting
the public—did not constitute an abuse of discretion.
990 F.3d at 504. Only after reaching this conclusion
did we reject Tomes’ argument that he should receive
compassionate release based on § 401 of the First Step
Act—under which his prior drug convictions would no
longer trigger a twenty-year mandatory minimum
sentence. Id. at 505. We reasoned that the relevant
amendment explicitly does not apply retroactively,
and, given that Tomes was sentenced before the
effective date of the amendment, he could not use
§ 3582(c)(1)(A) “as an end run around Congress’s
careful effort to limit the retroactivity of the First Step
Act’s reforms.” Id.

In considering the binding effect of published
panel opinions on future panels, we have previously
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indicated that “the holding of a published panel
opinion binds all later panels,” but dicta is not binding.
Wright v. Spaulding, 939 F.3d 695, 700 (6th Cir. 2019).
In Wright, we noted that the following principles were
relevant to determining whether a court’s conclusion
1s a holding or dictum: (1) “[t]he decision of the issue
must contribute to the judgment: whether and why the
court affirms, reverses, vacates, or remands,” such as
“[a] legal conclusion that is necessary to the judgment”
or “one sufficient to support the judgment but not
strictly necessary in light of an independent and
equally sufficient conclusion;” (2) “the court intended
to rest the judgment (if necessary) on its conclusion
about the issue;” and (3) “the court considered the
1issue and consciously reached a conclusion about it.”
Id. at 701-02 (emphasis in original).

The conclusion in Tomes regarding whether § 401
of the First Step Act could be a ground for
compassionate release i1s dicta because it was not
necessary for the judgment. In Tomes, we did not need
to discuss whether extraordinary and compelling
reasons for release existed because we found that the
district court’s analysis of the § 3553(a) factors
supported the judgment below. See 990 F.3d at 504; see
also United States v. Ruffin, 978 F.3d 1000, 1006 (6th
Cir. 2020) (noting that “the district court denied
Ruffin’s motion under all three statutory
requirements” for compassionate release but finding
that “we may affirm the denial of relief based on the
third discretionary rationale alone”—the district
court’s balancing of the § 3553(a) factors). This
conclusion was also not independently sufficient to
support the judgment, given that Tomes raised other
extraordinary and compelling reasons in support of his
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motion for compassionate release. See Tomes, 990 F.3d
at 504 (citing his “chronic asthma, which increases his
risk of serious illness from COVID-19,” as a ground for
compassionate release). And we only briefly
considered the argument based on the First Step Act
amendment under § 401 as an afterthought at the end
of the opinion after already relying on the district
court’s § 3553(a) analysis to support affirming its
judgment. See id. at 505.

In contrast, Owens’ holding that district courts
can consider a sentence disparity resulting from a non-
retroactive First Step Act amendment along with
other factors as an extraordinary and compelling
reason for release is “controlling authority” that “[a]
panel of this Court cannot overrule.” Salmi v. Sec’y of
Health & Hum. Servs., 774 F.2d 685, 689 (6th Cir.
1985). Unlike in Tomes, in Owens, the only basis that
the district court offered in denying the motion of
compassionate release was that “the disparity between
the sentence that Owens received and the sentence
that he would receive today because of the First Step
Act’s amendments to § 924(c) was not an extraordinary
and compelling reason to merit compassionate
release.” 996 F.3d at 758 (internal quotations and
citation omitted). As a result, our holding in Owens
regarding the consideration of First Step Act
amendments at compassionate release was necessary
to reverse and remand the district court’s denial of
compassionate release, was intended to be the basis for
the judgment, and—as evident in the Court’s thorough
analysis of the issue—was considered by this Court in
coming to a “conscious” conclusion. Wright, 939 F.3d at
700; see also Owens, 996 F.3d at 759—-64.

Additionally, nothing in 7Tomes precludes a
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district court from considering a sentencing disparity
due to a statutory amendment along with other
grounds for release. The majority incorrectly assumes
that this Court in Tomes considered all of the reasons
that Tomes raised for release in combination with each
other based on him having presented them all to the
district court in support of his motion for
compassionate release. See Majority Op. at 7. But,
after affirming the district court’s analysis of the
§ 3553(a) factors and before even reaching the First
Step Act amendment argument, we rejected Tomes’
contentions that “he has chronic asthma, which
increases his risk of serious illness from COVID-19"—
having failed to “provide any records” to support this
diagnosis—and that “the BOP cannot handle COVID-
19 outbreaks.” Tomes, 990 F.3d at 505. We then
indicated, as “[o]ne last point,” that “§ 3582(c)(1)(A)
was not an appropriate vehicle for Tomes to attack his
sentence”—without mentioning whether sentencing
disparities could be considered in combination with
other individual circumstances on compassionate
release. Id.; see also McGee, 992 F.3d at 1048 (“[W]e
also agree with the Sixth Circuit’s decision in Tomes
that the fact a defendant is serving a pre-First Step
Act mandatory life sentence 1mposed under
§ 841(b)(1)(A) cannot, standing alone, serve as the
basis for a sentence reduction under
§ 3582(c)(1)(A)(1).”). Accordingly, Tomes cannot be read
to foreclose the consideration of an applicable First
Step Act amendment along with other factors as
extraordinary and compelling reasons for release.

The majority’s contention that the approach
applied in Owens contravenes the “balance Congress
struck” in making the First Step Act amendments non-
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retroactive ignores the individualized nature of
compassionate release. Majority Op. at 4-5. As the
Fourth Circuit noted in its decision in United States v.
McCoy, “there is a significant difference between
automatic vacatur and resentencing of an entire class
of sentences — with its avalanche of applications and
inevitable resentencings — and allowing for the
provision of individual relief in the most grievous
cases.” 981 F.3d 271, 28687 (4th Cir. 2020) (internal
quotations and citations omitted). In holding in McCoy
that it was permissible for district courts to “treat[] as
‘extraordinary and  compelling reasons’ for
compassionate release the severity of the defendants’
§ 924(c) sentences and the extent of the disparity
between the defendants’ sentences and those provided
for under the First Step Act,” the Fourth Circuit
specifically emphasized that these determinations
were “the product of individualized assessments of
each defendant’s sentence.” Id. at 286. And given the
significant discretion a district court has in
determining whether there are extraordinary and
compelling reasons for compassionate release—as well
as whether the § 3553(a) factors support release—the
majority’s fear of numerous defendants becoming
eligible for compassionate release is unwarranted. See
Majority Op. at 4-5. Allowing for a non-retroactive
amendment creating a sentencing disparity to be
considered along with a defendant’s unique
circumstances in connection with a motion for
compassionate release affords the proper deference to
Congress’s decision not to make the amendment
retroactive. See McGee, 992 F.3d at 1047 (“[T]he
possibility of a district court finding the existence of
‘extraordinary and compelling reasons’ based, in part,
on a defendant’s pre-First Step Act mandatory life
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sentence under § 841(b)(1)(A) does not, in our view,
necessarily usurp Congressional power.”). This
approach also acknowledges the role of compassionate
release to consider individual -circumstances in
determining whether a sentence reduction 1is
appropriate.

The majority also attempts to overcome the
shortcomings in its argument by offering the
alternative that a district court could consider a
nonretroactive change in sentencing law in its analysis
of the § 3553(a) factors, citing to our decision in United
States v. Maxwell, 991 F.3d 685 (6th Cir. 2021), as
presenting an analogous situation to the instant case.
See Majority Op. at 5—6. However, in Maxwell, we
determined that, in considering a motion for sentence
reduction under § 404(b) of the First Step Act, a
district court was not required to recalculate a
defendant’s Guidelines range based on changes in the
law following the imposition of the sentence other than
the amended sentencing range under the Fair
Sentencing Act of 2010. 991 F.3d at 689. We reasoned
that this provision only “expressly permitted”’ the
district court to resentence the defendant “as if
sections 2 and 3 of the Fair Sentencing Act . . . were in
effect at the time the covered offense was committed,”
as opposed to obligating the district court to perform a
plenary resentencing. Id. at 688—89 (internal citations
and quotations omitted); see also 18 U.S.C.
§ 3582(c)(1)(B) (“The court may not modify a term of
imprisonment once it has been imposed except that . .

the court may modify an imposed term of
imprisonment to the extent otherwise expressly
permitted by the statute . ...”). Only then did we find
that a district court can consider intervening legal
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changes “in balancing the § 3553(a) factors and in
deciding whether to modify the original sentence.”
Maxwell, 991 F.3d at 692.

In contrast we have explicitly held that, in
evaluating compassionate release motions under 18
U.S.C. § 3582(c)(1)(A), district courts “have full
discretion to define ‘extraordinary and compelling’
without consulting the policy statement § 1B1.13” for
purposes of determining whether extraordinary and
compelling reasons support the defendant’s release.
Jones, 980 F.3d at 1111. Unlike the provision at issue
in Maxwell, now that district courts do not need to
consider § 1B1.13, the compassionate release statute
provides for no further limitation on the scope of
“extraordinary and compelling” reasons for release.
See 18 U.S.C. § 3582(c)(1)(A)(1). Additionally, that a
district court can consider a non-retroactive
sentencing amendment in its balancing of the
§ 3553(a) factors on a compassionate release motion
does not help defendants similarly situated to Jarvis.
Any ability of the district court to consider these
sentencing disparities under § 3553(a) will not be
relevant to defendants if they cannot first demonstrate
extraordinary and compelling reasons for release. See
United States v. Elias, 984 F.3d 516, 520 (6th Cir.
2021) (finding that “[t]he district court could have
denied Elias’s motion for compassionate release” on
the basis that she had not demonstrated an
extraordinary and compelling reason for release). The
majority’s proposed alternative fails to take into
account the district court’s discretion under
§ 3582(c)(1)(A)(1) and does not provide proper redress
to defendants like Jarvis, whose other proffered
reasons for release were not extraordinary and
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compelling, in the district court’s view, to even reach
the § 3553(a) prong of the compassionate release test.

Ultimately, we are bound in the present case by
our previous holding in Owens that a district court can
consider a sentencing disparity created by a non-
retroactive sentencing amendment as an
extraordinary and compelling reason for release in
combination with other factors. The majority’s reliance
on dicta from Tomes is an impermissible attempt to
overrule Owens, which “remains controlling authority
unless an inconsistent decision of the United States
Supreme Court requires modification of the decision or
this Court sitting en banc overrules the prior decision.”
Salmi, 774 F.2d at 689. And the relevant dicta from
Tomes can only be read to indicate that a non-
retroactive First Step Act amendment creating a
sentencing disparity cannot alone serve as the basis
for an extraordinary and compelling reason for release.
Owens’ holding that a non-retroactive sentencing
amendment can be considered along with other
grounds for release is not only consistent with Tomes
but also comports with the goal of compassionate
release to allow sentence reductions for those
individual defendants presenting unique and
extraordinary circumstances.

For the foregoing reasons, I respectfully dissent
and would reverse the district court’s order denying
compassionate release and remand the case for further
proceedings.
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

UNITED STATES OF AMERICA,
Plaintiff,

V8.

JASON JARVIS,
Defendant.

CASE NO. 1:94CR68
JUDGE CHRISTOPHER A. BOYKO
OPINION AND ORDER
CHRISTOPHER A. BOYKO, J.:

Before the Court is Defendant Jason Jarvis’s
Motion for Compassionate Release. (Doc. 574). For the
following reasons, the Court DENIES Defendant’s
Motion.

I. BACKGROUND

On March 15, 1994, a Grand Jury indicted
Defendant with twelve counts stemming from multiple
bank robberies and firearm related offenses. A Jury
found Defendant guilty on ten of those counts and the
Court sentenced Defendant to over 96 years
imprisonment. Defendant’s sentence included 85
consecutive years for five separate convictions under
18 U.S.C. § 924(c). The Sixth Circuit affirmed
Defendant’s conviction and sentence on appeal and on
collateral attack.

In May of 2015, Defendant moved for post-
conviction relief under civil Rule 60(b) based on the
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Supreme Court’s decision in Rosemond v. United
States, 134 S.Ct. 1240 (2014). Because of Rosemond,
the parties proposed a Joint Resentencing Agreement,
which the Court accepted and adopted. Accordingly,
the Court reduced Defendant’s sentence to 40 years.
Defendant has served over 26 years and is currently
incarcerated at Elkton Federal Correctional
Institution.

On May 29, 2020, Defendant filed his Motion for
Compassionate Release. (Doc. 574). On June 29, 2020,
the Government filed its opposition. (Doc. 578).
Defendant filed a Reply on July 7, 2020. (Doc. 579).

II. LAW & ANALYSIS

Generally, a court “may not modify a term of
imprisonment once it has been imposed.” 18 U.S.C.
§ 3582(c). However, in certain circumstances, a
defendant may ask the court to modify a sentence,
otherwise known as “compassionate release.” Id. at
§ 3582(c)(1)(A). Before doing so however, a defendant
must exhaust his administrative remedies. Id.; United
States v. Alam, 960 F.3d 831, 835 (6th Cir. 2020). Both
parties agree that Defendant here has exhausted his
administrative remedies. (See Doc. 578, PagelD:
1550).

After a defendant has exhausted his
administrative remedies, he may ask the court for
compassionate release. After considering the § 3553(a)
factors, a district court may reduce a term of
imprisonment if the court finds “extraordinary and
compelling reasons warrant such a reduction” and
“such a reduction is consistent with applicable policy
statements issued by the United States Sentencing
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Commission.” § 3582(c)(1)(A)().1

That applicable policy statement is outlined in §
1B1.13 of the Sentencing Guidelines. There, the
Commission lists ‘extraordinary and compelling
reasons’ as: (A) Medical Condition of the Defendant;
(B) Age of the Defendant; (C) Family Circumstances;
and (D) Other Reasons, a ‘catch-all’ provision for
extraordinary reasons outside those listed. U.S.S.G.
§ 1B1.13, n. 1. Important here, as currently drafted,
the ‘Other Reasons’ must be “determined by the
Director of the Bureau of Prisons.” Id. at § 1B1.13, n.
1(D).

Ultimately, “[t]he defendant has the burden to
show he is entitled to a sentence reduction” under
§ 3582(c)(1)(A). United States v. Ebbers, 432 F. Supp.
3d 421, 426 (S.D.N.Y. 2020).

Here, Defendant has not demonstrated that
‘extraordinary and compelling reasons’ warrant a
sentence reduction. Defendant’s request for a
reduction 1s based on his health, the Bureau’s
mismanagement of the COVID-19 pandemic and
recent changes to sentencing policy. Even after
considering these in combination, the Court still
determines that a reduction is impermissible.

Defendant presented evidence that he suffers
from high blood pressure and that he has a history of
bronchitis. Neither condition is terminal. See U.S.S.G.
§ 1B1.13, n. 1(A)(1). The only other possibly applicable
policy statement requires Defendant to suffer “from a

1 There 1s a second scenario that entitles a defendant relief based
on his or her age, but that section is not applicable to Defendant.

See 18 U.S.C. § 3582(c)(1)(A)(@).
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serious  physical or medical condition...that
substantially diminishes [his] ability...to provide self-
care” at the correctional facility and from which he is
not expected to recover. Id. at § 1B1.13, n. 1(A)(11).2
Defendant does not claim that his high blood pressure
or history of bronchitis ‘substantially diminishes’ his
ability to care for himself at Elkton. In fact, Defendant
has had high blood pressure “for the past five years”
and has been able to care for himself throughout his
time in prison. (Doc. 574, PagelD: 1491). The same is
true for his ‘history’ of bronchitis—medical records
indicate that the condition was vresolved after
treatment in the facility. (Doc. 578, PagelD 1555).
Accordingly, Defendant’s medical conditions—Dby
themselves—are not extraordinary and compelling
reasons for compassionate release.

But what if you add the presence of a contagious
virus that is known to be fatal to certain individuals
with preexisting conditions? That presents more
consideration. Many district courts have determined
that, as written, Sentencing Guideline § 1B1.13
conflicts with the Congress’s mandate to “increase the
use...of compassionate release” as expressed in the
First Step Act. See United States v. Decator, --- F.
Supp.3d ----, 2020 WL 1676219, * 2 (D. Md. April 6,
2020) (collecting cases); FIRST STEP ACT OF 2018,
PL 115-391, Dec. 21, 2018, 132 Stat 5194, 5239
(hereafter “FIRST STEP ACT”), § 603(b). Accordingly,
these courts determine that they are not bound by the
Bureau in determining if “Other Reasons” exist for

2 The policy statement provides guidance for two other situations
under Medical Conditions that relate to functional or cognitive
impairment and deterioration due to the aging process. Neither
is applicable here.
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compassionate release. United States v. Thomas, 2020
WL 3895781, * 3 (W.D. Va. July 10, 2020) (collecting
cases). The courts then look at COVID-19 and
determine that this is precisely an “Other Reason” that
allows for compassionate release. United States v.
McClellan, 2020 WL 2933588, *2 (N.D. Ohio June 3,
2020) (collecting cases).

This is logical enough. And the Court agrees to an
extent with these courts—COVID-19 1is certainly
‘extraordinary’ in the normal sense of the world. But
the Court also believes, like other courts, that the mere
presence of COVID-19 at a facility does not—by
1tself— justify compassionate release. United States v.
Raia, 954 F.3d 594, 597 (3d Cir. 2020) (“the mere
existence of COVID-19 in  society...cannot
independently justify compassionate release”); see also
United States v. Brown, 2020 WL 3833284, *3 (D. Md.
July 8, 2020) (“The fact that COVID-19 is present in a
correctional facility is not alone sufficient to qualify an
inmate for compassionate release under the First Step
Act”). So, the Court must then determine if
Defendant’s claimed Medical Condition of high blood
pressure,® coupled with the presence of COVID-19 at
the facility, is enough to justify compassionate release
here.

The Court holds that the combination is not
enough. The Centers for Disease Control and
Prevention has provided guidance for people who are

3 Defendant abandons his reliance on his past bronchitis in his
Reply. Indeed, Defendant’s medical expert relies exclusively on
Defendant’s high blood pressure. (See Doc. 579-2, PagelD: 1604,
where Dr. Elie Saade offers his medical opinion “related to
[Defendant’s] high blood pressure”)
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at increased risk for severe illness due to COVID-19.4
That guidance provides information for two groups of
individuals—i1) older adults and 1i) people with
underlying medical conditions.? At 46, Defendant
would not be considered an “older adult,” although
risks do increase as the person ages. As for underlying
medical conditions, the CDC states that individuals
with high blood pressure “might be at an increased
risk” for severe illness from COVID-19.6 Defendant’s
expert agrees with this finding. (Doc. 579-2, PagelD:
1605, “[I]t is my opinion that [Defendant] might be at
high risk of needing a high level of care, getting serious
and debilitating complications, and dying should he
contract COVID-19”). Unfortunately for Defendant—
and our society at large—the CDC estimates that
“[n]early half of adults in the United States (108
million, or 45%) have hypertension...or are taking
medication for hypertension.”?

4 Centers for Disease Control and Prevention, “People Who Are at
Increased Risk for Severe Illness,” (updated June 25, 2020),
available at: https://www.cdc.gov/coronavirus/2019-ncov/need-
extra-precautions/people-at-increased-risk.html  (last visited
Aug. 7, 2020).

51d.

6 Centers for Disease Control and Prevention, “People with
Certain Medical Conditions,” (updated July 30, 2020), available
at: https://www.cdc.gov/coronavirus/2019-ncov/need-extra-
precautions/people-with-medical-
conditions.html?CDC_AA_refVal=https%3A%2F%2Fwww.cdc.go
v%2Fcoronavirus%2F2019-ncov%2Fneed-extra-
precautions%2Fgroups-at-higher-risk.html#serious-heart-
conditions (last visited Aug. 7, 2020).

7 Centers for Disease Control and Prevention, “Facts About
Hypertension,” (last reviewed Feb. 25, 2020),
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Moreover, “[t]here are differences...in severity and
type of Thypertension that affect a person’s
vulnerability to developing a serious illness from
COVID-19.” United States v. Avery, 2020 WL 4287593,
at *4 (S.D.W.V. July 23, 2020). For example, the CDC
identifies “pulmonary hypertension,” or high blood
pressure affecting the lungs, as a specific type of high
blood pressure that might increase a person’s risk of
severe illness if they contract COVID-19.8 Here, there
1s no indication that Defendant suffers from
pulmonary hypertension. Rather, Defendant’s blood
pressure fluctuates from Prehypertension to low Stage
1 Hypertension. He has not reached Stage 2
Hypertension, the more serious condition. Finally,
Defendant’s age mitigates against a finding of
extraordinary and compelling reasons. While
Defendant cites cases in this District that found
hypertension is enough, those cases also dealt with
older individuals. See McClellan, 2020 WL 2933588,
*1 (defendant is 58 years old); United States v.
Sparrow, 5:98CR126, * 5 (N.D. Ohio June 18, 2020)
(defendant is 78); United States v. Mines, 4:18CR552
(while not explicitly mentioned in the opinion,
defendant 1s 579). Moreover, other district courts have
found that hypertension and COVID-19 do not justify
compassionate release. Thomas, 2020 WL 3895781, *4;
Brown, 2020 WL 3833284, *4; United States v. Peaks,

https://www.cdc.gov/bloodpressure/facts.htm (last visited Aug. 7,
2020).

8 See supra note 6.

9 Bureau of Prisons, “Find an Inmate,”
https://www.bop.gov/mobile/find_inmate/byname.jsp#inmate_res
ults (then search ‘Armando Mines’).
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2020 WL 2214231, *2 (E.D. Mich. May 7, 2020). For
these reasons, the combination of Defendant’s
hypertension and COVID-19 are not enough to justify
compassionate release.

Finally, the Court holds that a disparity based on
a change 1in sentencing law cannot serve as
“extraordinary and compelling reasons” under
§ 3582(c)(1)(A). Defendant requests that the Court
consider the changes made by the First Step Act to
§ 924(c). Yet at the same time, Defendant
acknowledges that Congress has not made the
amendment retroactive. See FIRST STEP ACT,
§ 403(b) (applying the amendments to 18 U.S.C.
§ 924(c)(1)(C) to offenders who have yet to be
sentenced as of December 21, 2018).

Defendant grounds his request in the fact that the
applicable policy statement i1s outdated and that
Bureau policy statements have no bearing on the
Court. (Doc. 579, PagelD: 1598). While it is true that
§ 1B1.13 1is outdated, it still provides guidance.
Thomas, 2020 WL 3895781, *3. That guidance is silent
with respect to changes in sentencing since the
original sentence. United States v. Saldana, 807 Fed.
App’x 816, 820 (10th Cir. Mar. 26, 2020) (“neither the
§ 1B1.13 commentary nor BOP Program Statement
5050.50 identify post-sentencing developments in case
law as an ‘extraordinary and compelling reason’
warranting a sentence reduction”). In fact, in what
little guidance district courts do have, the Sixth
Circuit reminds us that compassionate release 1is
“available only to elderly prisoners and those with
‘extraordinary and compelling reasons’ for release.”
Alam, 960 F.3d at 835. And by amending the
compassionate release statute in the First Step Act,
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“Congress gave inmates an option to seek early release
on health grounds.” Id. (emphasis added).

Thus, inquiry under the compassionate release
statute must be highly individualized, and not based
on facts or changes in the law that affect hundreds—if
not thousands—of prisoners. See United States v.
Smith, 2020 WL 4273816, *2 (N.D. Ohio July 24, 2020)
(“The compassionate release analysis is a highly
individualized inquiry that takes into account a
variety of relevant facts”). Facts like the First Step
amendments (which impacts hundreds of prisoners)
and COVID-19 (which impacts all prisoners) are too
general to satisfy this individualized analysis. And if
Congress wanted the changes to § 924(c) to apply
retroactively, it could have done just that. But
Congress did not, despite making other laws
retroactive in the same bill. See FIRST STEP ACT,
§ 404(b).

Defendant’s citation to supportive caselaw does
not change this Court’s opinion. The Court has
thoroughly researched and analyzed this issue and
agrees with other district courts that have determined
that changes in sentencing policy do not warrant
extraordinary and  compelling reasons  for
compassionate release. See, e.g., United States v.
Rucker, 2020 WL 4365544, *4 (D. Kan. July 30, 2020)
(“the Court concludes that it may not grant defendant
relief under Section 3582(c)(1)(A) based on the
disparity between his sentence and the sentence he
would have received if given the benefit of a
subsequent amendment of sentencing law”).

Thus, because Defendant has not demonstrated
any ‘extraordinary and compelling reason’ to justify
compassionate release, his Motion is without merit.
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ITII. CONCLUSION

Because Defendant cannot demonstrate any
unique and individualized ‘extraordinary and
compelling reason’ for release, the Court DENIES
Defendant’s Request for Compassionate Release. (Doc.
574).

IT IS SO ORDERED.

s/ Christopher A. Boyko
CHRISTOPHER A. BOYKO
Senior United States District Judge

Dated: August 14, 2020
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Appendix C
No. 20-3912

UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

UNITED STATES OF AMERICA,
Plaintiff-Appellee,

V.

JASON J. JARVIS,
Defendant-Appellant.

ORDER

BEFORE: SUTTON, Chief Judge; CLAY and
McKEAGUE, Circuit Judges.

The court received a petition for rehearing en

banc. The original panel has reviewed the petition for
rehearing and concludes that the issues raised in the
petition were fully considered upon the original
submission and decision. The petition then was
circulated to the full court. Less than a majority of the

judges voted in favor of rehearing en banc.

Therefore, the petition is denied. Judge Clay

would grant rehearing for the reasons stated in his

dissent.
ENTERED BY ORDER OF THE COURT

/s/

Deborah S. Hunt, Clerk
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Section 3582 of Title 18 of the U.S. Code provides, in
relevant part:

(a) FACTORS TO BE CONSIDERED IN IMPOSING
A TERM OF IMPRISONMENT.—

The court, in determining whether to impose a
term of imprisonment, and, if a term of imprisonment
1s to be imposed, in determining the length of the term,
shall consider the factors set forth in section 3553(a) to
the extent that they are applicable, recognizing that
Imprisonment 1s not an appropriate means of
promoting  correction and rehabilitation. In
determining whether to make a recommendation
concerning the type of prison facility appropriate for
the defendant, the court shall consider any pertinent
policy statements 1issued by the Sentencing
Commission pursuant to 28 U.S.C. 994(a)(2).

(b) EFFECT OF FINALITY OF JUDGMENT.—
Notwithstanding the fact that a sentence to imprisonment
can subsequently be—

(1) modified pursuant to the provisions of subsection (c);

(2) corrected pursuant to the provisions of rule 35 of the
Federal Rules of Criminal Procedure and section 3742;
or

(3) appealed and modified, if outside the guideline range,
pursuant to the provisions of section 3742;

a judgment of conviction that includes such a sentence
constitutes a final judgment for all other purposes.
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(c) MODIFICATION OF AN IMPOSED TERM OF
IMPRISONMENT.—The court may not modify a term of
1Imprisonment once it has been imposed except that—

(1) in any case—

(A) the court, upon motion of the Director of the
Bureau of Prisons, or upon motion of the defendant
after the defendant has fully exhausted all
administrative rights to appeal a failure of the
Bureau of Prisons to bring a motion on the
defendant’s behalf or the lapse of 30 days from the
receipt of such a request by the warden of the
defendant’s facility, whichever is earlier, may reduce
the term of imprisonment (and may impose a term
of probation or supervised release with or without
conditions that does not exceed the unserved portion
of the original term of imprisonment), after
considering the factors set forth in section 3553(a) to
the extent that they are applicable, if it finds that—

(i) extraordinary and compelling reasons
warrant such a reduction; or

(ii) the defendant is at least 70 years of age, has
served at least 30 years in prison, pursuant to a
sentence imposed under section 3559(c), for the
offense or offenses for which the defendant is
currently imprisoned, and a determination has
been made by the Director of the Bureau of
Prisons that the defendant is not a danger to the
safety of any other person or the community, as
provided under section 3142(g);

and that such a reduction is consistent with
applicable policy statements issued by the
Sentencing Commission; and
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(B) the court may modify an imposed term of
imprisonment to the extent otherwise expressly
permitted by statute or by Rule 35 of the Federal
Rules of Criminal Procedure; and

(2) in the case of a defendant who has been sentenced to
a term of imprisonment based on a sentencing range
that has subsequently been lowered by the Sentencing
Commission pursuant to 28 U.S.C. 994(o), upon motion
of the defendant or the Director of the Bureau of Prisons,
or on its own motion, the court may reduce the term of
imprisonment, after considering the factors set forth in
section 3553(a) to the extent that they are applicable, if
such a reduction is consistent with applicable policy
statements issued by the Sentencing Commission.

Section 924(c)(1) of Title 18 of the U.S. Code
provides:

(A) Except to the extent that a greater minimum sentence
1s otherwise provided by this subsection or by any other
provision of law, any person who, during and in relation to
any crime of violence or drug trafficking crime (including a
crime of violence or drug trafficking crime that provides for
an enhanced punishment if committed by the use of a
deadly or dangerous weapon or device) for which the person
may be prosecuted in a court of the United States, uses or
carries a firearm, or who, in furtherance of any such crime,
possesses a firearm, shall, in addition to the punishment
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provided for such crime of violence or drug trafficking
crime—

(i) be sentenced to a term of imprisonment of not less
than 5 years;

(ii) if the firearm is brandished, be sentenced to a term
of imprisonment of not less than 7 years; and

(iii) if the firearm is discharged, be sentenced to a term
of imprisonment of not less than 10 years.

(B) If the firearm possessed by a person convicted of a
violation of this subsection—

(i) is a short-barreled rifle, short-barreled shotgun, or
semiautomatic assault weapon, the person shall be
sentenced to a term of imprisonment of not less than 10
years; or

(ii) 1s a machinegun or a destructive device, or is
equipped with a firearm silencer or firearm muffler, the
person shall be sentenced to a term of imprisonment of
not less than 30 years.

(C) In the case of a violation of this subsection that
occurs after a prior conviction under this subsection
has become final, the person shall—

(i) be sentenced to a term of imprisonment of not less
than 25 years; and

(ii) if the firearm involved i1s a machine gun or a
destructive device, or is equipped with a firearm silencer
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or firearm muffler, be sentenced to imprisonment for
life.

(D) Notwithstanding any other provision of law—

(i) a court shall not place on probation any person
convicted of a violation of this subsection; and

(ii) no term of imprisonment imposed on a person under
this subsection shall run concurrently with any other
term of imprisonment imposed on the person, including
any term of imprisonment imposed for the crime of
violence or drug trafficking crime during which the
firearm was used, carried, or possessed.



