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Joliet IL 60434-0112 . .
March 24, 2021

inre: People State of inois? respondent, v. Carnell Fitzpatrick,
petitioner. Leave to appeal, Appellate Court, First District.
126810 ‘

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 04/28/2021.

4 Very truly yours,

Cm%’ﬁéf Gosboer

Clerk of thé Supreme Court
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~ No. 1-19-0009 A I

Order filed November 24, 2020 ’ e -

~Second Division

~ INTHE .
APPELLATE COURT OF ILLINOIS -
~ FIRSTDISTRICT

~Appeal ﬁqin the, |
Circuit Court of .-
Cook County:. -

THE PEdPLE OF THE S’I.‘A'I“VEOF' Eiﬁ{OIS; =
Plain{iffprﬁeilee,
v - ' No.99 CR 12150
Hondrable' i

. Carol M. Howard,
Judge, presiding.

. CARNELL FITZPATRICK,

Defendant-Appellant.
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JUSTICE PUCINSKI delivered the judgment of the court.
Presiding Justice Fitzgerald Smith and Justice Cobbs concurred in the judgment.

SUMMARY ORDER
' 11 1. Defeﬂdajnt C‘a,’t.nell' Fitzpa&iék appeéﬁs from the disnﬁssal of his pro.Se “Aménded. Peti’giﬁm '
for Relief from Jﬁdgmeﬁt,” which hé filed pﬁrsuént'to section 2-14'0A1(t) of the Code' of Civil
Procedire. 735 ILCS 5/2-1401(f) (West 2018).
12 . Fo’llowi;ig‘a 2001 jury trial, at which the State presented evicAic'nce‘that defendant fatally |
struck a- Bicyclist with his v’ehicle in .1999,: defendant was convicted of first degree murder and
sentenced to 45 years in prison. We gfﬁrmed defendant’s conviction and sentence on dir;act appeal.

People v. Fitzpatrick, No. 1-02-0977 (2004) (unpublished order under Supreme Court Rule 23).

/
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3. In 20054‘ defendant filedapro ae postconviction petition under the Post-Conviction Ideai-ixig _
Act (Act) (725 ILCS 5/ 122-1 et seq (West 2004)). In the petmon defendant alleged, inter alia,
- that he was denied a fau' mal and meamngful appellate review because the tr1al Judge and appellate '
. court were biased and partial. The trial judge recused himself and the case waa transferred to

‘ another circuit court j'udge. On July 1, 2005, the circuit court summarily dismissed the petition as -

frivolous and patently without merit. On August 11,2005, defendant filed apro se notice of app.ea_l.

. OniAugust 19, 2005, the late notice of appeal was dénied..

| :
: Y4 . On Apnl 21, 2006 defendant filed a pro se section 2-1401 petltlon In the petmon .
defendant contended. that the July 1, 2005, summary dlsrmssal of his 1mt1al pro se postconwctton .
petmon was v01d because his claim of judicial bias had merlt where the trial ]udge recused lnmself )
‘Defendant also contended that the demal of his notxce of appeal from the summary dlsmlssal wasi
void. He: argued that the notice was tlmely filed and shou]d not have been treated as a late notice .
of appeal; and that the notice had not been transmitted to thie appellate court clerk w1th1n five days
of its recelpt In support of his c]a1ms, defendant attached an afﬁdav:t executed by his mother )
wherein'she averred that defendant was never notified that his notice of appeal had been demed

that she inquired about the status of the notice at the “Clerk’s office” in December 2005, and that

no one there could provide her with an explanation for the denial.

15 - On December 13,2011, defendaat filed a pro se “Motion to Put 2-1401 Petition Back o[n]

Call,” asserting that there had not yet been a rulmg on the petltlon

96 In 2014 defendant ﬁled a metion for leave to ﬁle a successive postconviction petition

under the Act and an accompanymg petition. The circuit court denied leave to file, ﬁndmg

/

defendant had failed to raise a chlorable clalm of actual innocence or. satlsfy the cause and
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prejudice test. On appeal, we granted counsel’s motion to withdraw and affirmed. People v. .

Fitzpatrick, No 1- 16 2326 (2018) (unpublished summary order under Supreme Court Rule 23(0))

97 On June 10, 2016 the State brought the section 2-1401 petmon to the ctrcuxt court’

attentron and the attorney defendant had retained to represent hrm n the postconthton

proceedmgs agreed to represent him on the sectlon 2-1401 petition as well. Aﬁer a series of

.contmuances, defendant’s attorney w1thdrew from the case on March 22,2017.

-9 8 On March 28, 2018 defendant filed the pro se pleadmg at issue here titled “Amended |

Petition for Rehef from Judgment ” fncorporatmg and adopnng the clarms raised'in his mmalr

sectxon 2-1401 petltlon The State filed a motion to dismiss, and defendant filed a pro se reply. -

19 Followmg a hearing, at whrch defendant appeared pro se, the circuit court granted the -

State’s motion to dlsrmss In a written order dated November 5, 2018 the crrcult court explained -
that defendant s vordness claims were not cogmzable under section 2 1401 because he had not
argued that the Judgment agamst h1m was obtamed wrthout personal or subj ect matter ]unsdlctlon
or that his.conviction for first degree murder restedona faclally unconstitutional statute. Defendant :

filed a timely notice of appeal on December 4, 2018. |
910 The Office of the State Appellate Defender, which was appointed to represent defendant
on appeal, has filed d motion in this court requesting leave to withdraw based on the conclusion |

that an appeal in this cause would be frivolous. The motion was made pursuant to Pennsy{uania v,

Finley, 481 U.S. 551 (1987), and is supnorted by a memorandum. Copies of the motioh and

memorandum were sent to defendant and he was advised that he might submit any points in support

of his appeal.
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11 - Defendant has filed a response', stating that due to a COVID-19 "‘quarantine/lockdown‘,,” he

has been unable to access the prison law library and therefore has been irnpaired in his ability to

answer counsel’s leey motion. Nevertheless, he argues that counsel’s motion does ‘not’

' adequately present the claims he raised in his section 2-1401 petmon, which he maintains have

merit. He asserts that counsel, rather than present hrs claims, “ag chosen to circumnavigate most

“orall of [h1s] issues by offenng arguments in favor.of the State” and “erroneously posrts that. [hrs] .

cla1ms farl Defendant requests that this court deny the leey motlon and appomt an attorney

.other than the 0fﬁce of the State Appellate Defénder to prepare h1s appeal He further asks that

in light of COVID 19 any ﬁlmg deadhnes apphcable to him be extended by at least six months

112 We have carefully exammed the record in this case, counsel’s memorandum and

~defendant’s response, and have found no issue of arguable merit to be rarsed in an’ appeal We

therefore grant the motlon of the Office of the State Appellate Defender for leave to wrthdraw as- -

counsel and affirm the Judgment of the circuit court.

1 13 This order is entered in accordance w1th Supreme Court Rule 23(c)(2), (4) (eff. Apr. 1,

4 2018)

(14  Affirmed.



