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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-11004-BB

UNTIED STATES OF AMERICA,

Plaintiff - Appellee,

versus

FELIX ANTEQUERA RIVERA, JR.,

Defendant - Appellant.

Appeal from the United. States District Court 
for the Middle District of Florida

ON PETITION/St FOR REHEARING AND PETTTIONfSJ FOR REHEARING EN BANC

BEFORE: WILSON, JILL PRYOR and LUCK, Circuit Judges.
PER CURIAM:

The Petition for Rehearing En Banc is DENIED, no judge in regular active service on the Court 
having requested that the Court be polled on rehearing en banc. (FRAP 35) The Petition for 
Rehearing En Banc is also treated as a Petition for Rehearing before the panel and is DENIED.
(FRAP 35, IOP2)
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UNITED STATES COURT OF APPEALS 
FOR THE ELEVENTH CIRCUIT

ELBERT PARR TUTTLE COURT OF APPEALS BUILDING 
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

For rules and forms visit 
www-cal 1 .uscourts-govDavid J. Smith 

Clerk of Court

May 11, 2021

Clerk - Middle District of Florida 
U.S. District Court 
80 IN FLORIDA AVE 
TAMPA, FL 33602-3849

Appeal Number: 20-11004-BB 
Case Style: USA v. Felix Rivera, Jr.
District Court Docket No: 8:18-cr-00323-SCB-AAS-l

A copy of this letter, and the judgment form if noted above, but not a copy of the court s 
decision, is also being forwarded to counsel and pro se parties. A copy of the court's decision 
was previously forwarded to counsel and pro se parties on the date it was issued.

The enclosed copy of the judgment is hereby issued as mandate of the court. The court's opinion 
was previously provided on the date of issuance.

Sincerely,

DAVID J. SMITH, Clerk of Court

• Reply to: Lois Tunstall 
Phone#: (404) 335-6191

Enclosure(s)
MDT-1 Letter Issuing Mandate
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UNITED STATES COURT OF APPEALS 
For the Eleventh Circuit

No. 20-11004

District Court Docket No. 
8:18-cr-00323-SCB-AAS-l

UNITED STATES OF AMERICA,

Plaintiff - Appellee,

versus

FELIX ANTEQUERA RIVERA, JR.,

Defendant - Appellant.

Appeal from the United States District Court for the 
Middle District of Florida

JUDGMENT

It is hereby ordered, adjudged, and decreed that the opinion issued on this date in this appeal is 
entered as the judgment of this Court.

Entered: March 03, 2021 
For the Court: DAVID J. SMITH, Clerk of Court 

By: Jeff R. Patch

ISSUED AS MANDATE 05/11/2021
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FORM W013A - Revised 05/27/10DepartmentPolice, AFFIDAVIT
ii

INCIDENT NUMBERAftncf OR] Number

FL0531200 Lakeland, FLCity of Lakeland 180012101

JUVENILE X ADULT OBITS#BOOKING#

IN CIRCUIT/COUNTY COURT IN THE TENTH JUDICIAL CIRCUIT IN AND FOR POLK
COUNTY, FL

1826035

SUBMITTING MEMBER REXJI1CBOLAS 
DATE /TIME OF ARREST/INCIDENT

MEMBER# 22051

6/15/2018 23:20:00

LOCATION OF INCIDENT 1315 14TH ST W LAKELAND

____ NOTICE TO APPEAR

CITY OF City Limits Lakeland

COMPLAINT AFFIDAVIT ARREST REPORTX

, COUNTY OF POLK, STATE OF FLORIDA RIGHT THUMB PRINT

THE UNDERSIGNED AFFIANT SWEARS SHE/HE HAS JUST AND REASONABLE GROUNDS TO BELIEVE THAT ON 06/15/18 AT '

APPROXIMATELY 23:29:00 IN THE VICINITY OF LAKELAND POLK COUNTY, FLORIDA

RIVERAJELIX ANTEQUERA JR ALIAS
LAST FIRST
ADDRESS 719 9TB ST W LAKELAND, FL 33805

MIDDLE
PHONE

RACE/SEX B/M DOB 8/4/1586 HT 509 WT 190 EYE BRO HAIR BLK COMP BUILD Mtueular

SPEECH NOR SCARS POB UNKNOWN, US MARITAL STATUS I
DL# El 60241862840 ST FL SS# OCCUPATION NONE

EMPLOYER/SCHOOL UNEMPLOYED PHONE :
JUV-PARENTS PHONE n/a

NOTICE TO APPEAR/OF APPOINTMENT
I AGREE TO APPEAR IN COURT/JAC AT _______________________________________ , FLORIDA ON
__________________________________________ __________ ________________ AM/PM TO ANSWER THE CHARGE(S) IN THIS COMPLAINT OR
TO PAY THE PRESCRIBED FINE FOR THIS OFFENSE. I UNDERSTAND THAT A WILFUL FAILURE TO APPEAR WILL RESULT IN A WARRANT 
FOR MY ARREST AND MAY BE A NEW OFFENSE (DO NOT BE LATE).

20 AT

Defendant/Violators Signature Parent/Guardian Signature Date

COMMITTED THE OFFENSE(S) OF:

Agg Battery od Law Enforcement Officer FSS/FAC/CO 784.07{2)(D). Counts: 1 
790111(2) Counts: 1

LEVEL/DEGREE FI

Carry Concealed Weapon/Firearm FSS/FAC/CO LEVEL/DEGREE F3 '

Resist Officer w/o VioL FSS/FAC/CO 843.02 Counts: 1 LEVEL/DBGREE Ml

Battery on Law Enforcement Officer FSS/FAC/CO 784.07{2KB). Counts: 1 
79CJ3(1)(A)_ Corrals: 1

LEVEL/DEGREE F3

Poss of Firearm Convicted Felon LEVEL/DEGREE F2FSS/FAC/CO

Resist Officer with Violence FSS/FAC/CO 843.01. Counts: 1 LEVEL/DEGREE F3

CF18-005652

[LED POLK COUNTY CLERK OF COURTS 06/18/2018 11:53 AM



Police
City of Lakeland

AFFIDAVIT FORM WOIJA-Rerisrf 0507/10Beparfcment
Lakeland, FL

Agency OJU Number

FLO531200
INCIDENT NUMBER

180012101

JUVENILE X ADULT BOOKING#

IN CmCUIT/COUNTY COURT IN THE TENTH JUDICIAL CIRCUIT EM AND FOR POLK
COUNTY, FL

1826035 OBITS#
<

SUBMITTING MEMBER REX^NICHOLAS 
DATE /TIME OF ARREST/INCIDENT

MEMBER # 22051
i

6/15/2018 23:29:00

LOCATION OF INCIDENT 131514TH ST W LAKELAND

NOTICE TO APPEAR
CITY OF City Limits Lakeland

COMPLAINT AFFIDAVIT X____ ARREST REPORT
, COUNTY OF POLK, STATE OF FLORIDA

RIGHT THUMB PRINT

THE UNDERSIGNED AFFIANT SWEARS SHE/HE HAS JUST AND REASONABLE GROUNDS TO BELIEVE THAT ON

IN THE VICINTY OF LAKELAND

06/15/18 AT
APPROXIMATELY 23:29:00 POLK COUNTY, FLORIDA
RIVERA .FELDC ANTEQUERA JR ALIAS
LAST FIRST
ADDRESS 719 9TB ST W LAKELAND, FL 33805 
RACE/SEX B/M DOB 8/4/1986 HT 509 WT

MIDDLE
PHONE

190 EYE BRO HAIR BLK COMP BUILD Mnscnlar
SPEECH NOR SCARS POB UNKNOWN, US MARITAL STATUS
DL# R160240862840 ST FL
EMPLOYER/SCHOOL UNEMPLOYED 
JUV-PARENTS

SS# OCCUPATION NONE 
PHONE

PHONE n/i

NOTICE TO APPEAR/OF APPOINTMENT
I AGREE TO APPEAR IN COURT/JAC AT __________________________________ _ FLORIDA ON20 AT

Defmdant/VInlators Signature Pnroit/GiianBaii Signature Date

COMMITTED THE OFFENSE(S) OFr

Viol of Probation/Community Control-Adult FSS/FAC/CO 948.06 LEVEL/DEGREE M2

I

J
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Polk County Sheriff's Office 

Booking Sheet
Booking# 1826035 Arrest Information Jail ID# P00054230
Name. RIVERA,FELIX ANTEQUERA JR Race/Sex B/M

LAKELAND

Location SJ MED NEG8
Address 719 9THSTW 
DOB

FL 33805
8/4/1986 Age 31 

Weight 190

Phone Type
Eyes

Marital

Height 509 
POB City UNKNOWN State US 
Employer UNEMPLOYED 
Next of Kin

Hair BLK BRO
Citizenship USA 
Occupation NONE 
NoK Phone

S

NoK
Relation

Address 
Atty Name Atty Phone Religion None

AKA's/Scars/MarksTattoos
Alias Name Alias DOB
RIVERA,FELIX •

RIVERA,FELIX ANTEQUERA 

JUNIOR

RIVERA JR,FELIX ANTEQUERA

B/M 8/4/1986

B/M 8/4/1986

B/M 8/4/1986

B/M 8/4/1986

Scars/Marks/Tattoos

SC L ARM SCARS LUA SCAR
SC R ARM SCARS SCAR ON R WRIST
TAT L ARM TATTOO 3 GRENADES ON R WRIST
TAT R ARM TATTOO CITY MOON MAN WOMAN W/ NO FACE ST SIGNS BUILDINGS
TAT CHEST TATTOO FLAMES 1986

Classification
Date of Arrest 6/15/2018 Location SJ MED DOC Code 00

NEG8
Arrest Agency LKPD Lakeland Police Department Arrest Officer 22051 REX,NICHOLAS 
Arrest Location 1315 14TH ST W 
Release Date

Custody Type NRSK

Vehicle towed

Ris Time 0000 Reason NONE Officer :

Property

Prop Number Y236723 Prop Location BOOKING Total Items 6 Type P

6/16/2018 5:35:50 PM Page 1 of 3

ILED POLK COUNTY CLERK OF COURTS 06/18/2018 11:53 AM
j



Polk County Sheriff's Office 

Booking Sheet
Date Released OfficerDate Received 6/16/2018 Officer 22051

Hazards
Code

MX Maximum custody due to charges

remarks

Agg Battery on Law Enforcement Officer

Date

6/16/2018

Holds
Hold Type Dispo of Hold DateHold For

:
i

>

Page 2 of 36/16/2018 5:35:50 PM

LED POLK COUNTY CLERK OF COURTS 06/18/2018 11:53 AM



Polk County Sheriff's Office 

Booking Sheet

Charge Information
Chg#

Level/Deg F2 Court Case# 
Bond

1 Charge 790.23(1 )(A). POSS OF FIREARM CONVICTED 
Report No 180012101 
Disposition

OBTS

Arrest Date 6/15/2018 .
N Bond Amount 0.00 Dispo Date

Chg# 2 Charge 
. . Levei/Deg F3 Court Case#

790.01(2) CARRY CONCEALED WEAPON/FIREARM OBTS 
Report No 180012101 
Disposition

Arrest Date 6/15/2018 
Dispo DateBond N Bond Amount 0.00

Chg# 3 Charge 784.07(2)(B). BATTERY ON LEO
Level/Deg F3 Court Case#

Bond

OBTS
ArrestDate 6/15/2018 
Dispo Date

Report No 180012101 
DispositionN Bond Amount 0.00

Chg#
Level/Deg F3 Court Case# 
Bond

4 Charge 843.01. RESIST OFFICER W VIOLENCE
Report No 180012101 
Disposition

OBTS
ArrestDate 6/15/2018 
Dispo DateN Bond Amount 0.00

Chg# 5 Charge 
Level/Deg M1 Court Case#

843.02 ROWOV OBTS

Arrest Date 6/15/2018 
Dispo Date

Report No 180012101 
DispositionBond N Bond Amount 0.00

Chg#

Level/Deg F3 Court Case# 
Bond

6 Charge 948.06 VOP FELONY BATTERY 
Report No 
Disposition

OBTS

ArrestDate 6/15/2018

N Bond Amount 0.00 Dispo Date
. Chg# 7 Charge 

Level/Deg F1 Court Case#

N Bond Amount 0.00

784.07(2)(D). AGG BATTERY ON LEO

Report No 180012101 
Disposition

OBTS
Arrest Date 6/15/2018 
Dispo DateBond

i

i6/16/2018 5:35:50 PM Page 3 of 3
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-11004 
Non-Argument Calendar

D.C. Docket No. 8:18-cr-00323-SCB-AAS-l

UNITED STATES OF AMERICA,

Plaintiff-Appellee,

versus

FELIX ANTEQUERA RIVERA, JR.,

Defendant-Appellant.

Appeal from the United States District Court 
for the Middle District of Florida

(March 3, 2021)

Before WILSON, JILL PRYOR and LUCK, Circuit Judges.

PER CURIAM:
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Felix Ri vera, Jr., appeals his conviction and sentence for one count of being

a felon-in-possession of a firearm. On the night in question, two police officers

were patrolling an apartment complex where they saw Rivera, a convicted felon

out on probation, from their patrol vehicle. The officers, familiar with Rivera, 

noticed a bulge in the front of his sweatpants that they believed was a gun. One of

the officers exited the vehicle intending to stop Rivera for, among other reasons,

having a gun when he was not allowed to. Rivera, accompanied by his then- 

pregnant girlfriend who had invited him to her apartment, walked off and tried to 

enter her apartment. The officer told Rivera to stop as he reached the apartment 

door. When Rivera did not stop, the officer grabbed Rivera and a struggle ensued,

which involved Rivera getting ahold of the officer’s taser. After the struggle, 

Rivera was arrested for violating probation and resisting arrest. A search incident

to arrest turned up a firearm.

Before trial, Rivera sought to suppress all physical evidence and any

statements related to his arrest as products of an illegal search and seizure. The

district court denied the motion to suppress because the officers’ testimony at the

evidentiary hearing established that they had reasonable and articulable suspicion

of criminal activity.

Also pretrial, the government sought two rulings. Relevant here, it

requested that the district court rule on the admissibility of certain evidence it

2



USCA11 Case: 20-11004 Date Filed: 03/03/2021 Page: 3 of 15

wanted to introduce at trial under Federal Rule of Evidence 404(b). Specifically, it

sought permission to use Rivera’s prior 2011 convictions for armed robbery with a

firearm and being a felon in possession of a gun and ammunition. The court

allowed the government to introduce evidence of Rivera’s prior felon-in­

possession convictions with a limiting instruction that it could only consider the

evidence to determine if Rivera had the intent to commit the present offense or

whether it was a mistake or accident. The court also allowed the government to

use that evidence to impeach Rivera’s credibility when he testified that he did not

possess the gun and it was planted.

The jury convicted Rivera. Thereafter, a presentence investigation report

(PSI) was prepared by a probation officer. Relevant to the present appeal, the

report applied the six-level official-victim enhancement undei^U.S.S.G.

§ 3A1.2(c)(l) for assaulting a government officer in a way that created a

substantial risk of serious bodily injury. Rivera objected to the official-victim

enhancement, which the court overruled.

On appeal, Rivera asserts five challenges to the district court proceedings:

(1) the district court erred in denying his motion to suppress because police

violated his Fourth Amendment rights; (2) the district court abused its discretion

by admitting evidence of his prior convictions under Federal Rule of

Evidence 404(b) in the government’s case in chief and for impeachment while

3
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Rivera testified; (3) the jury’s verdict was not supported by sufficient evidence;

. (4) the district court erred at his sentencing by applying the official-victim

enhancement; and (5) police used excessive force in his arrest, a claim he raises for

the first time on appeal. We will address each contention in turn.

I.

District court rulings on suppression motions present a mixed question of

fact and law, and, thus, we review any factual findings by the district court for

clear error and the application of law to those facts de novo. United States v.

Bervaldi, 226 F.3d 1256, 1262 (11th Cir. 2000). “[A] 11 facts are construed in the

light most favorable to the prevailing party below.” Id. On review, “we review the

entire record, including trial testimony.” United States v. Newsome, 475 F.3d

1221, 1224 (11th Cir. 2007) (per curiam). “The individual challenging the search

bears the burdens of proof and persuasion.” Id. “Under the clearly erroneous

standard, we must affirm the district court unless review of the entire record leaves

us with the definite and firm conviction that a mistake has been committed.”

United States v. McPhee, 336 F.3d 1269, 1275 (11th Cir. 2003) (internal quotation

marks omitted). “[W]e allot substantial deference to the factfinder ... in reaching

credibility determinations with respect to witness testimony.” Id.

The Fourth Amendment protects the “right of the people to be secure in their

persons, houses, papers, and effects, against unreasonable searches and seizures.”

4
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U.S. Const, amend. IV. Pursuant to Terry v. Ohio, 392 U.S. 1, 30 (1968), “police

can stop and briefly detain a person for investigative purposes if the officer has a

reasonable suspicion supported by articulable facts that criminal activity ‘may be

afoot,’ even if the officer lacks probable cause.” United States v. SokoloM>, 490

U.S. 1, 7 (1989). This requires, though, “something more than an inchoate and

unparticularized suspicion or hunch.” Id. (internal quotation marks omitted). Yet,

the threshold is less than a preponderance of the evidence or even probable cause,

which the Supreme Court has defmed as “a fair probability that contraband or

evidence of a crime will be found.” Id. In reviewing the validity of a stop, the

totality of the circumstances must be considered. See id. at 8.

“[T]he presence of a visible, suspicious bulge on an individual may give rise

to reasonable suspicion, particularly when the individual is present in a high-crime

area.” United States v. Jordan, 635 F.3d 1181, 1187 (11th Cir. 2011) (internal

quotation marks omitted).

While reasonable suspicion is all that is necessary for a valid seizure under

Terry, should the stop turn into an arrest, probable cause is required. See United

States v. Acosta, 363 F.3d 1141,1145-46 (11th Cir. 2004). “Probable cause to

arrest exists when law enforcement officials have facts and circumstances within

their knowledge sufficient to warrant a reasonable belief that the suspect had

committed or was committing a crime.” United States v. Floyd, 281 F.3d 1346,

5
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1348 (11th Cir. 2002) (per curiam). Probable cause depends “on the assessment of

probabilities in particular factual contexts” and the totality of the circumstances,

but all definitions of probable cause are based in “a reasonable ground for belief of

guilt.. . [that is].particularized with respect to the person to be searched or

seized.” See Maryland v. Pringle, 540 U.S. 366, 370-71 (2003). “To determine

whether an officer had probable cause to arrest an individual, [courts] examine the

events leading up to the arrest, and then decide whether these historical facts,

viewed from the standpoint of an objectively reasonable police officer, amount to

probable cause.” Id. at 371 (internal quotation marks omitted).

“[Although a warrant presumptively is required for a felony arrest in a

suspect’s home, the Fourth Amendment permits warrantless arrests in public places 

where an officer has probable cause to believe that a felony has occurred.” United

States v. Goddard, 312 F.3d 1360, 1362 (11th Cir. 2002). “Since the custodial

arrest of a suspect based on probable cause is a reasonable intrusion under the

Fourth Amendment, a search incident to the arrest requires no additional

justification.” Id. at 1364. “[A] search incident to arrest may only include the

arrestee’s person and the area within his immediate control.” Arizona v. Gant, 556

U.S. 332, 339 (2009) (internal quotation marks omitted).

In Payton v. New York, the Supreme Court held that police were prohibited

“from making a warrantless and nonconsensual entry into a suspect’s home in

6
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order to make a routine felony arrest.” 445 U.S. 573, 576 (1980). “[A]n overnight

guest in a home may claim the protection of the Fourth Amendment, but one who

is merely present with the consent of the householder may not.” Minnesota v.

Carter, 525 U.S. 83, 90 (1998).

Here, the officer had reasonable suspicion to stop Rivera based on the bulge

he and his partner observed, which was consistent with a firearm, and their

knowledge that Rivera was a convicted felon prohibited from possessing such.

Once the officer attempted a Terry-stop, and a struggle ensued, officers had

probable cause to arrest Rivera and Rivera’s search was justified under the search-

incident-to-arrest doctrine. Additionally, we note that while Rivera had permission

to be at his girlfriend’s apartment and thus makes arguments about the officer

crossing the threshold, even assuming the officer did so, Rivera was apparently

merely invited to the apartment, which does not allow him to claim Fourth

Amendment protection. See id. Accordingly, we affirm the district court in this

respect.

n.
We review a district court’s rulings on admission of evidence under an

abuse-of-discretion standard. United States v. Jimenez, 224 F.3d 1243, 1249 (11th

Cir. 2000). Erroneous evidentiary rulings will be reversed only when the error was

not harmless, but errors are harmless unless there is a reasonable likelihood that it

7
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affected a defendant’s substantial rights. United States v. Hands, 184 F.3d 1322,

1329 (11th Cir. 1999).

“Rule 404(b) prohibits [admitting] evidence of another crime, wrong, or act

to prove a person’s character in order to show action in conformity therewith.”

United States v. Sanders, 668 F.3d 1298, 1314 (11th Cir. 2012) (per curiam). Such

evidence is admissible, though, for other purposes including to prove absence of

mistake or accident. Id. For Rule 404(b) evidence to be admissible, (1) it must be

relevant to an issue other than a defendant’s character; (2) there must be sufficient

proof of the prior act to allow a jury to determine that the defendant committed the

prior act, and (3) the evidence’s probative value cannot be substantially

outweighed by undue prejudice and must otherwise meet the requirements of

Federal Rule of Evidence 403. See id. A determination on the third prong, “lies

within the sound discretion of the district judge and calls for a common sense

assessment of all the circumstances surrounding the extrinsic offense, including

prosecutorial need, overall similarity between the extrinsic act and the charged

offense, as well as temporal remoteness.” United States v. Calderon, 127 F.3d

1314, 1332 (11th Cir. 1997) (internal quotation marks omitted).

Under Rule 403, “district court[s] [may] exclude otherwise relevant

evidence if its probative value is substantially outweighed by the danger of unfair

prejudice.” United States v. Dodds, 347 F.3d 893, 897 (11th Cir. 2003) (internal

8
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quotation marks omitted). “Rule 403 is an extraordinary remedy which the district

court should invoke sparingly, and the balance .. . should be struck in favor of

admissibility.” Id. (omission in original and internal quotation marks

omitted). Thus, “we look at the evidence in a light most favorable to its admission,

maximizing its probative value and minimizing its undue prejudicial

impact.” Id. At the same time, there are limits for “the quality and quantity of

evidence that may be introduced,” and “Rule 403 demands a balancing approach

between the degrees of probative value that a piece of evidence has and its

prejudicial effect.” Id.

Federal Rule of Evidence 609 explains how a defendant’s character for

truthfulness may be attacked by evidence of a prior felony conviction. See Fed. R.

Evid. 609(a)(1), (a)(1)(B). It provides that the evidence “must be admitted in a

criminal case in which the witness is a defendant, if the probative value of the

evidence outweighs its prejudicial effect to that defendant.” Fed. R.

Evid. 609(a)(1)(B).

We have said that our caselaw “establishes clearly the logical connection

between a convicted felon’s knowing possession of a firearm at one time and his

knowledge that a firearm is present at a subsequent time (or, put differently, that

his possession at the subsequent time is not mistaken or accidental).” United

States v. Jernigan, 341 F.3d 1273, 1281 (11th Cir. 2003). As to that specific

9
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defendant, we said that “[p]ut simply, the fact that [he] knowingly possessed a

firearm in a car on a previous occasion makes it more likely that he knowingly did

so this time as well, and not because of accident or mistake.” Id. at 1281-82.

As an initial matter, we note that the district court only allowed Rivera’s

prior felon-in-possession conviction as Rule 404(b) evidence during the

government’s case-in-chief with a limiting instruction. Rivera’s prior conviction

was relevant to showing a lack of mistake or accident in this case, the judgment

provided sufficient proof he committed the prior possession, and its probative

value was not substantially outweighed by unfair prejudice.

Moreover, once Rivera took the stand and testified, the government was

allowed to attack his character for truthfulness with prior felony convictions.

While the district court may have allowed the government to impeach Rivera

beyond what Rule 609 permits, it not clear that this was unreasonable, given the

particular situation presented to the district court. In any event, it is unlikely that

any errors affected Rivera’s substantial rights, because of the strength of the

government’s case-in-chief. Thus, this would not entitle him to relief See Hands,

184 F.3d at 1329. Therefore, we affirm on this issue.

m.
We review de novo a verdict challenged for sufficiency of the evidence,

resolving all reasonable inferences in favor of the verdict. United States v. Lee,

10
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603 F.3d 904, 912 (11th Cir. 2010). We must affirm “unless no trier of fact could

have found guilt beyond a reasonable doubt.” Id. Further, if a defendant testifies

on his own behalf, he risks the jury concluding the opposite of his testimony is

true. See United States v. Brown, 53 F.3d 312, 314 (11th Cir. 1995). Statements

made by the defendant may also be considered as substantive evidence of his guilt

if the jury disbelieves it. Id. If there is some corroborative evidence of guilt for

the charged offense, and the defendant testifies on his own behalf, his testimony

denying guilt may, by itself, establish elements of the offense. Id. at 314^15. This

is especially true where the offense includes highly subjective elements, such as

intent or knowledge. Id. at 315.

Under 18 U.S.C. § 922(g), it is unlawful for anyone, “who has been

convicted in any court of[] a crime punishable by imprisonment for a term

exceeding one year ... [to] possess ... any firearm or ammunition ... ” See also

id. § 922(g)(1). The government, when prosecuting under § 922(g), “must prove 

both that the defendant knew he possessed a firearm and that he knew he belonged

to the relevant category of persons barred from possessing a firearm.” Rehaif v.

United States, 139 S. Ct. 2191, 2200 (2019).

Due to a stipulation that Rivera received his first felony conviction in 2004

and, since then, had been a convicted felon, prohibited from possessing guns or

ammunition, including the date in question, we note that the sole issue at trial was

11



4- -

USCA11 Case: 20-11004 Date Filed: 03/03/2021 Page: 12 of 15

whether Rivera possessed the gun. The jury heard from officers that the gun was

discovered in Rivera’s pants and, apparently, disbelieved Rivera’s denial that he

possessed the gun. Thus, we affirm on this issue as well.

IV.

We review district court interpretations of the Sentencing Guidelines and the

application of the guidelines to the facts de novo, but a district court’s factual

findings for clear error. United States v. Dimitrovski, 782 F.3d 622, 628 (11th Cir.

2015). The guidelines must be interpreted in light of its commentary and

application notes, which are binding unless contradictory to the Guidelines’ plain

meaning. Id. Factual findings are clearly erroneous when they leave us “with a

definite and firm conviction a mistake has been made.” Id.

Sentencing Guideline § 3A1.2(c) provides that “[i]f, in a manner creating a

substantial risk of serious bodily injury, the defendant... knowing or having

reasonable cause to believe that a person was a law enforcement officer, assaulted

such officer during the course of the offense or immediate flight therefrom,” the

defendant receives a six-level increase. U.S.S.G. § 3Al.2(c), (c)(1). The

commentary states that this applies when there are specified individuals who are

victims of the offense, “in circumstances tantamount to aggravated assault” against

police “committed in the course of, or in immediate flight following, another

offense,” and “is limited to assaultive conduct against such official victims that is

12
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sufficiently serious to create at least a ‘substantial risk of serious bodily 

injury.’” See § 3A1.2 cmt. 4(A). Commentary states that ‘“[substantial risk of

serious bodily injury’ includes any more serious injury that was risked, as well as

actual serious bodily injury (or more serious injury) if it occurs.” Id. cmt. 4(B).

Here, the official victim enhancement was justified by the risk of serious

bodily injury presented by Rivera’s conduct. There was testimony that, as officers

attempted to take him into custody, Rivera was trying to reach towards his

waistband, where the gun was ultimately discovered, as well as officer equipment,

and one officer said that, at one point, Rivera did get ahold of his taser.

Accordingly, we affrnn the district court in this respect.

V.

We review claims of constitutional error de novo, but when not raised in the

district court—as Rivera failed to do with his excessive-force claim—we review

for plain error. See United States v. Williams, 527 F.3d 1235, 1239 (11th Cir.

2008) (double-jeopardy claim). Under plain error, we will correct an error when 

(1) an error occurred, (2) which was plain, and (3) it affected a defendant’s

substantial rights. Id. at 1240. If each of those conditions are met, we may 

exercise discretion to review a forfeited error, but only if it seriously affected the

fairness, integrity, or public reputation of the judicial proceeding. See id. The

Supreme Court has guided “that plain error review should be exercised sparingly,

13
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and only in those circumstances in which a miscarriage of justice would otherwise 

result.” United States v. Rodriguez, 398 F.3d 1291, 1298 (11th Cir. 2005) (citation 

and internal quotation marks omitted).

Suppression motions must be made before trial where the basis “is then 

reasonably available and” it “can be determined without a trial on the merits.” See

Fed. R. Crim. P. 12(b)(3), (b)(3)(C). “If a party does not meet the deadline for

making a Rule 12(b)(3) motion, the motion is untimelyf, b]ut a court may consider 

the defense, objection, or request if the party shows good cause.” Id.

12(c)(3). Where a defendant cannot show good cause as to why he did not file a 

timely motion to suppress before trial, the issue is deemed waived and will not be 

reviewed for the first time on appeal. See United States v. La.ll, 607 F.3d 1277, 

1288 (11th Cir. 2010).

We have stated that “[fjederal courts possess the power and duty to dismiss 

federal indictments obtained in violation of the Constitution or laws of the United 

United States v. Pabian, 704 F.2d 1533, 1536 (11th Cir. 1983) (district 

court dismissal of indictment based on prosecutorial abuse of the grand jury 

process).

States.”

To the extent that Rivera raises this claim as a new reason to suppress his 

arrest and evidence, he has not shown good cause for failing to raise it below, nor 

does this appear to be a situation where Pabian applies. More generally, though,

14
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since this is an issue raised for the first time on appeal, his claim is subject to plain 

error review and Rivera has failed to show any plain error committed by the 

district court in this respect.1 Accordingly, we affirm the district court.

AFFIRMED.

i

i:

I
i

i

To the extent that Rivera makes an argument that his civil rights were violated under 42 U.S.C. 
§ 1983, given that this is a direct criminal appeal of his conviction and sentence, we lack 
jurisdiction over such claim. See 28 U.S.C. § 1343(a)(3); cf Ortega v. Schramm, 922 F.2d 684, 
690 (11th Cir. 1991) (per curiam) (explaining that in § 1343(a)(3) Congress authorized federal 
courts to hear § 1983 suits in separate civil actions).

i

i
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