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ORDER DENYING CERTIFICATE OF APPEALABILITY* 

Before McHUGH, KELLY, and BRISCOE, Circuit Judges.

Petitioner Mark Sells, an Oklahoma state nri
prisoner appearing pro se, requests a

certiflcate of appealability (COA) so that he may appeal the district
court’s order

dismissing as untimely his petition for writ of habeas 

§ 2254.
corpus pursuant to 28 U.S.C.

Because Sells has failed to satisfy the standard 

his request and dismiss the
s for issuance of a COA, we deny

matter.

Append rX
B
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A

On May 18, 2004, 

Oklahoma, with two

Sells was charged in the District Court of Washington County, 

counts of shooting with intent to kill, 

trial court issued a warrant for Sells’ arrest.
On that same day, the state

On December 17, 2004, the state trial court scheduled an initial
appearance for

February 18. 2005, and noted that Sells was incarcerated at the Federal Correctional

Institution in El Reno, Oklahoma (FCI-E1 Reno). On December 29, 2004, the state trial- 

acting upon a motion filed by the State, issued a writ of habeascourt,
corpus ad

For reasons unclear from the record, that writ was returned unserved and 

Sells did not appear for his scheduled initial

prosequendum.

appearance on February 18, 2005. 
On April 26, 2005, the state trial court, acting pursuant to

a second motion filed by 

corpus ad prosequendum. On that same day, the 

no notifying them that Sells had
pending criminal charges in Washington County and that the state trial 

writ directing the sheriff to transport Sells to state court for an initial

the State, issued another writ of habeas

district attorney sent a letter to officials at FCI-Re

court had issued a

appearance.
On May 5, 2005, 

initial appearance before the state trial 

Washington County jail until June 2,

Sells was transported to Washington County and he made his 

court on May 6, 2005. Sells remained at the

2005, when he was returned to FCI-E1 Reno. 

On October 4,2005, Sells filed a motion with the state trial
court to dismiss the

charges against him, arguing that the State violated two provisions of the Interstate
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Agreement on Detainere^©-) by sending him back to fed 

by failing to commence the trial wi
eral-prison before his trial arid

within 120 days of his first appearance im state court.
On October 5, 2005, the state trial court, issued a writ of habeas 

prosequendum in order to secure Sells
corpus ad

appearance at a preliminaiy hearing scheduled for 

At the preliminary hearing on October 13,October 13, 2005.
2005, the state trial court

considered and denied Sells’ motion to dismiss the charges against him. In doing so, the

state trial court found that the State did not lodge a detainer against.Sells with federal

prison officials, and it in turn concluded that the IAD’s
provisions did not apply. At the 

court found probable cause to bind Sells
end of the preliminaiy hearing, the state trial 

over for trial.

Sells was tried before a i 

evidence, the juiy found Sells guilty of one

a jury in November 2006. At the conclusion of the

count of shooting with intent to kill and one
count of assault with a dangerous weapon, and the juiy

sentenced to thirty-five years’ imprisonment for the shooting with intent to kill

and eight years’ imprisonment on the assault conviction. On December 20. 

state trial court sentenced Sells i

y recommended that Sells be

conviction

2006, the

m accordance with the jury’s recommendations, and
ordered that the sentences be served consecutively.

Sells filed a direct appeal with the Oklah
oma Court of Criminal Appeals (OCCA) 

On March 31, 2008, the OCCA issuedchallenging his convictions and sentences, 

unpublished summary opinion affirming Sells 

file a petition for writ of certiorari with the United Stat

an

’ convictions and sentences. Sells did not 

es Supreme Court.

3
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In late 2018, Sells purportedly became suspicious, after reading 

newsletter, that his rights under the IAD may have been violated
an article in a

prior to his trial. On
May 15, 2019, Sells found a copy of the letter that the district attorney in his criminal

case sent to federal authorities at FCI-E1Reno on April 26, 2005, notifying them that
Sells had pending criminal charges against him in Washingt 

that the state trial court had issued
on County, Oklahoma, and

a writ directing the sheriff to transport Sells to state
court for an initial appearance. Sells concluded that this 1

etter effectively served as a
detainer for purposes of the IAD.

On July 1,2019, 

three claims for relief, all of which hinged, 

his rights under the IAD had b

Sells filed an application for state post-conviction relief asserting 

to one degree or another, on Sells’ claim that

violated when the state trial court allowed him toeen

return to federal custody after his initial appearance and before his trial. The state trial 

,2019, and the OCCA subsequently

Sells also alleged, in one of the

court denied Sells’ application on December 2

affirmed that denial in an order filed on March 2, 2020.

claims, that the state trial court erred by refusing to call a mistrial after it was revealed 

during the sentencing proceeding that a witness who had been hou
sed in the Washington 

attorney prior to trial with a written
County jail with Sells had provided the district

statement outlining the witness ’s failed attempts to obtain a taped confession from Sells 

while they were in adjoining jail cells. The OCCA concluded that Sells’ 

either barred by res judicata because he raised them
claims were

on direct appeal or were waived
because he failed to raise them on direct appeal.

4
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c
On June 30, 2020, 

se petition for writ of habeas 

relief in his petition. In his first claim,

Sells initiated these federal habeas proceedings by filimg a pro

coipus and a supporting brief. Sells asserted four claims for

Sells alleged that the State violated certain 

provisions of the IAD before his trial, which in turn deprived the state trial
court of

jurisdiction over him Sells alleged that the state trial 

convicted, and sentenced, violated his due p

second claim, Sells alleged that he was denied the effective assistance of counsel because

court, by allowing him to be tried,

and equal protection rights. In hisrocess

his trial counsel aided the State in violating the IAD by agreeing to a continuance 

August 15, 2015, and by failing to adequately brief and argue the motion to dismiss the 

charges against Sells based on the IAD violations.

on

In his third claim for relief, Sells 

constitutional right to due process was violated because thalleged that his
e district

attorney withheld potentially exculpatoty evidence, i.e., the written pretrial statement 

from the witness who was housed with Sells at the

and final claim for relief, Sells alleged that he was denied fair
Washington County jail. In his fourth 

and impartial hearings and 

endments to the United 

intentionally lied —

a trial in violation of his rights under the Sixth and Fourteenth Am 

States Constitution. In support, Sells alleged that the district-attorney 

under oath to the state trial court when he stated that
no detainer had been lodged against 

Sells being illegally tried and convicted.Sells, and that this lie resulted in

Respondent moved to dismiss Sells’ petition as time-barred under 28 U.S.C.
§ 2244(d)(1)(A). On Januaty 21, 2021, the district court issued an opinion and order 

granting respondent’s motion to dismiss and dismissing Sell
s’ petition with prejudice.

5
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court cnuhKl^na, sci;>-.,. hcc:!;;,e :fca r, ^ ^

2008, when the time expired for seeking further direct review,” and that his “one-year
limitation period” under § 2244(d)(1)(A) “

commenced the next day, on July 1, 2008, and 

ECF No. 20 at 9. The district court in turn 

application for postconviction relief, filed July 1

expired one year later, on July 1, 2009.” 

concluded that Sells 5 U

,2019, had no
tolling effect on this year limitations period because [Sells] filed the 

years after his one-year limitation period expired.”

one-
application 10 

Id. The district court also concluded
that the cicircumstances described by Sells did not “warrant equitable tolling from July 1,
2008,” when the one-year limitations period “commenced, to May 15, 2019, when he 

discovered the purported detainer.” Id. at 13. The district court explained that Sells’
actions, when viewed in their entirety, did not establish that he “

acted with the requisite
diligence to support equitable tolling.” Id. at 14.

In addition, the district court rejected Sells 

under § 2244(d)(1)(d) “because he c 

he discovered the purported detainer.”

argument that his petition was timely

ould not prove his claims until May 15, 2019, when

M. at 11. The district court noted that “the state 

district couri found that the [SJtate did not lodge a detainer against [Sells]” and “[Sells] 

did not challenge that finding on direct appeal,”
and. the district court in turn concluded — 

that Selis failed to present clear and convincing evidence to establish that the state district

court’s finding was incorrect. Id. Further, the district court concluded that Sells “knew

the factual predicate of his ground one claim in 2005,
even if he did not discover 

namely, the purported detainer, until May 15,2019.” Id

the letter should be construed as a detainer,

evidence to support that claim,

The district court also concluded that even if “

6
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reasonabiedilrgen^el^urdliave
discovered the purported detainer as early as 2005.” Id. at 12.

Lastly, the district court rejected Sells 

the charge of shooting with intent to kill. 

[Sells] appealed] to rely on,” i.e., “

assertion that he was actually innocent of

The district court noted that “the evidence

a portion of his sentencing transcript containing 

testimony about unfruitful attempts to obtain inculpatory evidence
against [him] and the

witness’s written statement about the same, [wa]s not new.” Id. at 15. Further, the
istrict court noted that the fact that [Sells] was present at his 2006 

and heard the witness’s testimony about the writte 

tape-recorded confession from” Sells “

sentencing hearing 

n statement and the attempts to obtain a

severely undermine[d] the credibility of [his] 

asserted 14 years later, that the allegedly withheld written stateclaim,
ment and

audiotapes would prove his actual innocence.” Id.

As part of its opinion and order, the district 

judgment in the case was entered on the 

order.

court denied Sells-a COA. Final

same day as the district court’s opinion and

Sells filed a notice of appeal on February 8, 2021. On Febnuuy 16, 2021, Sells 

Tiled a Reading with this court that we shall construe
as an application for COA.

II

“A state prisoner whose petition for a writ of habeas 

district court does not
corpus is denied by a federal

enjoy an absolute right to appeal.” Buck v. Davis, 

773 (2017). “Federal law requires that he first obtain a COA from 

judge.” Id. (citing 28 U.S.C. § 2253(e)(1)). To obtain a COA,

137 S. Ct. 759,

a circuit justice or

a state prisoner must make
7
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_ a substantial showing ofthedepfoi of aonn<rihltirtMl

This requires the prisoner to “
-right.” 28 U.S.C. § 2253(c)(2).

sho[w] that reasonable jurists could debate whether (or, for
that matter, agree that) the petition should ha

ve been resolved in a different manner or
that the issues presented were ‘adequate to deser 

Miller-El v. Cockrell, 537 U.S.
ve encouragement to proceed further.

original) (quoting Slack v.322, 336 (2003) (alteration in
Mcocnie,, 529 U.S. 473, 484 (2000)). In other words, the prisoner ^ ^ ^ ^ 

district court's resolution of the claims was "debatable or wrong.” S,ack, 529 U.S. a.

§ 2254 claim on procedural grounds, a petitioner 

reasonable jurists would find it debatable

484. When a district court dismisses a 

is entitled to a COA only if he shows both that

whether he had stated a valid constitutional claim and debatable whether the district

court's procedural ruling was correct. Id. at 484-85.

Sells first argues in his application for COA that th 

addressing and rejecting his actual innocence claim, 

innocent because (a) “[t]he suppressed detainer 

be dismissed w/prejudice” prior to trial, and (b) “there is 

withheld [Brady] evidence. 

shooting with intent to kill.

e district court erred in 

According to Sells, he is-actually

was evidence requiring all charges to

a ‘reasonable probability’ the 

would have convinced the Jury that” he was not guilty of

^PP.- 4- What Sells fails to address, however, is the
district court’s conclusion that his claims of actual i

innocence rest not on newly
discovered evidence, but rather on evidence that was

available to him at the time of his

8
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direct aPPeaj^^sed^jpeR^rreviewoftEe?ecord
onappeal,-4yecQneludeJhat-

reasonable jurists would not find this conclusion debatable.1

Sells next argues that the district court erred “ 

‘Equitable Tolling’ over ‘Judicial Estoppel’, as
when it considered applying 

equitable tolling requires ongoing due
diligence, whereas judicial estoppel does not” Id. at 8. We reject this argument. The

doctrine of judicial estoppel “typically applies when, among other things, a par* has 

succeeded in persuading a court to accept that party ’s earlier position, so that judicial

acceptance of an inconsistent position in a later proceeding would create the perception 

that either the first or the second court was misled.”

U.S. 154,
ReedElsevier, Inc. v. Muchnick, 559

170 (2010) (quotation marks omitted). We conclude, based upon our review of 

the record on appeal, that the doctrine ha applicability to the question of whether his 

or not. As for the district court’s ruling on the issue of 

equitable tolling, Sells makes no attempt to establish that reasonable jurists would fmd .it

s no

federal habeas petition was timely

debatable.

In the remainder of his application, Sells touches on the merits of the claims 

asserted in his habeas petition and argues that the district 

the evidence presented

Supreme Court precedent, “with this ruling being

court’s ruling was ‘“contrary to’

' and both Contrary to’ and in ‘an unreasonable, application of”

veiy debateable [sic] by reasonable

stu, in^ Tl°T*iW0Uld ”0t ***** hiS facmal ^g3
means facial innocence', no, memi4»^f ** ““

es

9
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jurists.” Id. at 11. Notably, however, Soils does-not di 

court’s procedural ruling, which analyzed the timeliness 

nor does he otherwise attempt to establish that his h 

Consequently, we conclude he has failed to establish that 

the district court’s analysis debatable.

The application for COA is therefore DENIED

setiss-theTemainderbfthe^distnct

of his federal habeas petition, 

abeas.petition was timely filed, 

reasonable jurists would find

and the matter is DISMISSED.

Entered for the Court

Maiy Beck Briscoe 
Circuit Judge
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NORTHERN DISTRICT OF OKLAHOMA™

mark e. sells,
)
)

Petitioner, )
)v.
) Case No. 20-CV-0323-CVE-CDL
)SCOTT CROW,
)
)

Respondent. )

OPINION AND (TRT)FP

Petitioner Mark Sells, a state inmate appearing pro se,

U.S.C. §2254 petition for writ of hab

Respondent Scott Crow m

commenced this action by filing a 28 

eas corpus (Dkt. # 1), on June 30,2020,2 asserting four claims.

oves to dismiss the petition, alleging that petitioner’s claims 

by 28 U.S.C. § 2244(d)(l)’s one-year statute of limitations.
are barred 

Following review of the petition and
brief in support (Dkt. # 2), respondent's dtsmissal

motion (Dkt. # 11) and brief in support (Dkt. # 

12). petitioner's response (Dkt. # i4), and applicable law, the Court concludes that
respondent’s

dismisses the habeas petition, with prejudice, 

moot petitioner’s motion (Dkt. # 10) for appointment of counsel.

motion shall be granted. The Court therefore
and

denies as

C

2
The Clerk of Court received the petition 
swears, under penalty of perjury, that he d<

(1988) (holding thatprisoner's not.cc “apped w.s
officials); Rule 3(d), Rules Govern,™ 99,, ^when P^oner delivered it to prison

y construes his pleadings. Gallagher v.

on July 6, 2020. Dkt. # 1, at 1. But petitioner

.266,276
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Petitioner is in state custody pursuant to a judgment and sentence
entered against him in the

District Court of Washington County, Case No. CF-2004-239. 

of Oklahoma (the state) charged petitioner,
Dkt. # 1, at 1,3 In that case, the State 

on May 18,2004, with two counts of shooting with intent
to kill. Dkt. # 2, at 9; Dkt. # 12-2 

same day. Dkt. # 12-2, at 3. On December 17,

, at 3. The state district court issued a warrant for his arrest that

2004, the state district court scheduled an initial

appearance for Februaiy 18, 2005, and noted that petitioner
was incarcerated at the Federal

Correctional Institution (FCI)-E1 Reno, m El Reno, Oklahoma, 

district court issued a writ of habe
Id. On the state.’s motion,- the state 

as corpus ad prosequendum on December 29,2004. Id Petitioner
did not appear on Februaiy 18, 2005, 

that the writ was returned “ 

point letter,” and that petitioner’s next court date

and the state district court entered a minute order indicating
unserved,” that the prosecuting attorney would “prepare and send a ten

would be April 1, 2005. Dkt. # 12-2, at 4.4
Petitioner did not appear on April 1, 2005, apparently because he was “in D.O.C.”5 and the state
district court ordered him to appear on May 6, 2005. Id.

For consistency, the Court’s citations refer to the 
upper right-hand comer of each document. CM/ECF header page number found in the

not appear m state district court, until May 2m*V&tn!at56tl5gma:’-“dpet,,10nerdid

?o c •”tu;-ke,C“ext °f 4e entlre record'the state <*«■*.
Nothtng mX“ToXX°ST1—«»-^ralcustody. 
Oklahoma Department of Corrections at thi^meU£8eStS Petltl0IKr ™S heid by ““

court’s reference to the

2
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On April 26,
corpus ai

prosequendum, and the state district court issued the writ, 

district attorney sent a letter to officials at FCI-E1-R
Dkt. #12-2, at 4. That same day, the 

teno. Dkt. #2, at 31-32. The letter, signed by 

cials that petitioner had
the district attorney and the Washington Connty sheriff, notified federal off 

pending charges in Washington County and that the state district 

the sheriff to transport petitioner to 

sheriff s deputies who would tr

court had issued a writ directing 

appearance, identified thestate district court for an initial

ansport petitioner, indicated that petitioner likely would be returned
to federal-prison on May 9, 2005, and certified that th

e sheriff would “assume full responsibility” 

officials received the letter from the district
forpetitioner’s temporaiycustody. Id, Federal 

on April 27, 2005, and
attorney 

dated April 27, 2005, 

against him. Dkt. # 2, at 32, 66.

a “Federal Bureau of Prisons In-Transit Data Form,” 

as of that date petitioner had no detainers lodged 

Pursuant to the writ issued on April 26,

reflects that

2005, petitioner 

appeared in state district court
transported to Washington 

on May 6, 2005, and was held at the 

2005. Dkt. #2, at 9; Dkt. # 12-2, at 4. Petitioner was

was
County on May 5, 2005,

Washington County jail until June 1, 

to FCI-E1 Reno on June 2, 2005, and a
returned

writ of habeas corpus ad prosequendum 

October 5,2005, to securepetitioner’s appearance athis October 13,
was issued on

2005, preliminaryhearing. Dkt.
# 2, at 9; Dkt. # 12-2, at 4-7.

- — °n °Ct0ber 4’ 2005’Petitioner, through trial counsel, filed a mbtio 

alleging that the
n to dismiss his charges, 

greement on Detainers (IAD) by
state violated two provisions of the Interstate A

3
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(1) s ending jefitj oner_b ac 

within 120 days of his first appearance in state district court
•6 Dkt. # 2, at 37-41; Dkt. # 12-2, at 6.

At the beginning of petitioner's preliminaiy hearing, held October 13, 

court considered and denied petitioner's dismissal moti
2005, the state district

on. Dkt. #2, at 53, 56-65. The state district 
court found that the State did not lodge a detauter against petitioner and concluded 4a, the IAD's 

provisions therefore did not apply.7 Id. at 58-64.
At the end of the preliminary hearing, th 

r trial. Dkt. # 12-2, at 7.

e state
district court found probable cause to bind petitioner over fo

The IAD is
Congress. See Cuylerv. AdZs^o r?f 43“ ^g^SlFA “7“ "f ““ ““““ °f

798 F. App’x ^ ^ Miller v.AUbanuh
att. IV(e). The anti-shuttling provision “is £2^ STAT' 22' §

agamst a prisoner who has untried charges in the ^ ^ reCeivmg state lodSes a detainer

state, but for good cause shown in open co^t the , pnsoner m the receivmg
court having jurisdiction of the matter mav m-a ? °r bs counsel bemS present, the 
OKLA. STAT. tit. 22, § 1347, art. IV(a), (J) grant any necessaD or reasonable contmua

1347,

nee.”

d“d adSrdasetlS:Xta !S“P— Court has 

imprisoned to hold that individual when hThasTmthcdT” ""h’w “ mdlvlduaI15 cuixently 
be tried by a different State for a different crime ” Alaha sentences to that be may
(2001);seealsoUnitedStalesv.Mauro 43bTo stffSS® 'T®' ™
congressional reports to describe the term “Her • ’ ,,9 (1978) (reIymg °n language from 
institution in which a prisoner is ,el' * “ a notification filed with the
pending criminal charges in another jurisdictioff’rrM^18111? ^ ^ i§ Wanted t0 face
a writ of habeas corpus ad prosem!^+ 111 1116 SuPreme Court held that
and, thus, does not trigger the IAD’s provisions w*the meaning of the IAD
request for temporary custody if the receiving State ha & ^ T*, ^ COnstitute a written 
the prisoner. 436 U.S. at 349. § S h previously lod§ed a detainer against

4
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: - .... :. . ?el^5?^e.a?«PnTC^ededlo.trial in November 2006: Dktr#T2-2;

petitioner guilty of shooting with intent to kill (count 

(count two) and affixed punishment for those 

and eight years’ imprisonment. Dkt. # 12-1, 

hearing was held on December 20, 

testimony from a witness who had been housed in the co 

trial. Id., Dkt. # 2, at 44-50. On cross-examination of this wi

at 14- 187 TheJuiy found 

°ne) and assault with a dangerous weapon 

convictions, respectively, at 35 years’ imprisonment

at 1; Dkt. # 12-2, at 17-18. Petitioner’s sentencing

2006. Dkt. # 12-2, at 19. At the hearing, the state presented

unty jail with petitioner before petitioner’s

witness, trial counsel elicited testimony 

ementto the district attorney, before trial, regarding 

taped confession from petitioner while they

revealing that the witness provided a written stat 

the witness’s failed attempts to obtain a 

adjoining jail cells. Dkt. #2, at 42,
were m

45-49. Citing the district attorney’s failure to provide the written

statement to him before trial, trial counsel argued that the district
attorney violatedpetitioner’s rights 

• M. at 50. The state district
under Brady v. Maryland, 373 U.S. 83 (1963), and moved for amistrial

court denied the motion, imposed the sentences recommended by the juiy, and ordered that the
sentences be served consecutively. M. at 52; Dkt. # 12-2, at 19. 

Represented by appellate counsel, petitioner filed a di
rect appeal in the Oklahoma Court of

Criminal Appeals (OCCA), raising seven propositions of error. Dkt. # 1, at 2; Dkt. # 12-1, at 1-2. 

unpublished summaiy opinion filed March 31,In an
2008, in Case No. F-2006-1319, the OCCA 

Dkt. # 12-1; at 2-4. Petitioner did not file a petition
affirmed petitioner ’ s convictions and sentences, 

for writ of certiorari in the United States Supreme Court. Dkt. # 1, at 2.

Over 10 years later, “in late 2018,” 

have been hindered” i

researching whether the state had, in fact, violated his

petitioner read an article in a newsletter, “learned he ma 

m his efforts to assert his rights under the IAD before
y

his trial, and began

rights under the IAD. Dkt. # 12-4, at 6. On

5
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May. 13,^201-9-, petitioner snbnfjfted a 

information as to “
writtemrequestm-tberi^ederaTB of Prisons, seekingureau

the date that Washington County filed/notified Federal Authorities at FCI El 

Reno, of a detainer or charges against [him]

under the provisions of the IAD (Interstate Agreement
’ ‘the date that [he] requested a ‘Fast and Speedy Trial ’

on Detainers), while at FCI El Reno,” and
“the date that Washnrgton County was notified that [he] had asked for/tnvoked [his] right to 

and Speedy Trial’ under the IAD.”
a ‘Fast

Dkt. # 14-1, at 29. Two days later, on May 15,2019, petitioner

copy of the letter, dated April 26,2005, drat the district attorney sent to federal authorities 

at FCI-E1 Reno.8 Dkt. # 2, at 7-8, 31 -32.

found a

Based on his belief that the letter “is clearly 

on April 26, 2005, petitioner filed 

July 1, 2019, raising four claims.9 Dkt.

After receiving a response from the state, the state district

a ‘Detainer’” that the state lodged against him

an application for postconviction relief in state district court on

# 1, at 3; Dkt. # 12-3, at 3-15; see also Dkt. #12-7, at 16.

court denied petitioner’s application on
December 2, 2019. Dkt. # 12-6, at 1-2. 

2020-0016,
Petitioner filed a postconviction appeal, in Case No. PC

and the OCCA affinned the denial of postconviction
relief in an order filed March 2,

020. Dkt. ##12-7,12-8. TheOCCA concluded that petitioner’s postconviction claims
either were

ect appeal or were waived because he failed to
barred by res judicata because he raised them on dir

raise them on direct appeal. Dkt. # 12-8 at 1-3.

no, clear fhe record how or where peiirio^ loSTe WpoXoLg ££»

12-6, at 1; Dkt. # 12-7, at 13. P? h3S aPPllcatlon> filed m August 2019. Dkt. #

6



case 4.'2o-£te§e3E20asi»3aia3-(nffitfflfHot
®^(^21of 0Sge 11 of 24

___ Petitioner filed the i

(Dkt. # 2) on June 30,2020. He seeks federal hab

nstHnr petition for writ of habeas- corpus (Dkf: bnefii'n
support

eas relief on the same four grounds that he raised 

e violated the IAD’s speedy trial and 

a result, prosecuted him without jurisdiction thereby 

equal protection of the law. Dkt. # 1 

constitutional right to the effective assistance of counsel

m state postconviction proceedings. First, he claims that the stat

anti-shuttling provisions before his trial and, as 

violating his constitutional rights to due process and 

Second, he claims that he was denied his
, at 5.

because trial counsel aided the state i 

continuance on August 15,2005, 

his charges based on the IAD violations. Dkt. # 1,

m committing the alleged IAD violations by agreeing to a

and by failing to adequately brief and argue the motion to dismiss

at 7; Dkt. # 2. at 19-25. Third, he claims that the
State violated his constitutional right to due process because the

prosecutor withheld evidence, in
violation of Brady v. Maryland 373 U.S ■ ^ 0 963), and the state district court violated his right to 

n. Dkt. # 1, at 9. Fourth, he claims that he was denied
due process by permitting the Brady violatio 

his constitutional right to fair 

on peijured and false statements”

and impartial judicial proceedings because the state district court relied

and ignored the existence of a detainer to erroneously deny 

the alleged IAD violations and to “illegally
petitioner’s motion to dismiss the charges based on

prosecute” him. Dkt. # 1, at 11.

In response to the habeas petition, respondent filed a 

petitioner’s claims are barred by 28 U.S.C 

11, 12.

dismissal motion, alleging that

§ 2244(d)(l)’s one-year statute of limitations. Dkt.##

Petitioner contends that his clai

alternative, that he is entitled to equitable tolling, as to three claims, a 

exception based on “

are timely, under 28 U.S.C. § 2244(d)(1)(D), and, in the

nd application of an equitable 

at 5-13; Dkt. #2, at5-9; Dkt# 14.

ms

actual innocence,” as to one claim. Dkt. # 1,

7
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II.
The Antiteironsm and Effective Death Penalty Act (AEDPA) establishes

a one-year statute
of limitations for state prisoners to file a petition for writ of habeas

§2254. 28 U.S.C. § 2244(d)(1). The one-year limitation period “

four dates,

corpus pursuant to 28 U.S.C.

run[s] from the latest of’ one of 

only two of which are releyant here: (1) -to dam on which the judgment became final 

by the conclusion of direct review or the expiration of to time for seeking such review,” 28 U.S.C.

§ 2244(d)(1)(A), and (2) “the date on which the factual predicate of the claim 

could have been discovered through the exercise of due dilig
or claims presented

ence,” id § 2244(d)(1)(D).
Regardless of which provision applies, to one-year limitation period is tolled by statute for 

[t]he time during which a properly filed application for State post-conviction 

w with respect to the pertinent judgment or claim is pending.” Id.
or other collateral 

Id § 2244(d)(2). Additionally,

.631,

of limitations if the petitioner makes 

nce’ McQniggin v. Perkins. 569 U.S. 383, 392 (2013).

revie

a federal court may toll the limitation period for equitable reasons, Holland v. Florid, 560 U.S

645 (2010), and may excuse noncompliance with the statute

a credible showing of actual innoce

III.

Respondent urges the Court to d,stubs the habeas pent,on because 11, p 

untimely under § 2244(d)(l )(A), (2) the record does not
etitioner’s claims are 

support petitioner’s assertion that his 

nder § 2244(d)(1)(D), (3) petitioner has 

e one-year limitation period, and (4) petitioner has not

one-
year limitation period commenced at a later date u 

demonstrated any equitable reasons to toll th
not

8
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Presented a credible actaal-imocenr.fi c.l^m
" Dkt^ +VP2:- Gn-the- record presented, the Court 

agrees with respondent that the petition should be dismissed as time-hatred >•

A. All claims are untimely under § 2244(d)(1)(A).

Petitioner appears to acknowledge, and it is clear from the
record, that all four of his claims

are untimely under § 2244(d)(1)(A). Under this provision, peti,inner had o 

judgment became final to file a federal habeas 

affirmed petitioner’s judgment on March 31 

certiorari in the United States Supreme Court.

30,2008, when the time expired for seeking further ditectreview

ne year from the date his 

petition. 28 U.S.C. § 2244(d)(1)(A). The OCCA

and petitioner did not file a petition for writ of, 2008,

Petitioner’s judgment therefore became final
on June

■ Gonzalez v. Thaler SfiSTT g 134;
150(2012). Petitioner’s

expired one year later, on July 1,2009.11

2011) (applying anniversaiy method to

6(a)(1)(A) (excluding day of event that trigg

time). Petitioner -s application for postconviction relief, filed Jul 

this one-

year limitation period commenced thone-
e next day, on July 1, 2008, and 

See Harris v.DJnwiddie, 624 F.3d 902, 906 n.6 (10th Cir.

calculate one-year limitation period); FED. R. Civ. P. 

ers a period that is stated in days or a longer unit of 

y 1,2019, had no tolling effect on 

application 10 years after his one-year 

; Clark v. Oklahoma 468 F.3d 711, 714 (10th Cir.

year limitation period because petitioner filed the 

limitation period expired. 28 U.S.C. § 2244(d)(2)

10. ™the dismissal motion. Dkt.), 14
Com, denies petitioned

Opened ? *“ 29- to his
at 2. Because June 29,2008 was a Suniv lu ’ C™encedonJune 30’ 20°8. Dkt. #12, 
30,2008, to file a timely petition for writ of certl^ ^ foIlowing Monday, June
his one-year limitation period began to run on July”' ms R' ^ 6(a)(1)(C)- Thus’

, atl,

9
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prorides-th^o

limitation period, all four claims
mmeneemenrdaTe for petitioner’s 

asserted m the habeas petition are untimel

Section 2244(d)(1)(D) does not provide a later

one-year

y-
B.

commencement date.
Petitioner contends that the claims h

e asserts m grounds one, two, and four of his petition are 

overed the April 26, 2005, letter that he believes is a
timely under § 2244(d)(1)(D), because he disc 

detainer on May 15, 2019, and he is entitled to statutory tolling from July 2, 2019, through March 

2,2020, while his application for postconviction relief was
pending in state court. Dkt. # 1, at 5-13;

Dkt. # 2, at 5-9; Dkt; # 14.12

Under § 2244(d)(1)(D), the one-year limitation period for filing a federal habeas petition

m or claims presented could have 

gence.” 28 U.S.C. § 2244(d)(1)(D). Asa

violated

federal prison and the Washington County jail 

commence that trial within 120 days of his first

counsel performed deficiently and 

continuance in August 2005 and by inadequately briefing and arguing

(ground two), and (3) because the state

begins to run on “the date on which the factual predicate of the clai

been discovered through the exercise of reasonable dili 

reminder, petitioner claims that he i entitled to federal habeas relief (1) because the state vi

the IAD by moving him back and forth between

before his November 2006 trial and by failing to 

appearance in state court (ground one), (2) because trial
prejudicially by agreeing to a 

bis pretrial dismissal motion that alleged IAD violations

Respondent suggests that petitioner seeks application of 6 2244fdVl vm i

!£££a3'J*'^^
because te is when he found the “detainer?-*0” *“'’7^1- Dto#2 fV”'9

untimeliness of the Brady claim Id The Court 6 T Limi0Cence excePtl0n to excuse the 
argument in Section m.D of this opinion and order ^ pettl011er’s ^-innocence

10
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district couitdeprived-him<)f-a-fairlTia|-2m^7| 

erroneously determined that the
ue-proeess-by-actingwith bias amf prejudice when it~

state did not file a detainer and mled that the IAD therefore did not 

apply (ground four). Did. M 1, 2. Petitioner contends that
§ 2244(d)(1)(D) provides the 

not prove these claims until 

Dkt. # 1, at 5-13; Dkt. # 2, at 5-9; Dkt.

commencement date for his one-year limitation period because he could 

May 15, 2019, when he discovered the purported detainer.

#14.

For three reasons, the Court finds that § 2244(d)(1)(D) d 

court found that the state did not lodge a detainer against petitioner, 

that finding on direct appeal. Ordinarily, a federal habeas

oes not apply. First, the state district 

and petitioner did not challenge 

court must presume that a state court’s
factual findings are correct unless the petitioner rebuts that

evidence.” 28 U.S.C. § 2254(e)(1). Here, petitioner has presented evidence that

than rebuts, the state district

presumption “by clear and convincing

supports, rather
court s finding. Specifically, he submitted evidence that officials at 

attorneys letter on April 27,2005, and completed a fom, that same 

detamers lodged against him as of that date. Dkt. # 2, at 66.

FCI-E1 Reno received the district 

day reflecting that petitioner had no

This supports the state district 

had been filed against petitioner. Dkt. # 2,

court’s finding that federal officials did not proceed as if any detainer

at 64. Second, the record demonstrates that petitioner 

not only knew the key facts underljdng his pound one claim, but also presented those facts in state

distnct court through the pretrial motion he filed i
m October 2005 seeking dismissal of his charges 

■ Thus, petitioner knew the factual predicate of
based on alleged IAD violations. Dkt. # 2, at 37-41 

his ground one claim in 2005 even if he did not discover evidence to support that claim, 

puiported detainer, until May 15,2019. See Pacheco v. Arm,
namely, the 

193 F. Supp. 2d 756, 760 (S.D.N.Y.
2002) (stating that, under § 2244(d)(1)(D), the time starts fr­

om the date the petitioner is “on notice

11
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of the facts which would supp.Pi? a. claim,. not...from- the-date 

possession evidence to support his claim”). Third, even 

should be construed as a detainer, the record shows that

on which the petitioner has in his 

adopting petitioner’s view that the letter

a habeas petitioner exercising reasonable 

ed the purported detainer as early as 2005. See Madrid v. Wilson 590diligence could have discover

reasonable- 

to when a plaintiff ‘could have’ 

em” (quoting United States

diligence requirement is “an ‘objective standard’ that refers

discovered thepertinent facts, not when she for he] actually discovered th

-Dana, 694 F.3d 1185, 11S9 (10ft Or. 2012)). Significant*, petitioner’s 

exhibits (1) show that the state district
own pleadings and

court referred to the district attorney’s intent to prepare and 

“ten point letter,” most likely the same letter petitioner characterizes as a detainer, in a minute

’ at 20, (2) allege that trial counsel received
order filed on February 18,2005, Diet. # 14

a copy of the

in May 2005 and performed deficiently by failing to
purported detainer “with ‘original discoveiy’” i

submit the detainer with the pretrial dismissal 

18, 24, and (3) allege that the state district court had
motion he filed on October 4,2005, Dkt. # 2, at 7,14,

to but “ignore[d] the copy of theaccess
[djetainer in the Court’s file”

October 13, 2005, Dkt. # 2, at 9,11-12.

when that court denied petitioner’s pretrial dismissal
motion on

Under these circumstances, the Court finds that 

that the state district
petitioner has not rebutted the presumption

conrt correctly found that no detainer was filed against petitioher: Further, the

Court finds that petitioner knew the factual predicate of his ground 

failed to discover the purported detainer

discovered the purported detainer long before May 2019.

one claim in 2005 even if he 

until 2019, and, in any event, petitioner “could have”

The Court therefore concludes that

12
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§ 2244(d)(1)(D).

Petitioner’s circumstances do

on May 15, 2019, under

C.
not warrant equitable tolling.

Next, petitioner appears to contend that if § 2244(d)(1)(A) g 

one-year .imitation period for * claims> Ms clrcumstmces ^

tolling from July 1, 2008, when that period commenced, to May 15, 

purported detainer. Dkt. # 2, at 5-8.

A petitioner seeking equitable tolling of the

pecific facts demonstrating (1) that he has been pursuing his rights diligently, and (2) that 

some extraordinary circumstance stood in his way’ and prevented timely filing” of the federal hab

ovems his commencement date
of his

2019, when he discovered the

one-year limitation period bears the burden to

eas
petition. Holland, 560 U.S. at 649. Petitioner alleges that the district

attorney, his trial counsel, and
the state district court judge hindered his efforts to pursue his IAD-related claims because they 

no detainer had been filed
denied the existence of a detainer m 2005, causing him to believe that 

against him and thereby delaying his discovery of the purported detainer
• Dkt. # 2, at 5-8.

Even assuming these allegations 

circumstances stood in petitioner’s way and prevented him fl­

are sufficient to demonstrate that extraordinaiy 

filing a timely federal habeasom
petition, the record does not support that petitioner diligently pursued his IAD 

Burger v. Scott. 317 F w i
-related claims. See

1141 (10th Cir. 2003) (noting that, in this circuit, 

declinen to app,y enable tolling when i, is fac.ahy clear from the timing of tire state and feder^ 

petitions that the petitioner did not diligently pursue his clai

courts “generally

ms ). Instead, as previously discussed,

Of his charges in 2005, before his trial, based 

challenge the state district court’s

the record shows that petitioner (1) sought dismissal 

on the alleged IAD violations he asserts in ground one, (2) did not

13
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appeal, (3) did nothing to further pursue his IAD-related cl 

an article about the IAD and began researching whether the stat
aims until September 2018 when he read 

e had, in fact, violated his rights 

om the Federal Bureau of Prisons regarding his 

cord, the Court cannot conclude that petitioner acted

under the IAD, and (4) first requested information fr 

IAD-related claims on May 13,2019. On this re 

with the requisite diligence to support equitable tolling.

PeStioner does not present a credible claim of actual innocence.D.

Finally, petitioner urges the Court to extexcuse the untimeliness of the Brady claim h

of shooting with intent to kill.” Dkt. #

e asserts
m ground three because he “is claiming ‘actual innocence'

1, at9; Dkt. #2, at 25-27.

A petitioner who presents a credible claim of “
actual innocence” may obtain habeas review

of an otherwise untimely habeas claim. Perkins. 569 U.S 

statute of limitations “applies to a

‘it is more likely than not that no reasonable i 

569 U.S.

. at 392. But the equitable exception to the

severely confined categoiy: cases in which new evidence shows

e juror would have convicted [the petitioner], ’” Perkins. 
at 394-95 (alteration in original) (quoting Schlun v. Dein sn u.g

• 298,329(1995)). Thus,
a petitioner asserting an actual-innocence 

error with new reliable evidence—whether it be

claim must (1) “support his allegations of constitutional

exculpatory scientific evidence, trustworthy
. . eyewitness accounts, or critical physical evidence

and (2) “show that it is more likely than not that no r
—that was not presented at trial,” Schlup 513 U. S.

at 324,
easonable juror would have convicted

lum m light of the new evidence,” id at 327. Critically, apetitioner who
asserts an actual-innocence

claim need not “prove diligence to cross a federal court’s threshold.” Perkins, 569 U.S. at 399. But

14
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evaluating the reliability of a petitioner’s proof of innocence.” Id.

Though not well-developed, petitioner’s 

intertwined with his ground three Brady claim.

m]-as-a-faetor relevahtln

assertion of actual-innocence appears to be

In support of the Brady claim, petitioner app
allege that the dtate failed to make available before trial (1) tape recordings that were allegedly made 

by a witness who testified at petitioner’s

ears to

sentencing hearing, but not at trial, and (2) a written 

s unsuccessful efforts to get petitioner 

witness were housed in adjoining jail cells before 

Petitioner further alleges that the tape recordings 

to petitioner and “would have shown that [he] had

statement from that same witness that described the witness

to confess his guilt while petitioner and the wi 

petitioner’s trial. Dkf. # 2, at 25-27, 42-52.
and

the written statement “held evidence favorable” 

never ‘shot with intent to kill.’” Dkt. # 2, at 26.

To the extent the Court understands petitioner’s actual-i 

it is not credible for two reasons. First, the e 

of his

evidence against petitioner and the witness’s written statement about the 

record shows that trial counsel

-innocence claim, the Court finds that

vidence petitioner appears to rely on, namely, a portion

sentencmg transcript containing testimony about unfruitful
attempts to obtain inculpatory

same, is not new. The 

question at petitioner’s sentencingcross-examined the witness in

hearing, submitted the written statement penned by the witness as an exhibit a, that hearing, and 

moved for a mistrial on the basis of the Brady violation alleged in ground three. Dkt. # 2
, at 42-52. 

sentencing hearing and heard 

and the attempts to obtain a tape-recorded 

credibility ofpetitioner’s claim, asserted 14 y 

ent and audiotapes would prove his actual innocence.

Second, and relatedly, the fact that petitioner was present at his 2006

the witness’s testimony about the written statement 

confession from petitioner severelyundermines the 

later, that the allegedly withheld written statem
ears

15
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claim should be excused under Perkins.

IV.

Based on the foregoing, the Court finds that 28 U.S.C
• § 2244(d)(1)(A) governs the 

period and concludes that petitioner’s 

further concludes that petitioner has 

period and has not presented a credible

commencement date for petitioner’s one-year limitation 

habeas claims therefore untimely. The Courtare
not

demonstrated any equitable reasons to extend the limitation 

claim of actual innocence that would excuse his untimely claims. The Court therefore 

respondent's dismissal motion and dtsmisses the petition for writ of hab
grants

eas corpus, with prejudice,
as time-barred. As a result, the Court denies as mootpetitioner’s motion for appointment of counsel, 

stly, the Court finds nothing in the record to support issuance of a certificat
e of appealability. See

28 U.S.C. § 2253(c)(2); Miller-El v^Cockrell, 537 U.S. 322, 336 (2003)

ACCORDINGLY, IT IS HEREBY ORDERED that.

1. Petitioner’s request for an evidentiary hearing on the dismissal motion is 

Respondent’s motion to dismiss (Dkt. # 11) is granted.

The petition for writ of habeas

denied.
2.

3.
corpus (Dkt. # 1) is dismissed with prejudice.

4. A certificate of appealability is denied.

5. Petitioner’s motion for appointment of counsel (Dkt. # 10) 

A separate judgment shall be entered in this 

DATED this 21st day of January, 2021.

is denied as moot.
6.

matter.

CLAIRE V. EAGAN O’
UNITED STATES DISTRICT JUDGE

16
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MARK e. sells, fyy

) 3TTf V

)Petitioner, )
)v.
) Case No. 20-CV-0323-CVE-CDL
)SCOTT CROW,
)
)

Respondent. )

JUDGMENT

In an opinion and order filed c 

motion to dismiss petitioner’s 28 U.S.C
ontemporaneously herewith, the Court granted respondent’s

coipus, and dismissed 

one-year statute of limitations.

ADJUDGED ANDDECREEDthatjudgmentisbereby

agamst petitioner.

§ 2254 petition for writ of habeas
tie petition, with prejudice, as barred by 28 U.S.C. § 2244(d)(l)’s 

IT IS THEREFORE ORDERED,

rendered in favor of respondent and aeai

DATED this 21 st day of January, 2021.

CLAIRE V. EAGAN Cj ---------
UNITED STATES DISTRICT JUDGE
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IN THE DISTRICT COURT OF WASHINGTON COUNTY 

............  - . STATE OF OKLAHOMA — ^

MARK E. SELLS
)
)

Petitioner, )
)vs.
) Case No. CF-2004-239
)STATE OF OKLAHOMA,
)

OISTRJCT COURT WASfiW" 
f J1ULSPIT7F5 r;r.: • ■)

Respondent. «) DEC -2 201!;L
E
0

ORDER DENYING APPLICATIOM ■rr'Q rnrf| .|rT|

this 2nd day of December, 2019,

Petitioner’s Application For Post-Conviction

E-LtEF
NOW on

this matter comes before the Court 

Relief. THE COURT HEREBY
upon the

FINDS as follows:

1. The Petitioner was convicted in November 2006 after a jury trial in the
instant case.

2. Thereafter the Petitioner-perfected an 

Criminal Appeals issued
appeal and the Oklahoma Court of

a mandate affirming the jury verdict.

3. The Petitioner filed ah Application for Post-Convictio 

Motion for Evidentiary Hearinn on 

Amend and Supplement Petiti

n Relief on or about
July 1, 2019,

or about July 22, 2019, and Motion to

oner's Post-Conviction Relief Petition
on or about August

26, 2019.

4. The State filed 

Petitioner’s Application.
a Response °n October 1, 2019, objecting to the

5. In his Application, the 

by the provisions of Title 22 O S. § 1080 for which the
Petitioner failed to allege any circumstance

requested relief can be granted.

required

Appendix
D

!«£%



6. Further, all propositions raised by the Petitioner i 

should have been, raised on direct appeal!

The Petitioner failed to raise any new

n his Application^ Were or

7.
proposition that could NOT have 

o raise them now. 

not intended to provide the Petitioner a

been raised on direct appeal, therefore he effectively waived his right t 

The Post-Conviction Relief Act is8.

second appeal.

The Petitioner's Application for Post-Conviction Relief, therefore, is denied 

Furthermore, the Petitioned Morion for Evident,ary Hearing is moot, and therefore also

denied.

Xay
Judge of the District Court

Certificate of Mailing

Mr. Mark E. Sells DOC #546774 
Lawton Correctional Facility -
5 B-117 -
8607 SE Flowermound Road--------------------------
Lawton, OK 73501

A/>/>€WfV
0



IN THE COURT OF CRIMINAL APPEALS 
____PFJTHE STATE OF OKLAHOM?^^00^

FILED_______

MARK E. SELLS, mar - 2 2020
JOHN D. HADDEN 

CLEftK

)
)

Petitioner, )
)

v. ) No. PC 2020-0016
)

THE STATE OF OKLAHOMA, )
)

Respondent. )

ORDER AFFIRMING DENIAL OF POST-CONVICTION RELIEF

On January 6, 2020, Petitioner, pro se, appealed to this Court 

order of the District Court of Washington County, Case No. 

CF-2004-239, denying him post-conviction relief, 

convicted following a jury trial of Shooting with Intent to Kill and 

Assault with a Dangerous Weapon. He was sentenced to thirty-five

from an

Petitioner was

years imprisonment on the first count and eight years imprisonment 

on the second count. The sentences were ordered to be served

consecutively.

On post conviction appeal Petitioner argues (1) the District Court ^ 

lost jurisdiction when they returned him to

District Court erred in denying him an evidentiaiy hearing, (3) he 

denied effective assistance of trial counsel,

Federal custody, (2) the

was

(4) he was denied a fair and

ApfieNchx
E
f
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PC 2020-0016, Sells v. State

impartial trial, and (5) he was denied due process

In an order filed December 2 2019 the Honorable Linda Thomas, 

District Judge, denied Petitioner’s application for post-conviction relief. 

Judge Thomas found Petitioner failed to allege any circumstance

required by the provisions of Sec. 1080 of Title 22 for which the

requested relief can be granted, that all 

Petitioner were
propositions raised by 

or should have been, raised on direct appeal. Judge 

Thomas found Petitioner failed to raise any new proposition that could

not have been raised direct appeal and effectively waived his righton

to raise them now.

Petitioner’s conviction was appealed to this Court. In an
unpublished opinion issued March 31, 2008, Appeal No. F 2006-1319. 

the Judgment and Sentence was affirmed, 

upon by this Court are res judicata, and all i 

direct appeal, which could have been raised,

All issues previously ruled

issues not raised in the

are waived.

Ineffective assistance of trial counsel was raised on direct appeal 

and is therefore barred by the doctrine of res judicata • The remaining 

Further, the 

s contention the District Court erred

issues are procedurally barred or have been waived, 

record does not support Petitioner 

in denying his post-conviction application without an evidentiaiy

£2
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hearing. An evidentiary hearing is only required when there exists

See Sections 1083-1084 of Title 22.

to relief in a post-

the order of the District Court of Washingt

for post-conviction relief is 

Rules of the Oklahoma Court of

App. (2020), the MANDATE is 

ORDERED issued upon the delivery and filing of this decision.

IT IS SO ORDERED.

WITNESS OUR HANDS AND THE SEAL OF THIS COURT

day of

a
genuine issue ofmaterial fact

As Petitioner has failed to show entitlement 

conviction proceeding,
on

County denying Petitioner's application

AFFIRMED. Pursuant to Rule 3.15, 

Criminal Appeals, Title 22, Ch.18,

this/VtVa
2020.

DAVID B. LEWIS, PresidingVTUdge

V

DANA KUEHN, Vice Presiding Judge

GARY L LUMPKIN, Judge

(j^***-r L-*

ROBERT L. HUDSON, Judge

£3
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5/13/2019
FOIA/PA Section ____
Office of General Counsel, Rm. 924 
Federal Bureau of Prisons 
320 First Street, N.W.
Washington, D.C. 20534

Dear Sir(s):

fo: ;'f - S«i;00
‘:rist>ns

„ ,rt _ My,name iS Mark Edwin Sel,s and my Federal ID number was: #09741 -Ofi? i
nu. Z ofTooTThn F tl' H RT' "■ YUk0n' Oklah0ma fr0m ™Of 2004

by Washington Count* oSm ■ “ Re"°'W,th ^ *» ^gns against me

Second,

I am an Honorably Discharged Veteran of the United States Marine Corns and wn„IH

under the

was notified that I

SiH&ereh^

Mark E. Sells 0 - #546774
acnn Facility 5-B-117
O607S.E. Flowermound Rd 
Lawton, OK 73501

Lawton Corr.

Appendix
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1 IN THE DISTRICT COURT IN AND FOR WASHINGTON COUNTY 

STATE OF OKLAHOMA
j*

2

3=| I “-STATEOF'"OKLAHOM^ls l HICTCuUh I-WASHINGTONCCTok] 
11......... . " Plaintiff, MARTHAMCPOCH-OO.'OTclerk ' \ i i°y

4
APp 0 i ?nnR ':vs.

E> Case No: CF-04-239r-Qoob-tucj
5

n )MARK EDWIN SELLS 
Defendant.6 ’UTY

FIL1D
IN eetiff Of PPIMINAW APPEAL* 
STATE OF OKLAHOMA'

MAR 3 0 Z0O7
MICHAEL S. RICHIE 

CLERK

7

8

9

10 * * * *

. 11 TRANSCRIPT of preliminary

held October 13, 2005, 

before the Honorable

HEARING PROCEEDINGS
12

13
Curtis L. 

Associate District Judge.

DeLapp, I>; s* 14

15 ★ * ★ *

16

17 APPEARANCES:

18 FREDERICK S. 
County Courthouse, 
Oklahoma 74003,

ESSER, District Attorney, 
420 South Johnstone, 

appeared on behalf of the 
MARK KANE, Attorney at Law, 

Bartlesville, Oklahoma 74003,
Defendant.

Washington 
Bartlesville,

State of Oklahoma. 
Box 2566, 

appeared on behalf of the

19

P.O.20

21

22

23 REPORTED BY:
MARY BETH BUCHANAN, C.S.R., R.M.R. 

Washington County Courthouse 
420 South Johnstone, Suite 310 

Bartlesville, Oklahoma 74003-6605

DISTRICT COURT OF OKLAHOMA 
OFFICIAL TRANSCRIPT

24

25
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1
p R o c E E D I N G S

2
the COURT.:

Mr. Sells is

All right. We're here today on3
Edwin Sells, CF-04-239.4

represented by Mr. 

representing the State.
Mark Kane; Mr. Rick Esser 

preliminary hearing.
5

Set for
6 There's been filed in this case a motion to 

Kane, which I have
^ II dismiss and brief in support by Mr.

read8 through.

9 And upon reading that, 

"according to the

Gordon Brown,

particularly the paragraph 

Washington county deputy 

the only time the

10 talking about,

11 and jail administrator, 

defendant12 was held in the Washington County Jail was from
"^'il May 5 th to June

the 2nd, ' and then the minutes that he
14 II reflect.

15
I had the minute sheet pulled because my 

case was the State 

here.

16 recollection of this

for
came to me asking 

We set December 17th,
17 a date to writ him

which is
18 usually the case.
19 If they have 

them writ them back
someone they want to 

for a status docket

writ, I have 

day for initial
20

21 appearance.

22 And then on that date, he did not appear. The
23 || State We passed it because 

authorities would
the State needed —

not release him, but the minute says he

The24

25 || appeared.

A/ye,Vc/ 0^ ff 
/M of m

district court OF OKLAHOMA 
OFFICIAL TRANSCRIPT
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5

1 On that date, we then set it for 

Again, that minute shows that he
February 18th,'\ 2 II try that again.

appeared;
and my redol-l-ecti

4 || to issue

5 || 9: °0 for the

on“was—He- did not appear again and we had

~ we set April the 1st at
another writ, which is - 

status review date. 

April 1st, he6
was still in DOC; and he was ordered7 li to appear. And I had the jail check to see if he was8 jnst double—check my memory whether he 

and they have
was ever here prior

9 11 to May the 6th, 

1° || that is no record of that. At least
my memory.

11
1 don't know, you know, whether these minutes are 

was here in the jail or 

you know, address that if

12 || somebody else or they thought he
13 what. But and Mr. Kane can, 

a different
1.4 Mr. Sells has memory.
15 But my only thing is he did not appear in this 

on a writ of habeas

attorney's office,

16 court till May the 6th of 2005

prosequendum issued by the district
corpus ad17

which18 || is reflected.

19 So, Mr. Kane, my first question is: Does he have
20 a different memory about being here 

you have evidence
earlier than that 

was here earlier than

day?21 Or do
to show he 

exactly what the —22 || that date or

23 1 mean,

we had set him
that's what I remember happening is that24

a number of times and they could not get him25 II here. So. . .

idix H
P-5 Qf./i/

DISTRICT court OF OKLAHOMA 
OFFICIAL TRANSCRIPT
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1 MR. KANE: Your Honor, 

after all of these

SBi»=ff1s=5a=a5^sa^T
the COURT:

as you know,

appearances;

I was not2 II appointed till
and so I can3

4
Uh-huh.

• 5
MR. KANE: But the - And j don11 question6 your recollection.

7
THE COURT: As I said, in your motion there,8 that's why when I read the motion and read those minutes9 II that you have reflected 

10 || 18 th and then
for December 17th 

read the thing about
and February the

the jail, because11 1 remember how the February —
12 1 mean, T remember how 

particularly December 

the writ -

all those things
13 | transpired,

14 11 had set for

15 || asked for the

17th was a date that we
~ or that s when they came in and

writ.
16

And that minute is there for

the writ after

initial appearance17 date, and then they issued
that. And then18 that was — he was not produced.

19
So those minutes need to be

corrected, unless20 || there 's evidence that I'm unaware of that he was here prior
21 to that time. So that's what l'm asking.
22

MR. KANE: 1 will not mislead the Court, 

was here
23 I don't have any evidence that he 

other than what
on those two24 dates,

the minute says.
25

THE COURT: Okay. Now,

OF OKLAHOMA 
OFFICIAL TRANSCRIPT

the rest, the rest of
district COURT

P.6 otlH



7
1' the brief talks about the Interstate Agreement on

the—IADA—f or—r------ "
Detainers2 || Act which I ’in going to call

Purposes of thn

was violated for 

to trial

3jL^reooTd7 a shorter .Version - and that that
4 || two reasons, 

5 II within 120
one, that the 

days; and,
case was not brought 

two, that he was returned back 

or was turned back
to6 II federal 

I II those times he
custody prior to -

following
was here. 

Being familiar
8

with the IADA 

Past and having done
and having dealt 

research in the
9 II that in the with

past on10 this issue or issues regarding the IADA, 

Rackley vs
this case is11 similar to the 

which
case of

-—§tate, R-a-c 

P.2d 1048, which,is
-k-l-e-y,

a 1991 Court of

12 was cited at 814
13 Criminal Appeals case.
14 In that

15 II case claimed his

16 II IADA.

particular case, the appellant in that 

violation of
conviction was obtained in

the

17
The facts behind 

Apparently,

that case, says :18
sometime after the 

cases were
crimes in the 

committed but before the
19 present
20 trial °n the -charges, appellant was placed21

into federal custody. As a result, 

presence for 

examination and trial

the State 

purposes of 

by filing

A Wend fx H 

P< 7 of iij

22
obtained appellant1s

23
preliminary 

two —24

25 II and then quotation marks —

DISTRICT court OF OKLAHOMA 
OFFICIAL TRANSCRIPT
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81

writs Pf habeas 

potation marks__
corpus ad prosequendumA ■ 2 jj — end of

3.
— requesting that 

transported

El Reno to 

District Court, 

he was

the appellant be 

federal
4

from the 

Oklahoma City 

Appellant 

federal

Penitentiary in 

at Oklahoma

5

County 

after 

custody.following 

having 

State

6

claims that7
returned to

8 the Preliminary 

been tried 

lost its

examination without9
the State 

ability to 

court in that

charges, the 

proceed in that 

case disagreed with 

In the first

established that

10

11 case.
The

12
appellant 3 analysis.

Place,13
appellant has not

the14
Present Prosecution 

triggering the 

fails to show 

that

was based 

The

If the detainer 

gave notice

on a detainer15
IADA. record further16

was on file17
appellant

for trial as
or made

required by § 1347 

mandatory to invoke

a demand18

Such notice19
and demand is

the20
agreement Provision requiring the 

the prisoner's 

jurisdiction

State to21
commence before

returned to 

or.place of

22
the original i

23
confinement

And then 

25 II detamer, the IADA

citing § 1347, 

assuming that there
Article m 

was a

only applies in

official transcST^

(d) .24

proper
provides it

courts where
district COURT
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9

^ II detainers are pending.
2 In that case, they went-or)--f-?-saY that h -i c3=l -=carS-e-—done and he hadn't raised it. Mr. Sells has4 raised it.

5
The issue, though, under the IADA 

ways,
as set out in6 II the statute is there s two at least this Court's^ I/ °to get a aware

Prisoner before

tiling a detainer 

by the State -

it on cases.8 One is
under the IADA;9 II that is done 

a form.

snd once
“ and the

'S a nur"her of forms
process is 

under the 

jurisdiction before

filling out10 There
Detainer Act11 which has been 

12 II people
filed in this i 

requesting custody.

And then the

for other

13
court having the i 

duly approved
jurisdiction 

that detainer 

a detainer form, 

the request.

14 II indictment

15 II requires the

of theshall have, then, 

c°urt to sign the
and

request for16 record to be recorded and transmit 
And then there

17
shall be a 30~day period 

authorities before
after18 II receipt of the

appropriate
the19 can be honored in

20 II which period 

disapprove the

22 II availability.

23 II jurisdictions

request

sending state within 

sending state

what call the
the governor of the 

request for 

The Act does

21 may
temporary custody or

apply to the federal
as well.

24 Then upon the request of the officers, written25 request as Provided in that Paragraph,

OFF’Tptst °F 0KLAH0MAofficial transcript

paragraph (a);

H p,

DISTRICT court
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101 The appropriate 

Prisoner in
authorities 

custody shall
having the2

3.
With a cextifieate stating “the term of4
confinement under which the 

the time he's
Prisoner is5 being 

the time
held,

already served,6
remaining to be 

amount of
served on the sentence, the7

good time 

eligibility of the 

°f the state

earned, the time of8
parole

prisoner,9 and any

agency relating
decisions

parole10
to the prisoner.

11 In this case, it would be the federal authorities.12

13 Said authoriti
simultaneously shalles

14 furnishall other officers and appropriate

who have
15 courts inthe receiving state 

detainers
lodged the 

prisoner with

16
against the

similar17
certificates and with notice informi 

custody or
18 ng them 

availability of
of the request for 

reasons 

N°w, in this

19
other

therefore.
20

case, it 's “clear 

request under
that Mr.21 Sells hasnever filed any type of 

asking that he
the first22 Part of theIADA

fee taken. There s a Procedure23 in that set outcase, and he s never done that, 

question is has
24 The

the State filed a detainer25 under the IADA in this case triggering the
DISTRICT court 

OFFICIAL

provisions of
OF OKLAHOMA 

TRANSCRIPT
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111 II that article. Well, as in the Rackley case, the State did2 not file a detainer in this case.a ine other way to get people

Prosequendum, 

document

here is

which is clear 

s were filed.

idling a writ 

that that's

4 || of habeas corpus ad
5 been done and those
6 The filing of a writ of habeas 

trigger the 

a different

corpus ad7 Prosequendum does 

Rackley
not

IADA as set forth in 

statutory and

8 thecase.

9 II animal doing that
It is

different
stuff.

10 The court in Henager vs. State at 716 P.2d 69911 (sic), 

12 || federal

a 1986 case and, again
custody - states that 

under the Act

/ another defendant 

the state
in

must fail the 

You know, filed an
13 detainer

until, 

the agreement is
14 agreement.Until then,

not applicable. The IADA is15 not applicable.
16

And then'it goes on to 

granted by joint
say in that case when a 

the time is

17 continuance is 

d® || tolled.
agreement,

19
But in this 

detainer
particular case, the State did20 | file the not

under the IADA.

and the federal

It filed a writ of habeus

authorities

21 corpus ad prosequendum;
22 II him releasedon the writ, 

statutory animal than

which is, as I said before, a different23
a detainer under the IADA.24

So this Court's ruling is the IADA and its 

Particular
OF OKLAHOMA

transcript nrPZNa rx

25 provisions have not been

district COURT 
OFFICIAL

triggered in this case.
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12^ II T*1e fact
2 II under the

that he was returned is not a violation of the IADARackley case.
3 It's Pretty as close 

they specificall 

tiled two

°n point as you can find as 

case in

4 II far as that

5/I marks the state

6 II Prosequendum

y say in that 

writs of habeas
potation

corpus ad
and that does 

a detainer
not trigger the IADA Act because7 it s not

under that Particular Act.8
And then if it

was a detainer, 

authorities —
as other9 II state, the federal 

s not a detainer 

authorities did

~ Well, 

is that the

another reason10 it
under the Act 

then,

comply with the

federal11
not, comply with or treat it 

statutory requirement 

information

12 II detainer as aand
13 s toProvide to this 

14 /I Paragraph (b) of
Court the

that was in part
Article iv. 

So this Court
15

doesn't even get to the 

tolling by the
issue of16 || whether or not there was a

Preliminary hearing 

that the IADA has

Passing by17 agreement the

18 /I Court finds
19 || this

because in this case, the
not even been triggered incase in regard to Mr. Sells aPPearance here, 

to dismiss is
20 And so the motion

denied by the 

exception to that

21 Court,

22 II the Court.

and Mr. Sells may have an
ruling byfiut it is denied.

23
Having done that, we are set for 

State
Preliminary24 II hearing today.

^ || Preliminary hearin
Aud is the ready to proceed at

g?
Appendix

DISTRICT court 
official OF OKLAHOMA 
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MR.

witness who's still 

-be—Terrarice “Higgs F 

are ready to

ESSER: We are, Your Honor. 

n route irom_Qkl^h^Tnri-^— -
We have2 one

That3 would.-We anticipate his 

otherwise.
arrival shortly.4 Weproceed

5
THE COURT:

Is the defendant ready toS II proceed?

7
MR. KANE: Your Honor 

Preliminary hearing, 

we object to

we are ready to8 proceed for the 

9 of my mouth that

exception,

Bet the word come out
the ruling and note our10

Please.
11

THE COURT: You may have an 

go see if - Before
exception to the 

we start, let
12 If ruling. You want to
13 off the s gorecord here.
14

(AN OFF-THE- 

(A brief RECESS 

THE COURT:

RECORD DISCUSSION 

WAS TAKEN.) 

All right.

WAS HELD.)15

16
Back on the17 record inState of Oklahoma 

its first witness, 

hearing.

versus Mark Edwin 

then, for
Sells. State would 

Preliininary

18 call
purposes of19

20
MR. ESSER: Judge, we would call Orville Lee21 II Sells to the stand.

22
MR. KANE: Your Honor, 

please.
we d like to invoke23 the rule of sequestration,

MR. ESSER:
24

We'd ask an 

custodian of the
exception for Deputy 

and the chief

25 Miller who is the
evidence

official rMsS* V/JeNclix
DISTRICT court



* 1 <

128
1

C E R T I
3“ 2-

STATE OF OKLAHOMA 

4 I C0UNTF OF WASHINGTON
)
)
)

5 I, Mary Beth Buchanan,
6 If Reporter within

7 II certify that 

DeLapp, in the

^ II Oklahoma,

10 I' and the evidence 

a true,

12 || had and the

to the best of

C.S.R., R.M.R., Official Court 

do hereby
and for the state 

on October 13, 2005, before 

District Court of

of Oklahoma,

the Hon. Curtis L.8
Washington County, 

reported the 

and that the above

State of
I stenographically 

given;

and complete 

testimony given, 

my ability. 

Witness my hand and s

proceedings had 

foregoing isand

transcript of the 

taken at said time

11 correct,
proceedings 

and place,13
(

rcj14 3seal this day of15
2006.

16

17

18

19 0uCJ^OskO^\
20 / C.S.R., R.M.R.fifory Beth Buchanan

d Reporter
rvn No. 1052
fc*P. vais; December 31, 2005

21

22

23
/1/5/>evdi‘x24

H-25
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OFFICE OF 
District AttorneyWashington County Office 

420 S. Johnstons, *222 
Barttesvfta, OK 74003 

(018) 337-2860
liErPAX:(&1fl)337-28B6^zi_

Shettoy K, G. Clemens 
Assistant

—:—- Thornes Janar — 
Assistant

Kym K. Franks Wiliams 
Assistant

Rhonda Hllgor 
VJctlm»W#noia Coordinator

Soott Julian 
Assistant

Nowata County Off)Os 
Nowata County Courthouse 

Nowata. OK 74048 
(018)273-3187

Victim Services Canter 
420$. Johnstone, #222 
Bartlesville, OK 74003 

(018) 337-2816

Frederick S, Esser 
Eleventh Judicial District 

State of Oklahoma
Bogus Check Division 

420 S. Johnstone, #222 
Bartlesville, OK 74003 

(918) 337-2824
April 26,2005

U.S. Department of Justice 
Federal Bureau of Prisons 
Federal Correctional Institution 
El Reno, OK 73036

Re: Mark Edwin Sells 
Federal #09471062 
Our Case No.: CF-2004-239 
DOB: 03-21-63

Dear Sir:

Sel!8, an 'nrnate of 1,16 Federal Correctional Institution in a Reno 
Oklahoma stands charged in the District Court of the 11,h Judicial District of the 
State of Oklahoma with Shooting With Intent to Kill - Two Counts and his 
appearance is necessary to answer to said charges.

The District Court of the 11* Judicial District of the State of Oklahoma. 420 South 
Johnstone, BarHesv1!16, Oklahoma, by Associate District Judge of Washington 
County, Curtis L. DeLapp, hereby issues the said Writ of Habeas Corpus Ad 

rosi^uendum t0 M,artha Mersch the c°urt Clerk of Washington County, 420 
South Johnstone, telephone number (918) 337-2860.

N V
appearance before the District Court ofMark Edwin Sells is set for initial 

Washington County.

1Siudic,al Dlstrjct in and for Washington County, 
State of Oklahoma, Fredenck S. Esser, has requested the appearance of Mark 
Edwin Sells for the said initial appearance,

Mark Edwin Sells will be confined in the Washington County Jail, 420 South 
Johnstone, Bartlesville, Oklahoma during the legal proceedings.

Append (A
X

P*?eJ 2.



.<^36-9005<t 1 dinnsatwii^tj *S.'S*5

:Jrhedate.forfee requested prdtteedings is ^t for Ma;T6^

ufllL^ST ^Jf*8 J?156 transPorted bY Deputy Jerry Henshail and Deputy Bill

federal

This is to certify that the above-named inmate will be provided safekeeping, 
custody, and care while in the custody of the Washington County Sheriffs 

Department, and that said Washington County Sheriffs Department will 
fell responsibility for that custody, to include providing the inmate the same level 
of security required by Bureau of Prisons policy, 2 escorts, handcuffe, belly chain 

and leg irons. The inmate will be returned at the conclusion of the inmate's 

appearance in the proceeding for which the writ was issued. I have full power 
and authority to make this certification for said Washington County Sheriffs 

Department as the Sheriff for that authority.

assume

/

Patrick J. Ballard, Sheriff SsS3&
Date

K&bft- Cca urlbrrJ 4-2k-Ct5Reba Crawford, Witness Signature Date

)

Sincerely,

\ V

Frederick S. Esser 
District Attorney

FSE:br
Federal Correctional Institution, Oklahoma 

Spoke With: Q L-f '
_ly (\L« IT

Phone Number: 5 (£ \ 3 D
Date Verified:_
Staff Signature:

Appendix
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)

5
CASE NO. CF-04-239)6 vs .

)7 )MARK EDWIN SELLS,
)Defendant.8

d'7
9

10
Martha Mersch 
COURT CLERK

li \
OF SENTENCING HEARING 

December 20, 2006

3LLTRANSCRIPT12
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Dreilingthe Honorable Janice P.Before14
District Judge OJ15
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¥
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CM 16 •" rlto 5, • \\ // ) \V/• #1§ /« iv17 S

#■' -
oo
d

APPEARANCES :18
FREDERICK ESSER, Distort Attorney, "^hington County
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£
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20o
behalf of the£ Bartlesville _

Defendant, Mark Edwin Sells.21£
<

22o

O

23 p, IJ to Append'*Io
Laurie A. Hoyt, C.S.R. 

420 South Johnstone, Rm. 
Bartlesville
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25

DISTRICT COURT OF OKLAHOMA 
OFFICIAL TRANSCRIPT

t

3?



I A / 18

No, I did not.1 A

2 MR. KANE: Thank you

3 THE COURT: Any further questions,

4 Mr. Esser?

5 MR. ESSER: No, not of this witness.

6 THE COURT: Thank you. You may step down.

7 Do you have further witnesses?

8 MR. ESSER: We have one other at this time,

Dennis Milligan.9

10 Mr. Milligan, if you could raiseTHE COURT:

your right hand and I'll swear you in.11

12 (THE OATH WAS ADMINISTERED.)

13

14 DENNIS MILLIGAN

after having been first duly sworn to tell the truth, the15co
n
COeg whole truth, and nothing but the truth, testified as16co

s
o ■ follows:17O
d

DIRECT EXAMINATION18eC

£
£L
CL 19 BY MR. ESSER:W
UJ
cc

Would you identify yourself for the judge, please?20 Q£
CC

£ Dennis Milligan.21 A
<-I
o Mr. Milligan, why don't you tell the judge where you22 Q
O
5 .
CC reside at this time?23O

Lawton Correctional Facility.24 A

Can you tell the court, before the Lawton25 Q

DISTRICT COURT OF OKLAHOMA 
OFFICIAL TRANSCRIPT .
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1 A He I remember he made a comment that he 

pissed off at her because she would not allow his

was really
2 son to
3 watch except for one hour of cartoons on Saturday and that
4 really upset him. I know when he was speaking on the phone 

his demeanor would change, his eyes would get real beady5

6 and his complexion would get red and he'd be like spitting 

when he would talk and his voice would change, 

whole different person.

7 became a
8

9 MR. ESSER: I don't think I have any other

10 questions at this time

11 THE COURT: Mr. Kane.

12

13 CROSS-EXAMINATION

14 BY MR. KANE:

15 Q Do you recognize this handwriting?to

s
ID
CO 16 Yes, it's mine.ACM
CO
O

CD

17o' Did you write all of these pages?QO

(3

18 A Yes.
5
a. 19 When did you write these pages? 

When I was here about a month ago,

Q
UJg 2 0- A a little over"aUJcc

£ 21 month ago. I'm not sure of the exact date.<

22o Is it more than one letter or just -- was that first? 

This was the first part and this first page was the

Q
O
5

23 AO

24 last part. You have it backward. This page here is last.

25 Q Okay. And so you wrote this letter to whom?

AppeNdixDISTRICT COURT OF OKLAHOMA 
OFFICIAL TRANSCRIPT
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1 A Well,

the District Attorney

I didn't address it to anyone. It was to go to
2 s Office.
3 Q What made you think that he 

I didn t know if he
wanted a letter from you?

4 A wanted one or not. It was the
5 only way I had to communicate to him.
6 Q To what? A letter was the only way you had to
7 communicate with —

8 A Mark. When I came back this time he 

up and discussing any of .this which 

before.

was not opening 

we had discussed
9

10

11 Q Why did you send a 

with the D.A.?
why did you need to communicate

12

13 A Because they had me in a security cell next door to
14 Mr. Sells.

15 Q For what purpose? Had you been a bad prisoner?CJ

en
to
(Ocv 16 A No, sir.<D

S
17d Q Why?O

e>

18 A To see if Mark would open up and I could get him£ on a
a. 19 tape recorder.
UJg 20 Q And they, gave£

£T you a tape recorder?
21£ A Yes .<_/
22o Q And did you get Mr. Sells on tape?

He was suspicious of why I was back in 

a security cell next to him.

He was what?

6
i 23 AO No, sir.

. 24 there in

dffitHclor \3~25 Q
P.4 of 10
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1 A Suspicious of the 

cell back next to him.
reason for me being in 

He just would
a security 

not open up. Kvpry
2

time I'd approach the subject he would ijust not open up at
4 all.

5 Q All right. So you did have the tape recorder on?
6 A Yes.

7 Q But you just didn't 

He never approached the

get any good stuff? 

subject.

But you got him talking about

8 A

9 Q other things?
10 A He talked about other things.

And you got that recording, right?11 Q

12 A No.

13 Q Well, what were you going to do, just punch the
14 recorder on?

15 A I'd run the recorderr> and when he wouldn't 

srsse it and have it
speak on<D 

(O 16CM
CO the subject I wouldo
co ready in case he

17O did the next time we talked.O
e>

18 Q And this was when was this before his trial? 

a month ago.

£a
Q. 19 A It was aboutCO

LLtg 20 Q Okay.aa:
21£ A I'm not sure of the date, and I'm not sure when his<
22o trial was.

O

I 23 QO You knew when were trying to gather evidence 

you knew he hadn't been tried

you from
24 Mr. Sells you were -

yet,
25 right?

DISTRICT COURT OF OKLAHOMA 
OFFICIAL TRANSCRIPT P•5 of 10

H 3



r < 1 25

1 A Yes .

2 Q All right. So it was before his trial?

3 A Yes . I'm not sure of the dates.

4 Q Okay. And what did you do with the tape recordings

5 that you had?

6 A When they pulled me out of the cell I gave it back to
7 Officer Red Eagle.

8 Q And was there anything on

9 A No.

10 Q So how long were you trying to gather evidence? 

You'd have to look at the jail records to see how 

long I was in the cell.

11 A

12 I'd say approximately five days.

13 Somewhere in that area.

14 Q And how was it they chose you to do this?

15 A Because I had brought to their attention because I 

felt like one of the female jailers was going to be hurt 

the attempt to escape.

n
n
<0
<6

16C\J
CO ono
CO

17oo
d

18 If you thought a female jailer was going to be hurt, 

they said here take a recorder and see what he says to you?

I approached them about my concern about a female 

jailer possibly being hurt

Qofl

£a 
a.' 19W
UJg 20 A£ac

£ 21 on an attempted escape. I told 

them what our conversation had been in total.
<
o 22 I was given

a tape to see if I could get any of that on tape, which I
6
i 23o

24 was not able to. So that's when I wrote this letter

25 telling them that apparently he was not going to open up

DISTRICT COURT OF OKLAHOMA 
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1 and discuss it any further.

2 Q Okay.

- 3 'A So I was pulled out of the tank, 

put back into a regular tank.
out of the cell, and

4

5 MR. KANE: I'd like to mark this as, I don't
6 know, defendant's exhibit what? 

I guess make it sentencing

I don't know what number.
7 one.

8 MR. ESSER: No objection.
9 THE COURT: It shall be marked and admitted 

Defendant's Exhibit 1.

And just to get it straight, this 

a copy of the document that 

produced yourself by your own handwriting?

10 for the purpose of this hearing, 

(By Mr. Kane)

Defendant's Exhibit 1 is

11 Q

12 you
13

14 A Yes.

15 Q And it was produced prior to Mr. Sells jury trial in 

Is that correct?

ro
s
2-
c\j
CD 16 this county.o
00

o 17 A Yes, sir.O

d
LL

18 Q And you gave the original of this document to the 

District Attorney's Office.

e0

£
2 19 Is that correct?W
UJg 20 A I gave it to-I believe Officer Red Eagle, 

original document at the time.

the£cr

£ 21 No, I'll take it back. I<
o 22 gave it to my attorney Glenn Davis is who I gave it.to6

‘2g
li. 23 originally.

24 Q All right. And what role did Mr. Davis play in this? 

He was communicating for me to the District25 A

DISTRICT COURT OF OKLAHOMA 
OFFICIAL TRANSCRIPT
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1 THE COURT: Mr. Esser, do you wish to

2 respond ?_

3 Judge, just that I understandMR. ESSER:

Mr. Kane needs to make a record for purposes of appeal.4

Previously, Your Honor, the information that Mr. Kane has5

requested was not provided to him because it was part of a6

pending criminal investigation.7 There is no requirement

under any statute or constitutional requirement I'm aware8

of to advise a defendant who is on trial that he is under9

investigation for other charges at the same time and to10

provide the defense attorney copies of a pending criminal11

investigation while it is still in the course of12

developing.13

We would also argue that it would be14

unconstitutional and in our opinion a violation of my15ros
■9(OCM ethical duty to file a charge against someone before I had16(C

s
I have to wait until I havethe evidence against them.17•8 .

d
sufficient evidence to show at least probable cause and18

£
CL
Q. more likely what I could do to convince a jury beyond a 

reasonable doubt of a criminal charge before I file it.

19
CO

g 20£cc
So I understand why Mr. Kane has to make the21£

<
argument, but I'd ask the court to overrule it.22o

6
1 Your Honor, I'm not so foolish to23 MR. KANE:8 "

think -- I don't think you're so foolish to think that I'm24

arguing he should have given me this because of the threat25

DISTRICT COURT OF OKLAHOMA 
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to shank somebody or asking somebody to commit another 

rimo nn his behalf. There's evidence in here about the

charged with and went to trial on. 

that should have been given

1

9

crime that Mr. Sells was3

That's whaf. I'm talking about 

to me for that purpose, not for any future charges.

I understand your point.

4

5

THE COURT:6
MR. KANE: Thank you.7

Please give me Defendant's

the court is

THE COURT:8
Mr. KaneAll right..Exhibit 1, please, 

going to deny your motion and you may 

Defendant's Exhibit No.

9
have an exception.

10
admitted for the record,1 has been11

Sell'sit will be part of the appeal in Mr.and I'm certain12

13 case.
Your Honor, I don't know whether 

additional witness for 

could be easily found out by 

I don't have a recollection one

MR. KANE:14

Mr. Milligan was endorsed as an15
n
K
V Itof trial or not.purposes(Oeg 16
o
® looking at the computer.17oo
d Obviously he wasn't used.

Anything else you want to say
S the other.18 way or
«6

£ THE COURT:CL
0. 19
UJ

about that?20g
UJ Your Honor, not at thisCC MR. KANE: No,21£
<

point.22o

5 • Do you wish to makeAll right.THE COURT:2 23g
u.

opening statement?24 an
will not beYour Honor, weMR. KANE:

DISTRICT COURT OF OKLAHOMA 
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State of Oklahoma, 
Coimty of Beckham

SWORN AFFIDAVIT

I, Mark E. Sells, who resides at North Fork Correctional Center CS #251, 1605 E. Main Street,

Sayre, OK 73662; make this sworn statement under penalty of Perjury. 28 U.S.C. § 1746 

I so state, having personal knowledge of the facts set forth in this affidavit, that: The following is 

True and correct, to the best of my knowledge and memory:

That in late October or early November of 2006, while I was a prisoner at the Washington

Coimty Oklahoma jail, I had several conversations with Dennis Milligan, who was a 

prisoner in the next cell. These conversations were Always initiated by inmate Milligan. In 

these conversations I talked freely about my upcoming Trial, and how I knew I would win

at Trial. I stated the following repeatedly, even when inmate Milligan tried to tell me the 

State would ‘put me away for the rest of my life’: I talked about my ‘intent’ to send my 

father a ‘message’ to quit coming to my house, threatening me, that he would get DHS to 

‘take’ my son from me. That my plan was to show up unannounced at my parents’ house 

and fire a ‘shot’ OVER my father’s head to let him ‘see’ how it ‘feels’ to have someone

show up unannounced and start problems. I talked about disconnecting the phone line at 

the house to give me a head start in leaving before his parents called the police. I NEVER 

had any intention of hurting either of my parents in any way, and certainly not trying to kill 

either of them. I never had any [plan] intent to harm either of his parents, in any way. 

Inmate Milligan, [on behalf of the State] offered to commit first degree murder, trying to 

‘entrap’ Petitioner in an illegal act. He, after initiating a conversation, stated that I should

not take any chances in a courtroom with a jury, and that he could ‘take care of my parents

1 v
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if I wanted him to’. When I said, ‘what do you mean ‘take care of them?’, he said he could—

""IdHThem for me, for a price, that he had been in prison a long time and had ‘connections’.’

I responded to this by saying “I am going to win in court, and [that] he better not go near

my parents or harm them or any of my family in any way!” I found out at my sentencing

Hearing on 12-20-2006, that these conversations had been recorded by inmate Milligan

and the State, hoping I would admit Guilt and further incriminate myself. Inmate Milligan

was lying on the Stand, and I demanded the confessed tapes be played to prove he had

perjured himself and prove the State had put him on the Stand to lie. It was then, off the

record, the District Attorney said [lied] the tapes had been ‘misplaced’.

This is what was said, to the best of my recollection, and is evidence that I never intended to harm

either of my parents.

IT IS SO SWORN:

Mark E. Sells

' CERTIFICATE OF VERIFICATION
I, Mark E. Sells, state under penalty of peijury under the law, that the foregoing is true and correct, 
to the best of my knowledge, per Title 28 U.S.C.A. § 1746; 18 U.S.C. §

on,
MarkE. Sells Date

NOTARY
Applicant, Mark E. Sells, being known to me, appeared before me, swearing the 

afore is True and Correct to the best of his knowledge.
Subscribed and sworn to before me this day of(J[ 4 ,2021.ur, ia<lf

> 21003855 |
> EXP. 03/20/2025 ! S

My Commission Number is: r<V

My Commission Expires: 3v3Q

"“llllltl**"
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