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Before LOKEN, SHEPHERD, and ERICKSON, Circuit Judges.

SHEPHERD, Circuit Judge.

Robert Nathan Hensley was charged with attempted enticement of a minor to
engage in illegal sexual conduct, in violation of 18 U.S.C. § 2422(b) (Count 1);
attempted production'bf child pprndgraphy after having previously been convicted
of child sex crimes, in violation of 18 U.S.C. §§ 2251(a) and 2251(e) (Count 2); and
possession of child pornography after having previously been convicted of child sex

crimes, in violation of 18 U.S.C. § 2252(a)(4)(B) (Count 3). Hensley filed a motion
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to suppress evidence, and after an evidentiary hearing, the district court' denied the
'motion.-Follow'ing a jury trial, Hensley was found guilty on all three counts. The
district court senténced him to 420‘months lmprisonment on each count. to run
concurrently, and’ superv1sed release for llfe Hensley appeals the district court’s
denial of his métion to suppress as well as hrs convrct1on and sentence, arguing that
the evidence was insufficient to support his convrctrons that the drstrrct court erred .
in instructing the j Jury, that the government made 1mproper and preJud1c1al closing
remarks; and-that his sentence for Count 3 was 1llegal Havrng _]UIISdlCthl’l under 28
US.C. § 1291 we affirm. '

Aeneen b
e

On October 12,2017, Hensley responded to a Crarosllst advertisement posted
by an FBI agent. The advert1sement indicated that a father and: daughter whose age
was listed as 18, were travelmg through the Conway, Arkansas area and were
looking to have sex. Between October 12, 2017 and October 13 2017, Hensley and
the agent, posing as the father, exchanged numerous text messages relatmg to
Hensley’s méeting the father and his #daughter” so Hensley could have sex w1th the
daughter. Approximately five minutes into their exchange on October 12, the father
told Hensley that his daughter was 14. Sometime later, Hensley texted that he was

“not into minors™ arid also said “18 and up only » R. Doc. I, at 4. Nonetheless,
Hensley continued to exchange sexually expllclt text messages with the father, in
which Hensley described in detail various sex acts he wanted to perform on the
daughter.. He also asked the father to “[s]end front pic tits and pus.” R. Doc. 1, at.
S. Hensley offered to pay to perform séx acts on the daughter -while the father
watched, and even offered to “buy” the daughter for $3,000, for which-the daughter
would receive “a lifetime of bondage and sex.” R. Doc. 1, at 5. Upon the father s

request, Hensley texted a' plcture of himself.

'The Honorable Susan Webber Wright, United States District Judge for the
Eastern District of Arkansas.



At around 4:00 a.m. on October 13,2017, Hensley calledtheNational-Human
Trafficking Hotline to anonymously report suspected trafficking of 2 14-year-old
minor female. Later, Hensley and the'agen“(, still posing as the father, resumed their
text conversation. Through text messages, Hensley and the father agreed to meet at
an Exxon gas station in Cabot, Arkansas, at 2:00 p.m.; Hensley would pay $150 to
have sex with the daughter; and the father could watch. Hensley admittedly drove
to the Exxon. Additionally, four law enforcement officers drove to the Exxon.
Hensley and the father exchanged text meseages in which each party wanted the
other to reveal himself first. The meeting did not take place. Shortly ‘fhereafter,
Hensley texted the father, provided his address, and invited him to his house for oral

SEX.

"The agents drove to Hensley’s address, and they used his license plate data to
pull up the ass001ated driver’s license information. The photo on the license was
consistent with the photo Hensley had texted to the agent FBI Special Agent John
Sablatura then placed a ruse service call to Hensley s heating and air conditioning
business. Hensley left his home in his work truck, and the agents pulled him over
approximately a mile frpm his home. They questioned him about the minor female
who he suspected was being trafficked. I:Iensley'told, the agents he was glad they
were there and he had information about the girl to help them out. Further, he
admitted sending the text message reQuesting “front pic tits and pu_s'.”- Eventually
the agents asked Hensley if he had a laptop computer and if they could review fit.
The agents obtained Hensley;’s consent to search his home for the laptop and to
search the laptop. The agents found and seized the laptop.

On October 17, 2017, Hensley was arrested and charged with attempted
enticement of a minor and attempted production of child pornography. A forensic -
examination of the laptop revealed three images of minor children engaged in
sexually explicit conduct. Subsequently, the grand jury returned a superseding
indictment, adding one count of possession of child pornography. |



Before trial, Hensley filed a motion to suppress the statements he made to the
agents and any evidence obtained as a lesult of his custodial interrogation. The
district court held an evidentiary.hearing, at which Hensley, the agents, and other
witnesses testified. Thereafter, the district court entered a,comprehenswe order
denying the motion to suppress. The district court rejected Hensley’s argument that
he was unlawfully seized in violation of the Fourth _,Amendlnent When tlle agents_
pulled him over and questioned him, finding that the agents had reasonable s'uspic'ion,:
to pull him over and that the encounter became consensual by the time questlonmg’
began. The district court further held that Hensley knowmgly and voluntarlly
waived his Miranda? rights, but even if he had not, his 1nterlogatlon was not custod1al
and thus the agents were not requlred to.give, him any eranda warnmgs

L At trlal FBI Computer AnalySIS Response Team analyst T1m Whltlock‘
testified for the government. He found three images of Chlld ‘pornography in
unallocated space on Hensley’s.laptop, meaning the images were on the computer
but had been deleted either by the user or the computer’s oper_ating system. He could
not definitively say who deleted the images or when tney were deleted. Whitlock
explained that the images were digital and could have been received on the laptop
or transferred from another digital source, but he could not definitively say which.

Hensley’s computer expert, Robert Gray, testified that the 1mages could have been
accessed by Hensley from links found on the websites in. Hensley s browse1 history,
as described in the_ trial exhibits. While Hensley denied producing or savmg the
images, he testified that he surfed the 1nternet_ in his free time, typically for sexually
explicit material by searching'and then )clickin'g on links. He did not teStify about
using any other digital source to access or upload sexually explicit material. It is
undisputed that the laptop on which the images were found was manufactured in
China.

Hensley S browsel hlst01y revealed an inter est n pornoglaphy where youth
was empha51zed and the government 1nt1odueed this hlst01y as ev1dence at trial.

Miranda v. Arizona, 384 U.S. 436 (1966).
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Hensley admitted intentionally accessing all of the websitesTinthetrial-exhibits:-For
example, he accessed the website “youpgpetite.org,” the description of which
included the word “teen.” Gray testified that the websites’ homepages indicated
there was no child pornography on the sites and that there was a very high likelihood
that no child porn was on the sites. Gray admitted, however, that he did not access
the content of those sites but rather visited only the homepages. Hensley accessed
some of thé sites using the prlvate browse1 functlon although he denied using the

functlon mtentlonally

Both =e-xp'e:rt's testified that the images found on Hensley’s laptop could have
been intentionally:accessed from 'the internet or could hdve been temporarily saved
without the user’s knowledge as “pop-ups,” which refer to items automatically
opening on a computer. Hensley described seeing pop-ups when he: accessed “adult
videos” or websites. Whltlock determined that the laptop was used to access the
internet and that Hensley was the user. Hensley admitted at trial that he used the
laptop to access the interriet, including the websites listed in the government’s
exhibits. | | - | ‘ |

Whitlock testified that a program called CCleaner was on Hensley’s laptop
CCleaner is a cleanmg software that deletes and assists in hiding items. Whitlock
determined that CCleaner was run at 1:52 a.m. on October 13, 2017. Gray testified
that the launch of CCleaner did not necessarily mean Hensley’s laptop was cleaned
then. Hensley admitted that a store mstalled CCleaner on his laptop, but he denied

intentionally launching it.

* The government introduced in'tq'b evidence certified records of Hensley’s prior
child sex crimes convictions. When Special Agent Sablatura was asked on direct
xamma’uon about the nature of the conV1ct10ns Hensley requested a limiting
instruction. The district court gave a limiting . instruction during trial and
admonished the jury that it “may -not -consider these- conv1ct10nsv as evidence he
actually committed the crimes that he’s charged with in this case.” R. Doc. 111, at
35. Hensley did not object or request an'y_ other specific language in this limiting
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instruction. The district court admitted only the nature of the prior convictions, not

any of the underlying facts. L

Over Hensley’s objection, the district court’s jury instruction on the attempted
enticement charge contained the following illustrative example: “The act of driving
to a planned meeting location has been found sufficient to show that a defendant
took ‘4 substantial step towards commission of the crime.” -R. Doc. 91, at 13. Also
over Hensley’s objection; the district court’s.jury .instruction on the. attempted.
production charge .contained the following illustrative example:-“Asking for nude
pictures of a minor may constitute a substantial step to produce. child pornography.”
R. Doc. 91, at'16. Additionally, the district court mstructed the jury that it could\
consider evidence of Hensley’s prior. convictions for its tendency to show a
propensity to commit. sex offenses against children, as well as to. determlne_
Hensley’s intent, knowledge, and lack of mistake. R. Doc. 91, at 5. The district
court’s instructions further reminded the jury: “[IJf you were instructed that some
evidence was received for a limited purpose only, you must follow that instruction.”
R. Doc. 91, at 4. |

At the close of the evidence, Hensley moved for judgment of acquittal, which
the district court denied. The jury returned a guilty verdict on all counts. The district
court sentenced, Hensley to three concurrent terms of 420 months imprisonment.
During sentencing, Hensley acknowledged more than once that he faced -a
mandatory . minimum of 420 months or 35 years, on Count 2. At one point the
district court acknowledged that the statutory maximum for Count 3 is 20 years but,
stated that Count 2’s mandatory minimum “governs this sentence.” R. Doc. 109, at.
23. Hensley did not object to the sentence on Count 3. |

On appeal Hensley challences (1) the district court’s denial of hlS motlon to
suppress; (2) the sufﬁc1ency of the evidence supportmg his convictions; (3) the
district court’s jury instruction regarding his prior convictions and its use of
illustrative examples. in Insnuctlon Nos. 9 and ‘11; (4) five.of the government’s
closing remarks as being so pI‘Q]UdlC‘i&l that they wanant reversal; and (5) the legality
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of Ris sentence for Count 37 Due to the mature~ofthe-issues;-we-wit-begin-by

addressing the sufficiency of the evidence;

II.
A

Hensley challenges the sufficiency of the evidence supporting his convictions
for Counts 1-3.- “We review the sufficiency of the evidence supporting a conviction
de novo,"vieWing'the evidence most favorably to the verdict, resolving conflicts in
favor","of the verdict, and giving it the benefit of all reasonable inferences.”” United
States'v. Riepe, 858 F.3d 552, 558-59 (8th Cir. 2017) (citation omitted). The verdict
must be upheld “if ‘there is an interpretation of the evidence that ‘would -allow a
reasonable jury to find the defendant gu11ty beyond a reasonable doubt.”” Id. at-559

(01tat10n omitted).

Hensley argues that the evidence was insufficient to support his conviction for
attempted enticement of a minor to engage in illegal sexual conduct, in violation of
18 U.S.C. § 2422(b). To convict Hensley of enticement of a minor, the government
must proVe beyond a reasonable doubt that he: “(1) ‘used a facility of interstate
commerce, such as the internet or the telephone system;’. (2) ‘knowingly used the
facility of interstate commerce with the intent to . . . entice a persoh to engage in
illegal sexual act1v1ty, .and (3) ‘believed that the person he sought to . . . entice was
under the age of eighteen.”” United States v. Young, 613 F.3d 735, 742 (8th Cir,
2010) (citation omitted). To prove an attempt, the government must prove that the
defendant intended to commit the predicate offense and took a substantial step in
furtherance of the offense. See United States \2 Bernhardt 903 F.3d 818, 827 (8th
Cn 2018) '

Hensley contends that the evidence is insufficient to sustain his conviction on

this count because: (1) he was responding to a Craigslist advertisement which listed
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the female’s age as 18; (2) his text messages with the undercover agent indicated
that Hensley was seeking a sexual encounter with a female who was 18 years old; '
and (3) he had no direct communicatio_l‘l w_ith the minor and alerted the National
Human Trafficking Hotline about the situation. Additionally, he asserts that he did
not take any substantial step towards committing the offense.

The evidence is sufficient to show that ,He;'nsle;y infend'ed ’g'o}enti‘ce, the fictitious ‘
minor female to engage in illegal sexual conduct and that'hej took a svub.stanﬁal step
towards commission of the offense by planning and ult_ifnately dri?fng to the Exxvo_f}
station to meet the minor and her “father.”” In Hensley’s méSséges lwi_th 'thve‘ ':
undercover agent, the agent made it clear to Hensley that the fictitious minor was 14
years old. Hensley continued to engage in the conversation, responding multiple
times with sexually explicit messages and inquiring as to whether the agent would
“sell her.” It is clear from the messages that Hensley was negotiating sexual activity
with a minor child, and in particular that he was intending tb-\-_/ioléte Ark. Code Ann.
§ 5-14-127 (sexual assault in the fourth degree). His assertions to the contrary
'simply created a factual dispute for the jury to resolve, and a reasonable jury could
have found unpersuasive his testimony that he was not serious about the 'éxc,hange.
Again, from the explicit nature of the meséages, which evince an intent to have sex
with the minor in exchange for cash, and his actually rhaking'plans to meet the “girl”
and her “father,” a reasonable jury could easily reject Hensley’s view of the evidence
and discount certain facts in his favof. The fact that the minor did not exist, or that
Hensley never met her or communicated directly with her, is of no moment, as
attempted enticement may occur through an adult intermediary or when there is no
actual minor involved. See United States v. Spurlock, 495 F.3d 1011, 1014 (8th Cir.
2007) (“[TThe efficacy of § 2422(b) would be eviscerated if a defendant could
circumvent the statute simply by employing an intermediary to cafry out his intended
objective.” (citation omitted)); United States v. Pierson, 544 F.3d 933, 939-40 (8th
Cir. 2008) (affirming conviction for attempted enticement of a minor where “victim”

was an undercover profile posing as a 13-yeaf—old girl); see also United States v.
Yost, 479 F.3d 815, 819 n.2 (1 lﬁh Cir: 2007) ‘(per curiam) (fexplainin_g that an actual
minor is not required for an attempted enticement conviction and that “[i]t is
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sufficient that a defendant believe a minor is involved”)—Finally,the factthat-he—~—
arranged for and traveled to a potential meeting at the Exxon station satisfied the
substantial step -requirement. See ‘Xg_u_r;g, 613 F.3d at 743 (explaining that
defendant’s reserving a motel room and traveling to the motel in order to have sex

with a minor constituted substantial steps towards committing the crime of
enticement of a minor); see also Spurlock, 495 F.3d at 1014 (explaining that making
plans with minors’ mother to meet at a motel in. order to have sex with minors
constituted a substantial step towards committing the crime of enticement of a
minor). ’Ac"c'o'rdingly,-'We conclude -that the evidence is sufficient to sustain

Hensley’s conviction for attempted enticement of a minor.
2.

Next, Hensley argues that there was insufficient evidence to support his
conviction for attempted production of child pornography. To convict Hensley of
attempted production of child pornography, the government needed to prove beyond
a reasonable doubt that: (1) he believed that the female was.a minor; (2) he attempted
to entice the minor to engage in sexually explicit conduct; (3) he intentionally
engaged in this behavior in order to produce a visual depiction of that conduct; and
(4) he used a means of interstate or foreign commerce. See United States v.
Schwarte, 645 F.3d 1022, 1030 (8th Cir. 2011). The government also needed to
prove that Hensley took a substantial step towards the commission of the offense.

1d.

Hensley does not dispute that he sent a text message to the undercover agent
instructing the agent to send a photograph of the minor’s breasts and vagina. Instead,
Hensley argues that he did not believe the female was a minor, as evidenced by his
messages in which he stated that the minor female looked 18 and that he was not
interested in a minor child, and his message was not intended to be taken seriously.
He also asserts that because there were no actual images, the jury would have

resorted to speculation as to what those images would have depicted. Finally; he

LY
-
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argues that mere nudity is insufficient to.prove that the images would have depicted
sexually explicit conduct. ]

The evidence is sufficient to show that Hensley believed the female was a
minor.and that, using a- means of foreign- commerce; he attempted to-entice her to,
engage in sexually explicit conduct for the purpose of prodnci_ng a visual depiction
of said conduct. See Pierson, 544 F.3d at 938-40 (finding sufficient evidence for
attempted production conviction where defendant and fictitious. minor: discussed
" minor’s age to be 13 and defendant asked minor to transmit nude pict_urés of herself.
via webcam). First, there was ample evidence -showing that Hensley believed. the
fictitious female was a minor. Indeed, the text messages. between, him and the
undercover agent repeatedly reference the minor’s age, 14, Additionally, Hensley
called the National Human Trafficking Hatline to report his.belief that a 14- year. oid
female was a potential victim of trafficking. Based on the ev1dence a reasonable
jury could conclude that Hensley believed the female was a minor and reJect his
testimony to the contrary.

Second, a reasonable jury could have disbelieved Hensley’s claims that his
request was not a serious one. He admitted on cross- -examination that nothing in his
request to the undercover agent would mdlcate that he was not smcere Moreover,
the explicit nature of his request, his, prior conv1ct10ns for sex offenses and
comments demonstratlng his sexual purpose all supported a ﬁndmg that Hensley
was quite serious in requesting this image.

Thlrd there was sufﬁc1ent evxdence from Wthh a 1easonab1e jury could find
that Hensley was. seeking sexually exp11c1t 1mages ‘In the context of chlld
pornography, ¢ sexually explicit conduct” includes “lascmous exhlbltlon of the anus,
genitals, or pubic area of any person.” 18 U.S.C. § 2256(2)(B)(iii). “Lascivious”
means sexual in nature.” Unlted States V. WaJlenfang;, 568 F.3d 649, 657 (8th Cir.
2009) (c1tatlon omltted) “Lascmousness may be found when an image of a nude
or pamally clothed chlld focuses on the child’s genitals-or pub1c area and is intended
to elicit a sexual response in the ‘viewer:”* United States v: Petroske, 928 F.3d 767,
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772 (8th Cir. 2019). Here, Hensley requéstedan image of the'minor female*s-vagina
while negotiating with the undercover agent to have a sexual encounter with the
minor, and the nature of the messages evinced an inference that Hensley’s request
was intended for sexual purposes. Accordingly, a reasonable jury could infer from
the evidence that Hensley was mtenUonally seeking a sexually explicit or lascivious

image of the minor female

~ Finally, it is established that asking for an image of a minor’s genitals
constitutes a substantial step to produce child pornography. - Schwarte, 645 F.3d at
1030-31" (explaining that defendant took a substantial step towards committing
production of child pornography where he asked minor to send him nude pictures
- and videos of herself, offered to provide her a laptop in exchange for said pictures
or videos, and provided a mailing address where she could -mail the video).
Accordingly, we conclude that the evidence is sufficient to sustain Hensley S
conviction for attempted production of child pornography.

Next, Hensley challenges the sufficiency of the evidence supporting his
conviction for posses'si"on of child pornography. To convict Hensley of possession
of child pomography, the government needed to prove beyond a reasonable doubt
that Hensley: (1) knowmgly possessed an item of child pornography, and that (2) the

SHensley also argued in his reply brief and at oral argument that, because the
photo he requested may have already existed at the time he requested it, the jury
could not find beyond a reasonable doubt that he enticed or persuaded a minor to
engage in sexually explicit conduct in order to produce a visual depiction of it. He
cites a Second Circuit case, United States v. Broxmeyer, 616 F.3d 120 (2d Cir.
2010), in support of this proposmon But “[t]his [CJourt does not consider issues
raised for the first time on appeal in a reply brief’ ‘unless the appellant gives some
reason for failing to raise and brief the issue in his opening brief.”” Jenkins v.
Winter, 540 F.3d 742, 751 (8th Cir. 2008) (citation omitted). Hensley does not
provide a reason for his failure to raise and brief this argument in his opening brief.
Therefore, the argument is waived. See id.

-11-
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item was transported or produced in interstate or foreign commerce by any means.
See Schwarte, 645 F.3d at 1033.

Hensley brings two main challenges to' the. sufficiency of the e\/idence as to
Count.3. -He first argues that the government failed to prove-the jurisdictional
element beyond a reasonable doubt. He does not dispute. that agents found three .
images of child pornography in unallocated space on Hensley’s computer. -He also,
does not dispute that the computer on which the images were found was
manufactured in China, which this Court has found sufficient to satisfy the
jurisdictional element of § 2252. See United States v. Koch, 625 F.3d 470, 479 (8th
Cir. 2010) (citing United States v. Mugan, 441 F.3d 622, 627-30 (8th Cir. 2006)).
Accordingly, Hensley’s first argument fails. S

. Second, Hensley asserts that the evidence was insufficient to show that he
“knowingly possessed the images by virtue of their location .in unallocated space on
his computer. Although “the location of child pornography in inaccessible internet
and orphan files can raise serious issues of inadvertent or unknowmg
possession . . . these are issues of fact, not of law.” United States v. Kain, 589 F.3d
945, 949 (8th Cir. 2009). Here, there was Sufficient. circumstantial evidence
supporting a finding that Hensley knowingly possessed the images, even if there is
some evidence supporting his alternagive explanation that he did not know those files

were located on his computer and were automatically downloaded by his browser.
Where the evidence “rationally supports two conﬂlctmg hypotheses we “will not
disturb the conviction.” United States v. McArthur, 573 F. 3d 608, 614-15 (8th Cir.

2009) (citation-omitted) (affirming conviction for possession of child pomoglaphy
over defendant’s argument that images’ lOCE_ltlQD in unallocated space meant he did
not know'ingly possess them). A reasonable jury could find that Hensley knowingly
possessed these images, notwithstanding the fact that they were located in

unallocated space on the computer. Accoxdmgly, we conclude that the evidence was

sufficient to sustain Hensley s conv1ct10n for possession of child pornog1aphy

N .
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Hensley also contends that the d’istricg' court erred in instructing the jury in two
respects. First, Hensley challenges the instruction on how the jury may properly
consider’ the evidence of his prior convictions. Second, Hensley challenges
Instruction Nos. 9 and 11°s illustrative examples regardmg a “substantial step” for

Counts 1 and 2, respectively.

——
.

"Hensley' argues that the district court erred in not giving a written limiting
instruction that his prior convictions may not be considered as evidence that he
committed the crimes at issue. We review the district court’s instruction on prior
conviction evidence for plain error because Hensley . failed to make a
contemporaneous objection before the district court. - See United States v. Poitra,
648 F.3d 884, 887 (8th Cir. 2011). To succeed under the plain error standard,
Hensley must show there was an error that is clear or obvious under current law; the
error affected his substantial rights; and the error “seriously affects the fairness,

integrity, or pubhc reputatlon of JudIClal proceedmgs ” Id.

At trial, the ’govemment introduced into evidence -certified records of
Hensley’s prior child sex crimes convictions. Hensley then requested a limiting
instruction, which the district court granted. As Hensley requested, the district court
Verbai'Iy admonished the jury that it “may not consider these convictions as evidence
he actually committed the crimes that he’s charged with in this case.” R. Doc. 111,
at 35. Hensley did not object or request any other specific language in this limiting

instruction.

At the initial instructions conference, Hensley requested a “[Federal Rule of
Evidence] 404(b) limiting instruction” regarding his prior convictions. The district
court rejected his request because, under Rule 414, his prior convictions were

admissible for more purposes than his proposed instruction allowed. Before the final
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instructions conference, the district court circulated to the parties its limiting
instruction, which reads as follows:,

G-

You have heard evidence that the defendant has previously been
_convicted of other-sex-offenses-concerning children. You may consider
this ev1dence for its tendency, if any, to show the defendant’s
' propensity to engage iri crimes such as those charged in the Superseding
Indictment. "You may also consider that evidence to determine the
defendant’s: intent, knowledge, .and whether the charges in the
Superseding Indictment are a result of mistake. ‘ |

R. Doc. 91, at 5. We find the district court’s instruction to be an accurate statement
of law. See Fed. R. Evid. 414 (providing that, in a criminal case where the defendant
is accused of certain sex offenses, evidence that the defendant committed other such
sex offenses is admissible and “may be considered on any matter to which [they]
[are] relevant”); Fed. R. Evid. 404(b) (providing that “Ie]vidence of a crime, wrong,
or other act” is admissible to p‘rove “motive, opportunity, intent, preparation, plan,
knowledge, identity, absence of mistake, or lack of accident”). Hensley did not
object to this instruction, despite having the opportunity to do 'so at the time the
instruction. was first discussed and again' following consideration of the last
instruction. Moreover, although Hensley had proffered a limiting instruction stating
that the jury may not convict a person simply because they believe he may have
committed similar crimes in the past the instruction further stated that the jury may
consider prior convictions “only on the issue of [his] intent or lack thereof.” The
district court rejected the instruction as “too limiting” because it did not say the prior
convictions were admissible to show propensity, knowledge, or lack of mistake or
accident. R. Doc. 115, at 3-4. The district court did not err in rejecting Hensley’s
instruction because it was an incorrect statement of law. Additionally, the district
court’s Instruction No. 2 reiterated the limitation on the jury’s consideration of
Hensley’s prior convictions, stating: “[I]Jf you were instructed that some evidence

39 &L

was received for a limited purpose, you must follow that instruction.” “[A] jury is
presumed to follow all instructions.” Umted States v. Paul, 217 F.3d 989, 997 (8th

Cir. 2000) (citing Jones v. Umted States 5”7 U.S. 373, 394 (1999))
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Even if it was error for the district court not to expressly repeat in the written
jury instructions the admonition that the jury could not consider Hensley’s prior
convictions as evidence that he actually committed the crimes at issue, that error was
not clear or obvious under existing law. Given the district court’s verbal and written
instructions as a whole, the substantial evidence presented and the fact that only the
convictions and not the underlying facts were admitted, any error _d1d not affect
Hensley’s substantial rights or the fairness, integrity, or reputation of the
proceedings. See Poitra, 648 F.3d at 887. Accordingly, there is no plain error
warranting relief.

Hensley timely objected to the district court’s use of il 1uétrative examples in
' Instruction Nos.9and 11. “Accordingly, we rev1ew for abuse of discretion.” United
States v. White, 863 F.3d 784, 790 (8th Cir. 2017). “[W]e evaluatejury instructions
by viewing them as a whole and affirm if the instructions fairly and adequately
submitted the issues to the Jury » United States v. erght 246 F.3d 1123,1128 (8th
Cir. 2001).

A district court “fnay comment on evidence to assist the jury so long as it
makes it clear that the jurors must make all factual determinations themselves.”
United States v. Ray, 250 F.3d 596, 602 (8th Cir. 2001). However, it must avoid
placing undue emphasis on one party’s ev1dence See Caviness v. Nucor-Yamato
Steel Co., 105 F. 3d 1216, 1222 (Sth Cir. 1997) “A [district] court must be careful
if it intends to tie in principles of 1aw to the facts.” Vansklke v. ACF Indus., Inc.,
665 F.2d 188 202 (8th Cir. 1981). '

We find the Tenth Clrcult s decision in United States v. Bowen, where the
court rejected a defendant’s challenge to-a jury instruction containing an illustrative
example, to be instructive. See 437 F.3d 1009, 1017 (10th Cir. 2006). In Bowen,
the defendant was charged with and cenvicted of possession -with ‘the intent to
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distribute methamphetamine. Id. at 1013-14. The court determined there was
sufficient evidence to support the Ju1y ’s veldlct mcludmg evidence that the
defendant constructively possessed the dlugs based on his presence in the car where
the drugs were found his 1eachmg undeér the passenger’s seat, his nervousness
around the pohce ‘and the plastlc baggies ‘associated ‘with drug distribution that
police found in his pockets. Id.at 1015. On'appeal, hé challenged a jury instruction
explaining what the government must show to pr ove that he COHStIUCthC]y possessed
the dxugs Id. at 1016-17. The challenged mstruc‘uon stated '

In addition to knowmgly havmg the power or abl 1ty o’ cofitrolan -
object, the- government must prove an act on the-part of the defendant
by which that power or ability is manifested and implemented, such as

" an act placing the object within easy reach of the-defendant, or an act .
concealing the object from view. o

Id. at 1017 (emphasis omitted). The defendant complained that the abbve-qUo’ted
portion “provided a ‘formula for conviction® because it supplied the jury with
specific examples of the evidence which would support a plausible inference that he
had knowledge of” the drugs. Id. The Tenth Circuit concluded that the instruction
was not reversible error. Id. It reasoned that the instruction was a correct statement
of the law and that the examples “assisted the jury’s understanding of constructive
possession.” Id. at 1018 Further, the court opined that the examples “were worded
broadly and did not too closely track the specific facts plesented in [the defendant’s]
case. Equally important, the examples provided .did not unduly emphasize the
prosecution’s theory of the case, or usurp the jury’s fact finding role.” Id.

By contrast, the Second Circuit in United States v. Dove vacated a defendant’s
conviction for bank robbery based upon two “unbalanced”'jury instructions. See
916 F.2d 41, 45-46 (2d Cir. 1990). The first challenged instruction centered on the
eyewitnesses’ failure to identify the defendant in the courtroom after identifying him
in a police lineup. Id. at 43-44. The first instruction read as follows:




" The government has the burden ofproving {the defendant’s} identity as.

the perpetrator beyond a reasonable doubt. In this connection, it is not
essential that a witness be able to identify a defendant in open Court or
be free from doubt as to the correctness of her identification of the
defendant by other means. However, if you are not convinced beyond
a reasonable doubt that the defendant was the person who committed
the crime, you must find him not guilty.

1d. at 44 (emphasis added). The court concluded the instruction was “unbalanced

because it instructed the jury as to how the [government’s key] witnesses’ inability
to identify the defendant in the courtroom might bear on guilt without indicating

how this rather significant evidence might hear on innocence.” Id. at 45. The court
further noted that the imbalance could have been cured by adding the defendant’s

proposed one-sentence instruction advising the jury that it was “free-to consider and
weigh the effect” of the eyewitnesses’ failure to identify the defendant in the

courtroom. Id.

The second challenged instruction concerned the difference between direct

and circumstantial evidence. Id. at 44. The fnaj ority of the government’s evidence

was circumstantial. See id. at 43-44. The instruction read as follows: '

Now, to illustrate the difference between direct and circumstantial
evidence, let us assume that the fact in issue in a case is whether Jack
shot and killed Mary. If a witness testified that he personally saw Jack
shoot Mary, then we would say we have direct evidence of that fact.
On the other hand, if a witness testifies that an hour before Mary was
shot he sold Jack the pistol which has been identified as the murder
weapon, and it was found in Jack’s possession shortly after the murder,
we would say we have circumstantial evidence of the fact that Jack did
shoot Mary. That, as I say, is a very simple illustration and has no direct
bearing on this case at all, but is illustrative of what I mean by
circumstantial evidence.

Id. at 44. The Second Circuit opined that this instruction was improper because it

assumed Jack’s guilt in the premise, “and the jury is merely instructed how to look
for evidence of that guilt.” Id. at 46. Although the example “was not analogous to
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the facts of this case, the use in a criminal case of a hypothetical that assumes guilt
where defendant asserts his innocence is dlsfavored ” 1d. The court also pointed out

~ that “[v]irtually all of the 01rcumstant1al ev1dence pointed towards the poss1b111ty of

[defendant’s] innocence.” Id. Finally, the court noted that the government and the

- defense had jointly urged the district coury to use a neutral hypothet1cal which the

district court rejected. 1d. at 45-46.

We are troubled by the district court’s use of one-sided illustrative examples
in Instruction Nos. 9 and 11, particularly Instruction No. 11°s close similarity to the
facts of Hensley’s case. The examples are troublesome because they explain how
the jury could find in favor of the govemment on the attempt element. without
explaining-how the jury might find in favor of Hensley. However, viewing the
instructions as a whole, see Wright, 246 F.3d)'at 11-28,_ we conclude that the district
court did not commit reversible error. Impor{antly, the district court also instructed
the jury that it “should not take anything I have said or done during the trial as
indicating what I think of the évidence or what I think your verdict should be.” R
Doc. 115, at 88. In so doing, the disfrict court made clear that ‘the jurors must make

all factual determinations themselves.” See Ray, 250 F. 3d at 602. And like the
instructions in Bowen, Instruction Nos. 9 and 11 are correct statements of law. See
United States v. Herbst, 666 F.3d 504, 511 (8th Cir. 2012) (drwmg to a location may
constitute a substantial step); Schwarte, 645 F.3d at 1030-31 (asking minor to send

nude pictures and videos of herself, offermg to prov1de her a laptop in exchange for
said pictures or videos, and providing a mailing address where she could mail video
is a substantial step in furtherance of production of child pornography).
Additionally, they assisted the jury’s understanding of a substantial step with respect
to Counts 1 and 2. Cf. Bowen, 437 F.3d at 1018. Moreover, the instructions were
permissive and did not compel the jury to reach a particular conclusion regarding
the evidence. Although Instruction No. 11 arguably tracks more closely with the
facts of Hensley’s case than the instruction in Bowen, this fact does not change our -
conclusion. Taken as a whole, the instruetions do not unduly emphasize the

prosecution’s theory or usurp the jury’s fact;ﬁndingv role. -
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The government represente.d at oral argument that the use of illustrative
examples is common practice in the Eastern District of Arkansas. Nevertheless, we
discourage the use of such one-sided j'ury instructions, particularly where, as here,
they contain illustrative examples which track closely with the facts of a defendant’s
case. Nonetheless, the district court’s inclusion of such examples here falls short of

reversible error.
C.

Hensley next confends that the prosecutor made five improper remarks and
‘misstated the evidence during closing arguments, and that these remarks and
misstatements were so grave that they warrant reversal and remand for a new trial.
Because Hensley failed to object to the closing remarks at trial, we review them only
for plain error. See United States V. Robinsgn‘, 439 F.3d 777, 780 (8th Cir. 2006).
First, the government remarked that Hensley waited at the Exxon for two-and-a-half’
to three hours. Second, the government stated that a person cannot get to the private
browser function without béing intentiongl about it. Third, the government argued
that Hensley’s accessing browser sites was intentional and that the experts did not
testify that the sites in his browser history showed up as pop-ups. Fourth, the
government argued that police found only three child porn images on Hensley’s
computer because Hensley ran the CCleaner prog_ram and spent time deleting
images. Finally, the government stated that Gray, the defense expert, did not access.
the actual content of the porn sites in Hensley’s browser history because “he knew
what was on it,” implying that he knew they contained child pornography.

Having carefully reviewed the five challenged remarks, we conclude that they
were fairly supported by the evidence or reasonable inferences therefrom, and any-
error was not so prej ud'icial as to warrant reversal under plain error review.
Additionally, because the district court propetly instructed the jury on the elements
of the offenses and “instructed thejufy that arguments. of counsel are not evidence,
there is no plain error warranting relief.” See United States v. Mullins, 446 F.3d
750, 760 (8th Cir. 2006) (citation omitted).
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- . Hensley further argues that the district.court erred in denying his motion to
suppress on the sole ground that his interrogation on October 13, 20 17, was custodial
and the agents failed to advise him of his Miranda rights. “In reviewing the denial
ofa mojqon to suppress, we review the district court’s chtual findings for clear error

and its legal conclusions de novo.” United States v. Ferguson, 970 F.3d 895, 901.
(8th Cir. 2020). .

Even if the district court’s failure to suppress Hensley’s statements was error,
we find it was harmless. “An error is harmless if it does not affect substantial rights
of the defendant,-and did not influence or had only a sllght influence on the verdict.”
United States v. Martinez, 462 F 3d 903, 910 (8th Cir. 2006) (01tat10n omitted).
Given the other admissible evidence against Hensley, including his own testimony

at trial, we conclude that failure to suppress his statements did not sufficiently
influence the jury as to require reversal. Accordingly, any error was harmless. See
id. (finding district court’s failure to suppress defendant’s statements to be harmless

error given other evidence).
V.

Finally, Hensley challenges the legality of his sentence for Count 3, arguing
that 420 months imprisonment exceeds the statutory maximum. The government
agrees. But because Hensley did not object to the illegality of the sentence at
sentencing, it is reviewed only for plain error. See United States v. Bossany, 678
F.3d 603, 606 (8th Cir. 2012) (failure to objegt at trial to illegality of sentence that

exceeded statutory maximum results in plain error review). Though this error is

plain, under plain error review, we may correct the error only if it “affects substantial
rights[] and ‘seriously affects the fairness, integrity, ot public reputation of judicial
proceedings.”” Id. (quoting United States V. Pirani, 406 F.3d 543, 549 (8th Cir.
2005) (en banc)). An error affects substantial rights by “prejudicially influenc[ing]
the outcome of the district court proceedings.” Id. (alteration in original) (citation
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omitted). In this sentencing context, Hensley must show that, “absent the error, the
[district] court could not have imposed [420] months[] imprisonment as his total
punishment.” Id. at 607. As Hensley acknowledged more than once during
sentencing, the mandatory minimum sentence for Count 2 is 420 months. Thus,
even absent the plain error as to Count 3, the district court was required to impose
420 months imprisonment as' Hensley’s total punishment. Accordingly, Hensley
cannot show prejudice necessary for plain error relief as to the sentence, ‘and
Hensley’s request to vacate the sentence is denied. .

For the foregoing reasons, we affirm the judgment of the district court.” -

ot
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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF ARKANSAS

WESTERN DIVISION
UNITED STATES OF AMERICA, *
£
Plaintiff, *
%
VS. * No. 4:17-cr-00310-SWW
%k
£
*
ROBERT NATHAN HENSLEY, *
' *
Defendant.r *

ORDER

Robert Nathan Hensley is charged in a three-count supérseding indictment
with attempted enticement éf a minor, attempted production of child pornography,
and possession of child pornography. Hensley has pleaded not guilty to those
charges.

Before the Court is a motion [doc.#57] of Hensley to suppress any
statements he made and any other evidence obtained as a result of what he
characterizes as an unlawful seizure and interrogaﬁon. The government has
responded in opposition to Hensley’s-motion.. The Court held an evidentiary

hearing on Hensley’s motion to suppress on January 15, 2019. This order
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Shecet 6 — Schedule of Payments

Judgment — Page 8 of 8

DEFENDANT: ROBERT NATHAN HENSLEY
CASE NUMBER: 4:17-CR-00310-001 SWW

'SCHEDULE OF PAYMENTS

Having assessed the defendant’s ability to pay, payment of the total criminal monetary penaltics is due as follows:

A Kl Lump sum payment of § 300.00 due immediately, balance due

O not later‘t‘h'an ) ’ ,or s
O inaccordancewith (J C, [} D, @O E,or O F below; or

v

PR P . i . » A T TR TR , i
B ([0 Payment to begin immediately (may be combined with (O C, (O D,or [F below); or
C O Paymentinequal + .. - (eg.weekly, monthly, quarterly) instalimentsof § . . ° :- . - overaperod of
(e.g., months or years), to commence (e.g.. 30 or 60 days) after the date of this judgment; or
D ([ Paymentinequal S (e.g.. weekly, monthly, Guarterly) installments'6f. § i+ - ™ .1 i ‘overaperiod of
(e.g.. months or years), to commence (e.g., 30 or 60 days) after release from imprisonment to a

term of supervision; or, .

P T ..

E [J Payment during the term of supervised release will commence within (e.g.. 30 or 60 days) after rclease from
imprisonment. The court will set the payment plan based on an assessment of the defendant’s ability to pay at that time; or

F [ Special instructions regarding the payment of criminal monetary penalties:

. . [

Unless the court has expressly ordered btherwise, if t}iisjudg'_m(ent imposes imprisonment, payment of criminal monetary penalties is due during
the period of imprisonment. All criminal monetary penalties, except those payments made through the Federal Bureau of Prisons’ Inmate
Financial Responsibility Program, are made to the clerk of the court.

K]

The defendant shall receive credit for all payments previously made toward any criminal monctary penaltics imposcd.

’ . ) s

{0 Joint and Several

Defendant and Co-Defendant Names and Cas¢ Numbers (including defendant number), Total Amount, Joint and Several Amount,
and corresponding payee, if appropriate.

O The defepdan{ shall p;ly the cost ofpros.ecution.

0 The defendant shall pay the following court cost(s):

[}

0O The defendant shall forfeit the defendant’s interest in the following property to the United States:
v B L e, . . . .

I3
v . f

Payments shall be applied in the following order: (1) assessment, (2) restitution principal, (3) restitution interest, (4) fine principal, (5) fine
interest, (6) community restitution, (7) JVTA assessment, (8) penalties, and (9) costs, including cost of prosecution and court costs.
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constitutes the Court’s findings of fact and conclusions of law.'

On October 12, 2017, the FBI p]aced an advertisement on Craigslist
advertising a young female. Hensley responded to the ad and engaged 1n a series
ef text messages with an FBI undercover agent (UC), Hasheem' Alexander, that
centered dround Hensley meeting a father and his 14 year old daughter so that
Hensreyvcould engage in sex with the daughter. Ultimately, Hensley agreed to
meet tne' UC at an Exxon gas station near his horne. - |

Four law enforcement ofﬂcials were present at the Exxon where FBI aéents
parked a white Chrysler 300 that was supposed to contain the father and his minor
daughter. FBI Agents John Sablatora and Alexander were parked on one side of

the Exxon’s parking lot and another surveillance vehicle was driving around as the

agents were looking for Hensley’s vehicle, a white Ford truck. The fourth law

" Two witnesses testified at the suppression hearing. 'In assessing their-téstimony, the
Court may believe all of what a witness said, or only part of it, or none of it. In deciding what
testimony of each witness to believe, the Court has considered the witness’ intelligence, the
opportunity the witness had to have seen or heard the things testified about, the witness’
memory. any motives that witness may have for testifying a certain way, the manner of the
witness while testifying, whether that witness said something different at an earlier time, the
general reasonableness of the testimony, and the extent to which the testimony is consistent with
the evidence. In deciding whether or not to believe a witness, the Court has kept in mind that
people sometimes hear or see things differently and sometimes forget things. The Court
considered therefore whether a contradiction was an innocent misrecollection or lapse of
memory or an intentional falsehood, and that may depend on whether it has to do with an
important fact or only a small detail. See 8" CirsCrim. Jury Instr. § 3.04 (2017).

, L2
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enforcement official was in the wh‘ite Qh‘lys_lgljBOO.

~ The UC continued to text Hensley attempting to locate and identify his
vehicle. ”Hen_s,lgyxrequeste_d three times that thq ucC pr_q_dpce jd}e m‘i_nor fema.le,.
before he pulled into the meeting l__ocat‘ioq.. ,W:hen_n_,o lp.inqrzf'emale_ was prodqcec!,_
the conversation between the UC and Henslle'y 61:(?(;]69 g}nd‘:ng m’geti_rl)g- tqok p‘l'ac_e.' ‘
Later, however, Hensley t_exted‘ the UC gnd_invited_ h}ifm,t‘q hiﬁs‘{gsidencg'for‘a
“blow job.” Hensley prpv.ided‘an‘gddress for-lmis residence. The,a‘gentsv drove to
the residence gnAd‘ determined tl}at_tha resvl:‘d_ence mat'ch‘e)d the ‘.d'escription that
Hensley had earlier given of-hisﬂresidence. The agents ranv‘licenseﬂplates of
vehicles in the driveway of the reisidence,,. researched the addres.s, and were able to
pull up Heps]ey’s ID and picture. The picture matcf}xed the picture of Hensley that
he had earlier sent to the UC.

Because the agents preferred to engage Hensley while he was in his vehicle
rather than in his residence, the agents placed a ruse call to Hengley via his Heat
and Air business and gave hil.n an address n_earby. After. Hensley left his residence
on W_hat he thought_ was a service 'qall, th¢ agents followed him for a short distance
and conducted a traffic stop. A ve_hjcle containing Task Force Officer Grant
Humphries pu}led out in fro‘nt of Hensley and-, stopped‘_in front of him at a stop sign
and a yghicl’e poqtainix1g Agent's Sablatora and Alexander pulled in behind him

3
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with lights and sirens activated. Agents Sablatdra and Alexander got out of their
vehicle and approéched Hensley’s vehicle. Officer Humphries also exited his
vehicle. Agent Sablatora went to the driver’s side of Hensley’s vehicle and asked
him to get out while¢' Agent Alexander was on'the passenger side. ‘Hensley claims
both agents ‘We're'point‘iﬁg.'their guns at him through the windows.

As Hensley exited his Vélﬁ‘c'lé, Agent Sablatora states he and Agent’
Alexander told him that he was not undeér arrest but that they were going to place
him in handcuffs for everybody’s protection and that they were 'trying to ﬁgﬁre out
what was goihg‘ on. Hénsley claims that Agent Alexander told him, “I think you’re
under arrest;” after he admittéd to sending a certain text.

Agent Sablatora states he told’HenSley- that he and Agent Alexander had
information that there was an underage kid being trafficked for sex. He states
Hen‘s]ey. said he was glad we were there and had information about that and would
like to help us out with that.

Agent Sablatora states that after déterlnining that Henslé’y was unarmed, his
handcuffs were removed. Agent Sablatora estimates that Hensley was in handcuffs
less than two minutes. Agent Sablatora told Ageﬁt Alexander to take Hensley to
Officer Humphries’ vehicle that had since been’repbsitioned ina ﬁéarby parking
lot. Agent Alexander and Hensley got in the vehicle and started talking while

4
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Agent Sablatora and Officer Humphries moved H‘ensley’s.truc‘k and the vehicle
behind it to the same parking lot.

Hensley claims he was initially handcuffed behind his back but that when he
sat down in the front seat of Officer Humphries’ _\{,_ehai,d: e, A’gen't Alegafr}der |
unhooked one arm gp‘d brought them in frontl gf_ -h;i.n?. ,a.n‘d geho_o]ge_d the h_an'd:cuffsv._ )

Hensley states he was handcuffed the entire time. e

-Agent Sablatora got into th; bapk pgsgenger’s seat in t_he vehicle with Agen'g
Alexander and Hensley. Both Agents Alexander and Sablatora were armed with
their firearms in holsters f)n'thei‘r hips. The agents did not have their firearms
sitting out, neither of them had on their vests, there weren’.t. any other officers in
the vehicle, and there weren’t any :othekrzqfﬁcers standing around the ve.hicle.
Hensley didn’t check to see if the door where he was sitting was ﬁnlocked, but he
states he didn’t think you can secure ﬁha’g doqr.. .

‘ According to the United St'at‘es_, Agent Aleggnder Mirandized Hensley and
he waived his rights.. Hensley dgnies he wgs_read his Mimng’a rights and states ‘
that all of his questioning was recorded by Agent Alexander. He states that Agent
A]exan:_der spoke into the l'qcorder, s.gying “}we’re here with M1 Hensley and we’re
con_ducfcing an i;nte{'view, and Mr.. Hensley has been read his Miranda rights. And

we’re going to start this interviéw now.” Hensley states his “first response was, ‘I

5
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haven’t been read my Miranda rights, but I'm still willing to talk to you,” and we
continued.” Agent Sablatora denies the interview was recorded.

' Agent Sablatora states it was a relaXed atmosphere in the vehicle and that he
and Agent Alexander were making it feel like eve‘tyone" was on the same team;
acting like he and Agent Alféxander didn’t really know what was going on and that
they Wére trying to catch somebody. Once the ageﬁts started talking to Hensley
about the 'S‘uppb’s:ed SEX tfafﬂ'ck'er,"Agént"SaBl‘atora states Hensley told them that he
had text messages on his phéhe that was still in his vehicle and tHat the agents’
could go get it and look at thén’i, which Agént Sablatora states he did. Agent -
Sablatora étates he pulléd up the text messages and started askin g Hensley about
them. In addition to the text messages, some of which Hensley claims have been
im;ﬂroperly»déleted, there were ﬁlultiple plﬂdtographs of Hensley and gir.ls using a
“sex machine” that Hensley references in the text méssages. Hensley denies he
voluntarily handed over his }'ah‘one- but states that Whén he got out of his vehicle,
Agent Alexander took his phone that was l'yihg ori the seat and started g'oi'ng'
thro'u.gh it 11 ght away.

Hensley states he openly-agreed to ‘coofaera‘te‘With Agents Alexander and
Sablatora to explain Why they were wrong that he was the suspect. He statés they

started asking questions and he talked with them because he wanted to clear his

6
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name. . Hensley advised the:agents'that-ie made a report to the National Human
Trafficking Hotline a day. earlier. He also advised that he is a registered sex
offender and that “[i]t’s quite possible” he told them he didn’t want to go back to .
jailc;'. . C G . T A

The interview with Hensley lasted about 30 minutes and ended with the
agents asking him if he had a laptop. Hensley stated he had one at his residence |
about a mile away and gave them consent to _s_ea_rchvit. Agents Sablatora and, . |
Alexander, Officer Humphries, and Hensley then proceeded to Hensley’s
residence.

‘Once at his residence, Henslgy, states “[t]hey” hal_d‘lvlim sitona bench in
handcuffs in fl'011§ of the r:_efsidence apd refused him a cigaret.te_:.. Agent Sablatora
states Hgnsley was walking around outside smol'iibn_g. a cigare’t_ﬁe and that he was not
in handcuffs. y

Hensley states he was handed the keys to his x'eslifielaggl and g§ked to open it,
and so he f‘reached up and openec?l it and Agen‘; Sablatora went in.” ‘Heljsley states
that after about ﬁve.m" seven minu:tle,sLAger?t Sablatora s_tepp_ed back out with his -
laptop in his hand. Hensley states Agent Sablatora then went over to his storage
building and went Ethrough it and came out V{ith.;th'e laptgp in a laptop case.

Hensley states that when Agent Sablatora stated they were going to take the laptop

7
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with them rather than search it right there, e at'that point asked for a Jawyer. -
Hensley was ultimately arrested after Agent Alexander consulted with the United
States Attorney’s Office.’

On Hensley’s laptop were several images of child pornography. One imagé‘
depicted the bare vaginia and anus of a prepubescent female. One image depicted a
prepﬁbésceht female with a periis in front of her face. One image depicted a
prepubescent female with a penis penetrating her anus.

. -~
1.

Hensley first argues that because he was unlawfully detained, and because
stopping an automobile and its occupants constitutes a seizure, he was seized in
violation of the Fourth Amendment. Hensley argues that any statements allegedly
made by him and any other evidence obtained as a result of his unlawful seizure
must therefore be suppressed.

“A law enforcement officer may conduct an investigative stop of a vehiclé if
the officer has a reasonable suspici:on. suppdrted by articulable facts that criminal
activity may be afoot.” United States v. Robinson, 670 F.3d 874, 876 (8" Cir.
2012) (internal quotation marks and citation omitted). "‘A'lthough' reasonable

suspicion must be more than'a hunch, the Fourth Amendment only requires an

-
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officer to articulate some, minimal objective justification for an inv¢stigatow
stop.” United States v. Coleman, 603 F3d 49_6,- 499-500 (8" Cir. 2010) (internal
quotation marks and citation omitted). In addition, “[i]t is well e;stablis_hed that
police officers may handcuff a suspect and,plgc_:e‘ h1m m ‘a_.p,at‘r‘ol car dqring.gn
investigative stop in order to protect their personal safe_t.y;%n!q n?a_‘i‘ntain’t‘he status
quo.” Robinson, 670 F.3d at 877 ,(’ci'tatign omitted.).‘ See. g}§9 .U'n_ited. Stqtes V.
Stachowiak, 521 F.3d 852, 855 (8" Cir. 2008) (“Af ariy investigative stop—
whether fhére 1s éﬁ?..ai'réis_"c; an if]i/ént(jly'search, n‘ei,ther‘,“ or bpthfofﬁcérs m'a'y take
steps re.asongbl‘y;he'cess'é‘iy to"p(r-dt»e_ct$ tlgé;ir per‘son’él safety.”).' ,

In this case, the_,agen.ts }A}ere qble to establis_h the identity of the ind'ividual
(Hensléy) who was cqxjimunicéting yvijth the UC al‘id arx'axmging to have sex with a
minor as Hensley had previous']y sent a photograph of himself to the égents and the
agents'.were able to vdetermi.he thgt the’same indiﬁdu-al. liv_ed.avt the address.
provided by .the _indfvjdua] c_orr.lrr‘mni'qétill.lg_with thé UC. Thé agents tllﬁs.had a
reasonable suspic}ox? that Hensley Was atfe'xppting_ to have sex wi;tlj a minor and
therefore héci reasonable sﬁs_piqion to pull his 've.hicle over.

'Mor'e.o‘ver', the ¢ncou’ﬁfe1: be:tv'\{een the agents and Hexjs]ey was consensual.
“If the 'encoul‘wt:er beéomes cons.ensual',' itis ﬁot 'a"seizur'e, the Fourth. Amendment is

not implicated, and the officer is not prohibited from asking questions unrelated to

-
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the traffic stop or seeking consent to search‘the vehicle.” United States v. Munoz,
590 F.3d 916, 921 (8th Cir. 2010) (internal quotation marks and citation omitted).
“Whether an encounter is consensual turns upon the unique facts of each case.”
United States v. Quintero-Felix, 714 F.3d 563, 568 (8% Cir. 2013) (internal
quotation marks and citation ‘b'mitted)'." ’

“A seizure does not occur simply because a law enforcement officer
approaches an individual and asks a few questions or requests
permission to search an area.” [United States v. Flores, 474 F.3d
1100, 1103 (8th Cir. 2007)]. A person is seized within the meaning of
the Fourth Amendment when, under the totality of the circumstances,
“a reasonable person would have believed that he was not free to
leave.” Jones, 269 F.3d at 925. Circumstances of a seizure may
include “the threatening presence of several officers, the display of a
weapon by an officer, some: physical touchmg of the person of the
citizen, or the use of language or tone of voice indicating that
compliance with the officer’s request might be comipelled.” Flores,
474 F.3d at 1103, quoting United States v. White, 81 ¥.3d 775, 779
- (8th Cir. 1996); see also United States v. Nunley, 873 F.2d 182, 184-
85 (8th Cir. 1989) (defendant was seized when officers' statements
were more than routine questioning, and suggested to defendant that
she was the particular focus of an investigation). Conversely, if a
reasonable person feels free to “disregard the police and go about his
business,” the encounter is consensual. Florida v. Bostick, 501 U.S.
429,434,111 S.Ct. 2382, 115 L.Ed.2d 389°(1991), quoting California
v. Hodari D., 499 U.S. 621, 628, 111 S.Ct. 1547, 113 L.Ed.2d 690
(1991). “The test is necessarily imprecise, because it is designed to
assess the coercive effect of police conduct, taken as a whole, rather
than to focus on particular details of that conduct in isolation.”
Michigan v. Chesternut 486 U.S. 567, 573, ]_08 S.Ct. 1975, 100
L.Ed.2d 565 (1988). |

Munoz, 590 F.3d at 921.
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In this case, Hensley was 'tol‘d he was not under a_l'x‘e§t, and he told the agents
he was glad they, were there, that he wanted to prq}{jde infprmatiop to them
concerpipg a potential human t}_‘gfﬁcker, and that_ he hgd vc'o-ntactﬂed the Natigpal
Human Trafficking Hotline.. Indeed, _as"n.oted_ in t_heJCﬂouy}t? No_v?mlb‘el“ ‘22.5.,.2‘018, .
order [doc.#71] following a pretrial hea_ripg, _Heps_le_y’§ Jdg]fslgse'tp‘ _}theshﬂar}g‘e‘s‘hel: o
faces is that he was twin g to invgstigat.c chlld preda‘g.c;;rzs_ g{nd ngi;t ];1\‘7}/,‘-
enforcement. Hensley also told t‘h.e,age‘nts t_hat he wasa registlere_dﬁsex offender ‘
and d1d not want to go back to jai} and he openly{agreed to cooperate with Agents
Alexander :clnd Sablatora to explain yvh'y they were wrong thgt he was a suspect and
to clear his name. .

2., .

Hensley further argues:that when he was stopped away from his home and
placed,in‘_sid‘e Officer Humphries’ vehicle, he was not advised he was free to leave
and that he did not have to speak with agents. Hensley states the ageqts_conducted
a custodial interrogation of him and t;hggthere irs no sjgned Miranda waiver, no
recording of his statement, and no signed consent to search waiver. Hensley

argues that any statements allegedly made by him and any other evidence obtained

as a result of his custodial interrégation must therefore be suppressed.

'
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Under Miranda v. Arizona, 384 U.S. 436 86 S.Ct. 1602 (1966), the
admissibility at trial of any custodial statement is conditioned on warning the
suspect, prior to any questioning, that he'has the right to remain silent, that any
staterent he makes may be used as evidence against him, and that he has the right
to the presence of an éittbr’ﬁ'ey; either retained or appointed. Miranda warnings
must be issued prior to qﬁéstidning whenever a .s'uspect is (1) interrogated (2) while
in custody. United States v. Griffin, 922 F.2d 1343, 1347 (8" Cir. 1990).
“[UJnwarned statements that are otherwise voluntary within the meaning of the
Fifth Amendment must nevertheless be excluded frb"m evidence under Miranda.”
Oregon v. Elstad, 470 U.S. 298, 307, 105 S.Ct. 1285, 1292 (1985).2

As an initial matter, the Court finds that Hensley waived his right to any
Miranda warnings when his response to Agent Alexander allegedly stating that
Hensléy had been I'e«’;ld.his Miranda rights was, “‘I haven’t been read my Miranda

253

rights, but I’m still willing to talk to you,” and we continued. Howéver, to the

extent Hensley didn’t waive his Miranda rights, there is no persuasive evidence

2 However, such unwained but voluntary statements can be used to impeach a
defendant’s testimony at trial. United States v. Patane, 542 U.S. 630, 124 S.Ct. 2620 (2004). In
addition, a failure to .give a suspect Miranda warnings does not require suppression of the
physical fruits of the suspect’s unwarned but voluntary statements. /d. Such physical evidence .
remain admissible. /d.

3 Hensley has. by his count, four prior felony ¢onvictions and has been arrested four or
five times. '

12
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that Hensley was given Miranda warnings prior to questioning. The United States
points to the transcript of Hensley’s bond hearing where Agent Alexander testified
that Hensley was Mirandized but that Hensley stated he wanted to make a
statement. Agent Alexander did so testify,‘bgt_ the United States will not call,.-.
Agent Alexander as a witness at trial because of an unrelgggd i11§£§_stigatjqp into
Ag_en‘t‘A.lexander’s, conduct. Moreover, the Court granted the United States’,
motion in limine to preclude reference to Agent Alexander. Hensley thus will have
no opportunity to ques_tiqn Agent‘Alexander concerning his claim that he gave
Miranda warnings to Hensley. Accordingly, the Court is unable to find that Agent
Alexander gave Hensley Miranda warnings pp:or to question_ipg.

. T]?e question, th(len, is wl‘lethe,‘r,Hensley ‘was interrogated while in custody |
such that Mirandg warnings priot to questioping were required. Concerning the
interrogation component, Agents Sablatora al}d Alexander escorted Hensley to a
law enforcement vehicle where the agents 2‘1§’ke»d him qugs’tion‘s.v 'Although ’Hensley
told the agents he was g}ad they were there and that l?e wanted to provide
information to them concerning a potential human Fl'afﬁclgen',; it, is clear that the
agents a_skeq Hens]ey.questions thgt were .likely to evoke an incriminating
response. Thus, the Court ﬁn:ds, that Hensley was interrogated. See Rhode Island

V. 1171_1’1,'s, 446 U.S. 291, 301, 100 S.Ct: 1682, ]689—90:(1980) (“the term

13

-
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‘interrogation’ under Miranda refers not ornly tS express questioning, but also to
any words or actions on the part of the police (other than those normally attendant
to arrest and custody) that the police should know are reasonably likely to elicit an
incriminating response from the suspect”).

Althdugh the Court finds that Hensley was interrogated, the Court finds that
the interrogation was not custodial and, thus, no Miranda warnings were required
(even if Hensley did not waive his Mirarda rights). A custodial interrogation in
this context is “question'inlg initiated by law enforcement officers after avpérsoﬁ has
been takéh into custody or otherwise deprived of his freedom of action in any
significant way.” Miranda, 384 U.S. at 444, 86 S. Ct. a;c 1612. The “in custody”
inquiry for Miranda purposes asks whether given the totality of circumstances
surrounding the interrogation, a reasonable person in the suspect’s position would
have understood his situation to be one of éuStodil and felt he was not at liberty to
terminate the interrogation and leave. Griffin, 922 F.2d at 1347 (citati‘ons ofnitted)l
If Hensley believed that his freedom of action had been restrained to al“degree
associated with formal arrest’s and his “belief was reasonable from an objective
viewpoint,” then Hensley was “held in custody during the interfogatibon.” 1d.

Six factors inform the Court’s analysis of Whethef Hensley was in custody,

although the factors are not exhaustive and need not be applied ritualistically in

'
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every case. United States v. Giboney, 863 F.3d 1022 1027 (8" Cir. 2017) (citation-
omitted). Those factorsare: “(1) whether the-suspect was informed at the time of -
questioning that the questioning was voluntary, that the suspect was free to leave:
or réquest the officers to do:so, or that the suspect was not.considered under arrest;
(2) Wwhether the suspect possessed unrestrained freedom offmovement during..... .
questioning; (3) whether the suspect initiated contact-with authorities: or voluntarily -
acquiesced to official reques-ts‘to respond to questions;.(4) whether strong arm. | )
tactics or deceptive stratagems were employed during;questioning; (5) whether the -
atmosphere of the questioning was police dominated; or, (6) whether the suspect
was placed under arrest at the termination of the questioning.” Griffin, 922 F.2d at
1349. - - 0 3

As to the first factor, whether the suspect was informed at the time of
questioning that-the questioning was voluntary, that the suspect was free to leave
or request the officers to do'so, or thatthe suspect was not considered under arrest,
Hensley’s interview in-the front passenger seat of Officer Humphries’ unlocked
vehicle was a consensual encounter, during which Hensley was free to leave at any
time.’ “While advising someone that he or she is not under arrest helps to mitigate
an interview’s custodial nature, an-explicit assertion that the person may end.the

encounter is stronger medicine.”, United States v. Ollie, 442 F.3d 1135, 1138 (8th
15
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Cir. 2006). Here, Hensley was told that hewas ‘not under arrest and Hensley
claims that he was trying to assist law enforcement catch a child predator and that
he wanted to cooperate and clear his name.

- As to the second factor, whether the suspect possessed unrestrained freedom .
of movement during questioning, the Court finds that Hensley was not in handcuffs
and the door to the vehicle was unlocked. Furthermore, Hensley indicated that he
wanted to answer agents’ questions and wanted to remain in-the vehicle. ‘Again, .
this is consistent with his defense that he was trying to investigate child predators
and assist law enforcement and that he wanted to clear his name.

As to the third factor, whether the suspect initiated contact with authorities
or voluntarily acquiesced to official requests to respond to questions, Hensley told
the agents he wanted to cooperate with them in catching someone that was trying
to traffic a minor. He further told the agents that he did not want to go back to jail
and would cooperate. Moreover, Hensley testified that although he hadn’t been
read his Miranda rights, he was “still willing to talk” to Agent Alexander even -
though he knew he was a suspeéct.

As to the fourth factor, whether strong arm tactics or deceptive stratagems -
were employed during questioning, there is no evidence or assertions in Hensley’s

motion to suppress that the agents employed strong arm tactics or deceptive -

16
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strataéems, élthqﬁgh Heﬁsley initially sesponded to a false Craigslist.ad that the
FBI had placed.

As to the fifth factor, whether the atmosphere of the:questioning was police
dominated, ;tl]é£ét 1s nlo-'éi/'i:dence'it-was a police dominated atlilosphe;_‘e. JAgents
Sablatdfa and 'AAlex;mder were the only two law-enforcement-officials inthe ..
vehicle. While tﬁé;e may have been one or two other officers present, they: were, .
not in or around the vehicle. Cf United States v. Axsom, 289 F.3d 496, 502-503
(8”‘ Cir. 2002) (no pollce dominated atrosphere where, although there were nine
agents and specialists in the defendant’s small house executing the search warrant,
only two agéﬁté conducted the interview of the defendant who smoked a pipe in a
chair inside the house W}iilq égentssat across from him: “[w]hile execution of the
search warrant was certainly police-hc'iomilnated, the interview between the two
agents and Axsom was not.”).

As to the sixth factor, whether the suspect was placed under arrest at the
termination of the questioning, Hensley was ultimately arrested, but whether the
suspect was placed under arrest at the termination of questioning does not alone
“establish that the interview was custodial.” Giboney, 863 F.3d at 1028. Cf.

United States v. Flores-Sandoval, 474 F.3d 1142, 1146-47 (8" Cir. 2007)

(defendant not in custody although he was arrested immediately after being
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questioned by an ICE agent about his.immigration status). Here, the decision to
arrest Hensley was only made after obtaining Hensley’s laptop and consulﬁng vwith.
the United States Attorney’s office. |

In sum, given the totality of circumstances surrounding Hensley’s
interrogation, the Court finds a reasonable person in Hensley’s positionv would
have felt he was at liberty to terminate the interrogation and leave.

II.

For the foregoing reasons, the Court denies the motion_ [dop.#57] of Rdbert

Nathan Hensley to suppress.
IT IS SO ORDERED this 1* day of February 2019.

/s/Susan Webber Wright
UNITED STATES DISTRICT JUDGE
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