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QUESTION(S) PRESENTED

~1.) WHETHER, FOR PURPOSES OF TITLE 21 U.S.C. §841(2A)(1) AND
(B)(1)(C)'S ENHANCED PENALTY "IF DEATH RESULTS" FROM THE USE
OF A SUBSTANCE, REQUIRES PROOF THAT THE PETITIONER WAS THE

-PROXIMATE CAUSE OF THAT DEATH?

2.) WHETHER THE COURT BELOW MISAPPLIED THISvCOURT'S HOLDING

IN BURRAGE V. UNITED STATES, 571 U.S. 204 (2014), WHEN IT
3VAFFIRMED_PETITIONER’S'CONVICTION, WHICH WAS BASED ON THE
STANDARD OF MORE-LIKELY-THAN-NOT THE VICTIM OVERDOSED ON

-PETITIONER'S DRUGS?
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CINTHE

' SUP'REME'COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

: M Fof cases from federal courts:

The opinion of the United States court of appeals appeals at Appendlx & to
the petition and is

[ ] reported at . ; OF,
[ ] has been des1gnated for pubhcatlon but is not yet reported; or;,
L ] is. unpubhshed

The opinion of the United States district COU.It appears at Appendix _9__ to -

the petition and is

- [ 1 reported at | - ' - or,

: [.].'For

[ ] has been designated for pubhcatlon but is not yet reported; or,
B4 is unpublished.

cases from ,state courts:

' The opinion of the highest state court to review the merits appears at

Appendix to the petition and is

[ ] reported at | ' ; OF, -
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the S court
appears at Appendix to the petition and is

[ ] reported at ) Or,
[ ] has been de51gnated for publication but is not yet reported; or,
[ 1 is unpublished. :




JURISDICTION

B For cases from federal courts:

The date on which the United States Court of Appeals decided my case '
was — JwlY DO I6D0

[ 1 No petition for rehearing was timely filed in my case.

A tlmelv petltlon for rehearing was denied by the United States Court of
Appeals on the following date: __,and a copy of the
order denying rehearing appeals at Appendix I S

[ ] An extensmn of tlme to file the petition for a writ of certiorari was granted
- to and including : (date) on - (date)
in Application No. __A ’ '

- The jurisdiction of this Court is invoked under 28 U. S. C; § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state couft decided my case was
A copy of that decision appears at Appendix

[TA tlmely petition for 1ehea1 ing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the p'etition for a writ of certiorari was granted
to and including (date) on (da_te) in
- Application No. ___A.

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

FIFTH AMENDMENT TO THE UNTIED STATES CONSTITUTION

No person shall be held to answer for capital, or otherwise
~infamous crime, unless on a presentation or indicﬁment of a Grand
-jury, except in caseS'arising‘in_the lahd-or'nav;l forces, or
in the Militia,.when in actual servicé in time 6f War or public
danger; nor shali'any person bekéubject for the same offence to
bbe puﬁ in jeopérdy~of life or limb; hor_shall be COmpeiled in
any criminal case_to'be'a-witnesé against.himself, nor be deprived
of life, liberty, ér pfoperty, without due prbcess of law; nor
shall private property be takeﬁ for public use, without just

compensation.

-21 U.S.C. §841 PROHIBITED ACTS

(a) Uhléwful acts. Except as_éuthorized by this'titlé, it shallv
be unlawful for any persoﬁ kﬁowingly or intentionally— |

(1) to manufactﬁre, distribute,; or dispense, or possess with
intenﬁ to manufacture, distribute, or dispénse, a controlled
Substance} 6r

(2) to create, distribute, or possess with intent to distFibute

or dispense, a counterfeit substance.

21 U.S.C. §841(b)
(b) Penalties. Except as otherwise provided in section 409} 418,
or 420 [21 USCSs §849, 859, 860, Or 861], any person who violates

subsection (a) of this section shall be sentenced as folldWs:

21 U.S.C. §841(b)(1)(c)

In the case of a controlled substance, containing 5 grams or



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED (CONT.)

more of heroin, such person shall be sentenced to a térm of
imprisonment of not mofe than 20 years and if deaﬁh or serious
bodiiy injury results from the ﬁse of such substance shall be
sentenced'to a term of imprisonmént~of not 1es§ than twenty

yeafs or more than life.



STATEMENT OF THE CASE

Jovan Harris ("Harris"), was arrested on November 16, 2016, -
on a seven count indictment alleging: Count One- conspiracy to
possess with the intent to distribute, ana distribution of a
controlled §ub$tance resultiﬁg in death, iﬁ violation of 21
U.S.C. §841(a)(1) and (b)(1)(c); Count Two- distribution of a
controlled'substance fesulting in death, in violation of 21
U.S.Co §841(a)(1) énd (b)(l)(c);_Counté Three thru Five-
distribution of a controlled substance resultlng in serious
bodily injury, in v1olat10n of 21 U.s.C, §841(a)(1) and (B)(1)(c);
' and-Counts'Six and Seven distribution of a controlled substance,
in violation of 21 U.S.C. §841(a)(1).

On November 29, 2016, Harris pleaded not guilty, and
proceeded to trial. |

On May 14, 2018, the jury convicted Harris on Counts One,

Two, Three, Five, Six, and Seven. He was acquitted of Count Four.

On December 18, 2018 the Court sentenced Harris to 300 months
on Counts 1, 2, 3, and 5, and 240 months fdr each of Cbuﬁts
.6 and 7. The sentences were ran: concurrently for a total pf 300

months.

At trial the evidence 'showed that Jordan Larry ("JWL") over-
doéed on heroin and died,'dn September 1, 2015. What the evidence
didn't show was from whom this heroin: came from.

Detective-Christopher Martin worked for_the'Moorhead,

Minnesota Police Dept. crimes and drug task force. (Tr. 297-98)
He was part of the investigation into Jbvan Harris' ("Harris")
case. (Tr. 298)

(SEE -CONTINUATION PAGES)



STATEMENT OF THE CASE (CONT.)

He was the lead officer on the overdose of JWL. (Tr. 350).

On September 1, 2015, Martin was on his way to work and
responded.to'a call at 706 22nd Ave., S., in Moorhead, involving
a heroin overdose. When Maftin arrived at the scene, the victim,

~JWL, had died from a substance, which later proved to be heroin
and fentanyl. (Tr. 301, 349, 630-31)

J.W.L's cell phone was seized. (Tr. 312);'The investigation
later obtained call and text message history.related to this
phone from Verizon. (Tr. 314).

| Detective Martin testified that J.W.L Phone had numerous
vruother calls and texts from many individualé Martin admitted he
did not investigate. (Tr. 369-370).

Detective Martin.admitted he only investigated 18 houfS‘
%before J.W.L's deéth, between the hours of 4 and 7 o'clock. (Tr.
353-54) L -

Detective Martin testified that he only assumed J.W.L obtained
the heroin 18 hours before his death. And that J. W L could have
purchased the her01n any time after gettlng out of jail a week
prior, to the day of his death. (Tr. 353-54)

The phone history connected J.W.L to Alexis Centers, with whom
Martin spoke to on Septehber 2, 2015. (Tr. 319)

- Centers told Martin that she knew J.W.L.'She let Martin look
at her phone. Martih observed‘and photographed text meséages
between Centers and J.W.L. on August 31, 2015, (Tr; 320). These
text meséages néver‘refefenced Harris. (Tr..362). Martin testified:
that Centers was with J.W.L. at the South Moorhead Dairy Queen at

6:60 pm, August 31, 13-18 hours before J.W.L.'s death. (Tr. 321-22)



STATEMENT OF THE CASE (CONT.)

Martin also spoke with Zach Speiker, who was élso withlJ.W.L.
at-thé Same time and place. (Tr., 322). J,W.L;, Centers, and
Speiker wefe all at the Dairy Queen together at around 6:33 to
6:40 pm on August 31. (Tr. 422—24)..Harris was not‘ét the Dairy
Queen. (Tr. 426). | o

Detective Martin testified, that he could not_verify that he,
in fact, was speaking with Zach Sbeiker. Detective Martin never
sat down with ﬁhe person on the phone to interview or ID them. |
(Tr. 395) Martin testified that based on that conversation, he
believed Stamart Liqﬁor mart was the location where J.W.L picked
up heréin'August 31st, 2015. (Tr. 323)

Martin'obtained‘vidéo_surveillance-footaée from Stamart. (Tr.
327728). The footage shows a Chrysler 300 past by a red Chevy
S10 Pick-up at 4:46. A blue Ford Taurus does pull into the lot
and starts traveling southbound. (Tr. 331) Martin belleved
J.W.L was meetihgzsomebody inside this vehicle. (Tr. 333) Martinv
testified that he could not see or make out J.W.L in the Blue |
‘Ford Téurus. Martin also testified he could not identify that
J.W.L was in the‘Taurus, based oﬁ the license plate or any other
information. (Tr. 362) Martin could not see anyone in the vehicle.
(Tr. 364)
| Though Marﬁin assumed J.W.L was meeting someone in the Chysler,
he testified that the Red Chevy S10 pulled from in front of the
Liquor Mért‘doors, to within six to ten feet-of the Blue Taurus,
_1nto one of the parklng spots a few spots away from the Ford.
{Tr. 364- 65) Martin testlfled that the cars are out of view of

the camera and can't tell if anyone approached the Taurus.



STATEMENT OF THE CASE (CONT.)

It"s his supposition drugs were exchanged. (Tr. 365)

Speiker told Martin that J.W.L. was in the Taurus at Stamart.
(Tr. 399). However, by the time of trial, Speiker had died, so he
did not testify. (Tr. 341).

" Martin's inveStigation into J.W.L.'s death turned to Harris
only when law enforcement agents‘began to receive a series of
anonymoﬁs calls from a female;.which_were made between September
7 and September 15, 2015. (Tr.. 335).

Harrie had been arrested in July 2015 and booked_into the Cess
:County Jail. (Tr. 336) His booklng sheet was obtalned, which
showed that he listed his phone number as 414-334-9671. (Tr. 340,
.405).

Detective Martin testified he didn'£ have evidence on whe the
phone was registered to and could not show that tﬁe defendant
- Jovan Harris is associated or registered to the phone. (Tr. 337)

Detective Martin could not determine where the thsical 1
location of the phone, who had control over the phone, or who was
~using this'phone. (Tr. 338)

In addition, Harris at that time was driving a. 51lver Chrysler
300 with Wlscon51n plates. (Tr. 403) Martin testlfled that the
Chrysler 300 Plate in the video is unreadable. (Tr. 366)

‘Martin testified he didn't know the true time frame as to how
long J.W.L. Maihtained»the heroin before he used-it and overdosed.
And didn't have evidence of J.W.L. and Jevan-Harris exchanging
mbney~for'drugs. (Tr. 370) But the Detectives did have proof that
J.W.L. was buying her01n from Cory Heinze and Jacob Wetch August
S5th ‘and August 27th, 2015. Just a few days before J.W.L. s death

September 1st, 2015. (Tr. 1236-37) Detective Heidbreder testified

8.



STATEMENT OF THE CASE (CONT.)

- that during investigation Jovan Harris was never identified as
being a source or connected in.any fashion. (Tr. 1236) J.W.L,
Jacob Wetch, and Cory Heinze were being investigated and charged
for a Conépiracy to deliver heroin that defendant Hérris was not
involved or connected to. (Ti'° 1236) Jacob Wetch was J.W;L;‘s
source. to heroin on both occasions before his death.r(Tr. 1236)
The C.I. was buying heroin from J.W.L. who‘had to wait on his
source, Wetch. (Tr. 1236)10h'one of the occasions, Wetch.took
J.W.L. and the C.I. to Heinze, énd on énother occasion, Wetch sold
to J.W.L. and the‘C.I. (Tr.1236-39) One of these heroin deals.
happened at the Stamart. (Tr. 1238) In thé same area Deﬁective
Martin believeseJ,W;L. picked up heroin the day before he died.
KTr, 323) Detective Heidbreder teétified'that the Stamart parking
lot, which the Blue Taurus was observed in, he‘believed contained
~J.W.L. is in close Proximity to Jacob Wetch's house. (Tr; 1252)
Jacob Wetch's house was right next to the Stamart Liguor
‘Mart where Deétective Martin believe J.W.L. last purchased:heroin.
(Tr. 1252) And Jacob Wetch was the last person who wés-seen,
by Detectives, sélling J;WQL_Iheroin. (Tr. 1252) Zach Speiker
died before trial ‘and could not testify to_anything, (Tr. 341)
Including if he wés in fact the person ‘in the phoﬁe interview.
Martin at ‘that point had the phone numbers for J.W.L., Speiker,
Centers, and one who he believed to-belong to Harris. ;(Tr° 342)
¥With"tﬁis phone:information,;Martin?began'to review the
information that he had obtained from Verizon regarding J@W;ﬁ."sv
phone infbrmation, %Tr.:3423m_ohuAugust 31, J.W.L. did most -of

the ‘calling and ‘texting out. (Tr. 345,347). He :primary called



STATEMENT OF THE CASE (CONT.)

and texted who he believed to be Harrls. (Tr. 345, 347} Most of

" the texts were between 4:30 pm and’ 9 46 pm. (Tr. 374) Thls

1nformat10n matched up w1th the yldeo from Stamart. (Tr. 348).
| Martin admitted-Gpvernments»Exhihits 8A and 9A were not

| official decuments from theiPhone.Cowpanyé But documents he-

made to show cohtact;between-J.W.L., Zach-Spelker, and the .

number Martin alleged was Harris'. (Tr;A343-443~Though Martin

' testlfled there was many other calls and text messages, he

didn't 1nvest1gate 1n thls samé time frame. (Tr. 369-370)‘-~
vMartlnrtestlfred that.he didn't knGW»what»any.bf.these-calls or
messages were abeut..Aﬁ could ﬁot showgthat any of the calls
;wereaeven answered. (Tr. 359) Though Martin testified that he
‘believed J;W.L. passedfaway”frdm.heroiﬁ, he obtained on August
3Ist, 2015 (Tr; 344) He also testlfled that there was no way of
tying the her01n that was in J.W.L.'s system to the heroin that
was found in his wallet at the scene because there was no lab
analysis done on his bloodAwork torcompare-with:the'herdinifound
at the scene. Martin-testified-thatahe hadano'proof what heroin
'kllled J.W. L. and 1t could have been a totally different. batch.
(Tr. 353) Martin testlfled two foil packets were located at the
scene. One was open next tovthe~syr1ngey on. the=counter'J WoL
used:inrhis over&ese; and the other was in hlS wallet Martln
admlts in his testlmony that he did not have any solid
llnformatlon as to where that her01n in those f01l packets came
from. (Tr. 357) Martln testrfled, that J.W. L.. was & known hercin
distributor and user, and dld»not,know how long J.W.L. actually

possessed the heroin: he overdosedifrom._(Tr. 370)

10-..



STATEMENT OF THE CASE (CONT.)

Indeed, Martin was focused on determining J.W.L.fs movements
from 3:59 pm to 7 pm, on August 31, which was 13-18 hours before
J.W.L.'s death at 8:30 the nekt morning. (Tf. 353). J.W.L.
furthermore, had prior experience buying and seiling heroin.
(Tr.-356). In fact, J.W.L. was a known heroin user and |
distributor. (Tr. 370). |

During the March to July time frame, Alexié Centers was using
heroin_énd getting it from J.W.L. (Tr. 437). To make these deals,
Centers would usually pick J.W.L. up, they woﬁld go wherever
4theyvhéd to £o obtain heroin. J.W.L. would take Center's money,
meet with whomever hé would meet with, and return fo Centér's
car. (Tr.>440). J.W.L. would meet with someone who drove a silver
Cthsler 300. (Tr. 442) This process happened pretty much evéry
- other day,vbut Centers'néver got a good look at J.W.L.'s dealer.
(Tr. 443-44). J.W.L. never told Centers the name of his dealer.
(Tr. 444).She did say,.however,'that-J.W.L.'s'dealef was a short
black male with dreads. (Tr. 444-45). In 2005 and at Harris'
trial, Centers could not recognize Harris, and didn't know who
Jo.W.L."'s dealer was. |
V ~The last time Centers went through this process-with J.W°L.
Was'on August 31, 2015. Centers had texted JeW.L.,(Tr. 447), at
ﬁhe Dairy Queen at 6 or 7 pm. J.W.L. was there with anothef
person, a white male with dreads. (Tr. 448)

JfW.L.Vhad fhe heroin on him, he told her that his dealer
was with him and they would wait on her. (Tr. 449) Once Centers
got the heroin, she parted company and used the'heroin over the
next several hours. (Tr. 452). She learned abouf J.W,L.'s death

the next'day. Law énforcement contacted her, and she showed

11,



' STATEMENT OF THE CASE (CONT.)

them her cell phone, which revealed a text message indicating
that-J.W.L} was wifh his dealer just before he and Centers met
‘at Dairy Queen. (Tr. 452-56).

Alexis Centers said Brandon Jacobs supplied J.W.L. (Tr. 438)
 Alexis waé géing with J.W.L. to meet with whoever. Sometimés
inside Motel 6 or a silVer Chrysler 300. (Tr. 442) Alexis didn't
specifically see who J.W.L., was meeting at Motel 6. (Tt.'443)
Alexis_mét_with J.W.L."'s source. She gave a description bf a
short blaék male with'dreads. (Tf. 445) Alexis testified in
her 2015 statement,'she_identified J.W.L.'s source as béing a
:eaily'tiny shbrt black guy. Aléxis estimated the source's’
-height to be five foot four because he was éhorter than her.
Ale#is said she is five-five. Aléxis testified the feason she
" knows his height is because she saw him when he(approached
her car. (Tr. 474) Alexis testified she seen the sourée

' ‘between the months of June and August on more than one occasion.
'vr(Tr.‘475) Alexis says she was able to see the soufce'every time
J.W.L. picked up herqin. When she was asked how she saw the
source? She said, "Just through the vehicle's windows." When she
Was asked,'"Would-you be able to see him through the window?"
Alexis said, "yes". (Tr. 479—48@)'A1exis said she seen'the
source through the wihdow four or five times. (Tr. 480) Alexis
“wés:shown a line up'confaining Jovan Harris. Alexis testified
that she was not able fo pick out J;W.L.'s source. (Tr. 482-83)
Alexis admits in her teétimony J.W.L. could have had many other
suppliers as well. (Tr. 483) Alexis says she was buying heroin

from Jacob Wetch from 2013-2014. (Tr. 459) Alexis said she

12.



STATEMENT OF THE CASE (CONT.)

knew Wetch sold heroin in 2013, but didn't know what he was
‘doiﬁg in 2015, and was not aware Jacob Wetch sold J.W.L., he;oin
witﬁin days of his death. (Tr. 473) Alexis admits that she
dian't know what J.W.L Qas doing and it's possible he was using
heroin from many different sources. (Tr. 472)

Dérek Petteféon-had multiple felony convictions. (Tr. 511-513)
Petterson testified he has.a_pretty good relationship goiﬁg
with Detective Héidbreder, Petterson testified, in a interview
’With Detectives, he was asked about a drug deaier_hé knew that
‘was in the drug trade. Petterson identified a number of different
people:including Jacob Wetch, but never brought up Pooh or |
Jovan Harris invany fashion. He also testified, a photograph
was shown to him, and the detective wanted inforﬁation related
to the person. The detective, in fact, identified the person
as Jovan Harris, and toldrPetterson that Harris was a deaier°
‘Petterson also teétified that he didn't know who Jovan Harris:
was or the person in the picture was. Petterson again-testified,
that,the»DetectiVe told ‘him this was Jovan Harris in the picture
and that Harris is a drug dealer, but only used Harris'
goverﬁment name. (Tr. 541-42) Petterson testified that he started
‘asking,pebple about Harris and they told him nick name and where
Harris lived. (Tr. 543) Petterson said he asked friends for
~_infbrmation on the person he wés being subpoenaed for because
he could_poteﬂtially.be'a witnéss. (Tr. 543) He admitted he
didn't have a lot of information, having to do wiéh Harrislor
Pooh, before talking to the two friends. (Tr. 543-44) In‘the
. 2016 interview, Petterson identified Harris' picture.as little

G., but admitted in testimony little G. was a different dealer.

13.



STATEMENT OF THE CASE (CONT.)

Petterson identified the same picture as}Ty or T-y's. But
testified that T§ was another dealer in the area. Petterson
vremembers tellihg officers that he met Pooh ﬁhrough BJ and not 7
Wetch; (Tr. 545-46) Petterson says he remembers faces but didn;t
recognize Harris. He also admitted law enforcement gaVe-him
the info. about Harris being a drug dealer and that ﬁarris was
the person on the picture. (Tr. 547) Petterson testified, that
the reason he called Jacob Wetch is because Wetch was a heroin
dealer, that Wetch always buys ffom a guy who lives only a
‘half a block away‘from Petterson. Petterson says this was Pooh's
_house. (Tr; 518) Petterson says he's done 20 to 30 transactions
»with Harris or Pooh through Jacob Wetch. Néver hand.to hand. ‘
(Tr. 548) Jacob Wetch was asked about drug deals during the timé
he was getting heroin ffom Pete or James Smith, was he giving it
to Petterson? Wetch said that he tried but Petterson robbed Wetch.
(Tr. 701) Wetch said he called Pete, A.K.A. James Smith, and
met with Petterson and Petterson took the,heréin; (Tr. 702)
Pettefson believes Pooh lives in the four-plex behind Hornbacher's
‘because that's whefe Wetch would walk.in and get the heroin.
(Tr. 550) James Smith, not Harris; was the person that lived in
the four-plex behind]Hdrnbéchér's; (Tr.v574f James testified,
he was giving the heroin to Wetch and Wetch sold it for him.
(Tr. 606) Wetch testified fhat Petterson lied_ab0ut his whole
testimony. And that he never was his middle»maﬁ. But Pettersén
did rob him. (Tr. 728-29) |

James Dion Smith has a criminal record for drug—;elated'

matters. Law enforcement agents spoke with him in August 2016

14.'



STATEMENT OF THE CASE (CONT.)

about his drug activity. (Tr. 571) James admits he was involved
in drugs. (Tr. 569) In 2016, Smith lived on égg'street North, by
Hornbacher's, in a four-plex house. (Tr. 574) Smith admitted

he met Jacob Wetch through a friend, when Jacob Wetch sold him
weed. At thie point Smith wasn't sellihg drugs. He didn't know
ahything about heroin. Smith says Wetch showed him heroin and
asked him to sell it; a few‘differenf times. Smith testified
that at thie time he never even knew a guy by the name of Jovan
"Harris, (Tr. 576-77) Smith initially testified he met Harris

., through.Brazil when Smith was selling them¢weed. (Tr. 579)
Latef Smith admitted he actually only sold weed to Brazil and
Vonly assumed Harris was in the car. (Tr. 599-600) Smith testified
Wetch got him into the heroin‘tfade. (Tr. 593) Smith testified
that he remembered the interview with Daﬁ.Heidbreder. Detective
. Heidbreder idenﬁified he was targeting Jovan Harris. (Tr.589)
Smith remembered saying: "I don't know him at alli." (Tr. 590)
Smith testified, that Heidbreder put down a picture of Jovan

| HarriSvand said he wanted to ﬁarget'that individual. (Tr. 590)
Smith said Heidbreder told Smith: "We're going to tell you
what we have, and ihformed him Jovan Harris is a major drug
-dealer in the erea.“:Smith told'him_that-he.had no involvement
with’Harris..(Tr. 591) Smith testified, he never did heroin
deals directlylwith Harris. (Tr. 596) Smith said, "he only met
[sic] a phone call,“ then after that, "a woman." He never did
any direct activities with Pooh as. far eS'herein,'it was always
females. (Tr. 597) Smith testified, in his initial interview

he said he didn“t know Jovan Harris and didn't know a person

15.



STATEMENT OF THE CASE (CONT.)

known aé'Pooh.;(Tr. 598) Smithfsaidvthere was no faoe—to—face
'meetings w1th Harris only over the phone, and he can't say
that 1t was - actually h1m who was talking over the phone.'
.(Tr. 600—01)_Sm1th never seen Harrls with any of the females.
(Tr..603) Smith only gave'the heroin to Wetoh and Wetch_would
sell it to‘Tyler..(Tr.'SSG)[Smith broke‘the heroin down and
Wetch sold it, and brought_the money baok. (Tr.»604) Girls
from'Minneapolis would ‘bring heroin to Smith and.he_would
paokage it and give it‘tO”Wetch in foile..(Tr. 604-606) Smith
says he knew Wetch was. selling to Tyler and Morgan. (Tr. 607)
Smith p01nted the defendant out as belnq Jovan Harrls. But

admitted the only time he met Harris was when he- sold Harrls

weed at . Hornbachers. (Tr. 608) Thouqh he admifs he actually sold

ABrazil the weed. (Tr. 600) The only time he seen Harris was whern

~law enforcement showed him his plcture. Smith said that he can't
point at him and say that's the person that was br1ng1ng the |
qirls to deliver the_heroin. He said, "I can't say if that»was
- aotually him." (Tr. 608) | 4’ |

| Jacob Wetch has convictions for conapiracy to deliver heroin
and paraphernalia.h(Tr. 647) In the-summer of 2015, he was
selling heroin to keep his addiction-going.'(Tr._661462) Jacob
Wetch testified that Cory Heinze waslhis Co-ConspiratOr in one
of his Conspiracy cases and he was conspiring to sell heroin
with Cory ﬁeinze. (Tr.“712) Wetch testifiedihe had other
cOnnections and talked with law:enforcement_a_few times after
his her01n conspiracy was filed. (Tr. 704) Wetch testified he

was’ selllng so much heroin his middle man sent Wetch to the
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£

sourcé. When Wetch was asked ﬁhat was the guy's name. Wetch
said,."i don't really know a specific name because I was getting
itvfrom a lot of different people. (Tr, 664) Jacob Wetch was
chargéd ih'2016 for his and Heinze's Conspiracy. (Tr. 648) But
their_conduct happened in August of 2015. (Tr. 648) This
coincides with Detective Heidbreder's téstimony. Wheh he stated
Heinze sold Jordan Larry or “J.W.L.“ Heroin August S5th, 2015“§nd
Wetch sold J.W.L. heroin August 27th, 2015. Just_dayé before |

J.W.L.'s death. Heidbreder also stated that Harris wasn't ever

identified as being a source or connected in any fashion.

- (Tr. 1236-38) Wetch testified, that Heinze and his Conspiracy

to distribute heroin ran from August of 2015 to January of 2016.

(Tr. 714-15) Wetch testified that his Attorney told him his

- Proffer Aéréemeht stated that if Wetch Cooperated against

Pooh, Wetch could not be charged_federally¢ He would be allowed

to plead to his two counts in state court. (Tr. 716) Wetch admits

that he was told to target Jovan Harris in his Proffer Agreement.

And that it depended on how Cooperative he was and how much

information he provided against Jovan Harris,vwhéther he was

’going to be federally indicted or left in state court.

(Tr; 717-18) Wetch said he Cooperéted with them for leniency on

‘his case. (Tr. 719) Proffer signed April 14, of 2016. (Tr. 724-25)

-But Wetch admits he couldn't show .any calls, texts, or numbers

for Harris at the time. (Tr.725) Wetch said he was getting heroin
from Harris 10 times a day when he got tips from washing cars,
it was not every day. (Tr. 734) Pooh lived out of town. (Tr. 677)

Wetch said he was selling heroin to 50 people but he was
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talking abbut his consplraéy with Heinze. (Tr. 712=71%) Wetch
~said he did buy 3.5 grams but never'séid from who or if it was
from his conspiracy or all of the different people he claimed
he waé buying from. (Tr. 664) The prosecutor asked Wetch about
amounts and that he didn't mean fromvPooh but from his}general‘
practice. (Tr. 664)

Paul Ramirez was convicted of terrorizihg in August 2015,
and was later caught making a meth deal. (Tr. 759,762). Law
enforcement agents 6ffered to let him cooperate against someéne
else, (Tr.-762). During,this time, Ramirez was using all tYpes
of drugs, including heroin. (Tr. 763) He told agents thaf he
was friends with T.P.M., that T.P.M. had introduced him to Pooh, .
and that he knew where to get heroin. (Tr. 766,768). When
Ramirez was introduced to Pooh, which was a couple of dayé
before Ramirez' arrest for meth sales, ka; 769), Ramirez got
a~sampie of heroin from Pooh. (Tr. 770). Ramirez got the heroin
off of the bathroom counter in T.P.M.'s apartment. (Tr. 770:—'771)°

Ramifez agreed with agents to do a contrdllea buy in.Mafch
2016. (Tr. 775). Ramirez was fit‘with a recording device,

(Tr. 777’, and was to go to T.P.M.fs apartment tQ buy heroin.
(Tr. 778).. | -

On March.21, 2016, Rémirez made the first of two controlled
buys. Ramirez knocked on T.P.M.'s apaftmentvdoor. T.P.M.
answered and let Ramirez in. (Tr. 783). M.S.M. was there, as
were'Pooh and Pooh's friend. (Tr. 784). It éppeared that Pooh
waé staying at the apartment. (Tr. 788) Ramirez testified that
he didn't see Pooh with'any heroih during the first élleged

controlled buy. (Tr. 851) Ramirez didn't remember where the buy
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o

money went and didn't know who he handed it to. (Tr. 838) Ramirez
said he had pérSonal belongings in the‘house'whére he did the
allegea buys.‘He had a bedroom in this house, also toiletries

and clothes. (Tr. 870-71) Ramirez admits he lived there.

(Tr. 870) Ramirez admits Tyler McIntosh sold him heroin twice

a week; {Tr. 878-79) Ramirez never told law enforcement he

“lived in the house they were sending him into.'(Tr. 890) Ramirez

said he asked Tyler McIntosh to "hook him_up"'and not Pooh.

(Tr. 898) Ramirez said he went to McIntosh instead of Pooh to

negotiate quantity and price for the buy. All his contact was

with McIntosh. (Tr..903)'Ramirez says he assumed McIntosh got

drugs from Pooh though he coﬁld not hear any communication
betweén'them in fhe living room. He could not see in the iiVihg
room because he stayéd in the kitchen. And couldn't -see who
was in the.living'roomm TT?. 906-907)

Ramirez .says he didn't know if Pooh was gding in the bathroom
to prepare drugs, he jUSt.assumed that. (Tr. 909) No one told

Ramirez to go get the drugs in the'bathroom, he just decided

to. (Tr. 911) Ramirez admits that at no point .did he communicate

to Poch .about -drugs or money, . or anything of that nature.

(Tr. 913) Ramirez .admits that he told law enforcement that he

‘negotiated with Pooh for the first. buy. .But didn't know why he

lied to them. ITr.*Ql?)"Ramirez séys.he did not ever .approach
Pooh to talk to ‘him about the desire to purchase heroin on the
‘second buy. (Tr. 923-24)‘RamiréZ"admits?he could have and had
every dpportunity to 'hide heroin in the -house Without anyone
knowing. (Tr. 937).ZHefdidn‘t:seefwho'got:the second'buy'mbney.

(Tr. 938). Ramirez admits ‘he already had the baggie in his
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pocket that he told‘police*quh»gave him. (Tr..928—929)

vMorgan Masters ("M.S.M."), has a criminal drug-record.,
(Tr._951). She startediusingfherbin in January 2015 with Paul
Ramirez. (Tr. 953-54). In early spring 2015, M.S;M- met Brazil,
who offered to give her a~fide home'from downtown Fargo.
(Tr. 957-58). In.tﬁe'car were M.S.M., Brazil, M.S.M.'s friend
Wiilie, and. Pooh. M.S.M. knew Pooh as "Jovan". This was the first |
time M.S.M. met Jovan.. (Tr. 958). TylerchIntosh is Masters:®
boyfriend. (Tr. 954) MaSiéré'overdosed’August 27th (Tr. 963)
Masters said she did meth and probably lots of 6ther things.
(Tfo 965) Masters was positive for T.H.C.., opiates, and
amphetamines. (Tr. 969) Masters testified that if she was to be
honest she didn“t know: if she;was buying heroin from "PY, AWK;Af
JameS’Smith, befbre‘or after she overdosed. But if that was the
case,. The heroin her and TyIér~McIntosh.overdosed from could have
beenrfr6m~"P". (Tr. 999) Masters said she did not necessarily
know-where~she¢went't0‘go=get the heroinrshe overdosed on..
(Tr. 1000) When she was asked: "Do you remember who gave it to
you?" Masters said: "Oh, my goodness, well,’ITm pretty sure it
waS'prébably from Pooh." She was asked: "Pretty sure, but it COuld
have been "P" ié tha£ right?" Masters saidf "Yeah:;,, but I don't
think so." (Tr. 1000) She really didn't know when she was buying
from "P" because everythihgéiS»really:a blur. (Tr. 974) Could
have‘beeﬁ before or after her 0.D. Masters;étill.donfﬁ know
what drugs she overdosed from. (Tr. 1001) Masters can't remember
how she arranged to get the.drugsashé overdosed on. (Tr. 1002)

‘But: she says: she always called Pooh because he was the only .
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STATEMENT OF THE CASE (CONT.)

‘person- they ever got from. (Tr. 1002) But this is not true
because Jacob Wetch admits in his testimony he was selling
Tyler and.Mbrgan heroin in the summer of 2015. (Tr. 666) James
SMith saidvhis'heroin'wasfbeing'sold to Masters and McIntosh.
(Tr. 608) Masters even says the "C.I." Ramirez would sale her
heroin. (Tr. 986-92) Masters even had to ask McIntosh where
the heroin came from she overdosed from. 1Tr; 994). Masters
-says McIntosh overdosed after they went to the same place to
‘pick it up, but Masters admitted she was really just éssuming
on where and how they got the heroin and realiy‘didn't know..
(Tr. 1005) | |

Tyier P. MéIntosh)(“T.P.M.") has‘been convicted of.drug
felonies. (Tr. 1029). He started using heroin in 2013, -and
between 2013 and 2017, was a regular heroin user. (Tr; 1035,
i 1038-39). T.P.M. started injecting heroin in 2015, at which
point "Jovan" was supplying heroin to T.P.M. At that time,
T.P.M. knew Jovan as "Pooh". (Tr. 1041). T.P.M. first met Pooh
in spring of 2015. (Tr. 1042-43). McIntosh testified that he
did mot recall where the herbin came from that he injected
the morning he overdosed. {(Tr. 1053-54) McIntosh was -asked if
he knew where Masters' heroin she overdosed on came from?
McIntdsh said: "Pooh". But when he wés asked if the heroin.
came directly from -Pooh or somedne‘he'difected them to?
McIntosh admitted that he didn't really know. (Tr. 1055)
McIntosh has a conviction of a class A delivery of‘herpin tharge
in 2017. (Tr. 1030) McIntosh was,asked.if'he at some point
seen Harris hand off heroin tb Miés,Masters?‘McIntosh said: .

"I don't recali»that." (Tr., 1046)
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' AftefwT.f;M.Fs overdose, Pooh left the area for an unusually_-
long time. Pcoh directed T.P.M. tc,contéct "p" for heroin. |
(Tr.V1055-56). T.P.M. got heroin from "P" a ﬁhundred times.AA
lctoﬁ (Tr. 1057). "p" was‘James Smith. (Tr. 1078). |
’ On May 14, 2018, the jdry-found Harris not guilty on count
4, distribution’cf a controlied substance resulting in serious
bcdily-injury.'The jury found Harris guilty of allsthe remaining
counts. (ﬁCD 97). | |

On December 18,‘2018,‘Hefris’ sentencing hearing was_neld.
'(DCD.140); The government tecoﬁmended a,sentence of‘360 monﬁhs;
id. at 2, Hafris recommended a sentence of 240 mcnths, which.
wes the statutory mandatory minimum. (DCD 119;»p.1b)_The
. District Court_determined that Harris' tctai offensevleveliunder

vtne Federal sentencing Guidelines wes 42, and his Criminal
:.History'Category‘was iII._This'yielded a Guidelines range of

360 months to iife. |
| The Court imposedvavsentence of.300,monthsnfor each of“Counts_
1, 2; 3, and 5} and 240 months for each of Counts 6,.and 7. The
Court imposed the sentences'tc run conccrrently, for a total‘
sentence cf 300 months imprisonment. | |

Harris filed a timely notice of:appeal.

On ox aboct{July 20; 2020, the U.SacCourt'of'Appeals, for the

Eighth Circuit Affirmed Harris' conviction and sentence.
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REASONS FOR GRANTING THE PETITION

1. Jovan Harris, the Petitioner ("Harris"), was convicteﬂ”éﬁd
sentenced under Title 21 U;S.C. §841's enhancéd penalty for
distribution of a controlled substance resulting in eitherl
death or éerious bodily injﬁry.

However, in the instant case there was no proof that the
heroin which the three people who 6vérdbsed came from Harris.
fIn two of the‘ovefdoses, the victims.had several.other'drugs
in their system.

At best the evidence showed that Harris was involved in drug
déaling in the area of, and around the time.of the overdoses.

| The evidence also showed numerous other persons were also
dealing heroin to the victims during thévsame time frames.
Further, the victims themselves were all involved in selling
heroin'to each other at the time of the overdoseso

- Two of the people who overdosed, Mérgan Masters and Tyler
McIntosh, admitted they had used other drugs at the time of
(their.overdoses; Moreover, neither of them could say that the
heroin they used came from Harris.

Nobody testified that the heroinvthat Jordan Larry dies from
cameAfrdm Harris. Instead, the trial court allowed, and the
‘Appellate Court affirmed Harris' conviction based onithe
circumstantial evidence that he was involvéd in drug dealing
in the area, and during the time frames involved. There was no
pﬁoof that Larry got the heroin from Harris.

In other words, -Harris' conviction was upheld.because it was
"likely" or "possible" that the nefoin the three people overdosed
on, came from Harris. |

(See continuation péges)
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REASONS FOR GRANTING THE PETITION  (CONT.)

WHETHER 21 U.S.C. §841 REQUIRES PROOF OF PRCXIMATE'CAUSE

Title 21 U.s.C. §841 provides avpenalty enhancement for
distribution of a contfolled substance “if death or serious
"bodily inﬁury-results'from-the use of such substance. See
. 21 U.S.C. §841(a)(1) and (b){(1)(c). The enhancement is
significant. When fhe enhancement apblies, the sentence shall
be "not less thanAtwenty years»{nor]'more than life." 21 U.Srcs
A§841(b)(1)(¢). The issue in this case is whether the "death...
reéults from the use of such'subsﬁance".languéqe requires proof
of‘proximate.cause,

This Court reviews issués of statutory const;uctién 'de novo!,
as #hey are.pure questions of law. In constraing statures,
the Court begins with the plain language, and, if it is

""unambiguous", then the "inquiry must cease." Robinson V. Shell

.. 0il Co., 519 U.S. 337, 340 (1997). If the stature is ambiguous,
the'éburt'will turn to other?tools-ofsstatutory construction.
’Asvdeﬁonstrated below, section 841's "death results" 1anghage
is ambiguous,.and those other tools favor reguiring proof of
lproximate céﬁse. »

The languagéTof 18 U.S5.C. §841(b)(1)(c) is ambiguous.

‘Burrage'vm“Unitedjstates,f571'UgS«,204q 210-11 (20149, this

‘Court addressed the statute and language at issue.in.thiSjcase,
‘concluding it requires proof of actual -cause but declining to
answer whether it requires;prooffof-proximate.cauSeQ'This Court.
ibégan its analysis by noting ihatnthe:"lawihas.long considered
causation a,hybrid:concept,'consisiing'of'two constituent parts:
aétual-caﬁseaand Iegai:cauée,_- &then:calied the;prbximate

: cauSe).‘fgg.:at1210411(quotingZThe*New;Shorter Oxford English

Dictionary 2570 (lBQBO).}Aftersnejecting the government's various
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" REASONS FOR'GRANTING THE PETITION (CONT.)

argumenté, this Court concluded that "[e]speéially in the ,
interpretatioh of a criminal statute subject to the rule of
lenity, wevcannof.give.the text a meaning that is different
from its ofdinary,.accepted meaning, and that disfavois the
defendant.“vlg.'ét 216 (citation omittéd)avJuétices Ginsburg
and Sotomayor did not agree that the statute was ﬁnambiguous
(inAterms of actual cause) but did "agree that 'in the
interpretation of a criminal statute subject to ﬁhe.rule_of
lenity,' where there is room for debate, and should not choose
the construction 'that disfanrs the defendant.'" ID. at 219
(Ginsburg, J, concurring)(quoting Burrage's majority opinion).
This Court's grant of certiorari in Burrage, suggests the
language of §84i(b)(1)(c) is ambiguous. Although Burrage does
not answer the question, it does provide helpful guidance. In
Addition to the majority and concurrence's rélianCe on the
rule of lenitYIWith this specific statute's language in‘Burrage,
the Court also granted certiorari on the question of whether |
that,languagejrequires proof of proximate cause; lg; at 208,
210 ("Whether the defendant may be convicted under the"déath
results' provision... without separately“instrﬁcting the jury
that it must decide whether the victim's déath by drug overdose
waé.a foreseeable résult of the defendant's drug-trafficking
offenée). In granting certiorari, this Court, at the very least,
suggested that the statute is not as straightforward as it
.seems. |

The "rule of four" is this Court's "practice on granting

certiorari on the vote of four justices". Ferguson V. Moore-—

McCormack. Lines, Inc.; 352 U.S. 521, 527 (1957)(Frankfurter, Je,
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dlssentlng)(lnternal quotatlons omltted) Justlce Frankfurter
explained that "{t]he rule of,feur is not a command of Congress.
It is a working'rule deviSed.by the Court as a practical mode of
determlnlng that a case is deserv1ng of rev1ew, the theory
belng that if four Justlces find that a legal questlon of general
1mportance is raised that is ample proof that the questlon has
- such 1mportance." Id~ at 529 (1nternal quotatlons omitted. )
While there is no Clrcult Court spllt on this issue, maybe the
four Justices believed this issue is "a United States Court of
Appeals... hald] so far departed from the accepted and usual
~course of Jud1c1a1 proceedlngs, -»«as to call for an exercise
.mof-thls‘Court‘s,superv1sory power." S.Ct. R. 10(a) MaYbe,‘four.
:Justices believed.this issue is "an important»question of federal
.law that has mnot been, but should be, settled by [the Supreme]
mCourt." Id No matter the answer, the grant of certlorarl
fcertalnly suggests that four justices had some questions about
whether proof of prox1mate-cause_1s requlred under-§841(b)(l)(c)°s
"death results" enhaneement.
fSection 841(b)(1)(c)"a enhanced penalty appiies;xnot'when the
prohibited eonduCt, i.e., the distribution Qf thescontrelled
substance, results in death er serious injury, but when "death
:or'injury'results from the use of such substance."'§841(b)(1)(t)
(emphasis added). | |
In the case 'sub judice’, there was no evidence adduced that
the heroinvLarry-oVerdosed,'and died from came'fromearris.
Instead the;government.reliedton the fact the witnesses claimed
.that-Harris, as well as themselves, sold heroin in- the same
.geographical area; and during the same time frames, as when

Larry overdosed.
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Further, Larry himself was involved in a drugvconspiracy
to distribute heroin -in the same area,‘and'time frame leading .
up to hie,overdose. (Tr. ) The éovernment admitted that
Harris was not involved in that conspiracy whatsoever. Therefore,
- there was no proof that Larry's death was the result from "the
use of" hefoin dbtained from Harris. The District Court did not
require it, andvthe Court of Appeals upheld the District Court's
holding that as long as the circumstantial evidence showed it
was "possible", or “likeﬂy" that Harris provided the heroin,
it was sufficient to convict him.
| . The District Cdurt should héve“had to prove that Harris was
the proximate cause of Larry's death, ﬁhat is that the heroin
‘that Larry_overdosedvon had a direct link to Harris. At best
the evidence showedvthat the heroin he 0.D.'d on could'ha&e
came from any of several sources.

Finally, the rule of lenity centrols here. The rule of lenity
holds that "Where there is ambiguity in.a.criminalvstatute,

doubts are resolved in favor>of the defendant." Smith V. United

States, 508 U.S. 223, 246 (1993). Here the statute is ambiguous
(at minimum), and therefore the Court should choose the
construction that is more favorable to Harris, requiring proof
of proximate cause to_apply the "death results" enhancement.
That conclusion is only bolstered by both the majority and
dissent's reference to the rule of lenity in Burrage. 571 U.S.
et-216 ("Especially in the interpretation of a criminal statute
subject to the rule ofllenity, we cannot give the text a meaning
that is different from its ordinary, accepted meaning, and that

disfavors the defendant." Id:. at 219 (internal citation omitted)

27.



" REASONS FOR GRANTING THE PETITION (CONT.)

(Gingburg, J., concurring)("i do agree that "in the interpretation
of a. criminal statute subject to the rule of lenity,' where
there is room for debate, éne should not choose the constructidn
'that disfavors the defendant.'"(quoting the majority). In sum,
the rule of lenity should apply in this casevand requires an
interpretation that favors Harris.

Therefore, this Court should grant certiorari on_this.issue,
in Light‘of Burrage, and resolve the issue of whether the trial
Cburt must prove the defendant is the proximate cause of a
person's death, to qualify for §841(b)(1)(c)'s "death results"

. enhancement.

2. Both the trial Cogrt,rand the Appellate Court ignored this
Court's holding in Burrage that the evidence must show that

. "but-for" Harris' actions, the victim Larry would not have
died, and the two other victims would not have overdosed; Instead,
they allowed Harris' conviction to stand though there was no
diréct‘proof that any of the victims who overdosed, did so on
heroin obtained from Harris. As set forth more fully in the
Statement of Case, the evidence showed at best, that Harris
'sold heroin_in the same gquraphical area, and during the same
time frames, as other people were selling heroin, to the same
users of heroin, three of whom overdosed. The two victims who
overdosed and lived, Morgan Masters("Masters"); and Tyler
McIﬁtosh ("McIntosh"), testified that they could not say for
sure the heroin they overdosed on came from Harris. Moreover,
both had several other drugs in their blood at the time of the

overdose.
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Because the "death results” enhancement increased the minimum
and maximum sentences to which Harris was exposed, it is an
element that must be submitted to the jury and found beyond a

reasonable doubt. See Alleyne V. United States, 570 U.S. 99,

115-116 (2013); Apprendi V. United States, 530 U.S. 466, 490

(2000). Thus fhe crime chérged in Counts One, Two, Three, and
Five of Harris' indictment‘has'ﬁwo principal elements: (i)
Knowing or intentional distribution of heroin, §841(a)(1), and
(ii) death resulting from the use of the drug, §841(b)(1)(c).
This Court in Burrage held that "The law has long coﬁsidered
Causétion a hybrid concept, consisting of £wo constituent parts:
actual cause and legal cause.” lé; at 210.(quoting H. Hart and
A.‘Honor, Causation in the Law 104 (1959)). When a crime
requires "not merely conduct but also a specified result of
véonduct," a defendant generally may not be convicted unless
his conduét is "both (1) the actual cause, and (2) the 'legal'’
cause (often called the lAproximate cause') of the result."
1w, Lafave, Substantive Criminal Law, §6.4(a), pp. 464-466
(2nd ed. 2003). Those two guestions on which this Court grantéd__
certiorari in Burrage. In Burrage this Court only found it
necessary7to decide the first; "Whether the use of heroin was the
actual cause of [the victim's] death in the sense that §841(b)
(1)(c) requires." Id. at 210.
In Burrage the Cburt used the analogy "Where A shoots B, who
is hit and dies, we can_saq that A [actually] caused B's'
death, since but for A's conduct B would not have died." lﬁ; at

211. (guoting LaFave).
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In this case, using the analogy above;—it—was—like-A,—B,—C,

D and E, were all shootingvguns into the air. One of the bullets
came down, struck F, and he died. The bullet was not fecovered,
SO no one knows whose bulletractually struck F and killed him,
but because A fired into the air, there is ciféﬁmstaﬂtial
evidence he is guilty.

In Burragé, the Court held that a triai Court must prove that
"but-for" a‘defeﬁdant's action the victim woqld not have died.

In tﬁis case that préof was not offered, nor adduced at trial.

In complete abrogation of this Court's holding in Burrage,
the trial allowed Harris to be convicted based on the
circumstantiai evidence that he was selling heroin in the area,
and dﬁring the time frames of the overdoses. The Appellate
Court upheld his conVictions, based on the same circumstantial
evidence. |

As pointed out in the Statement of Case, the evidenge equally.
,pointéd to Larry obtaining heroin frombanother source.

As foér Master' and McIntosh's overdoses, neither could A
definitively'say the heroin they used came from Harris. Masters
~admitted ﬁsing several other drugs at the time of the overdose.

In Burrage, the government argued "[W]hen the conduct of two
or more actors ié so related to an event that their combined
conduct, viewed as a whole, is a but-for cause of the eveﬁt,
and application of the but-for rule to them individually would
absolve all of them, the conduct of each is a cause in'fact
of the event." This Court'rejected that argument, as too‘
permissive an interpretation of §841(b)(1).

The Burrage Court held "[wlhere use of the drug distributed
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by the defendant is notan—independently sufficient cause of the

victim's death or serious bodily injury, a defendant cannot be
liable under the penalty enhanéement provision of 21 ﬂ.S.C, §841
(b)(1)(c) unless Suéh use is a but-for cause of the death ér'
[serious bodily] injury.".Id. at 218.

'In this case there was evidence that pointed equally to Larry,
'Masteré, and Mthtosh,_obtaining the heroin from other sources;
as there was £hat they obtained it from Harris. The government
knew this, but once again wanting to punishvsomeone simply chose

Harris és their scape-goat. |

‘The opinion of the Eighth Circuit is_therefore, in'direét
.contravention of this Court's holding'in Burrage, and Harris
requests_this.Court to Grant- Vacate- and Remand this case in

‘Light of it's holding in Burrage.
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CONCLUSION

The petition for a writ of certiorari should be granted.
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