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JURISDICTION
On June 11, 2021, the United States Fifth Circuif Court of Appeals enter judgment in my
casa. See Appx {A). Moveover, a tanely petition for rehicuning en banc was filed, which the court

denied on July 12, 2621, See Appx (A)1). ..

This court has junsdiction under § 1254(1) to review demals of spplication for cerlificale
of appealability by a circuit judge o a panel of a8 Cowrt of Appeals. See, Heha v, T8, 118 S.CL

1965, 1978, 524 U.5. 236, 255 (1998).
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Asticle IIT § 2 of the Consitution

28 U.8.C.A § 1254(1)
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BUS.CA §225K)(1)A)

2B US.C.A § 2241{(3)
2B U.S.CA. §§ 2254(a),{(d)(1) and § (eX(1)
28 U.8.C.A § § 2403(a) and (b)

La RS 15:283
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On June 24, 2008, the grand jury for the parish of Orleans vetwmed an mdictisent which

changed Plainiiff, and co-defendant Justin Collins with Second degree murder of Jerome

Sparkmen on April 7, 2008. On the moming of trial, the State filed a motion to take the
estimony for ane of the two wilnesses by closed cireuit television, which the court denied. The
Sta;e, however, applied for supervisory writs, which the Stae Fourth Cirenit Court of Appeals
granfed The Court of Appeals directed the frial coirt {o conduct a hearing on the motion
pursuant to La. R.S. 15:283. After the hearing, the judge ordered that the testimony of ten year-
old Desmond Tillman would be taken through a one-way closed-circuit television. The jury
found botls defendants guilly 4s charged and they appealed. The Louisiana Fowrth Cireuit, in a
consolidated proceeding, affirmed Collins and Plaintiff®s conviction by published dacizsion issued
on May 11, 2011, See, Appx(D) (No. 2010-KA-0757). The Louisiana Supreme Court denied
discretionary review on Janaary 20, 2012, See Appx(C}\ {No. 2011-K-1719). No application for
post-conviction reliefwas filed |

On March 12, 2013, PlaintifY, pro-se, filed an application for federal habeas relief, 28
US.C.A. 88 2254(d)(1x2) i the Eastern District of Louisiana wior v Cain, 13-CH
2462)...0n July 23, 2015, the district court adopted the magistrais’s report and recomimendstion
and denied relief. 2254 §(e)(1). The court alse declined to issue a cetificate of appealability.
Plaintiff’ filed a notice of appeal, July 31, 2013, ... However, on December 4, 2017, the court
denied Plaintiffs motion for Rule 6033y Ou April 9, 2020, the cowrt denied Plamti{Ts motion
for Rule 68(%)@). The court also declined to issue a certificate of appealability in both mistters.

On August 29, 2015, Plamtiff pro-se filed an application for a certificate of appealability

with the United States Fifth Circuit Court of Appeals appealing the district court's denial of
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hiabeas relief 28 US.C.A. 2253(Cx){A). (Tapfery. Vannoy, 15-30689). A three judge panel
declined to iasue certificate of appeslability, ruling that Plainhfl did not satisfy § 2253(3(2)...
Subsequently, on October 3, 2018, the court denied Plaintiff™s motion for COA. (Twpler v.
Lunnay, 1?-30993).' Cn June 6, 2021, the court again denied Plaintif®s motion for COA.
(Taglor v. Yanney, 26-3927%)

On February 9, 2017, Plaintiff, pro-se, petition this cowst for a wril of certiorai which was
denied as untimely. (Japfer v, Visngy, USCAS No. 15-30689)... Moreover, on January 17, 2019,
Plaintiff again petition this court whick was denied on February 25, 2012, However, on May
20, 2019, Plaintiff petition for rehiearing was dented. (Taplor v Vunnoy, No. 18-7667)...

Thus, this petition is timely and properly filed before this Honarable Court within the 50

days prosciibed.




The United States Fifth Circuit Court of Appeals has decided an importat fedecal
question in a way that conflicts with the relevant decisions of this court and has so far departed

from the accepted and usual course of judicial proceeding as fo call for an exercise of this court’s

supervisory power. CL Miller Kl v, Cocksgll 123 5.Ct. 1629, 1042, 537 U.5. 322,342, (2003)...

Now comes, Plantiff, who respectfully moved before this Honorable Couit under the
Federal Raule of Civil Procedure 68(h)(6}...

Reasonable junsts could debate whether (or, for that matter, agree that) the motion should
hiave been resolved in a different manner. See LS, v Beggerly, 118 5.CL 1862, 524 U.S. 38
{1998) Independent setion must, if Rule 68(h) iz to be itempreled as a coherent whole, be
reserved for those cases of ‘injustice’ which, in certain instances, are deemied sufficiently gross to
demand a départme from rigid adherence {o the doctnne of ves judicala. supra, at 46-47, 118
S.Ct. at 1867 - 1868; Hugel-Atlas Glass vy Hurtford Empire 323 US. 238, 64 5.Ct. 997, (1944).
However, a judgment finally entered ha ever besn regarded as completely mpmume from
impeachment afler the term. syprg at 244 64, S.CL at 1000, Cower & Gl v Hutmarx Corp.,
456 U.S. 384, 110 S.Ct. 2447 (1990). Generally, a disrici cowt abuses itz disgelion when i base
its decision on an erronecus view of the law or a clearly eironesus assessmant of the facts sipna,
a 405, 110 5.Ct at 2460 - 2461, (legal avor is _“mi'staka” warranting relief under Federal R. Civ.
Proc., 60(b)(1)...5ee also, Gongalez v, Crosby, 125 S.CL 2641, 545 U.S. 524, ( 2005). When a
Rule 68() motion aftacks, uof the substance of the federal court’s resolution of a claim on the
merits, bul some dafect in the integnity of the federal habeas procesdings, id., at 532 n. 3; ‘there
is no “claim” presented, aud there is no basis fr contending that the Rale 60() miction should be

treated like & habeas corpus application, il, at 333; the mdlion confines tseif not only to the first
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foderal habeas petition, but to a non-mernts aspéci of the firs habeas proceading, id., at 534; Rule
GOM)(4) also preserves parties opportunity to obtain vacatur of a judgmient that is void, for lack of
subject matter jurisdiction altogether deprives a federal cowst the power to adjudicate the righte of
patio. |

Athiee judge pane! i the United States Fifth Circuit Court of Appeals waz ineorrect for a

fundaniental reason muandated by thiz cowtl. See, Appx (A),(AX1), Mifer El v. Cackrell 123

S.Ct. 1029, 1042, 537 U.S. 322 342, (2003). “Before the issuance of a COA, the Court of
Appeals had no jurisdiction to resolve the merits of Petitioner’s constitutional claims.”

Jurisd of reason could conclude that the district court sbused its disoretion. See, Cooter &
Gell v Hadmarx Corp,, 496 U5, o 405, af 2460-2461. PlantdY contends that the U.S. district
catwt judge, Martin L. C. Feldman § “F”, has failed to exercizse his federal - question jusisdiction
under the “judicial power”, consonant with the statutory texts of 28 U.8.C. 224Kc)(3); 28 U.S.C.
2254¢ay;, The underlymg gramt of junisdiction. See, Appx (B), (B)(1) (Tapler v. Cain, 13-CV-
6462, 2015, (ED. (La) 723A15) {adopting the magistrate’s recanmendation 2254(e{(1))... The

United States Supreme Court has explain in light of Sted Co

Enylranment, 118 5.CL 1003, 523 U.S. 853, {1998). Hypothetical jurisdiction produces nothing

taore than a hypothetical judgment whidh comes to the same thing as an advisory opinion,
disapproved by this court from the beginning citing Maushrat v I8 219 U.S. 346, 362, 31 S.CL
250, 256 (1911);, Heaybuwn's case, 2 Dall. 409 (1792). “Much more than legal niceties are ot stake
here. The statutory and {especially) constitutional elements of junisdiction are an essential
ingredient of separation and equilibration of powers, restraining the court fram acling at certain
times, and even restraining théiﬁ from acting permanently regarding cerfain subjects.” See IS,

». Ridiardson, 418 U.S. 166, 179, 94 S.CL. 2940, 2947-48 (1974), Schlesinger v, Reservisis




Copun_io Stop the War, 418 U.S. 208, 227, 94 S.CL. 2925, 2935 (1974). Fu a cowt to

propcunce upon the mesning or the constdutionality of a state or faderal law when it has no

jurisdiction to do so is, by very definition, for a court to act ultra vires ... Stedd Ca, supra, 4t 101

-102, 118 S.Ct. at 1016,

Plaintiff addresses the threshold juniadictional tgueﬁior;: whether ke has danding to sue.
Article I, § 2 of the Constitution extends the: “judicial power” of the Unilad States only to
“cases” and “controversies” ... of the sort traditionally amendable to, and resolved by the judicial
process. Maskrad, supra, & 356-357 . (ete) ... citing Lijan v._Defender of Wildlife, 504 U.S.
553, 559-560, 112 5.Ct. 2130, 2136 (1992). Standing to sue is pait of the comm on understanding
of what it takes to make a juatifiuble case. Whitnere v Arkansas, 495 U.8. 149, 116 S.CL 1717, 1723
{1990).

The “iveducible constitutional minimum of standing” containg three requirements.
Lujai v, Defender of Wildiife, supra ... fust and foremost, there must be alleged (and ultinadely
proved) an “myury i fact’ - a ham suffered by the PlaintifY that is “concvete”™ and “actual™ or
muminent, not ‘conjectural’ or “hypothetical’ ... Hhiwiore v, Arkepisas, sgpra, of 155, 110 8.CL o
1723 ... Second, thae mwust be causation — a fanly traceable connection betwesn the plaintil™s mjury and

the complamned of conduct of the defendant. Simon v. Faston K oy Rioh ization, 426 U. 5.

26,4142, 96 S. Ct. 1517, 1925-1926 (1976) . . .And third there must be redrexs - ability ~ a likelihood that
the requested reliel will redvess the alloged injury. Shsmos, supra, at 45-46, 965, Ci o 1927 - 1928 .. This
triad of injuty in fact, causation and redresy ability constifutes the core of Auticle Ts case or controversy
recaiirenmients and the paty invoking Federal jurisdictions bear the burdan of establishing its existence. See,

FR/PBS, Inc. v. Dallas, 493 U, 8. 215,231, 110 5. Ct. 596,607 - 609 (1950) . . . .

N



Plaintifl allsged thet he saffored an “actual mpuy w fact”, a bam that s “congds” md not
‘conjectral’ o hypothetical’. Plaintifl’ sscerts that his motion for Federal R. Giv. Proc, 68 () (6 applies
{o a defedt in the wdegrdy af the habeas proceeding unda 2254 § (a) . . . see, Hiffiens v Tvlor, 20 8. CL
1495, 1503,n. 7, 529 U. 8. 362, 375, in. 7(2000) . . . When Federal judges exercise their Federal question
junsdiction under the Gudicial power” of Article I of the Constitudion, it is “anphdically the provines aad
duty” o thosa judges to say what the law is” Marbury v. Madisan, 1 Cranch 137, 177 (1803). “At the core
of this power is the Federal court’s independent responsibility — independent from its coequal branches in
the Foderal govarmment, and independent fom the separdte authority of the several stdtes — to mifarpret
Federal law: supra, ot 1505,529 U. S £ 378 -379.

" ATTE

There must by ‘second” a causdion - a farly fraceable connedion betwean the Plaintils mjury and
the conduct of the defendant. “The defedive inquity, sypswe, which is mandated by the anendiment, velates to
the way in which a Federal court exercise ifs duty (o decide constitutional question; the endalying grant of
juisdiction in § 2254 (a), Williams, supra, ‘o the core of this power was the Federal Distrid Cowt’s
mdependent responsibility fom the sepaate authonty of the state fo mberpret Pederal law: See {Tanlor v, |
Coain, e, ot 18 - 13(E D. (La) W2545) . .. “A construction of the AEDPA that would reguire the
Federal courts fo cede this mthority to the stafes would bs inconsistent with the practice that Federal judges
have raditionally followed in discharging their dutios undar Article I of the Constitution.” Williwns, suwa,

a3’ ...

Thers taust be “thud” rediess abilily a kelood it the vequested reliel will vedress the mjmy . . .

In Muslowd, supra, a8 357 - 359, 313 8. Ct 254 - 255 (guoting The Chief Justice Marshall), who
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demonstrds in a maaer which has been vegarded ay seltling the question, that with ﬁia choice, thus given
Letween s constitutiond requiveniant and a coudheting datutory ensctinent, the plan duty of the court wasto
follow and enforce the Constitution as the suprenie law estubliched by the people . . . “cling Osbovt v. Bk
of United Stades, 3 Wheat 818, ‘spesking of the hird mticle of fhe constitution, conferring judicial
power’. . _{ete). . . Cokeny. Virginia, 6 Wheat 264 (Chief Justice Marchall) snplifying and reasserting
the doctiine of Murdury v. Madison, sepr, vecognized the lundations upon the nglit of this court to declas
an act of congress unconstitutional . . . . |

The 60 (b) mction al iswes is a case of (injustice), resulting from fraud upon the courty negled,
misrepresentation and misconduct calling into question the very legitimacy of the district cowrt judgment.

See, Hazel Atlas Gass v, Hatfwd Ean

re, 322 U. 3. 238, 64 S. CL 997 (1944). “Equitable relief againg
faudulerd judgments i nol slatutary aeation” sura, & 248, 64 SCL at 1002 . .. Likewise, PlantifT
mdion gpphes to adafedt in the idegiity of the habeas proceedings under 2254 § (&) (1), i reference to the
clealy establizhed law requirarnent, “federal law”, as determined by this cowt, which extends the pﬁim;;iple
of Teaguey. Lane, 489U, 8. 288, 108 5.CL 1060 (1989). See: Hiffwns, supra, 4 1507,529U. 3. a0 381 -
382, by limiting the sowee of doctrine on whicl a federal court may rely in addvessing the application for a
wiit. Teggue had danonstrated, rules of law maybe suficiently clear for habess puposs even when they
are expressed in termus of 4 generalized sandard rather than ws a bght line rule” As Justice Kennedy has
explained:

If the rule in question is one of which of necessity require a case-by-case

sxamingion of the evidence, then we can tolermte 3 mumber of specific

apphcations without saying that those applications themselves create a new

nike” See, Supder v. Con Massadiusetts, 34 5. Ct 330,291 U. S. 97

{1934), We azsume m aid of the petitioner that m aprosecution for a felony

the defendsnt has the privilege under the Fourteenth Amendiment to be

present in his own person whenever his presence has a relation reasonable

substantial to the fullness of his opportunity to defend againg the charge,
supra, & 105 - 106, Jokuson v. Zerbst, 58 S. CL 1019, 1024 - 1028, 306

9
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U. 5. 458, 466 - 469 (1938); Faboraugh v Afvarde, 514 U. 5. 652,124 8.
Ct. 2140 (2004). Certain principle are fandamental epough that new factual
permtations wise, the necesty to apply the earber nule vall ke bevond
doubt:. supea, & 666, “If arule decigned for specific purpese of evalusting
amyriad of factual contentts, it will be the infrecuent case that vicld aresalt
so novel that forges a new rule, one not dictate by precedent.  Whight v,
west, 505 U. 8. 277, 308 - 308, 112 5. Ct. 2482 (1992) {opinion concuiring
n judement). Hifians, supra, Oshorney. Bank of Uhited Sttor, susra.
(internal citation omitted) ...

Finally, Plaintff motion rest on a defoct in the integrity of the habeas proceadings under 2254 § (&
(1), factual detemnination by the stde cout’s that only pertains to particular factual issues and are presumed
cotred absent clear and convincing evidence fo the confrary.' See, Miller- 1, supra. 4 1033, 5370, S. of
324, “Where 28 U. 8. C. § 2254 applies, the courts habeas jurisprudence anbodies this deferance” “Bven
it the cantext of federal habens, deference does not imply abardomnent or abdicaion of judicial review”...
“Such ameaning is farly inplied by tet, since ofherwise the purported restriction upoa the judicial povwer

would scarcely be arestriction d all ... Steef Ca, supraal 356 - 357. Colien v, Virgnia, supra {(intemal

citation omitted). Thus, jurist of reason could concluded that the issues presented were “adequate to deserve

encowragement to proceed fnther” Miller-£f supra, o 336, 123 8. 0L 2 1039

1 Sesalso, Svede w Waphé (La. App. 3™ Clr. 1997) at [56-786] 690 So. 50.24 630 (nting the viudssion of LSA-
Lia. B. 8, 15:283 after Craiz, which the conxitationally clearly requires leglulative condiderstion, id., 853 -
884, 855 Sale v Sfurpky; 542 So. 50,24 1373 (L. 1978} *addressing the defendant’s rights to effective
cross examination as a constitutional dimension on the basis of the record of appesh. Id.. at 1378, 0., 4 ...
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For the foregoing reasons, dus cout should review this case through certiorari.

Respectiully submilted,

Marion Taylor #3558
LSP-Main Prison/
17544 Tunica Trace
Angola, La. 70712
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I certify that the furegoing facts, herein, are true and sccurae setforth in this

petition and thereby, serve a copy on this _3__6___ day of auglb‘/!'

3

2021, on the Orleans Parish Assistant Distriet Atterney’s Office, Mr. Gershion Benjamin

Caohen {ADA).

Respectfully submitted,

Marion Taylor m(z?/iﬁ ¥
L3P-Main Prizon/Qgl-1
17544 Tunica Trace
Augola, La. 70712

12




I certify that the foregoing facts, herein, are true and accurate setforth in this

petition and thereby, serve a copy on this _8_5_ _day of @W‘L .

2021, an the Solicitor General of the United States, Room 5614, Department of Justice,

950 Pennsylvania Ave., NW., Washington, DC 20330-0001, in which an employee of the

United Stales is a party.

Respectiully submitied,

Marion Taylor #558611
LSP-Main Prizon/QOsk-
17544 Tunica Trace

Angola, La. 70712
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