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QUESTION PRESENTED

Whether Site United States Fifth Circuit Court of Appeals has decided an important federal

question in a way that conflicts with the relevant decisions of this court and lias so far departed

from the accepted and usual course of judicial proceedings as to call for an exercise of this court’s

supervisory power. CL Miller El v. Cockrell. 123 S.Ct. 1029, 1042, 53? U.S. 322 342, (2003)
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‘A.

OPINION BELOW

UnpublishedApps (A) U.S. Fifth Circuit Court of Appeals Decision.

Appx (A)(1) U.S. FifUi Circuit Court of Appeals Rehearing. .Unpublished

Appx (B) U.S. Eastern District Court (La.) Decision Unpublished

Appx (B)(1) U.S. Magistrate Judge, Finding and Recommendation Unpublished

Appx (C) Louisiana Supreme Com! Decision Unpublished

Appx (D) Louisiana Fourth Circuit Court of Appeals....................................
State v. Colling. 65 So.3d 271, 2010*0757 (La. App. 4th Cir. 2011)

Reported at

JURISDICTION

On June 11, 2021, the United States Fifth Circuit Court of Appeals enter judgment in my

case. See Appx (A). Moreover, a timely petition for rehearing eu banc was filed, which the coin!

denied on July 12, 2021. See Appx (A)(1) ...

This court has jurisdiction under § 1254(1) to review denials of application for certificate

of appealability by a circuit judge or a panel of a Court of Appeals. She. Hahn v. U.S.. IIS S.Ct.

1969, 1978,524 U.S. 236,253 (1998),
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CONSTITUTIONAL AND STATUTORY PROVISION INVOLVED

Article III § 2 of the Constitution

28 U.S.C.A. § 1254(1)

28 U.S.C.A. § 2253(c)(1)(A)

28 U.S.C.A. § 2241(c)(3)

28 U.S.C.A. §§ 2254(a),(d)(1) ami § (e)(1)

28 U.S.C.A. § § 240.1(a) and (b)

Lel R.S. 15:283

2



'i.

STATEMENT OF THE CASE

On June 24, 20GS, the grand jury for tlse parish of Orleans relumed an indictment which

changed Plaintiff, and co-defendant Justin Collins, with Second degree murder of Jerome

Sparkmen on April 7, 2008. On the morning of trial, the Slate filed a motion to take the

testimony for one of the two witnesses by closed circuit television, which tire court denied. The

State, however, applied for supervisory writs, which tire State Fourth Circuit Court of Appeals

granted. The Court of Appeals directed the trial court to conduct a hearing on the motion

pursuant to La. R.S. 15:283. After the hearing, the judge ordered that tire testimony often year- 

old Desmond Tillman would be taken through a one-way closed-circuit television. The jury 

found both defendants guilty as charged and they appealed. The Louisiana Fourth Circuit, in a 

consolidated proceeding, affirmed Collins and Plaintiffs conviction by published decision issued

on May 11, 2011. See, Appx(D) (No. 2010-KA-0757). Tire Louisiana Supreme Court denied 

discretionary review on January 20, 2012. See Appx(C) (No. 2011-IC-1719). No application for 

part-conviction relief was filed

On March 12, 2013, Plaintiff, pro-se, filed an application for federal habeas relief, 28

U.S.CA. §§ 2254(d)(l)(2) in the Eastern District of Louisiana. ITamiar v. CaitL 13-CV-

0462)...On July 23, 2015, the district court adopted the magistrate's report and recommendation 

and denied r elief 2254 §(e)(i). Hie court also declined to issue a. certificate of appealability.

Plaintiff filed a notice of appeal, July 31, 2015, ... However, on December 4, 2017, the court

denied Plaintiff's motion for Rule 68(b)(3). On April 9,2020, the court denied Plaintiff’s motion

for Rule 60 (b)(6). Hie court also declined to issue a certificate of appealability in both matters.

On Augurt 29, 2015, Plaintiff pro-se filed an application for a certificate of appealability

with the United States Fifth Circuit Court of Appeals appealing tire district court's denial of

3



'V 'r->

habeas relief 28 U.S.CA. 2253(C)(1)(A). (Tmlor y. Vmuirn. 15-30689). A three judge panel

declined to issue certificate of appealability, ruling that Plaintiff did not satisfy § 2253(c)(2)...

Subsequently, on October 3, 2018, the court denied PiaintifFs motion for COA. (Tmlor v. 

Vatin ov. 17-30993). On June 6, 2021, the court again denied Plaintiff's motion for COA.

(Taylor v. Vat mm. 20-30274)

On February 9, 2017, Plaintiff, prose, petition this court for a writ of certiorari which was

denied as untimely. (Tarnor v, Vannm. USCASKo. 15-30689}... Moreover, on January 17, 2019, 

Plaintiff again petition this court which was denied on February 25, 2019. However-, on May

20,2019, Plaintiff petition for rehearing was denied (Tmlor v. Vatmm. No, 18-7007)...

Tima, this petition is timely and properly filed before tills Honorable Court within tire 90

days proscribed.

4
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The United States Fifth Circuit Court of Appeals has decided an important federal

question in a way that conflicts with die relevant decisions of this court and has so far departed

from the accepted and usual course of judicial proceeding as to call for- an exercise of this court’s

supervisory power. Cf. Milter El v. Cockrell. 123 S.Ct. 1029, 1042,537 U.S. 322,342, (2003)...

Now comes, Plaintiff, who respectfully moved before this Honorable Court under' the

Federal Rale of Civil Procedure 60(h)(6)...

Reasonable jurists could debate whether (or, for' that matter', agree that) the motion should 

have been resolved in a different manner. Sea US. v. B eagerly. 118 S.Ct. 1862, 524 U.S. 38 

(1998) Independent, action must, if Rule 60(b) is to be interpreted as a coherent whole, be 

reserved for those cases of ‘injustice’ which, in certain instances, are deemed sufficiently gross to 

demand a departure from rigid adherence to the doctrine of res judicata, supm, at 4647, 118

S.Ct. at 1867 - 1868; Hazel-Atlas Glass » Hartford Eaudre. 323 US. 238, 64 S.Ct 997, (1944).

However, a judgment finally entered has ever been regarded! as completely immune from 

impeachment after tire term, supm at 244 64, S.Ct at 1000; Coaler & Cell v. Hasimm'x Cam..

496 U.S. 384, 110 S.Ct 2447 (1990). Generally, a district court abuses its discretion when it base 

its decision on an erroneous view of the law or a clearly erroneous assessment of tire facta supm, 

at 405, 110 S.Ct at 2460 - 2461, (legal error is “mistake” warranting relief under- Federal R. Civ.

Proc., 60(h)(1)...see also, Gonzalez v. Crosby. 125 S.Ct. 2641, 545 U.S. 524, ( 2005). When a

Rule 60(h) motion attacks, not die substance of the federal courts resolution of a claim on the 

merits, but some defect in the integrity of the federal habeas proceedings, id., at 532. n. 5; ‘there 

is no “claim” presented, and there is no basis for contending that tire Rule 60(b) motion should be 

heated like a habeas corpus application, id, at 533; tire motion confines itself not only to the first

5
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federal habeas petition, but to anon-merits aspect of the first habeas proceeding, id , at 334, Rule 

60(b)(4) aha preserves parties opportunity to obtain vacatin' of a judgment that is void, for lack of 

subject matter jurisdiction altogether deprives a federal court the power- to adjudicate tire rights of 

pasties.

A three judge panel in the United States Fifth Circuit Court of Appeals was incorrect for a

fuud-aniientai reason mandated by this court, Appx (A),(A)(1); MiUev El v. Cockrell. 123

S.Ct. 1029, 1042, 537 U.S. 322 342, (2003). “Before the issuance of a CGA, the Court of

Appeals had no jurisdiction to resolve the merits of Petitioner’s constitutional claims.”

Jurist of reason could conclude that tire district court abused its discretion. See, Cooler <£

Geii v. Hwtmarx Coro.. 496 U.S. at 405, at 2460-2461. Plaintiff contends that the U.S. district

court judge, Mar tin L. C. Feldman § “F5, has failed to exercise his federal - question jur isdiction

under the “judicial power”, consonant with the statutory texts of 28 U.S.C. 2241(c)(3); 28 U.S.C.

2254(a); The underlying grant of jurisdiction. See, Appx (B); (B)(1) (Tmlar v. Cain. I3-CV-

0462, 2015, (E.B. (La) 7/23/1S) (adopting tire magistrate’s recommendation 2254(e)(1))... Tire

United States Supreme Court has explain in light of, Sl.ee! Co. v. Glizens for Belter

EmlnmjtutrL 118 S.Ct. 1003, 523 U.S. 83, (1998). Hypothetical jurisdiction produces nothing

more than a hypothetical judgment which comes to the same tiling as an advisory opinion,

disapproved by this court from the beginning citing Mush'id v. US.. 219 U.S. 346,362, 31 S.Ct.

!, 2 Dali. 409 (1792). “Much more than legal niceties are at stake 

her e. Hie statutory and (especially) constitutional elements of jurisdiction ire an essential 

ingr edient of separation and equilibration (if power s, restraining tire court from acting at certain

iiv.250,

times, and even restraining them from acting permanently regarding certain subjects.” See U.S.

v. Richardson. 418 U.S. 166, 179, 94 S.Ct. 2940, 2947-48 (1974); Sdhled?i&er v. Reservists

6



Comm, to Stop the IVor. 418 U.S. 208, 227, 94 S.CL 2925, 2935 (1974). For a court to

pronounce upon the mealing or the constitutionality of a state or federal law when it has no

jurisdiction to do so is, by very definition,Tor a count to act ultra vires... Si eel Co.. supra, at 101

-102,USS.Ct at 1016.

Plaintiff addresses the threshold jurisdictional question: whether he has landing to sue. 

Article III, § 2 of the Constitution extends the; “judicial power” of the United States only to 

“cases” and “controversies” ... of the sort traditionally amendable to, and resolved by the judicial

process. MujtfcresL supi'a, at 356-357 ... (etc) ... citing Lilian v. Defender of VAldife. 504 U.S.

553,559-560, 112 S.Ct. 2130,2136 (1992). Standing to sue is part of the common understanding

of what it takes to make a justifiable case. V/hlSmare y. Ai'kmsas. 495 U.S. 149,110 S.CL 1717,1723

(1990).

Hie “iiredueible constitutional minimum of standing” contains three requirements.

Luton v. Defender of Wildlife, supra fust and foremost, there must be alleged (and ultimately

proved) an “injury in fact” - a hanu suffered by the Plaintiff that is “concrete” and “actual” or

imminent, not ‘conjectural’ or ‘hypothetical’... Wlikniore v. Arkansas, supra, at 155, 110 3.CL at'

1723 ... Second, them must be causation — a fairly traceable connection between the plaintiff’s injury aid

the complained of conduct of the defendant Simm v. Eastern Ky. Welfare EMiis OrgesiwMm. 426 U. S.

26,4142,96 S. Ct. 1917,1925-1926 (1976).. .And third, there must be redress - ability - a likelihood that

die requested relief will redkeias die allied injury. Simm. supra, at 45 -46, % S. CL at 1927 -1928.. .This

triad of injury in feet, causation and redress ability constitutes tire core of Article Hi’s case or controversy 

requirements and die paly invoking Federal jurisdictions bear the burden of establishing its existence. See,

1TW/PRK. Tig. V BaSUs 493 U. S. 215,231,110 S. Cl 596,607 - 609 (1990) . . . .



it. ' V vj*'

Plaintiff alleged that he suffered an “actual injury in fact”, a haain tliat is “coiiarete” aid not

‘conjectural3 or ‘hypothetical3. Plaintiff asserts that Ids motion for Federal R. Ov. Proc., 60 (b) (6) applies

to a defect in the irrtegi% of die habeas proceeding isnda 2254 § (a)... see, IVdiusm; v. Tmlta\ 20 S. Ct.

1495, 1503, n. 7, 529 U. S. 362, 375, n. 7 (2000) ... When Federal judges exercise their Federal question

juiisdidion under the ‘judicial power3 of Article III of the Con dilution, it is “snphrticaiiy die province aid

(My3’ of diose judges to say what the law is.” Marbusy v MmUxsm 1 Cfomdi 137,177 (1803). “At die cere

of tins power is the Federal court's independent responsibility — independent from its coequal branches in

die Federal government, and independent horn die sepai4e audiorily iff the several stetes — to interpret

Federal law: supra at 1505,529 U. S. at 378 - 379.

MM

There must be ‘second* a caution - a fairly traceable conn action between die Plaintiffs injury and

die conduct of die defendant. ‘Hie defective iuquity, supm, which is mandatedby the amendment, rehtes to 

die way in which a Federal court exercise its duty to decide corcrttutionai question; die underiying grant of

jurisdiction in § 2254 (a), Udlittms: supra, ‘at die core of this power" was the Federal District Court’s

independent responsibility from the sejrarate anSiority of the state to interpret Federal law See (Tmlw v.

Cain, supra. at 18 - 19 (E D. (La) 7/23/15)... “A construction of die AEDPA that would require die

Federal courts to cede this authority to die states would be incon&stent widi die practice dirt Federal judjges

liave traditionally followed in discharging their duties under Article HI of the Constitution'5 IVdBmtiS. supra.

at 379....

REDRESS - ABILITY

There rnurt be “diaiT redress ability a likelihood that die requested relief will redress die injuiy...

In MaskraL. supra at 357 - 359, 313 S. CL 254 - 255 (quoting The Cliief Justice Marshall), who

8
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demonstrate in a mamer which has beak regarded as settling lit* question, disk with ihe choice, thus given

between a constitutional requirement aid a conflicting statutory enactment, the plan duty of tike couit was to

follow and enforce the Constitution as tike supreme law established by die people... ‘eking Osbmt y. Bank.

of United Sid.es. 9 Wheat 819, ‘speaking of die third article of file constitution, conferring judicial

power’. . .(etc). . . Cehm-v. llighmL 6 Wheat. 261 (Chief Justice Marshall) amplifying and reasserting

like doctrine of Marbusy v. Madison, sugmi. recognized tire liurkations upon the right of this court to declare

an act of congress unconstitutional. . . .

Hie 60 (b) motion at issues is a case of (injustice), resulting from fraud upon tike court; negied,

misrepreserMicii and misconduct calling into question the very legitimacy of the district court judgment.

See, Umd-rASlas Glass Hartford Empire. 322 U. S. 238,64 S. CL 997 (1944). “Equitable relief against

fraudulent judgments is noi statutory creation.” swra. & 248, 64 S.CL at 1002 . . . Likewise, Plaintiff

motion applies to a defect hi the integrity of file habeas proceedings under 2254 § (d) (1), in reference to the 

clearly established law requirement, “federal law”, as determined by this couit, which extends the principle

of Teague*. Lane. 489 U. S. 288,109 S.Ct 1060 (1989). See-: WUBams. suma. at 1507,529 U. S. at: 381 -

382, by limiting die source of doctrine on which a. federal court may rely in addressing Hie application fra' a

wrh; Teague had demonstrated, rules of kw maybe sufficiently clear for habeas puipose even when they 

are expressed in terms of a generalized standard rather than m a bright line rule.” As Justice Kennedy has

explained:

If the rule in question is one of which of necessity require acase-by-caee 
examination of the evidence, then we esi tolerate a number of specific 
applications without saying that those applications themselves create anew 
rule” See, Studer t. Can. M<ma.Jmsdts. 54 S. CL 330, 291 U. S. 97 
(1934), ¥/e assume si aid of die petitioner that in a prosecution for a felony 
die defendant lues the privilege under file Fourteenth Amendment to be 
present in his own person whenever his p-esence has a relation reasonable 
substantial to the fullness of his opportunity to defend against the charge. 
supm, it 105 - 106; Johnson v. Zerbst. 58 S. CL 1019, 1024 -1025, 306

9
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U. S. 458,466 -469 (1938); Yarborough v.Ahwda. 514 U. S. 652,124 S. 
Ct. 2140 (2004). Certain principle are fundamental enough that new factual 
pOTmiMiorjp arise, the nece;srify to ?q^piy the earlier rule will be- beyond 
cbubt:...supra, 666. c1f a rule designed for specific purpose of evaluating 
a myriad of factual contexts, it will be the infrequent case to yield a result 
so novel to forges a new rate, one not dictate by precedent Wight y, 
EM, 505 U. S. 277,308 - 309,112 S. Ct 2482 (1992) (opinion concurring 
in judgment). WUiwtns.sutra'. Qsbsmev. Batik ef United States* mwra. 
(internal citation omitted)...

Finally, PlaintifFmofion rest ori a defect in tire integrity of the habeas proceedings under 2254 § (e)

(1), factual determination try the state court’s that only pertains to particular factual issues and are presumed 

cotred absent clear and convincing evidence to tiie coutraty.1 See, Miller-EL sup'a, at 1033,537 U. S. at 

324, “Where 28 U. S. C. § 2254 applies, fire courts habeas jurisprudence embodies this deference.” “‘Even

iti tlie contest of federal habeas, deference does not imply abandonment or abdicdion cf judicial review.”... 

“Such arneaning is fairly implied by text, sines otherwise die purported restriction upon the judicial power

would scarcely be a restriction at all ... Steel Car mpi'a at 356 - 357. CdSten v. llrgma. supra, (interaal 

citation omitted). Thus, jurist <f reason could conducted that the issues presented were ‘adequsfte to deserve 

encouragement to proceedfurtliar.’ M'dler-Elsupra, 336,123 S. Ct at 1039.

1 See also, SMe « (La, App. 3"* Clr. 1917) at j9S-7S6] 690 So. So.2d S30 (noting tire omission of LS A-
La. R. 8. IS: 283 after Craig Which the constitutionally clearly requires legislative consideration, id., 853 -
854,855; j&s&R Mssgi^F, 542 So. So.2d 1373 (La, 1978} 'addressing the defendant’s rights to effective 
cross examination as a consdtudonaL dimension on the basis of cite record of appeaL Id.,, at 1375. n., 4 ...

10
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For the foregoing reasons, tins court should review this case through certiorari.

Respectfully submitted,

<

Marion Taylor #55&6Lf 
LSP-Main Prison/tMk-l 
17544 Thnica Trace 
Angola, La, 70712
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I certify that the foregoing facta, herein, are true and accurate aetforth in this 

petition and thereby, serve a copy on this $3 day of

2021, on the Orleans Parish Assistant District Attorney’s Office, Mr. Gershon Benjamin

Cohen (ADA).

Respectfully subraitied.

X

Marion Taylor wKSB&ij/
LSP-Main Prison/C|^k-l 
17544 Tunica 'Trace 
Angola, La. 70712
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CERTIFICATE OF SERVICE

I certify that the foregoing facta, herein, are trae and accurate aetforth in this

QUUmA'SIS day ofpetition and thereby, sene a copy on this

2021, on the Solicitor General of the United States, Room 5614, Department of Justice,

950 PennaylvaniaAve., N.W., Washington, DC 20530-0001, in which an employee of the

United States is a party.

Respectfully submitted,

Marion Taylor #55^611 
LSP-Main Prison/Oak- 
17544 Tunica Trace 
Angola, La. 70712
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