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IN"THE

SUPREME COURT OF THE UNITED STATES |
' PETITION FOR WRIT OF CERTIORARI
Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.
~ OPINIONS BELOW
[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendlx
the petition and is

_to

[ 1 reported at : . ; OF,
[ ] has been demgnated for publication but is not yet reported or,
[1is unpubhshed

to_

The opinion of the United States district court appears at Appendlx
the petition and is _

[ 1reportedat — v ' : . _sor
[ ] has been designated for publication but is not yet reported or,
{ ] is u.npubhshed

' [X] For cases from sta_»te 'courtsz COURT OF SPECIAL APPEALS OF MARYLAND

The opinion of the highest state court to review the merits appears at
Appendix A to the pe’mtlon and i Is

[ 1 reported at ' - .; or,A
[ 1 has been designated for publication but is not yet reported or, .
[x] is unpublished.

" appears at Appendlx to the petition and is

[ ] reported at : Lor,
[ has been designated for publication but is not yet reported; or,
[X is unpublished. ' _



JURISDICTION

[] For cases from federal courts:

The date on  which the United States Court of Appeals demded my case
was

[ ] No petition for rehearing was timely filed in my case.-

[ ] A tlmely petition for rehearing was denied by the United States Cou.rt of
: Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix :

[ ] An extension of time to file the petition for a ert of certiorari was granted
to and including S (date) on . : (date)
in Application No. ___A . : '

 The jurisdiction of this Court is invoked under 28 U. 8. C. §1254(1).

X] For cases from state courts: ‘COURT OF SPECIAL APPEALS OF MARYLAND

The date on Whlch the highest state court demded my case was _3=1+21 .0
- A copy of that decision appears at Appendlx A -

[ 7 A timely petmon for rehearmg Was_thereafter denied on thé following date:
,-and a copy _of the order denying rehearing

- appears at Appendix

[ 1 An extension of time to file the petition for a writ of cerfcibrari was graﬁted
to and including : (date) on ' _(date) in
Application No. ——_A ' L :

The jﬁrisdiétion of this Court is invoked under 28 U. 8. C. § 1257(a).



CONSTTTUTTONAL_AND_STATUTORY. PROVISIONS—ENVOLVED

United States Constitution Amendment [VI]

- In all criminal prosscutions; the azcussd ~shall. enjoy the right to a
spe: :ly and public trial by an impartial jury of the State and district wharein
the crime shall have bean comiitted, which district shall haJe previously
accertained by law and to be informed of the nature and cause of the
accusation; to be confronted with the witness agains:; to have compi_ll_so:y'

process for obtaining witnesses in his favor and to have the Assistance of

Competent Counsel for his defense.

United States Cohstit_ution [ Anendment [XIV1

Section (1) ALl persons borin or natuzalized in the United States and
subject to the_jm?i_.sdiction thereof. are citizens of the United States and of |
the State whercain they reside. No State shall make or enforce any law which.
shall abiridge the privileges or imunitias of citizeas of the United States

nor shall azﬂy State deErive aL_y person life liberty or property without due

process of law; nor deny to any pe:s)n within its jurisdiction the aqual

Srotection of the law...

STATEMENT OF CASE

1 Trlal On \Iuim.m)er 3*d 20083, Petltlonr-*r Wi _rLe'l b/ a Jury with’
the {.)'10: able Tefcence J  MoGan oresiding, On llovenber 6th 2003
Petitioner was convicted of first degrcer 3ex offensa -p‘nptpl-
- %idnapping and first degree assault Petltl?j"le: was "epresentpi >y
private- couns a] Me Richard Ba >llt°- :

e

2 Sentencing vOn Decanber 17th 2008  the Honorable Terceace J
MeSann imposed a sentenced of life for first degres sex offense 30
yeass for atrp'np».e'_l kidaapping to run consecutive to couat 1 and 23
years for first degces assault to run <.msem_1i:'we Lo counts 1 & 2
tor a toual of life pld; 55 years. :

3 Appeal. Trial Counsal Basile {failed to file an ‘app2al)  On
Januargy 1b6th 2009, M Basile filed an Applicatisn for Review of
“Sentence by a Thrae Judg)e Panel On February 4th 2009 M- Basile
filed a W)dlflcatw on of Sentence.



4 Post Gonvic;ign_ELo_Qeediaz..;On_‘D,c.tober_Z.’éLh‘_leé, Petitionam

filed for post conviction relief arguing the claim trial counsal
tailed to note an appeal. See Appendix (d) attached On April 1st
2016 a hearing was held on thz petition. On May 1Bth 2016, Judge
Gresaberg denied the motion for post conviction celief and ruled
that any subsequent motion should be filed by couasal, and should -
sucha motion be filed by counsel Judge Greeaberg would He willing
to reconsider his ruling. On August 9th 2016 Petitioner filed a
motion ko withdraw his patition which was granted by the court.

On October 26th 2016 Petitioner filed a conditional supplemental
petition for post-conviction celief raising the issue trial counsel
failed to note an appeal. See Appendix {(d)s On Novembar 3rd 2016

L | \ 4 ?
Petitioner filed a bifurcated petition for post conviction relief
- Both motions were denied without prejudica, ' -

5, Post Conviction Proceeding. On” 2 Decamber - 13,71 2918571 through
appointed comsel Scoti Whitney a Petition for Post Convictinn
Relief was filed Petitioner being not satisfied with the petition
bezause of the lack of case law,  Petitioner Ffiled ais original
Bifurcated and Conditional Petition for Post Conviction Ralief. See .
Appendix (d) attached. On or about April 19th 2019, Petitionar filed
a Supplemental Petition for Post Conviction Relief to the Courct .

¥

6. Denial of Post Conviction Relief. On August 24th - 202D, the
Circuit Courst for Montgomery County Maryland, issued a memorandum
opinion denying relief, which the clerk docketed on Auguast 27th
2020, See Appendix (c) attached, In.its opinion the court concluded
that trial comsel was not ineffective and his performance did ot
fall below an objective stasdard of reasonableness under Strickland
v. Washington, 466 US 668 (1984). : : ‘

7. Application For leave To Appeal. On 3September 16 2020, Petitioner
filed an Application For Leave To Appeal to the Courct OF Spacial
Appeals Of Maryland on the lower coucts denial of post conviction
relief, Petitionar cequested the COSA to review four Lssues
d,e;f,and g claiming the lower couct erced. See Appeadix (b) - -

~

On March 1st 2021, The Court Of Special Appeals OF MAryland, in
an- Unreporcied Opinion filed its opinion siating read considared and
deniede: The courts action prevented Petitinner from filing a writ.
of certiorarl to the COurt Of Appeals Of Maryland requesting review
of the lower courts erce See Appendix (a) attached.



REASON FOR GRANI‘INGV THIS WRIT OF CERTIORARI

Petitioner was denied his absolute right to an appea‘l and/or belated

appeal of errors made during his trial, where his trial co‘un'sel.,'fai_led to file

an notice of appeal. The Intermediate Appellate Court Of Special Appeals

decision in its unpublished opinion filed March 1st 2021- in this case, was
made éontrary to Md Law, Federal Llaw and well settl'edi law of this Court

concerning a defendant's right to appeal after being convicted. The COSA

action prevented Petitioner from appealing the lower courts decision to the

. Court Of Appeals of Maryland, and forced petitioner to file an writ of

certiorari to the United States Supreme Court where only 17 of the cases are
selected to be heard each term.

‘Petitioner asserts that he is guaranteed: by the United States

Constbitzl;:ion and Strickland V Washington, 466 US 668 (1984), the right to |

effective assistance of counsel,; a counsel that will subject the prosecutions

case to a meaningful ad.vefsarial testing process. In United States v Chronic, o

466 US 648‘(1984), in an opinion by Stevens J , states:

- "The substance of the Constitution's guarantee of effective
assistance of courisel is illuminated by reference to its underlying
purpose. '[Tlruthl;' Lord Eldon said, 'is best discovered by .
powerful statements on both .sides of the question,' This dictum

describes the unique ‘strength of our system of criminal justice.
'The very premise of our adversary system of criminal justice is
that partisan advocacy on both sides of the case will best promote
the ultimate objective that the guilty be convicted and the inmocent

. go free.' Herring v New York. 422 US 853 862 45 LEd2d- 593 SCt 2250

' %1975). It is that ''Very premise" that underlines and gives meaning
~to the Sixth Amendment, It 'is meant to assure fairness in -the
‘adversary criminal process.'United States V Morrison, 449 US 361 364
66 LEd2d 564 101 SCt 665 (1981). Unless the accused receives the
effective assistance of counsel, "a serious risk of injustice
infects the trial itself." Cuyler v Sullivan, 466 US at 343,

Thus,  the adversarial process protected by the Sixth Amendment
requires that the accused have "counsel acting in the role of an
advocate,"’ Anders V California, 386 US 738 743 18 LEJ2d 493 (1967).
The right to effective assistance of counsel is thus, the right of

the accused to require the prosecution’s case to survive the

..5



crucible of meaningful adversarial testlng. When a true adversarial

criminal trial has been conducted, even if defense counsel may- have
made demonstrable errors the kind of testing envisioned by the Sixth

. Amendment has occurred. But if the process loses its character as a
confrontation between adversaries, the consfltutlonal guarantee 1is
v1olated. As Judge Wyanski has wrltten

, ”Whlle a criminal trial is not a game in which the partlclpants
are expected to enter the rlng with near match in skills. neither is
it a sacrifice or unarmed prisoners to gladiators." United States ex
rel, Williams v Twomey. 510-F. 2d 634 640 (Ca7), cert, denied sub
norm Sielaff V Wllllams. 423 US 876 46 LEdZd 109 96 SCt 148 (1975).

.Petltloner asserts when (hls) trial counsel entlrely falls to subJect the
prosecution's 'case to a rneanlngful adversarlal testlngS there 'has been a

denial of his Sixth 'Amendment rlghts that make the adversary process- No

spec1f1c show1ng of pmejudlce was requ1red in Davis VA Alaska, 415 US 308t
(1974). As trlal counsel did in issue (f) falllng to note an appeal More
1mportantly ;ssues (d). (e), & (g) were appealable on dlrect appeal even
though trial céunsel failéd to object or preserve thgmyhnder'plain.erfOr
- doctrine. . |
Petitioner furthet asserts that Hié;trial counsel was not acting with
competence when he represented Petitioner on‘the aBer complained about issues .
.(d)7=(e>,‘(f), & (g). Chaptérv300, Maryland's'Attorney’é Rules of Professional
Conduct+ Md Rule 19-301 1 Competence (1.1), provides:
“An attorney shall provide competent representation to a client.

Competent. . representation requires the legal knowledge, skill,

- thoroughness and = preparation reasonably necessary . for -
representation. ' ' ‘ : '

The Stricklénd court-as not to.restrict the wide latitude, ctunse14must
have in making decisions. Strickland di& not provide an'ail-inclusiye list of
imperatives for defensé attorneYVs; but did list the Minimﬁm duties that. are

fequired of'counsel, (1) dﬁtyvpf loyalty; (2) a duty to advocate; (3)»a duty

to consult with the accused in important decisions; (4) a.duty to keep the




defendant informed of importamt developments; (5) a duty to conduct 2

-reasonable investigation into the facts and law; and (6) a duty to posses
and execute enough skill and knowledge to ensure a fair trial. Id. at 688-90.

The Court Of Appeals Of Maryland has held Federal énd State constitutional

- provisions are‘co—extehtivei Lodowski y_State,l307 Md 233 247 513 A2d 299
(1986). |

COMMENT

LEGAL KNOWLEDGE AND SKILL

[3] In an emergency an attorney may give advice or a§sistanqe~l§la
matter in which the attorney does not have the sklll.ogdlnar} y
required where referral to or consultation or assoclation with
another attorney would be impractial- Even in an emergency, however,
‘assistance should be limited to that reasonably necessary ¥n.the'.
circumstances, for ill considered action under emergency conditions
can jeopardize the client s interest. A

[4] An attorney may accept representation where the requisite levgl
of competence can be achieved by  reasonable preparation. This
applies as well to attorneys who is appointed as an attorney for an_
unrepresented person. See also Md Rule 19-306s2 (6+2).

THOROUGHNESS AND PREPARATION. [5] Competent handling of a partlculali
matter includes inquiry into and analysis of the factual and lega

- elements of the problem, and use of methods and p@ocedures meetlng
the standards of competent practitioners. It also includes a@equaﬁe
preparation. -The required attention and preparation * determined in
part by what is at stake; major litigation and complex tramsaction

-ordinarily require more extensive freatment than matters of lesser .
complexity . An agreement between attorneys and the client regardlggv
the scope of the representation may limit'the matters for whlch_t e
attorney is responsible. See_Mg,Rulev19—301.2(0)(1\2)

MAINTAINING COMPEIENCE. [6] To maintain the requisite knowledse and
skill, an attorney should keep abreast of changes in the law and ?ti
practice, engaged in continuing study and educat;on.and comply with
all continuing legal education requirements to which the attorney 1S
subject . - '




Petitioner asserts trial counsel rendered ineffective assiqtance of

-counsel ¢ -because of the above stated case law and Md. Rule in subjecting the
‘prosecutlons case to a meanlngful adversarial challenge, and failing to -
prepare and maintain competence concernmg the complalned about 1ssues
(d), (e), (f), and (g) found in Petltloner s Appllcatlon For Leave To Appeal. See
'Appemdlx (b) attached '

(REASON FOR GRANTING THIS WRIT OF CERTIORARI 'CONTINUED)

@) 'v Petitioner asserts bis-_' tr_ial counsel was ineffective when he. failed to

vfile a notice of appeal after being requested to do so.on December 17th 2008. -

The Post Conviction Court and the Intermedlate Appellate Court Of Special - -

Appeals Of Maryland both erred when denylng Pet1t1oner hls absolute rlghr to
“an- Aopeal and/or Belated Appeal. In domg so both Courts 1gnored well settled
Md. Law and case law, Federal Criminal Law and well settled case law of the
United States Supreme Court' The Court Of Spec1al Apeals, then blocked
Petltloner from havmg the lower courts decision reviewed by Marylands lehest_
‘Court. | | | _ v |

| On December 17th 2008, the Honorable Terrence J McGann after sentencing _
Petitioner explalned the post-trlal rlghts to Petltloner as beings 1) an
-absolute rlghr to appeal hls sentence within 30 days, 2) 90 days to file a
motion for recon31derat10n of the sentence; and 3) 30 days to file for fhree‘

Judge panel review and all three must, be in wrltlng See F‘xhlblt #1 under

- ADpendlx (e) attached Before leav1n9; the courtroom Pet1t1oner requested tr1al



~ counsel to file an appeal anduthe other post-trial rights explained. However

trial’ counsel f11ed everything excepf the appeal See Exhibit #5 under_.
Appendlx (e) attached |
Petltloner laid~out in detall in hls Bifurcated Petition for Post
Conv1ct10n Relief that contained the necessary case law that supports Post
Conviction Relief in the form of granting a Belated Appeal. See Appendix (D)
attacned. Which was part of the Post Conviction Hearing Record and should have.
been transmltted by the Clerk .to the Court Of Spec1al Appeals w1th all of the
other App]lcatlon for Leave To Appeal document”’s. See Post Conv1ct10n Court

Memorandum and- Order at pgs 2-3 under ‘Appendix (b) & (c) attached Petitioner

'prov1des the follow1ng in support of ¢

Crlmlnal Procedure Article §. 7"102 'provides that in post conviction-

proceedlngs,ta person may not begin a proceedlng 1f allegatlons of error have

.been waived or finally litigated. Allegations are not finally litigated unt11
_they have been decided on the merlts by (dlrect appeal) or. appllcatlon for
leave to appeals Criminal Procedures § 7-106(a)(1) All allegations of error |
_that could have been raised on direct ‘appeal, whether or not Petltloner took

: appeal, will be deemed waiveds Id at (b)(l) If Petltloner does ot have the.

opportunlty to litigate  issues <:ognlzable A1n direct appeal via a belated

appeal,- those issues will be considered waived for purposes of post

~ conviction litigation.

The failure to honor Petitioner's request to note an appeal on his behalf

v1olated Petltloner s right to effectlve 3381sfance of counsel, guaranteed by

the Slxth and - Fourteen Amendments of the Unlted States Constltutlon and

. Maryland Declaration Of Rights. ‘Fntltlements to a831stance of counsel would

be hollow indeed unless - the asSistance were required to be effectivea It

follows that a criminal defendant has the right to effective assistance of

9



~ counsel on the direct appeal of the-iddzement entered_upon_his_conviction—ef—a

serious crime," Wilson v State, 284 Md 664 671 (1979). In Maryland,

defendant in a criminal case denied hls rlght to a desired appeal through no
fault of his own, and who has been dlllgent in at*emptlng to assert hls'appeal
rights, is ‘entitled to a belated appeal, without the nece331ty of presentlng

any other evidence of preJudlce.“ Garrison V State, 350 Md 128 139. (1988)

[Al11 criminal defendants who are conv1cted after a trial in circuit
court are'entitled to an appeal of right to‘the’Court of_Special*Appeals.See
Md. Code(2002) § 12-301 of the Court and Judicial Proceedings‘Article:JCa :
_party may appeal from alfinal_judgement_of the circuit court in a civil or

| criminal case). (See Exhibit #2 under Appendix '(e).'attached). The Pnblicd
Defender?S'Office provides representafion on for indigent and'incarcerated
defendant s who have been- conv1cted (after a trial, as opposed to a gu1lty

'plea) in fhe c1rcu1t courts of Maryland See Md. Rule Code(1997) Art 27A. §
4(b)(2) (the Public Defender - Act). See (Exhibit #3 under Appendlx (e)
attached) _ | |

l The dutles 1mposed by Md Rule 4~ 214(b) and fhe Publlc Defender Act areﬂv

.also appllcable to privately retalned attorneys. See State V Mohoney, 16 Md.

d'App 193 (1972)(hold1ng that dutles imposed on appointed counsel by Md. Rule

regardlng fhe flllng of posr 1'rlal ‘motions are imposed on prlvarely retalned

counsel s also)..

A defendant's  right to counsel attadhes early 1n the process of the
01rcu1t court case, and trial counsel‘s “duty of representation continues into
- the post«verdlct stage. Fbr 1nstance a defendant has the rlzht to counsel for-
the purposes of maklng a motlon for ney frlal, noting an appeal, and flllng a

motlon for. modification of sentence. See Md. Rule b 214(b)(Exh1b1t #4, under

Appendlx (e) attached) ¢ When counsel is app01nted by the Public Defender or

10



by the court, representation extents to all stages in the proceedings,

including but not limited to custody, interrogations, preliminary hearings,
pretrial motions and hearings., trialg‘_motions for modification or_review of
sentence or new 'trial and apDeal“),. State Flansburgﬁ 345 Md
694(1997)(hold1ng that duty of representatlon extended to the filing of a
motlon for modification of sentence, and holding that ‘counsel's failure to
file that motion may be addressed through the Post Conv1ct10n Procedure Act).
When a defendant request a direct appeal of rlght, but through no fault
- of his own, he is demed that appeal, then he is entltled to a belated appeal.

State V Shoemaker 225 Md. 639(1960)' 1In Garrison. supra, (a defendant has the

. right to a belated appeal when the defendant is denled through no fault of
hls own, the appeal that he desires and to which he is entltled).

Moreover when trial counsel Basile neglected to file a notlce of appeal
.requested by Petltloner, the error also violated Petltloner s rlght to due
process, More importantly this error has s1gn1f1cant ramifications, not only
was Petitioner deprived an essential guaranteed rieht. Petitioner is also
deprived of f‘LllI’lg a future Federal Habaes Corpus Petltlon, ( as one of the
requlrements is to exhaust all. state remediesy direct appeal; writ of
certiorariy post conv1ction3v leave' to appeal-_, and writ of certiorari). The

Post ' Conviction . Court had the opportunity to correct the error by trial

counsel Mr Bas11e, and preserve Petlfloner s due process rlghts to future

appeals' L)y_ allowing Petltloner to file a belated appeal but refused to do so -

the 1ntermed1ate appellate Court Of @aemal Appeals of Maryland had the same

‘ _onrtumty and refused o do 50,

" The Post Conv1ctlon Courts Reason for Denying Petltloner A
‘ Belated Appeal '

11



PC_COURT: At the ‘Poét Conviction Hearing; trial counsel testified that

- sometime after sentencing, But w:’rfhin the 30_-day timeframe to file an appeal,

'he‘met with Petitioner‘ to go into detail about .Petitioner's post-trial rights.

: Trlal counsel testified that he recalls th1s conversat1on happenlng where the. .
Pet1tq.oner was lnca.rcerated, sometlme after Petitioner was sentenced becaused
.this. a long conversation‘ that would not have been able to occur in the
.courtroom directly ‘afte-r the sentencing hearing'. Trial counsel testified that
during this lengthy conversation he told Petitioner that the real issue was
"he severity of the sentence ra"her than Petltloner s guilt. Trial counsel
stated that based on the overwhelmmg ev1dence presented on’ Petltloner s

suilt, it did not appear that there would be success if the case went. to'

appeals Because of this, trial counsel advised Petitioner that it would not be

logical to file an appealy and instead told Petitioner that he should pursue a

three-1udge review panel as it would be more likely lead to a reduction of

Petitioner's sentence.

(B Petitioner asserts as stafed the Court not his trial counsel explalned
his post: ‘trial rlghts, and his trlal counsel after the trial nsentencmg
on December 17th 2008 never came to explain anything. 'More‘ importantly am

: appeal LS. Petitioner's -right, successful or not it is'his right. Period! As

this Petitioner wrote in his Blfurcated Petition as a result of trial

_'counsel s error in not flllng‘ an Appeal; Petitioner has lost the opportunitv

to file any Federal appeals i.e., (Federal Habeas Corpus, 4th Circuit'-,' us

Supreme Court) The record . reveals rrlal counsel Basile did file a sentence
rev1ew and a modlflcatlon of sentence as Petitioner asked at the sentenc:lng

hearlng but failed to f1le an appeal as requested- (See docket Exhibit #5

. under Appendix (e) attached).,

12.



Trial counsel Basile was ineffective when he failed to file Pefitioner's

| appeal and trlal counsel dld not ‘want to be exposed for the mlstakes he made

. that created the appealable issues below:

1) On November 3rd 2008 durlng Petitioner's trlal (trlal counsel )
Basile obJected to the State showing a surveillance video room Pollo
Campero's .to ‘the jury that had not been properly authenicated. The
video was shown over counsels objection and he failedlto preserve

the issue for appellate review, so it was deemed waived. *

2) Each of the issues found in Petltloner s Appllcatlon for Leave To
‘Appeal were appealable issues in Maryland: (1) failure to request -
lesser included offense issue (d); (2) failure to object to
unwarranted flight 1nstruct10n issue (e); and (3) failure to object
: fo (two) improperly worded voir dire questions that permitted
prospectlve jurors to self asses whether they could be fair and
impartialf See (AFEIA under Appéndix‘(b) attached)m'

More 1mportantly each of these issues have been raised on appeal in the
Court of Special Appeals and Court of Appeals, w1th relief granted -at one time
or another. ' '

The Unlted States Supreme Court in Pequero \' Unlted States. 526 US 23’ :

{

(1999) held (When counsel fails to flle a requested appeal, a defendant is

entitled to [a newv | appeal without show1ng that. his appeal would l1kely have‘
.had merit.), In Flores-Ortega 528 .US 470 (2000) the Supreme Court held:

[1a] In Strickland V Washington, 466 US 668 80 LEA 2d 674 104 8Ct - -
(1984), we held ‘that criminal defendants” have a Sixth Amendment
right to "'reasonably effective" legal;assistance;'id., at 687 80 LEd
2d 674 104 SCt 2052, and announced a now-familiar test: A defendant

clalmlng ineffective a351stance of counsel must show (1) fhat'

‘counsel 's representation "fell below an objective standard of
reasonableness,"
- ' [528 us. 477]

.13 :



~id.; at 688 80 LEd 2d 674 SCt 2052, and (2) that counsel's deficient

performance Prejudiced the defendant. id.y at 694 80 LEd 2d 6/4 104
SCt 2052, Today  we - hold. that this test applies to claims like
respondent's that counsel was consfltutlonally 1neffect1ve for
falllng to file a notlce of appeal.

- The Court in Flores—Ortega furfher statedt we have long held that a

laywver who disregards specific instructions from the defendant to file a
motice of appeal acts in a manner that is professionally unreasonzble. See

Rodriquez ¥ United States, 395 US 327 23 LBd 24 340 89 SCt 1715 (1969)- This

1s so because a defendant who 1nstrucfs his counsel, to 1n1'r1af-e an appeal
‘reasonably relles upon counsel to flle the necessary notice. Counsel‘ s fallure

to do so cannot be cons1dered a sfra*eglc decisi on, filing a noflce of appeal

is a purley mlnlsterlal task and the failure to file reflects 1natten‘r10n to

the defendants wishes., In Jones V Barnes> 463 US 745 751. 77 LEd 2d 987 103

- SCt 3308 (1983) »held" (. 'fhe accused has the ultimate authorlty to make_'

fundamental dec131on whether to take an appeal)s

The Rodrlgues\ Court further held: f-hat ﬂ\e defendant by 1nstruct1ng
counsel to perfect an appeal, objectively indicated his 1ntent to appeal and
was entltled to [a new appeal] without any further showing. Because “[t]hose

whose rlghf to an appeal has been frustrated. should be treated exactly like

- any other appellan[t] we reJect any requlrement that the would-be appellaﬂt

"specify the points he would raise were his right to appeal remsta*ed- Ide.

at 330 23 LEd 2d 340 89 SCt 1715 See also Ev1tts \'A Lucy, 469 US 387 83 LEd 2d

_821 105 sCt 830 (1985)(defendant ent-ltled to new appeal when counsel S

deflc:lent fallure to comply with mechanistic local court rules led to

dismissal of first appeal).

_. Moreover this Court has concluded that it is unfair to require an
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indigent perhaps pro-se, defendant to demonstrate that his hypothetical appeal

might have had merit before any advocate has ever reviewed the record in his

‘case in searc:h'. of potentially meritorious grounds for appeal, .. Rather we

require the defendant to‘demoflstra'te that but for counsel's deficient conduct

he would have appealed.

Peti_tioner_ asserts in.order for trial counsel Basile to have effectively'
explained the appealéble issues to Petitionmer as the Post Conviction Court
wroté in its Merﬁorandurﬁ/()pinionw. id, at page .13 paragraph (2). Seé(PC 0P
under Appendix (e) 'attachéd). Trial counsel BRasile wbuld have had to purchase
and read ther actual trial‘ transcript. Which he did not do since Petitioner s
family members had infofrﬁed him prior tQA séﬁtencihg they would not be
- rétaiﬁing him to litigate Petitioner’s aﬁpeal-_ The Court of Special Appeals
‘was informed of this fact‘in Pe_titionér‘s Application fbr'Leave to Appeal. ,id
| at page (15) paragraph (3) . Seé (A_ppendik B A.tﬁache_d) YJhiéh further
supports .Petitionér;s writtén_versioﬁ of eveﬁts ldo.cumented herein that tria]_v
{couns_el Basi'lé‘: | |

failéd to file a notice of -appéal in this case because tri.al counsel

did not want to be exposed as being inefffective, because of the .
‘mistakes (he) made that created the appealable issues documented

herein at page (4) paragraph one...

The' evidenc.e, preseﬁted herein suppofts the C.ourt-‘Of Special Ap_peals Of
Marylénd and the Post Conviction Court’ both 'erre.d,‘ when disrega’rdiﬁg émd/of
rﬁisinterpreting well 4settle<;1: Law and well settled case léw'. Wheﬁ_. both Court's
“denied. Petitioner his a’bsolute constitutional rigﬁt' to an appéal'. and/or‘.

~ belated appeal in‘thi's cases..

1]

15



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
W 77 %

Date: August 25th 2021
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