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QUESTIONS PRESENTED

I- Whether the state court Abrogated this courts
constiitutional holdings, in ité application of the 1legal standard,
(...fundamenial fairness shocking to universal justice ) in Butler V
State 397 sE.2d 87,38 (1930), and Dissent of Justice Marshall in
Butler 103 S.Ct 242 (1982); When prior court processes wevre
inadeqguate & unavailable; and +this standard is us2d to substitute

harmless erroir analysis nation wide.?

* Kk kkkkkkk*k

II- Whether this <court should issuas an order of rule "nisi",
28-1J3C-§1651; authorizing petitioner to move ihe US District court
for Habeas under 28-U3C-§2241(c)(d) on issues "Arising Under" laws

and coastitution; on issuaes not previously answerad by the shate.

and order addressing merikts on 6/2/21.7




LIST OF PARTIES

[/ All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ 1 reported at ; or,
[ 1 has been designated for publication but is not yet reported or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[Vf For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A___ to the petition and is

[ ] reported at ; O,

[ 1 has been designated for pubhcatlon but is not yet reported; or,

[v]/ is unpublished.

The opinion of the VA, ' __court

appears at Appendix to the petition and is

[ 1 reported at " ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.
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JURISDICTION

[ ] For cases from federai courts:

The date on which the United States Court of Appeals decided my case_
was

[ 1 No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix :

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

-M' 'For cases from state courts:

The date on which the highest state court decided my case was Mlﬂ_@_
A copy of that decision appears at Appendix A . '

[ 1 A timely petition for rehearing was thereafter denied on the following date:
N /A , and a copy of the order denying rehearing
appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to-and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

JS Constitution, 4'th Awmend: The right of the peopls to be
secure 1in their persoas, houases, papers and effects, agaiast
anceasonable searches and seizures, shall not be violated., and no
warranits shall issue, but upon probable «ause, supporied by oaieh
or affirmation, and particalarly describing the place Lo be
searched, and the persons or things to be seized.

5'th Amend: No person shall be held to answer for a
capital, or otherwise infamous crime. unless on a presentmeni or
indicinent of a grand jury, except in cases arising in the land or
naval forces, or in the nilitia, when in actiaal service in time of
war or pudblic danger; nor shall any person be sabjeci for the same
offenca to be twice put in jeopardy of life or limb; now shall be
compelled in any c¢riminal case to be a witness against himself, nor
be deprived of life, liberty, or property, without due process of
law; nor shall private properiy be taken for public ase, without
just compensation.

6'th Amend: In all criminal prosecutions, thes asccusad
shall =snjoy the right to a speedy and public trial, by an impartial
jury o©of the state and district wherein <the shall have been
committed, which district shall have been previously ascertained by
law, and to be informed of the nature and cauase of the accusation;
to be confronted with the witnesses againsi him; to have compulsory
procass for obtaining witnesses in his favor, and %to have the
assistance of counsel for his defence.

10'th Amend: The powers not delegated to the uanited
states by the coastitution, nor prohibited by it to the states., are
resarved to the states respactfully, or to the peopnle.

14'th Amend §1: All percsons born or naturalized in the
united states, and subject to the Jurisdiction thereof, are
citizens of the united states and of the state wherein they reside.
No state shall make or enforce any law which shall abridge the
privilegss or immunities of citizens of the united states; nor
shall any state deprive any person of life, liberty, or property,
without due process of law:; nor deny to any person the equal
picotecizion of the laws.

8'th Amend: Excessive bail shall not be reguired, nor excessive fines

imposed, nor cruzl and unusiaal punisiments inflicted.
9'th Amend: The enameration in the constitution,; of certain icights,
shall not be construed to deny or disparage others retained by the people.

SC.Constitution; art 1 §3: The privileges and immunities of
citizens of this state and of +the united states ander -this
constitution shall not b2 abridged, nor shall any persoun be deprived
of life., liberty., or property without dues process of law, nor shall

any person be deniad the eguaal protection of the laws.




Artical 1 §11 - - Aappendix (F), complaint foir habesas, Page 17
fn.3% Apn.(B) P.28
Art. 1 §22 - - App. (F) complaint for habe=as P.17 fn.2.
Art. 1 §15 - - Apn.(F) P.139: App.(B) p.27
Statutes (SC.Ann. 1976,1991)
§17-19-10 - - Appeandix (B) Page 28: App.(F) p-18.
§17-25-10 - - App. (B) P.29.

§22-5-710 - - App. (B) p.26

§17-23-160 - - App.(F) Complaint for habeas, P.19.

§17-15-10 {S<.Ann. 1975, amend=2d 2015 act no. 53 {83) Pt III,
§12, eoff 6/4/15) -~ - Person charged with noncapital offence may be
released on his own recognizance; conditions 92f releasa, bond
hearing for burglary charges: This statute was amended greatly

since 1992, se2 19 SC. jur. Const. Law §21.2 May 2021) citing Davis
Adv_Sheet NO.1ll May/4/1994, citing State V Hill & Huggins.

——--$14-7-1030 - - All 9objeciions & jurors called to try
prosecutions, actions, issuses, or questions arising out of actions
or special orore=dlng“ in various courts of this state, if not made
before the juror is empanelad for or charged with the trial of the
prosecution, ciion:; issue, or question arising out of an aciion oir
special oroceeding, is Waived, and if made thereafter is of no

ftect.

28-Usc-§1651(a)(b):- - The suprems court and all courts established by act of
congrass may issue all writs necessary or appropriate in aid of theic respective
jurisdictions and agreeable to the usages and principals of law.
An alternative writ or rule nisi may be issa2d by a justice or judge of a
couirt which has jurisdiction.
28-UsC-§2241(c)(3).(d) - - (a) Writs of habeas corpus may be granted by the
suprame court, any jasticp thersof, the district couris and any circuit judge
Jithin their crespeciive jurisdictions. The order of a circuit judge....
(c) The writ of habeas corpus shall noi extend to a prisoner unless-  {3) He
is in cuastody in wviolation of the constitution or laws or treaties of the united
statas; or
{d) Where an application for a writ of habeas corpus is made by a person in
custody ander judgement and sentence of a state court... the application may be
filed in the district court for the district wherein such person is in custody or
in the districi court for the district within waich the state court was held
which convicted and sentenced him....

28-UsC-§2244 - - (b)(1l) A claim presented in a 2nd or successive habeas
corpus application under sechion §2254 that was presentad in a prior application
shall b2 dismissad. (2) A claim piresented in a second or successive habeas
application under §2254 that was not presented in a prior application shall be
disnissed unless—

(B)(ii) the facts underlying the claim, if piroven and viewed in light of the
evidence as a whole, would bs sufficient to aestablish by clear and couvincing
avidence that, but for constitutional ercor, no reasonable factfinder would have
found tha applicant guilty of the underlying offence

(8)(B) the date on wnich the impediunent to filing an application created by
state action in violation of the constitution and laws of the united states 1is
remov=d, if the applicant was )revented from filing by such state aciion.

iaC«
i
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STATEMENT OF THE CASE

1 I, the petitioner am an 1inmahts, and was, charged Dy
warrants <©734353 on 130/18/91, & c¢734377 on 11/4/91; and convicted
by a jury at the 3/9-11/1992 general sessions court in Jasper County
3C, for Muirder & Burglary 1'st, and was sentenced to life in the
Jasper o dept of public works, for burglary, and life concurcent
for murder, upon guestion the Jjudge stated Or SCDC, I4d Trial
transcripts (tr @207--210). The SCDC reversed ih2 sentence on
3/13/1997 & moved the parole dated to 2011. I pl=ad justification %
s2lf defence. buh the Jjury was only allowed to deterwine if T killed
Mr. Brown. I declared victum statuas on ithe stand. -
2 I filed the 1instant case in the SC. Supreme <Ct, dated
7/30/2020, id appendix B (app.B) with aifidavit, and paid £filing
fees. This was in compliance with lower coiart order dismissing
complaint for habeas, "upon original jurisdiction in SC.S.Ct." 1id
(app.F). This case challenged mulitple serious legal and
coastitutional violations, and the inadeguate and uanavailable lower
court process, *to include {PCR), on +the issues, and lack of
adjudication through Ghost Written orders; and the Excutive Bfanch
(state) lawyers failure to answer the issues at any stage. Futher
that the trial court lacked subject matiter jurisdiction in ithe first
instance, (without published indicimeni), which has be=n raised at
evéry stage. _ v '
)3 The 3C.S.Ct (app a) da2nied habeas on :the merits of the
Butler standard, with out finding a progcedural default, against
state or myself. I filed ihes lower <ourt petition fapp-¥) on
11/7/2012 in case 2012-cp-27-0691, with paid filing'fees: and it
took until 29018, after many complaints to  include office of
disciplinavry counsel, id 17-DE-J-0132, to get any raesponse, and the
state filed for suwamary judgment again without answering any issues
or allsgations, on facts or law. I movad £for alter & amendment of
judgment, to «correci errors in fact and law, id {(app.F). The

Judizial branch (court) appears to have not reviewed the pleadings




or record.? I filed letter requesting Notice of appéal, Id (app.D).,
since the lower courit held a lack of subjeci matter jurisdiction on
habeas, contrary to state law & constitution. The court denied same,
with no evidence from the lower court & state finding on facts. I
moved for rehearing, also denied, id (app. E). I petitioned the
SC.S.Ct for certiorari, which was denied, id (app. C).
4. I was arrested on 10/20/91 in Arkansas, on wy way Co
police, when I leairned My Brown was dead: id (tr), and transporiad
to Ridgeland SC on 11/3/91, by Sheriff Blackmon, and Destective
Scoggias. I gave a statement on the plane, in £front of attesntive
audience; and I informed sheriff and decit, at the alrpoirt in
Savannah Ga, that &the statement was greatly Exaggerated, for
entertainment. They said it didn't matter.

I was taken to the Clerk of court "Ms Bostic" on 11/4/91 for
the sheriffs murder warrant, and appointed counsel Mr. Plexico. A
shorit time later the Hardeeville police "Mr. B. Hubbard served me a
warrant for Burglary, and the clerk said same applies. I was then
taken Lo Hampton County jail; where I remained until 3/9/1992, when
I was taken back for trial, by Mr. Toumey & Mr. Peoples. I seen Mr.
Plexico one time @ 1/22/92 with his investigator, after numerous
attempts by family & friends to him to get on the job. I informad
him I had not been arraingned, or had a preliminary hesaring, or bond
hearing, and no psychological evaluation had been dones, and I had
wrote a letter to %the president, seeking help. He laugh=d & said
thats the way it was done sometimes. He recorded ithe wmeeting. I
seen him again on 3/9/92 ait the Jjasper jail. de tried to ge: a
continizance; but was denied, trial next day. I informed ihe
jailors, who transported me that I had never left the jail, and had
not seen any judge, oir had any hearings. They said the sheriff would
look into it. I have a family history of mental illness, although I
don't claim same. He said I should plead guilty, on the marder, i
asked about the burglary, he didn't know. I ithought i was in the
right, and had asked my bvoss for a two week leave of absence Lo

clear the matter up.

o))



5: . I never seen an indicimeat of any kind in 92-g9s5-27-092, &
92-953-27-003, dated 3/9/1992, until 1994, when a copy of the

presantmeni was glven me by counsal on fed habeas. The direct appeal
record contains no indiciments, warraants, o anything but
transcripts. The PCR «ouart rvecord filed by appellant defence

contains no indictmenis, warrants, evidence presented, or anything,
and only a partial of the PCR application. The trial judge had b9
write a place on the non truebilled paper signed only by prosecutor
for the jury to enter verdicts., id (tr). The copy I got from thes
clerk of court in 2013, has no filing or clock stamp. No indictment
was published prisr to trial on 3/10/92, and no record exist of
such. The state or courts have never adjudicated this claim at any
stage, and PCR counsel stated on the record, that they didn't know
when I was indicted, id (PCR tr).

6- In addition to above:; I was never arraigned, had a
preliminay »r bond hearing, and was not held upon an indictment; no
pre trial investigahion was done by defence counsel, id (pcr tr); I
plead justification & self Jdefence:; T never had any competency or
psychological evaluation; The statement I gave was 1naccurate &
state only r=ad same to jury as their official version. and allowed
no cross or examination, id (tr), and I was not allowed to testify
at Deunno hearing; The court harrassad counsel and instructed him
how to askX questions in front of jury:; I was not allowed witness and
he was threatned by the court in front of jury: The prosecutor in
addition to other offences told the jury in closing to speak for the
people of Jasper co and send a massage; The court gave presumphtive
malize. weak or 1imaginary doubt, left out ellemen:t of wilfulness
offence, among other instruaction; and counsel objected to the
evidence not supporting the ellements of offence, that was naot
included by appellani counsel; and is not allowed on PCR. Futher
since only ineffective counsel is allowed on PCR, and the court did
not adjudicate all the allegations supported by ithe record; state
habeas «<orpus is the lawfull and constitutional remedie, but the

court has rewrote ihe statutory law, +thait «contains wmandatory

i®]
~J



language, to desny claims, that I would win on, simply to save face

<

and caus2 a miscarriage of justice. Just about every on2 at trial
lied, and the viciums 2llement threatned to burn down the couct if I
walked.
7- A timely (NOA) was filed, and appllate counsal was
appointed and veqgquested by letter all trial and pretrial materials.
I had ask=2d Zor wecords ays2lf, and received some from itrial
counsel. Appellate couasel (Mr. R. Dudek) filed an Anders brief, in
the SC. Supreme Ct, that did aot include pressrved issues, in case
92-728. The (RDA) was insuffizcient; I filed a petition to perfect
the appeal. (not answered), and I responded by letter as instructed
oy the Clerk. The app=al was Dismissed and not affirmed. by ordei
93-MO-111 May/1993.
8- I filed a Rule 50(b) SCRCP? motion to the trial judge with
the Jasper co clerk of court, which was clock stampsd Aug/1293; but
never answered or submitted to the judge. Discassed at PCR, and Fed
Habeas.
9. I filed a fedevral §2254 petition in casa #
3:93-cv-2921--0ORC. The state only filed part of the state trial &
direcii appeal record; and moved for sumiaary Jjudgment as a mixed
petition; without answering the legal & constitutioa issues. Tha
court dismissed same in Sept/1994, without prejudice, pending state
PCR. No appeal was filed.
10 I filed a (PCR) application on 11/4/94, docketed as
(94-cp-27-309), %33 pages. Seven genzral grounds of; Trial Ercors.
Denial of Dus process, Ineffective Trial Counsel, Deaial of Access
to Couris, Ineffective Appellate Counsel, UnConstitutional
Suppression of Evideace, & Prosecutorial Misconduaci, was raised:
2ach with Specific allegations of legal & factual error. The state
moved for suminary dismissal of all grouads except irial counsel, as
not allowed on PCR; and did not aanswer the 1issues raised. Couasel
was appointed, then replaced. I informed him of witnesses needsd to
testify & information. “"Mr. Albert Xeckley". A hearing was had on
3/20/95. He wanted a <conkinuance, bui at least ones witness "Dave

Cannon" woi1id not b2 able to return, and he state ithere was no

p-8



ling whea the next hearing would ba. The state objected to the

[wi
()
l’"

ssue3 on PCR, to include Denial of Due process;I objected, and ithe

-
i

court held that only what counsal should aave done would be allow=d.
Witnesses testified, overcouing state <laims, and I testified.
Counsel tesitified, and admitted that no investigation was done, and
he only wanted to plesad it. Appellate counsel did not appear for
hearing, and I was only allowed to read the application, id (PCR
Tr). All of the allegation are supported by record. The judge by
letter said e was denying PCR, and ordered .the state to write the
order addressing all merits of all issues. The order was in plain
factual and legal error, and only addressa2d a few of the issues.
The court signed the ghost writtsn order on 4/30/1995:, and pages 15
of the order was missing, and never included in any post PCR record.
By letter counsel advised the Supreme court, that he did noi know
how oOr want to petition for certiorari. The court ruled that he
woulid prepare the petition, and appellate defence would pirepare ithe
record, and foir-cost. Counsel submitted one misplaced issue pursuant
o Anders/Johnson, and 1 submitted a Pro Se Brief/Addendum {PRA),
with Pro Se Appendix (PA). The record did not contain any
indictments, wacranits, statemenits, evidence, ect, and Page 5A that
was in dirvect appeal (ROA) was left out on the jury issue, and only
5 pages of the ({PCR) was included. The court denied the certiorari
on 11/8/1996 and I was not notified o served the order until
Nov/14/1997, walch barred §2254.
11- I moved the US3. Distrizi court to Toll The statute of
Limitations, since the state vas at fault, in case #
3:97-cv-3316-10BC, dated 12/2/1997. The court dJdismissed on sumnary
judgmeant, without prejudice. No heariing, or appeal was had.
12- Since by state law and constitution, a remedie exisit in
circuit couri on issues not fully and fairly adjudicated on direct
appeal or PCR: I moved £or state habeas on 10/8/98 in case #
98-cp-27-2567, ie §17-17-10 et seq, & Art VvV §11,§20 SC <Const. A
hearing was set on 3/2/99 before judge Goodstein, and parties did
not show (counsels J3id). The court held ithat a hearing would be had

before her oun 6/1/99. The sSta“e moved for summar: judgmant on
e or ;S L/ ] vea Y J o
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3/4/99, and did nont answer the issues raised, and sent the motion to
Judge Beatty [now cheif Jjustice] in Spartanburg SC, with proposed
order. I objected. I was notified of hesaring and informed all
parties on 5/19/99. By letter dated 5/24/99, the state with the
order signed dated 4/21/99, declared the case was dismissed. I moved
for Mandamus, signed for by clerk on 6/2/99, and filed an (NOA).
the order was not filed by the clerk of court until 6/23/99, holding
habeas could only be had in supreme court. A hearing was sei before
judge Gregory on the mandamus on 8/3/99, but I was denied access,
and no order was had. Appellate couns=2l prepared the apoveal, and
only the states motion & mandamus petition was included in the
record (ROA #9032). The court dismissed same in order 2000-UP-503,
holding that PCR was not available, and I had no:t appealad the PCR.?
A rehearing was denied, and Certiorari with appendix, and my pro se
pleadings, to the SC. Supreme Court was denied by order on 7/3/2001,
and rehearing & inajunciion was denied on 8/10/2001. No merits
addresses.

13- I filed a complaint for habeas, with attached Rule
65(f£)(2) SCRCP complaint in the US Distfict court, pursuani to §2241
& §1343, as original mattes, on 3/28/01. Docketed as
{3:01-cv-3573]. The magistrate construed the Rule 55 complaint into
a §1983 action, and docketed as case # 3:01-cv-3%45. [t]lhis case was
dismissed as cannot <challenge conviction. I appealed, <ase #
02-6135. Thes appeal was dismissed without answering guestions. Tne
habeas was construed into a §2254 petition. The state moved for
summary judgment, without answering the 1legal and constitunional
issues, on statute of limitations, based on PCR, and not state
habeas corpus. No hearing was had, and the court dismissed sam2 on
statute of limitations, on 10/10/02, rehearing denied on 12/2/02;
without applying the states own fault, or adjudication on the factks
and law of the allegations of error. Since the issues had still not
been fully and fairly found, No app=al was filed. The wnole state
court record was not filed by state, to include CR pro s=2

brief/addendum (PBA & PA); the records I filed wave sealed by court
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until end of case id records ian fed record center. I returned to
state court.

14- I filed a petition for state habeas as original matter in
SC Supreme Ct on 1/3/03, docketed as TR # 200325310. Mo:ion for
original jurisdiction was denied. and rehearing denied on 2/6/03. No

merits addressed.

15- I then filed another state habeas on 571672003, and
servead parties, sign=d for on 5/19/03, with attached Rule 55(f)(2)
SCRCP  c¢omplaint; motions for expungment, for counsel, & for
prohibitioa; docketed as wcase # J3-cp-27-198. (I) previonuasly filed
a notice & inteat to sea2k court action, docketed as case #
03-cp-27-135, on 4/10/03. and served all parties. Couasel for SCDT
answered by letier on 4/17/03., refusing to answer pleadings. The
state did not answer any legal and constitutional issues or facts
raised.

A hearing was set for 7/21/03, but was changed to 8/23/03 at
the Ridgeland prison on 7/18/03 by state counsel. A hearing was had
on 8/28/03, before judge Gregory, and the notice & intent was meryed
with habeas corpus, and the court set a hearing at the courthouse
for @ 11/10/03 on the merits. On Sept/19/2D03 counsel "Mr. Waldoa" -
for l4'kth Circuit prosecutor, removed ithe case to the US District
court, claiming he had not been served until 8/21/032?. I showed
proof of service. The case was docketed as 3:93-cv-3018-310BC, and
the rule 65 complaint was construed as a §1983 action. State moved
for summary judgment oa vrohibition & complaint: but did not file a
leave of court motion on the habeas. The court dismissad the §1933
as a challenge to irhe conviction, and prohibition as not showing
harm: and remanded ths case back to state court, on 9/24/04, and
dismissed constitutional claims sua sponte.

The state filed a motion to dismiss ithe Rule 65 complaint, and
did not answer or address the habeas petition, on 9/24/04. and the
case was before judge Piper on 10/8/04. State denied access to
court., and Judge Gregory ordered a heavring on 1/5/95, and to have me
vresent. When I 9ot there the Clerk stated that I was not supposed




to be there, and all witnesse had been called, and told not to come.
A hearing was held, and I had answered states moiion, so an oral
motion was made. The court only addressed state Tort c¢claim in
personal capacity, and not even subjeci wmatter Jurisdiction. The
habeas and other motions were not addressad in the verbal or wriktten
order, dated 1/25/05. Rehearing was denied on 2/19/05. The order was
a partial, Rule 56{d) SCRCP ruling. I appealed, and the 3CDC would
not allow copies to meet the court of appeals requirments, and the
case was dismissed by the clerk, on 1/18/06, rehearing was denied on
1/21/07. Certiorari to the 3. Supreme Ct was denied on 5/1/07,
reh=aring on 6/19/07. HMerits of issues & facts not adjudicated.

16- On 6/23/2007, I moved the circuit court to hesar the
habeas corpus, and expungment issues raised in 03-cp-27-198, bui not
adjudicated at all, under Rule 56(d) SCRZP, and to reinstate the
case. Counsel for state "Mr. Waldon" answered &the motion, and I
filed a reply. No futher response was made, or hearing had. i filed
a complaint with Judge C. Mullen 14°'Cir Judge. Wo answer. I had
recourse with Jasper County counsel in case §# 08-cp-27-472, and
regquest to take judicial notice, about pending motions. No response.
I filed num=rous c<complaints. To this day no answvers or holdings on
habeas or peanding =2xpungment. or legal issuss have boen made.

17- I petitioned the SC Supreme Cr for original jurisdiction
on Declaratory Judygment & Decree dated 6/30/10 with affidavit.
docketed as TR # 2010165487, on inadegquate and unavailable court
actions. The court denied original jurisdiction on 7/21/10.
Rehzaring denied on 8/20/10.

I petitioned ithis US Supreme Ct for certiorari 3Jated 11/7/10.
Docketed as 10-8461. Dismissed certiorari on 3/28/11. Meriis not
addressad.

18- I then filed a motion in the US Court of Appeals for 4'th
Circuit, pursuant to 28-08C-§2244, along with a 28-JSC-§2254
petition, docksted as 11-234; to allow successive peitition; since
the no full and fair hearing on the merits have been had, and a

miscarriage of justice was done. The court denied motion, on

/- /=),
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19: The offence date was October/18'th/1991, @ 7:30 am: I
had spent time =arlier at the crack shack, getting high & drinking
beer with the Browns & friend, which was not a first. The shack was
not a residence, but a place of business. When I left I was pistol
vhipped & robbed in the yard. I left and got a shotgun, and returnad
a short time later, and when I approached tha porchn the door was
opened for uwe. I got to the door and loudly demanded the return of
my money, and to kea2p hainds where I could see them. Mr. Brown was on
an old mattress on the floor to the left in Sron: of &ne fireplace.
and Fred & Sammy weve ot chalrs, and Hermain was standing across the
room. Sammy Jjumped up & ran to the back, Mr. Brown - jumped up anid
went inito a turn réaching into his jacket. I fired ianstinctively
without aiming, and the shot struck in an upward pattern on the
right side. I theouaght it was in the leqg. Fred jumped up and grabed
the gua, & I ran. I thoughi I was legal and in the right, and there
was never any intent or thought to commit a crime or murder, and no
burglary took place, as everyone in there was part of any crime, & I
just wanted wha®t was mine. At autopsy, about $250.00 and crack was
found in hYis uanderwear. This was nok shown to the jury. There was
no door knob;,; mosit of the flooring had been used in the fireplace,
the yard was overgrown, and the shack was burant down a short time
later.

The gun was signed for by a deputy £from a neighbor, and no
prints were on i%z. By police on testimony no investigation was done.
The Yardeeville polize was the first responders, and they did not
testify at trial. There was no. unlawful entry, I was a common guaast.
as was ithe EMT, who said the gun was on the mattress.?

20- "Even though I have excevcised due diligence at every
stage; the judicial & executive branch in the state has failed to
remedie, the denial of a fair and impartial trial by a court of
competent Jjurisdiction, causing the effect of a miscarriage of
justice, on vesied & fundamental rights. There was no murder or
burglary. In hind sight, I was wrong, aad should naver have been

part of the =2vents in any case, and I am ashamed of my part and

actions, which led to the loss of lite. end

-13
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REASONS FOR GRANTING THE PETITION

I I RESPECTHFULLY 3JBMIT, THERE IS COMPELLING REASOIS SO STATED, TO
GRANT THE WRIT & VAZAPE THE LOWER COJRT ORDER ACROSS THE 30ARD
BECAUSE; THE STATE COURTS APPLICATION OF THIE LEGAL STANDARD OF,
... "FUNDAMENTAL FAIRNESS SHOCKING TO A UNIVER3AL SENCE OF
JUSTICE...." IN ITS ORDER (APP A), UWDER BUTLER V STATE 327
SE.2D 37,88 [Head Note 2] (1990); SEE DISSENT OF JUSTICE
MARSHALL 1IN BUTLER 103 3.CT 242 (1932); WAS AN ABUSE OF

- DISCR&[ION AND CONTRARY TO 'THE PURPOSE AND INTENT OF THAT

DOCTRINZ, ON THE #FACTS AND LAW OF THE INSTANT CASE; AND
ABROGATED THIS COURTS CONSTITUTIONACL HOLDINGS OWN VESTED AND
FUNDAMENTAL RIGIATS OF A FAIR AND IMPARTIAL T<RIAL WITH DUE
PROCESS AND EQUAL P2PROTECTION OF LAW AND CONSTITUTIONAL RIGHTS;
WHEN THE STATES POST TRIAL REMEDIE PROCESSES WERE INADEQUATE AND
UNAVAILABLE, TO 2ROTECT AGAINST UNLAWFDOLL RESTRAINT OF CLIBERTY,
AS A MATTER OF PRIVATE AND PUBLIC INTERST. TH& MISCARRIAGE OF
JUSTICE CAJSED IS ARBITRARY & CAPRIZIDUS, AND JUDICTARY FATILED
TO RESOLVE CONTROVERS3Y BETWEEN MYSELF AND STATE, OR  HOLD
EXCUTIVE BRANCH ATTORNEYS ACCOUN'TABLE. '

1= The trial Jjudges reasonable doubt charges on law and
fact, was an abuse of discretion, and structural trial erirors, ithat
went anobjected to, by counsel or state:
al The courts definition of reasonable doubt, Tr 193 1n
22-194 1n 1:
Now, by veasdbnable doubt I don't mean a Weak or a Whimsical, or an
Imaginary doubt. A reasonable doubt, ladies and gentlemen, is a doubh
arising out of the testimony or lack »of testimony for which a person
would nesitate in reaching a aonciusion. '
This type of instruciion has been found by this court to raise the
r2asonable standard to imparwnissible levels, shifting the burden of
proof, and denying due process. id Cage v Louisiana 439 U3 39

(i990), and again in Sullivan V Louisiana 503 US 275, 113 S.Ct 2078

(1993), which was made retroacitive to Cage in 1994. The charge in

this casz2 is combined with numerous mal charges, that are not




overcome by harmlsss error, or Butler Supra; even thoiuagh this court
applied a reasonable liklyhood standard in Estelle V Mcgyire 502 US
52, 72 @ft.n 4 (1991), and the 5C Supreme Court gave an analysis of

Cage in State V Johnson 410 SE.2d 547 (1291), and it was visited

(@]

again in Victor V Nebraska 511 Us 1, @6 {1994) [whetehr reasonable

doubii charge offends due process]; I sabmit and challenge any
misconception that: it dose not offend due process when the charge
is given this way; and this was not a sentencing phase on death
penalty, but guilt innocence phase. Cage was adopted by SC in
Manning 499 Se.2d 372 (1991), my trial was March/1992, and this was
sound constitutional law, see also Winship 397 U3 358 {1970.

2= The <ourt gave a presumptive malice charge, TR 199 1n

15——200 ln 18, 201 1ln 7--10; ithait malice can b2 Inferred and Tmpliad

from the use of a deadly weapon, and ithat presumption was Rebuttal,
and court changaed implied malice, to infecrred malice, without
charging the plea of justification & self defence, or circumstancial

2vidance.

...,that is either by positive evidsnce or by inference. Expressed malice
is where one person kills another with a sedate, dJdelibevate mind and
formed design ba2ing evidenced by the external circumsiances disclosing the
inward intentions,....

Now malice is inferred or implied from willful deliberate or intentional
doing of an unlawfull act without just cause or excuse. But if facts
proven are sufficient to raise an inference of malice, such is of course
Rebuttal. It is for the jury to determine from all the evidence whether
or not malice has been proven bsyond a reasonable doubt. ‘

I charge you futher ladies and gentlamen, that malice may be inferrad
from--- when one intentionally kills another with a Jdeadly weapon, the
inference of malice may arise, if facts proven beyond a reasonable doubt
sufficient to raise an inference of malice to your sa%isfication, this
inference would simply be an evidentuary fact to be taken into
consideration by you, alongy with other evidence in this case, and you
would give it such weight as you determine it should use.

3= Tha <ourt also went on to charge the jury could uase2 the
way I looked or acted, or dsm=anor, as evideance on Credibility, TR

194 1n 14--195 1In 9. I argued this at PCR to no avail even with

other charges, and plea of justification.
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4= The couart did not charge all the =2llements of the
offence, id §16-3-10 (19231), as «charged in the presentment of

indictmenk by prosecutor, of Wilfulness, Tr 199 1n 5-~-14, and gave a

minimul aforethoughi: charge:

Now ladies and gentlemen, you will recall I said there must be malice
aforethought, and you will observe from that the malice aforthought,
while the law dose not reguire that malice oxist for any appreciative
length of time before commission of the act. there must b2 aforthought.
There must be a combination of the evil intent and the act producing
the fatal result.

bl “Then +the court went on to combine this charge on the
cooling period, TR _200--202 1ln 9, and manslaughter, §16-3-50 (1991);

on the ellements of 1law, on murder and wvoluntary manslaughter,
combining the fwo:

Now manslaughter is the unlawful killing of another without malice,
exprassed or implied. You will notice that the absence of malice is what
distinguishes murder from wmanslaughter. Now voluntary manslaughter is the
taking of life of anoiher in sudden heai: of passion upon sufficient legal
provaction.... ...,I will say that when an assult is made with violence
or circumstances of indignity upon a mans person or by slapping him ov
spitting in his face, and the party kills the aggressor, the crime would
be roduced to manslaughter. if it appears :the assault was resented
immadiately and the aggressor was killed in the sudden heat of passion or
in the heat of biood.... If the person ian fact, coolad or ithere was
coolad, the killing would not bs contributed to heat of passion, but to
malice. The sufficiently of the cooling time would, of course depend on
whether there was time, all circumstances bsing considered, for a man of
ordinary reason and prudence to have cooled down.

5= The courts burglary charye, TR 196--197, was @ininul on

Intent, but did state that intent nust be proven at entry; The court

orimarily read the statutes. but did not charge that §16-11-311(2)

"axcludes a participant of the crime". anid it was proven that all
present was engaged in a crime. Counsel did not objecti, or offer
written chavrges;

Now intent io commit a crime, either in a dwelling or a building must
exist at the time of the entering, regaidless of whether or not the crime
is astually committed.

c] It was proven that ihis was a shack (building) and not a
dwelling. Tn 19292 only life could bes sentenced for burglary 1'st,

and the S5C Supreme c<t, determined in Chubb V State 401 SE.2d4d 159
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(1391), that c»ounsel should reguest mercy &o ithe jury. and it was

ineffective couns2) not to.

d] The abowve charyes ware also found o b2 unconstituational,

and a violation of fiandamental rights, 5'th, 6'th, 14'th§1 Amend US

Const, and due process violation, in Yates V Evatt 474 3 895
(1985), 484 Js 211, 500 US 391, citing Mullaney v Wilbur 95 S.Ct
1831, ses also 391 Se. 24 539 (1982) and 134 ®.3rd 235 @ 241 [10]
(4'th cir 1995). quoting Yates and Sullivan.

Tness types of charges also violate Art. V §21 SC Constitution.
and was found 3o ‘n State V Belcher op.26729 decidead 10/:i2/09; but

the court did not cite Yates supra: and held that it cannot be
raised on (PCR) or retroactive, even though they were illegal The
(PR) rcourt: only made one minute holding under ineffe;tive counsal
on a part of the record under Sandstrom 442 US 510 (1979), and 1id
not address or allow the whole record, or hrial errors. In Arizona
V Fulminante 499 US 279, 285 (1991), that harmless error, [is] no

excusa - Winship Supra, on its own negates the above <charges,
especially combined in the same seitting, as below errors.

Thes2 issues are <constituitional and statutory violations,
imposing 1involuntary servitude, without being duly convicted,
§17-25-10 (SC 1992), and contrary to prohibition of restraint on

liberty, 14'th 4'th Amend., and is noi subjected to the exception of

Butler and related cases.

That the courts have held that implying inference as fact shifts
the burden of proof, and abuse of discretion is had when Jjudge
charxges fact; id;

American Heritage diciionary, 4'th 4 at P.710
The act or process of deriving logical conclusions from the premise

known oir assumed to be true; Infer; 3 ...Socrates argued that a
statute inferred the existence of a sculpter.

The act or process of deriving logical conclusions fcom the

oremise known or assumed to be true; Infer; 3 ...30crates aryued
that a siatute inferred ithe existence of a sculpter.
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Here I was not charged with weapon violation. nor was a plea of
self defence or justification allowad, and a predSumption of malice
by use of a guin charge was made. The court did not apply the charge
in State V Mannis 59 SE.2d 370 (1349 SC). The court d4id not give a
State v Cooney 463 S£.2d 597 charge uander §17-13-20 (SC 1991), and

violated Francis V Franklin 471 US 307.

At least one court in Jones v Delo 56 #.3rd 373, 883 {8'th Cir)

held that [ when an ellement of ithe offence 1is not charged or
proven, then actual innocence and miscarviage of justice 1is had],

and in Holland V US 343 US 121, 139 [20-21] "wilfulness nuast be

charged. In US v Jones 425 F.2d 1043 [it is presumed that a jury

follows the iastructions of the court].

Kk kkkihkkikkkk

6= The <ourt deai2d me the right to put up witness, and
avidence for defence, as an adversary Lo state, in violation of the

6'th & 14'th Amend US Cons:t, & Art 1 §3, §14 SC cConst, and §17-23-60

{SC 1991):; and no curativ: instructions were gJivea:

al Couns2l called witnesses for defence, TR 144 1n 10~--145

ln 18, about evidence of another gun, and bulle: holes in car, & the
state objected; <court would no:t allow witness to testify, and
threatened him in front of jury:

(Dave Caninon, Direct by Plexico)

Q: 30 you owned the car that Mr Gibbs was driving that night --—-
Solicitor: Youir honor I object to the guestion as being leading, sir
this is his witness. :
Court: This is your witness.

Plexico: Tnank you your honor.

OH Do you know anything about the car thac Mr Gibbs drives.

A Yes T sold iMr Gibbs that car and ——-
" Solicitor: Youir honor please that question has been answered already.

Az I can answer --—-

Soliciktor: You walt a minute sir.

Court: No, Mr. Cannon, you wait unitil I get thirough now, boih of you.
This has been asked and answerad. If your fixing to go back into prior
testimony, I'm nob going to allaw it.

Pleaico: Okay thats exactly what ---— the damage to the car, your honor.
Court: Alright you can step down.

(whereupon Mr. cannon walks by the solicitor, he says something that was

inaudible to the court reporter, [or anyone] )

Coucrt: Alright whats his name.?
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Solicitor: Mr. Cannon, sic.

Court: Mr. Cannoa do you want to stay over in SC for about six months.?
Cannon: No sir.

Court: Well, you had better not speak to any of the attorneys or any
officer of this court, do you understand me.?

Cannon: Yes sir.

Court: All right sir, go ahead.

In prior tesiimony, Plexico preserved ciross examination of this

witness, TR 17 1n 17--21., and when state put up kthis witness again

at TR 61--64 there was only a brief mention of a bullet mark, and no
ciross was had, so testimony was not =ven proffered. This witnesses

did testify at (PCR). id PCR TR 66--68 and Ms. Clements about same

at PCR TR 69--71; on matters that jury should have heard. Sincea

there was no pre trial process or investigation, Counsel never spoke
to any of the witnesses prior to trial.
The sheviff and dJdetective bLOth testified that they saw no

bullet marks, TR _128--131: when they had no pictures, oxr any

evidence, 2and never 1looked. Counsel did not object, and state &
court would allow no adversary testing.
bl The cumulative exclusion of proffered evidence has been

h2l1ld uaconstitational in, Gardner V Fla 430 JS 349, Eddings V OK

455 U3 104, Lockett V Ohio 433 .13 585, cited in Skipper v State 476

Js 1, and on confrontation clause, Crawford V Washington 539 U3 914:

especially in light of other violations above and below.

7= The court would.not allow defence to puit up evidence and
testimony of Mr. Browns criminal record of "Pointing A Firearm", TR
142 1n 2--18:

(Hermain Brown, Direct by Plexico)

Q: Marion Brown was your brother?

A: Yes sir. -

Q: From some information about your family, could you tell the court if
on 3/13/1991, he plead guilty to pointing a firearm.?

Al Excuse ma?

g: Could you tell me if on 3/13/91 ——-

Solicitor: Your honor please: that isn't proper.

A: No sir, I have not, no.

Solicitoe: I object sir.

A: No :

Court: Thats not a crime of moral turpitude, it wouldn't be admissable.
Plexico: Thank you your nonor.




7]

1 This contradicted state witnesses own testimony at TR
:

1 And state accused me of pointing a firearm in closeing. to

establish intent out of justification. _
dal The <court again interfered in a biased manner, when
counsel showed criminal file, &to rebut prior testimony, TR 139 1n

23--140 1n 6, of same witness.

(Harmain, Plexico hands withess a docament)

Solicitor: Judge I don't know what he's having her look over, but the
proper procedure is to ask her a question first ---

Court: Wny don't you ask her a question and if the answer is consistent,
sit down, if its not, then you show her the document.

Plexico: Thank you your honor.

Q: On 3/12/9i, did you plead guilty to distributinsn of unlawful drugs,
crack cocain?

A Yes I did.

Here the witness had previously denied such behavior, and
Plexico admitted at (PCR), that he had representad thase witnesses
bafore: and operated in a conflict of interest.
el Again when counsel <Juestioned Det=ctive Taylor about
criminal activity:; (to show the crack shack was a business and wnot
dwelling), and ae had objected o Exhibit # 8, id TR 153; The court

intervened in a biased manner, TR 60 1ln 5--61 1ln 10, as a structural

errcor:
(ciross by Plexico, Mr. Taylor)
Q: ....0kay do you know anything aboui any drugs?
A: Not at that particular time I didn't.
Q: What have you le=arned since then?
Solicitor: There's a way to do that and I would be glad to even
stipulate it, but this isn't proper sir, if he doesn't know anything
about it, othasr than hearsay.
Court: It would b2 hearsay unlass you can lay some kind of foundation.
Q: All right, sir. do you hava any personal information about any drugs?
A: I don't understand the guestion sir.
o} Is that a known crack house? :
Court: Wwhy don't you start at the beginning, and try to take it a step
at a time and sesz what you can come uo with. -But if you don't know ths
answer, I would suggest you not asking the guestion. Your supposed to
know the answer, before you ask the guestion....

Here the court not only intervened, bul itold counsel what and how
to ask, and chastised him on knowing the answer, before the

guestion. This 1is a violation of substancial and procedural due

.20
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process, 6'th & 14'th Amend and Art 1 §3, §14 SC <Coast. Jury was

not corcected, and objections noi made.

fl I took the stand in my own defence, TR 165 1n 20--166 1n

17; and again the court and state interrupted with counsel in a
manner to pravent defence & prejudice the jury:

(Gibbs, Redireck by Piexico) ,

Q: Did you break the law that nighi, aside from that little girl?
Soliciior:  Your honor please I object to ithat question sir.

A: T did not break -—-

Court: W2ll hold on just a second, I'm going to let him ask it, he's got
to ask something, go ahead and ask him.

Q: Beside the incident about the littls girl, did you break any. law that
night? '

At No sir, T did aot break the supreme law of the US of A.

Q: Did you breaak any —--~ did you intend to break any law?

A: No sir, I did not.

0: Did you go over there intending to kill him?

Solicitor: Your honor please, I --- thats all been asked, sir and I
object to it being improper anyhow.

Court: Do you have any recross?

Solicitor: No sir.

Court: 3tep down, call your next witness.

Plexico: Defence rest your honor.

gl Hare, noi only did :the court infer that counsel had to
ask something; but had me step down before i or counsel was through;
and coiunsal even prejudiced the jury with some "litile girl" which
never existed, and was a false implication in states official
7ersion. State did not want me contradicting there <case, or the
statement, or guestioas of fact.

In Brown v Ruane 630 f.2d4 52 {1'st <Cir) the court heald that

[whether roote=d in due process of ithe 14'th amend, or compualsory
process of the S‘th, the constitution guarantees the the right to a
complete defencé]; see also Winship supra, and ; was couasel 390
ineffective, as to warcant the intervention from the <court?
invinlation of Strickland V Washington 466 US 668, $92--94, and US V
Cronic 466 US 548, and High V State 385 SE.2d 463 (1989).

kkikhkhkhkhkkhkhkhkdXk

8= The court ercved, and abuse: discretion, 1n denying

counsa2ls motion to suppress the statement, IR 79 1n 4--101 1n 9 at
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Denno hearing. and intervene in a suggestive manner; and counssl did
not allow me to testiify, or object to falsity of the statement.

(Denno Hearing, Plexico, Tr P. 98 1n 18---)

Solicitor: ...your honor please, that would conclude testimony on the
Denno hearing.

Court: Do you have any testimony, Mr. Plexico?

Plexico: I do have a motion, your honor, than wmy client may wish to
testify. Your honor I don't think ——-

Court: Hold on a second, In regaird to the Jackson hearing, do you have
any testimony? :

Plaxico: No, your honor.

Coiric: All right I'll be glad to hear you in regard to the Jackson V
Denno hearing.

Plexico: ...I move to suppress the statement on that grounds your
honor .

Court: ...wall, I disagree. ...,the statements are admitted into
evidence.

Here I was going to testify, but not allowed to, and I told
police at airport, that the statement was exaggerated and false dae
+o audience, then 1 Jjust done what T was told, and didn't see
counsel until several months later. The state read the statement
to the jury, then rested.

(Solizitor Read Statement. Tr 131 -- 137)
3olicitor: ---,I would like to publish the statement, states exhibit #

1i6.

Court: All right sir.

Plexico: ...I have an objeciion based on my earlier objetions, your
nonor.

Court: All right, it's owverulad.

Solicitor: --~, yall will have this in the jury room with you. ...your

honor pleass2, with that the state rest.
al The <court, nor state would allow <confrontation and
raebuittal of +<he statement, denying substantive & procedural du=z

process; and this court ia Douglas V Ala 330 Us 415, 420 {[held

that reading statement to jury and not allowing aross, oc¢ rebuttal,
was unconstitutionall, <ited in Simmons 215 Se.2d 333 f[H.N 2] also
see dissent of Justice Naess, on inadsgquate PCR. Futher this was in
violation of Strickland 3Supra, & Cronic Supra., State V Craig 277
SE.2d 306, and US V Olliverre 378 F.3id 412 (4'th Cir 2004).

kkkkkhkkkhkkkk

9= The court erred and abused discretion in denying counsels




motion to direct verdicit on Burglary & Murder, TR 137 1ln 21--139 1n

7, on insufficient evidence to establish ellements on the charges;:

and his renew2d motion at TR 167 1ln 18--21.

al That the court err=d in fact & law, in denying counsels
motions to charge trespass, involuntary manslaughter. & seltf

defence, TR 167 1ln 22---170 1ln 13:; and made an inference finding of

fact, contrary to the evidence presented, and mitigating
circumstances.
bl That court erred as a matter of law & due process, in

denying POST trial motion for aew trial: TR 207 1ln 4--7; wiithout

any written motions, or hearing: id

(TR 1n 23--138 in 8)

Plexico: Your tnonor, I have a motion for directed verdicii on the charge
of murder, --- and for directed verdict on charge burglary 1l'st, in that
the state has failed Lo prove or show the e2llsments on all of each crime.
Couri: All right, I think there's ample evidence in the record to sustain
a conviction ...s0 I'm going to deny your motions. Anything futher?

(TR 167 ln 17--168 1n 15)
Plexico: Yes I would renew my motion for a directed verdict, tour honor.
Court: all right the ruling would be the same. Any futher motions?

Plexico: Yas your honor, reqguesi foir charges, do you want those do you
want those in the moining or ---

Court: ——-

Plexico: I would ask his honor to charge trespass, and to charge
manslaughter.

Couit’.: Trespass?

Plexico: Yes sir, entry without consent, ...---—

Court: You can submit written charges on that, but I'm not totally
convinced that it would be prroper, and i'll look at it in ithe morning. I
will charge voluntary manslaugnter.

Plexico: Okay, thank you --- and involuntary manslaughter,....

Court: I don'i see involuntary manslaughier.

(TR 168 1n 21--170 in 13)

Court: Have you got the charges preparad?

Piexico: Your honor, I'm asking that you charge Burglary 2nd, & 3rd, in
case they find it was a crack house, or place that business was conducted,
and it was entered in the daytime which would be burglary 3rd. Manslaughter
& Self defence your honor.

Court: All right sir, i'll charge burglary 1l'st, 2'nd 3'rd, and i'll
charge voluntary manslaugnhter, but i've giving it some thought, and I'm not
going to charge self defence.---

{TR 206 1ln 25---207 in 8)
Plexico: Yes your honor, I have a motion Lo renew my motions for directed
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verdict, your honot.

Court: All right sir, well based on my cilings in the trial, i deny that
moktion.

Plexico: I also have a motion for a new trial your honor.

Court: ffor the same reasons, 1 deny that motion. have the defendant

approa=i the bench.

~

c] Here Ethe <court evrred in law & fact, by deaying all

coinsels motions, especially on evidence, id Grace v State 209 SE.2d

243, @255, citing Spieser V Randall 357 US 513, and State V Law 244

SE.2d 392, and State V Morgan 319 SE.2d 135; in that The states

official version of ths statement was false, and they knew this,
thats why it was presentad in the NARRATIVE, wirthout confrontation,
s2e also Jackson V VA 433 95 307, and appellate couns2l, did aot

r

[}
—

ise any of &this in it's Anders 82-728 direct appeal. And the

court acted in an adverse manner toward coians=21l, State V Lewis 179
SE.2d 616, 6i9.

*k kk kkkkkkk kK
10= The g¢ourt did erc in allowing a Juror to be sworn in,

that was related £fo the Deputy Sheriff investigator, "Mr. Ben

Riley"; and it was later learned <that another Jjuror was a ueighbor
to victums mother; thai could have denied m2 an inmpartial Jjury
especially in light of other ercrors:

Court: Is there any member of ithe jury panel, related by blood or
connected by marriage with any of the following possible witnesses....
(whereupon a juror stands)

Court: Alil right you are related to who?

Jurror: Benjamine Riley.

Court: How close kin?

Juror: Cousin.

Courts All right, would you be able to put asidz that relationship and
decide this cass base strictly on the evidence presentzd in this court
TOOM.

Juroir: Yes.
Court: Thank voix mame your name is for information?
Juroc: Julia Burns

Court: Thank you Ms Burns. All right the jury panel is gqualified. The
cleck will give us a jury.
{whereupon a jury was duly empaneled and sworn)

Plexico: Defence would request that the jury be polled.
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Court: Al right, the clerk will poll the jury

(whereupon the jury was polled individually and all jurors answered in
the affirmative)

Court: The jury has been polled, and verdici stands.

aJ At the jury selection, TR 8 1ln 7--9 1n 5, the jaror was

sworn in and sat on the Jjury. At the poll, TR 206 1n 15--22, the

jury answered: Yet the poll and part of the sa2leciion process was
omitted from the Transcripts, even though an Anders 3856 U5 738, ROA

was £iled, and along with other documents, are not part of
record, id Cullen V_  Penholster 563 1S 170.

the state

Page 5A (jury strike 1list) in the Direct appe=al ROA, shows 11
jurors and on= alternate, and this was raised at PCR, but page 5A
was left out of +the ROA on cexrtiorari, prepared by app=llate

defence. Couns2l did not object, pursuant to §14-7-1030 which

forecloses this issue, and establishes deficient & prejudice, for
ineffective counsel. Strickland supra.

hhkhkhkhkkhkkkhhkki
1l1= Tne state and the court. erred and abused discretion, in

allowing the prosecutor to have the lasi say; id TR 170 1ln 14--16;

Solicitor: Okay S5ir, State would waive opening, if your honor pleases.
Courrit: Okay sir, biing the jury out.
Here I was denied the right to address thes sStates summary of
their evidence argued to the jury; especially in light of thes below
accusations of crimes not charged, and instruciions of iaw to jury,

and above errors of fach and law. 4'th, 6'th, 14'th aAmend US Const,

and couns2l did not object, Cronic Supra, and Art 1 §3, §14 sC

Const. State law in SC gives defence final closing argument.
kkkkkkkkkkkkk

12= That I was denied the righit to a fair trial, and was the

victum of prosecutorial misconduct; as a result of the following

false accusations, and impermissible latitude, in wviolation of

substantive & procedural due process, and abuse of discretion:

al The state, repeatedly bombarded Lhe jury with assumptions

& charges of the court:

His honor will charge you, TR 11 ln 24.
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"his honor will give you an explanation, his honor will charge you. TR
180 1n 5,22.

his honor will also tell you, his honor will tell you in that regar§.
TR 181

nis honor will also charge you, he will tell you, lets assume, lets
assume. TR 182.

lets assume, lets assume: lets assume2, and lets assume. TR 183.
assuming, TR 184.

lets assum2, I don't assume. TR 187.

bil assuming, assuming, lets assume. TR 190 1n 25-~191 1n 2.

The stacking of assumpitions, and what others will stay, could
have shifted the burden of proof, counsel nor court objected or
corcrecied.
bl The state went on to charge the jury with law, in 4is
openinyg statement, id TR 11--12 1n 18: and again in his closeing
argument; TR 184 1ln 15--24, 185 ln 14--24, 186 1ln 14--19, 188 1n

24--190 1n 2. This went an correchad.

cl Futher in the opening siatement: a facitually false

implication was made, TR 13 1ln 7--16;

...that ne Xnocked on the door, that hermain Brown cams to the front door,
and he had some words with her. She attempiad to slam the dooirr back shut,
and nhe kaockad it open, kaocking her all the was across the room into the
fireplace....

This is not even possible as the fireplace is on the same wall as

the door, and the states own ictures and evidence disproves, et
Y

these are not part of ithe appellate state record.

d] The prosecutor made repeated accusations during cross
examination of me, that was uncharged, oxr supported by direct

examination, TR 153 1n 16--165 1n 13; that was rebutted:

Q: but yoi didn't prevent it, you brought it on. didn't you? you wenkt
there to st=al money from thai fellow.

A: No sir.

Q: And that is flat out arwed robbary anyway you figure it, isn't it?

A: No sir.

Q: Why not sir? :

Ax Becailse it was already my property, I was the one robbed.

9K You know that one of the reasons they have a law against robbing
people is to prevent people like you from killing the victums, don't yon
know that sir?

A: Yes.

Q: Bui in spite of knowing that, in spite of knowing its the law and that




you were braaking the law, you went into that house that night with a
shotgun o rob that man of money, didn't you?

A: No sir.

Q: Isn't ihat what you o

id the jury sir?
A: No sir, you said I went

to rob that man. I weni: to get my piroperty

back.

Q: ---to at gun point....

A: I was the victum sir, not the robber.
Q: He's dead isn't he sir.

A: Yos sir.

Q: Ha's wmore of a vicium than you were?
A: 23, sir, No sir, were both victumns.

This 1line of questioninyg which was highly prejudicial, without

just reason, was probably basad on inadegnate investigation by state

and

el

that

couansel.

The prosecutor went on Lo accuse me of crimes and wrongs,

I was not <charged with, TR 180 1n--191, in his closing

argumeni:

Solicitoir: Ladies and gentlemen. "pointing a firearm", 1f nothing 2lss2,
iz a crime. ...If I were to point a gin at you, that is a crime in SC.

So when e went in that house with intention, and he said he was going
0 point it at him because hs kaew --- Jdo you remaember this -—— he had ‘o
get the drop onhim first,.... And there is no gquestion he went in with the
intent Lo commit a crime, and that crime being Arm Robbery, Lo get his
money vack, or ygrand larceny, or what ever, or miideir.

Well ladies and gentlemen of the jury, I tell ya'll when you go in with
a gun to take money from somebody, that is Arin Robbery.

...7ad jossgph gibbs been a law abiding citizen, and had he nof wantad to
gn get crack, as he says. in exchange for sex. He says that he dossa't
break the law but god knows, he told ya'll that when that women £51d him
she would give him a little bit, if he would g3ive her a little bit, there
was no guestion he was going to break the law then.

Plexico: I object your honor, this is impiroper.

Solicitor: I mean he had no piroblem with breaking hhe law. But ye:t he
wonld tell yoir, that on things that matiter, such as taking a life, he
certainly had no inisntion.

At kaow timne did i tell the jury i never bioke the law, in fact

whan asked, 1 said that everyone who drove over 55 getting there

broke the law. (l2fit out of TR). Thne state accused me of pointing a

firearm £o show intent, when they would not allow the jury to hear

the

victums record ifor samz. I was accused of Grand larceny, or

whatever. There was no trading sex for crack, that is the states

official version in the statement, they promdted. Mr Plexico did

"o
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object.: and appellate defence did not vaise same.

£] The state made <commits on my assertion of rights and
lazgalities, as I thought them to be; 1in order ito turn same into
intent, and malice, TR 154 1n 23--155 1ln 3, during lross:

Q: You :ean yourr going back o the days of the 1800's to the wild west,
the man that rules the fastest gun is the one that is the best man, thats
what your telling m2.? You don't have any respect for the law, do you sir?

A: Yes, sir I do.

(And again in Closing Arguneni)

Now, I told ya'll that lets assume for a minute, now, I'm going to tell
vall T Jont assume, [ don't think thats what happened. But what I think
makes no difference.... Mr. Gibbs: had to go back to do this, I had to go
back to the 1800's to the wild west and take the law into my own hands, and
yoil see what kind of situation it cireakes when you do that. You got a dead
man and nothing else.

The facts that you have before you are that Marion brown stole from
Joseph gibbs, wmonies.

TR 187 1n 25--188 1ln 5, ...had he done wha: was required of him by
law, instead of taking the law into his own hands, I would be trying Marion
brown, for Arm Robbery, and we woilld not have a dead man, we would not be
waiting this courts time with a murder charge, and with a burglary charge.

Here ithe state argued against assertion of Justification,
contrary to facts and law & testimony, and even told the jury. TR
182--184 they could =211 by the way a person looks, as evidence, and
defence was not allowed to contest.
gl The prosecutor went on ito charge the jury with law, and
arguad against self deifence, TR 180 1ln 11--191; ihaik the court would

not charge, TR 190 1In 18--191 1n 16, and I did not biring it on. and

was legally armed at the time I was, and only acted when threatened:

... Joseph Gibbs got mad with Bozo birown foir some reason, and what reason,
I do noi know. That he weni to his house with intent to kill him, that he
burglarized it, and that ne did in facit kill him. No where have you heard
about a gun except from joseph gibbs himself. Not one other place have
70U heard mentinn of a gun.

But assuming that he did have a gun, again assuming something I doni
think is true. But leis assume that Bozo did have a gun in thak house,
you cannot consider self defence in this case. And why cant you consider
self defence in this case? If Bozo was going to pull out a gun and shoot
him, why cant you consider self d=fence? Because ladies and gentlemen the
law says that you cannot be the person that brought on the trouble, and
then claim self defence. in other words....

Had joseph gibbs coma into that house, and had he said:. Mr Brown, I




want my monesy, and Mr. Brown pulled out a gun, and had joseph gibbs at
that point shot him, and killed him, it would not b2 murder.

Here the state contradicted himself: and prejudiced the jury, as
in the last paragraph, i did demand wny money, and self defence only
took place when the threat was made: There was an inadaqguate
investigation, and evidence of other gun was not allowed; and the
prosecator substituted his opinion for my credibility, and

testimony, TR 182 ln 22--183 1n 6, 184 1ln 12--14, 187 --188; and

ithis was not corcected by couavt or couns=2l.

h] That the prosecutor did knowingly present false evidence
fto the jury, by just re=sading the statement, and not allowing any

confrontation, or correciion, TR 132 1ln 1--137 1ln 17. This violated

the 6'th Amend, confrontation clause, and 14'th amend due process
claase, and caased an biased jury.

1] The prossecutor asked and pleaded the jury to speak for

othuers, and send a message to jasper couanty, TR 191 1n 21--25, in

his closing argument:

Yoir do what is right. The family of Marion Biown. The people of Jasper
County, we will be waiting on your decision and whatever it be, let it

speak the trath and send a message to the peopls of Jasper County as Lo
whats right and whats wrong!

Jere the state asked the jury to send a message to others, and
excluded the evidence on the ellaments of law, and since state got
tha last say, it went un corcecied, and counsel did aot object. The
prosecutor and defence counssl was 1neffective, to a degree that
warrants the vacating »f the conviction, on this issue, and above &
below combinations.

3l I submit that the prosecutor as an elecied official, and
officer of the court, did exceed permissible latitude to the point
of misconduci, that has caused a aiscarriage of Jjustice, contrary
to, Berger V US 295 {3 78, Mullaney 95 sS.Ct 1881, and State v
Craig 277 5e.24 315, & State V Parris 161 SE.2d 4956. Also the states

actions, and inactioas, were contrary to Donnelly V DeCristoford 416
Us 537, & US V Young 470 Us 1, @11-12 (1935).
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13= That evidence favorable to defence was unconsiitutionally

suppressa2d, by state, court, and counsel:

t
al In addition to above stated witnesses and evidence; The
car or at least pictures of same, to show fthe bulleii marks & holes,

TR 161 1ln 1--17, that witnesses Dave Cannon, and Dee <Clement

testified about at the PCR hearing id Appendix PCR Certiorari, at P-

175 1n 6--176 1n 14; that would determine another gun was present,

and establish an exculpatory defence.

bl V The drugs and money found in Mr. Browns underwear, wonuld
have shown illegal activity, and participant in crime:. App. PCR
Cert, 175 1n 1-6, 178 1n 22-25.

c] The 3LED report, that showed, there were no prints on the
shot gun, PCR. Pro se Appendix, (PCR.PA) @ p.84

The signed receipt for ths shotgun from neighbor [Omar Smith] 2

hr after the crime., by deputy Ben Riley, PCR. PA @ 75: When shtates

witnesse testified that gun was on the £floor, and scens was secure,

App. PCR. 44 1n 6--15, £5 ln 12-23, 47 1n 18--48 1ln 6; which would

have shown the scene was cleaned up, and inadeguate invesitigation
done. Hardeeville police were first on scene, and they did nox
testify.

d] Mir. Browns prior arresi she=2t. PCR. PA. @ 74, or

testimony to same: App. PCR. 142 1ln 1--14, which i3 public tcecord:

That showed Mrr. brown had plead guilty several months prior to
pointing a firearm, which the court would not allow: And Plexico's
investigator went to the clerks office and got it during trial.

el The auatopsy report, o testimony on same, that showed no
trauma was present, and the shot pattern and location, was more to
the side, and upward, showing an offencive position, id threat, that
caused the seif dsfence.

bl I submit that the evidence suppressed by court, state, %
defence counsel; would have Dbeen exculpatory. a3 I claimad
justification, id 1-ALR-3rd 571 4.5. "evidence of victums reputation

and character; and 2-ALR 3rd 1292 "to lesser degree", and 64-~ALR

1039 §5 "particular traits of character are admissable", sse State V

Fones—I-33-w5E+2d—1 78— State v .. Jackson 87 ST 407, and Brady V

n.30
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Maryland 33 3.Ct 1194 (1954); shows that the suppression was
nnconstitutional, and harmless error not appli=d by state, wonld be
no excuse.

khkhkhkkhkhkhkhhkhk

14= That the prosecuaior, nor counsa2l, or courit, ordered a
psychological evaluation or competency hearing prior to trial;
contrary to {5C Ann. Code 1991) §44-23-410 et seg (1920 act Wo.413
§1 and 431 §1).

I was Xept in the Hampton County jail from 11/4/1991 until I was

brought back to Jasper County jail for trial on 3/9/1992: and never
left or s2en anyone, but counsel, and that was 2 1/22/92.

al I submit that the denial of any psychological evaluation
or competency hearing pursaant to statutory law, and case law, was a

denial »f due process, 6'th & 14'th Amend; when Marder & Burglary

1'st was the charge, and I claimed justification & self defenc2; as
mitigating circumstances of a state of mind: Particularly when state
aitacked credibility, and intentions, and acts of coastitutional
rights, and wilfulness was not charged. This violated Pate V Robison
388 Us 375, Dusky V US 632 U3 402, Guthrie V Warden 533 F.2d
820,824-25 {4'th cir 1982), & Coles V Peyton 339 F.2d 224 (4'th Cir
1986), & Davenport V State 389 SE.2d 649.

There exis:t a family history of mental illness, and no pretrial

investigation was done.
dkkwkkkkhkkkkkkk

15= That I was denied a fair and impariial ftrial, with due
process of law, as a rasult of ineffective trial counsel; contrary
to the 6'th Awmend U3 Const, & Art 1 §14 SC Const; for reasons s9
stated in the record, below and above:
al Counsel "Mr.Plexico" failed to «conduct any pretrial
investigation, for factual or 1legal defence; oi <contact me in a
timely manner.

I did raise this issue at PCR, id App.PCR. 249 1ln 11--271 1ln 14,

198--301, but was stopped by the court,241 1In 23. He did noit even

know who Jos Gibbs was at trial, App.PCR 310 1ln 9--10; and counsels

g
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own tesitimony confirms he never condacied an invesiigation, App.
312--313 1n 19, 316 1ln 13--18. Counsa2l concedad he ithought I was
guilty so he made no defence, App. PCR. 312 1ln 15-21, 322--325;

Counsel stated on the stand, that, I would have been convictad

with nothing more than a death certificate. id App.PCR 319 1n 22-23

bl T1at counsel never contacied any of the states witnesses,

oir defence witnesses, even though some tried to contact him prior to

trial, and vecord is silent), no psychological or competency
hearing, App PCR 306 ln 9--19, 309--311 1n 6:
cl Tnat coiuansel made no legal or factual defence, as shown

~

by courts coastant rebuking »f counsel in front of jury.

d] Counsa2]l failed to submit to jury, suppressed evidence, to
include, Receipt for gun, crack & dope in underwazar, proof that the
shack was a orack house, object to states charges of law, & crimes
not chairged, or states plea for jury to speak for others;

el Counsel did aot direci examin me in a manner, to confront:
“he statement v2ad to ihe jury by the state, when same was ZIalse
information & fact in part; and counsel failed to ask for the final
argiament to confront states summary of evidence, and new charges.

fl That «c¢ounsel made hupothetical & unjust question &
statement, before ihe jury, PA.PCR p.l7(j), about buying dope for
some little girl, App. PCR 266 1ln 22-~267 1ln 17, 343--344; that was

antrue and soley conjecture, and that joe made a mistake that night

going to ge:t crack for some little girl, App. PCR, 176 1ln 15--16,

178 1n 16--19. This is a restatement of non existing fact usesd to

imply intent on charges.

gl That counsel failed to make or submit any "Written
Motions", during trial, or post Trial, and to ensure that the court
nad subject matter, and provide me with copy of indiciments. Counsel
did not provide Appellate Counsel "Mr. Dudex" -with reguested

dociaments so an =2ffective direct appeal could be filed, PA PCR p.86

and appellate coinsel failed to provide a meaningful direct appeal.
h] I submit that counsle was extremsly ineffective, =2ven
_under Strickland 466 YS 668, 592--94 (1984); and that it actually




amoianted to having no counsel at all under, Cronic 456 US 548, as a
default. No adversarial testing was done, and the record as a whole
warrants the vacating of the conviciion.

An analysis of lneifective. counsel, that eguates to ithis case,
id Glass V Vaughn 860 F.supp. 201, Reys—-Vasquez V US 955 F.supp.
1539, citing Cronic and High V State 386 SE.2d 453 (1239).

*k kkkkkkkkkk

16= That defence counsel was ineffective, along with officers
of the court, Excuhbive & Judicial, in denying me any pre trial Due
Process, normally afforded by law & constitution in SC, in the foirm
of Arraingment, Preliminary & Bond Hearings and a miscarriage of
justice and deaial of fair trial resulted, which is not harmless:

al Tha%t there was no arraignment of any kind. before any
judge. magistrate ox circuit, after arrast, and before
trial;Pursuant to SC. ann. 1976,1991) §22-5-710; thirough no fault of
my own: '

I was never taken to a magistrate for the process of
arraignment, and the (ROA) 1is silent on &the transmittal sheets,
transcripts, act.

Since murder & burglary are infamous crimes, id §14-7-1110 in

which suach is reguired. And in Crain V US 16 S.C& 952, 162 US 625,

(overuled in Part, by Garland V Washington 232 US 642,646, relying

on dissent of Justice Peckham; record of no arraignment not made
until review ©of court); and under Gerstine V Pugh,420 US 103 & US V
Webb 90 sS.cCit 854 (1975), holds t:that 4'thaAmend requires probable

cause hearing before netural magistirate, and I was not held upon an
indictment. Art.l §10 SC Const: forbids restraint of liberty without
due process. _

bl I was denied any form of preliminary hearing, before any
magistrate or circuit judge; contrary to (SC Aann. 1976. 1991)

§17-23-160; and I was not held upon an indictment.

I was held in Hampton <Couaty 3jail from 11/4/91--3/9/92, and
told counsel of this @ 1/22/92, and he stated they done it that way
sometimes. He did reguest a hearing along with other clients before
magistrate Rawls, on 11/18/91 ID App.F, Exhibit A @p.009 and appeal
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2018-002271. PCR @ p.8(b),13(c) : but none was ever had, and record

is silent. He stated at PCR, that he would have had one.
[subjunctive tens=2], dismissed at App-PCR 341. I was ndt allowed to
present legal argument, App.PCR. 251, 274 1n 13--17, 294 1n 16-296.

My cousin "Andy Perryman" went to the Magistrate "Judge Grayson" in
Hardeeville, but was told he was ordered to stay out of it.?
It is well established that preliminary hearings, as probable

cause, is a critical stage, ie Coleman V Ala 392 US 1 @7-10 (1970),

and state law requires it, as a form is issued at arraignment to
apply for one. See also Stincer 482 US 740, 744-745 fn.l1l7, & Cooper
V Dyke 814 F.2d 941 (4'th cir.1937). Although State V Keenan 295

SE.2d4 676 (1982) did rep=al some of the sktatutes, in this case

§22-5-710 is ministerial by language & nature.

cl That: I was denied any form of Bond hearing., bz=fore any
jadge or magistrate; pursuant to (SC. Ann- 1976,1991) §1715-10 et
seg, % SC Const. Art. 1 §15 {1991), and the 8'th & 14'th Amend US

Coast. .
I did raise this issue at every stays, & PCR. PA. 10(f), id
App.PCR 251 1ln 22-25, 265 1ln 10-19, 276 1ln 5-10, 294; and counsel

did not deny claim, 323, but the court never ruled on it.

d] I submit that beacause there was no Bond hearing, or othex
pretrial thearings & prosess, that 1is normally afforded in &this

state, ie Baker V McCollin 413 33 137, 145 (1979): that I was denieasd

substancial and procedural due process & equal protection of the
law; that excea2ds harinless error defaults, and the state has made no
sufficient rulings on tha above issues, contrary to Gerstine Supra,
Bell V Wolfish 441 US 520, 535 fn.16 {1978), Douglas V Hall 93 SE.2d
347, Hunter V State 447 SE-2d 203, and Rules 2 & 3 SCCrmP. I have

excercisad due diligence, but not duly coavicted to satisfy

involuntary servitude, §17-25-10 13'th Amend.

khkkkkkkkkkhkkhkkhk*

17= I sabmit and argue that the circuit court lacked subject
matter jurisdiction, and I was not given du2 notice, or tried upon

True Billed indictments, 92-gs-27-002,& 003: These were not

punlished nor clock stamped and filed by the clerk of court;




contrary to (SC. Ann. 1976,1991) §17-19-10 et seg & the 5'th, 10'th,
14'th amend US Coast, & Art 1 §11 sc Const.

al I complained Dbefore trial about being naot indicted or

anything, but was &t2ld to keep guite. At trial the judge h=21d up two
pieces of plain paper, and stated:

(TR 202 1a 15--17, 1n 23 -24, 293 ln 8--11)

... would you to ask on the place for verdict on the back of =the
indictment, ...,

...0on the back of the indiciment.

...And again, sign your nane as foriady to the bottom of the indiciment.
I'11 write thes2 forms of verdicis down for you simply as a guide for you
to place on the indictments.

Here I did aoi see these until 1924, when state €£iled summary

judgment on Gibbs V Davis a §2254 petition. I did not sse the cover

forin for the indiciments until June/2013, when I finally got tha
clerxk to send me copies, and these do not contain the judges
writings, nor oir they clock stamped & filed. Thesa2 show the arcest
date as 11/i18/931 which is in error; and most important, the dates on
the presentments are March/9/1992. Non exist in state couart records
filed by counsel, to include those in fedral recoirds center.
b] The lower courits have not adjudicated this issus at all,
and tne Fedral guestion has not been answered of: This court has
held that the 14'th amend dose not apply the only wvortion of the
S'th left: But I say the 10'th amend dose apply the 5'th amand, and
under the 9'th amend it is enumerated, and imposes a ministerial
duty to get indiciment on JS Citizens.?

This court held in Rose V Mitchell 443 US 545, 557 [that states

I

that employ grand juries mast comply with the 14'th amend.] At PCR.

TR 1ln 6--9, the siates attorney s:ated:

Mr. Deloach: Your honor, by way of procedural background, Mr. Gibbs was
indicted for muirder and burglary 1'st degree. The return dJdoesn't
indicate when he was indicted; however I would note ha proceeded o trial
on 3/10/92.

The Judge nor the order addressed this issue, and page 15 of the

PCR order is omitted from all recoirds.

—— - P POV TR SO YOO ST TS SO0 1 2.
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18= I subwmit that the Cummalitive effeci of all the trial
errors and constitutional violations above, warrant this vacating
the conviciion, and compelling reasons are state and shown for this

courts attention.

al On the fraudulent indicitment; I requested an

investigation from the 3CDC, & SC Aktorney General, dated 6/2/13,

1

referced o the SC.Aty.Gen on 9/15/13 by Genesral Counsel. No
raspoase since. The jury forelady, "Ms. Zenith Ingram" signature on
the indiciment cover sheei, is Exactly the same as that on the jury
strike list @ P.5A (ROA), 92-728, which was written by counsel. And
it dose not contain the judges writings, or £filing stamp. Evidence
supports ithis issue. '

b] The state process in this case has deen inadeguate, and

anavailable; and the use of the Butler v State supra legal standaxd,

to deny habeas <orpus, when the constitutional and legal violations
are clearly shown, 1s contrary to O'Sullivan V Boerckel 1192 S.Ct.

1723, 1734, 1742 (1999), see dissent of Justice Stevens, Ginsburg, &

Breyer, "when the state 1s unavailable"; and as shown the Courts
abusa of this standard, abrogated on a national level, this courts
many holdings, on what warranis vacating the conviction proper, and
tha Butler 3tandard, should not b2 a sudbstitute for a harmless error

analysis review. Thes2 are public important & compelling reasons Lo

adjudicate the issae. Theg'suyllivan court left open the quastion of

South Carolina's habeas shatute, in e2xaustion doctrin, 321 SC. 563.

khkhkikkkhkkchktkkhkk

1I- I SUBMIT THAT THXRE ARE COMPELLING REASONS FOR THIS COURT TO
ISSUE AND ORDER JNDER TRITLE NISI™ 28-UsCc-§1651(A) (B)
AUTHORIZING MiZ 0O MOVE THE US DISTRICT COURT FOR HABZEAS CORPUS
UNDAER 28-USC~-§2241(c)(d); SHOULD THE CONTROVERSY NOT OTHERWISSE
BE RESOLVED; ON fHX ABOVE STATED CONSTITUTIONAL & LEGAL

VIOLATIONS, THAT HAS CAUSED A MISCARRIAGE OF JUSTICE, AND I
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HAVE BEZEN.DULY OILIGENT IN SEEKING REMEDIE, SO STATED BELOW.!

19= I submit & argue that 28-USC-§2241(c¢c)(3),(d) 1is naot

forezlosed and 2xcluded from the couris jurisdiction under the AEDPA
; a3 This aci Does Not specify or even mention §2241 petitions, and
it does specify §2254. 1f congress had intended for it to appiy
across the board it would have included §2241 in written law.
Father ithe AEDPA applies only o Terrorism and the Daath penalty. of
whizh this case is neither: And federal law mandates that each law
be of "one subject” with specific ellementis, and 1is subjective and

not objeciive. Federal Habeas Manuel 11.21, 11.80 confirms that the

courits are split on whether §2241 is as restricted, and cannot
remedie illegal & unconstitutional restraints on liberty by states,
on 14'th Amend citizens.

al That the state supreme court did., "although ambiguous”
address the merits of the legal & constitutional claims, by applying
the Butler standard, thereby reaciivating the tolling period from
6/2/21; and again the state lawyers have not answered any of the
le2gal and constitution caims supported by record; and the pleadings
challenged the inadeguate and uanavailable due process & -equal
protection of the law.

bl The US.District courts in SC, have not made £full and fair

findings of fact and law, in Gibbs V Davis, as only part of the

state record was filed by state, with no answer to issues, and the
court dismissed without orejudice, as mixad petition, in 19924. 1Ina

Gibbs V Maynard I filed the state Records with the petition, but the

magistrate ordered them s=aled until «ase ended; and again state
only filed a porition of the court records; and State court records
were silent, outside of transcripts as noted. The state was soley
responsible for not notifying me of dismissal 2f cextiorari from
{PCR) on 11/8/96. until 11/8/1997, invoaking <tha AEDPA, and
dismissad same as untimely, with no answer from state on issues. I

3id move the {4'th Cir Ct.App) under 28-USC-§2244 in Gibbs V Byars

NO.11-234, but same was dismissed withouat reason, and if prior

petition was dismissed as untimely, then even authorization is moot.

37



I 3id move the US couri, for tolling in Gibbs V SC. Attorney

General, when state failed to give me timely notice, yet it was
dismissed without prejudice peanding filing of writ. |

c] The states process is inadequate as shown in the reaords,
and (PCR) 1is nnavailable?on trial errors, denial of due Drocass,
prosecutorial miscondiucik, and any ground except ineffective counsel,
and the order only made plain error findings on part of the issues.
By default, this court has held that if its defaulted in PCR, its
not allowed on §2254. I have used every means available by law,
which has been futil., and arbitrary denied remedies. If the state
and courts had ruled on my issues. and showed @me the ecror, 1 would
have layed down and shat up decadses ago; as it is the judgment of
the trial court is not final, and ripe for adjudication.

dl The legal maxim; Quidquid ab initio vitiosus est, non

protest tractu temporis convelescere, should apply:

Whatever is invalid from the outset, canmot be mads valid by the passage
of time.

*'k'k*‘k***'k*'k**s

On inadaguate and unavailable state process, this courts opinion in Martinez
132 5.Ct 1399, 1315-16, (2012), citing Coleman 501 U3 755 ,756, and the

dissent of Justice —Blrartkmun—Marshalls—Stevensr—fwifair obstruction. of
constitutional law), citing Federalist Paper # 51, #44, and3gl subnit ihat
Federalist # 80 p.474 (5) ...to all those in which state tribunals cannot be
supposed to be impartial and inbiased.” should apply, and #8l on judiciary.
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20= Jnlike Post Conviction Relief Statutes, which is an independent
cause o action; Habeas Corpus, is a remedie for an action already causad; and
should remain poten’ and available, o stay 1illegal and uaconstitutional
convictions and imprisoment, which <an be the result of political correct and

popular opinions that blow with the wind. XXX END XXXX

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted, |

bacpt. fé%&féég‘__

Date: July/19/2021
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