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~ ORDER

11 Held: Defendant’s convictions are affirmed over his contention that the trial court abused
its discretion in admitting unduly prejudicial and excessive other-crimes evidence.

12 After a jury trial, defendant Darrel Welch was convicted of three counts of aggravated
criminal sexual assault and one count of aggravated kidnapping and was sentenced to a total of
72 years in prison. On appeal, defendant contends that the trial court abused its discretion in

allowing the State to present evidence that he committed a prior, uncharged sexual assault against
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a different victim. In particular, defgndam argues that the probative value of the other-crimes
- evidence was substantially outweighed by the danger of unfair prejudice because the prior assault
was' too remote in time and factually dissimilar from the charged offenses. He further argues that
the State relied excessively on the other-crimes evidence at trial and thus created an improper
“mini-trial” on that uncharged conduct. For the reasons that follow, we reject defendant’s
contentions and affirm the trial court’s judgment.'

E | 1. BACKGROUND

14 As will be discussed more fully below, the evidence at trial established that, in the early
hours of June 3, 2014, as the victim, T.C., was walking home, defendant approached llef from
behind, grabbed her by the neck, and dragged her into an alley, where he ripped off her- cﬁ)thiﬁg_,
threatened to kill her, and repeatedly sex:ually_ és»sau]t‘ed her. At the time, aefendant was 54 yéars |
old and T.C. was 19 years old. |

5 Before trial, the State filed a motion to admit evidence that defendant committed é similar
“ sexual assault against a different victim, T.B.,’in August 1999. In the motion, the State represented
that, during that incident, defendant— apvproac‘hed T.B., grabbed her by the. arm, and forced her 'i-nto‘
an élley, threatening to hurt her if she séreamed, before .tearihg bff her clothing and sexuélly
assaulting her. Finding the alleged assaults of T.B. and T.C. sufficiently sivmilar, the trial couft .

allowed the State to introduce the other-crimes evidence for purposes of showing defendant’s

intent and propensity to commit the charged offenses against T.C.,

' In adherence with the requirements of Illinois Supreme Court Rule 352(a) (eff. July 1, 2018), this
appeal has been resolved without oral argument upon the entry of a separate written order.
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116 Attrial, T.C. recounted that, as she was walking home from a friend’s house on the evening
of June 2, 2014, she ran into another friend named Mike Noel. (Noel is defendant’s nephew.) T.C.
and Noel went to Noel’s grandmother’s house, where they sat on the front porch, talking and
smoking marijuana. Eventually, T.C. and Noel went to the garage behind Noel’s grandmother’s
house and had sex in a car parked in the garage. T.C. testified that Noel did not put his hands on
her neck while they were having sex. When they ﬁnishéd, T.C. and Noel went back to the porch.
17  Around 1 a.m., Noel went inside the house while T.C. remained on the porch. At some
point, defendant and a woman approached the porch and uséd a key to enter the house. Defendant

- later came béck out to the porch and smiled at T.C. but did not say anything. T.C. then got up and
began to walk home.

18 As T.C. walked toward an alley, defendant grabbed her and told her not to scream. .With
his hands around T.C.’s neck and mouth, defendant dragged T.C. down the alley‘, threatening to

kill her if she was not quiet. When defendant got T.C. near the back of a garage, he pulled off

T.C.’s clothes and pushed her to the ground. He then forced his pehis into T.C.’s mouth, causing
her to vomit: He proceeded to force ﬁis penis into T.C.’s vagina and anus. T.C. Stmégled to escape,
but defendant wrapped his legs around hers and trapped her under the weight of his body. When
defendant finally let T.C. go, he told her “what happehs in Vegas, stays iﬁ'Ve'gas,” and that he"
would kill her if she told anyone what he had done. \

9 . T.C.got up and ran home, leaviné her bra and upderwear behind. When she arrived home
around 5 a.m., she told her mother that she had been raped. T.C.’s mother testified that T.C. was

hysterical and crying. Her hair and clothing were disheveled, as though she had been in a struggle.
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After speaking with her mother, T.C. called 9-1-1. Two police officers and an ambulance arrived
a short time later,

110 The ambulance transported T.C. to a hospital, where she was examined by a physician and
nurse and a sexual assault kit was collected. The examination revealed bruising on both sides of
T.C.’s neck, an abrasion on the palm dfhér right hand, and blood with yellow discharge inside her
vaginal wall. T.C. reported pelvic and vaginal pain. Thd doctor and nurse collected oral, vaginal,
and anal swabs from T.C., as well as swabs of her neck, breasts, and abdomen. The nurse noted
the presence of dirt or debris in T.C.’s pubic hair.

{11 Meanwhile, the police officers who responded to T.C.’s 9-1-1 call searched the alley where
T.C. reported that the assault occurred. The officers found a bra, underwear and pair of socks on v
the cement in front of a garage door between two garbage cans. The bra matched the description -
of T.C.'s bra. When shbwn a photograph of the bra at trial, T.C. identified it as hers. W&hen‘ the
officers located the bra, they observed dirt in one of the cups. .

912 Approx:mately two years later, T.C.’s sexual assault kit was tested. A forensic sc1entlst :
identified a male DNA proﬁle from the abdomen, breast, and neck swabs taken from T.C.
A CODIS (Combined DNA Index System) search revealed that the male DNA proﬁ]e matched
defendant s DNA. T.C. subsequently identified defendant in 2 photo array and defend‘ant was
arrested. The DNA match was then confirmed through testing of a buccal swab collected from
defendant after his arrest. The DNA profile identiﬁedl from defendant’s buccal swab was also
found to match DNA identified on T.C.’s oral and anal swabs. |

113 The State called two witnesses to testify about defendant’s earlier sexual assault of T.B.

Before each witness took the stand—and again at the close of the case—the trial court instructed
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the jury that the other-crimes evidence was being admitted solely on the issues of defendant’s
intent and propensity to commit aggravated criminal sexual assault and could be considered by it

only for those limited purposes.

914  T.B. testified that she had been drinking and getting high when, around 3:15 a.m. on
August 26, 1999, defendant approached her on the street. Defendant told her that he had crack
.cocaine and asked her if she had something to smoke it with and if she knew of a place where they
could go to get high. T.B. responded that she had a crack pipe and directed defendant to a nearby
park. The park was located along. CTA tracks, near a cemetery, and was “pretty isolated. " When
they arrived at the park, defendant asked to see T.B.’s crack pipe. She handed it to hlm and he
-looked at it and handed it back. Defendant reached into }ns pocket like he was gOmg to retrleve his
drugs, but he instead punched T.B. in the eye, dazing her and causing blood to run down her fac‘e
Defendant then told T.B. to get undressed and got on top of her on the ground, forcmg his pems
into her vagina, He told T.B. that he was going to “fuck [her] all night.” T.B. struggled to get away
and was eventually able to escape by hitting defendant with the crack pipe. Wearing only her shirt,
she ran across the park toward an alley, where sﬁe flagged down a policé car.

7115  The State also called one of the police officers that T.B. flagged down. The officer testified
that he and his partner were on patro| when they observed T.B. walking towafd them quickly. T.B.
was naked from the waist down and her breast; were exposed through her tomn shift. She was
bleeding from a cut over her right eye. The officer got out of his vehicle and spoke with T.B., who
reported that she had been sexually assaulted. The officer went to the location where T.B. said the
assault occurred and observed defendant behind some bﬁshes, getting dressed. The officer detained

defendant and brought him to the police vehicle, where T.B. identified him as her attacker. The
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officers then transported defendant to the police station for questioning. Defendant admitted to
having sex with T.B. but claimed it was consensual. He was eventually released and no charges
were filed.

116  After the State rested, defendant took the stand. He testified that, around 1 a.m. on June 3,
2014, he was walking home with a female friend. As he approached his house, which he shared
with his mother, sister, and two nephews, he saw T.C. siltting on the front porch. T.C. told him she
was waiting for Noel. Defendant testified that, after his friend left, he and T.C. stayed on the porch
and talked for about 3O.m1'nu.tes. He then decided to go inside, and T.C. asked if she could wait for

Noel inside. According to defendant, he and T.C. then went to his bedroom in the basement and

sat on the bed together and talked. Defendant testified that he put his arm around TC aﬁd_kissed’ ey

her, and that T.C. “cozied” up to him in response. A;cor'dit1g fo defendant, he and T.C. then
undressed and engaged in consensual sexual activity, including oral, vaginal; and’ anal sex, for
about an hour. They remained in defendant’s bedroom until about 3:30 or 4 a.m., when T.C.~
decided to leave. According to defehdant, T.C. grabbecrher belongings and the two went upstairs.
T.C. put on her pants and shirt, but did fiot put on her bra, which she instead carried with her as
she left. Defendant then went back downstairs aﬁd went to sleep.-

117 Defendant also addressed the earlier incident with T.B, He testiﬁéd that, when he
encountered T.B., she asked him if he used drugs. Defendant told her that he did and aské_d her if
she had a pipe. According to defendant, T.B. told him that she knew a place where they could go
to get high. They then walked to a secluded area and pfoceeded to get high for nearly two hours.
During that time, defendant testified, they engaged in consensual sexual activity, The activity

ceased when defendant decided he wanted to leave, He grabbed T.B.’s crack pipe and tried to

-6-
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make off with it, but T.B. resisted and a scuffled ensued. As they tussled over the pipe, defendant
pushed T.B. into a wall, causing her to hit her head. T.B. then flagged down the police officers and
defendant overheard her telling them she had been sexually assaulted. When an officer questioned
defendant about what happened, he told the officer that he and T.B. had been getting high and had
consensual sex. The officers handcuffed defendant and took him to the police station, but they
eventually fet him go without charges.

§18 On cress-examination, the State first questioned defendant about his version of the incident
with T.B., going through the details of defendant’s acconnt of his initial encounter with T.B,, their

drug use and allegedly consensual sex, the subsequent scuffle over T B.’s crack pipe during which

defendant allegedly pushed T.B. into a wall and caused the cut above her right eyé, and defendant s n

ensuing interaction with the police. After questioning spanning approx1mately ten pages of the- o

trial transcnpt the tna] court called a sidebar conference. The court explained that the State was
entitled to cross-examine defendant about the description of his interaction with T.B. that he gave
on direct examination, but the court reminded the prosecutor that the focus of the trial should-
remain on the charged incident with T, C The court admonished the prosecutor to avoid turning
the “other crime stuff” into a “[t)rial within a [t]rial.” After the sxdebar concluded, the State asked
defendant two more questions about his encounter with T.B. and then turned its attention to the .
charged offenses. The latter portion of the State’s cross- exammatton, addressing defendant’s.
version of his encounter with T.C., spans approximately 20 pages of the transcript.

{19  Finally, defendant called Noel as a witness. Noel testified that, while having sex with T.C.
in the garage behind his grandmother’s house, he put his hands around T.C.’s neck in a “rough”

manner. He conceded, however, that he did not use enough force to hurt T.C. and that she looked




No. 1-18-2165

okay after their encounter. In addition, following Noel’s testimony, the parties stipulated that, in

an interview with ap_ipvggtiggt__ox_fro_m the State’s attorney-s. office, Noel-denied that he and' T.C -

had “rough” or “violent” sex and described it as “more like cafessing.”

120 bln closing argument, the State stressed that the case boiled down to a credibility contest
between defendant and T.C. and argued that the jury should believe T.C.’s testimony because it
was corroborated by the physical evidence, including the injuries to T.C.’s neck and hand, the dirt
in her pubic hair and bra, and the DNArevidence. The.State also urgéd the jury to credit T.B.’s
testimony about defendani’s prior sexual assault of her. After remindirig the jury that T.B.’s

testimony could only be considered on the questions of defendant’s intent and propensity, the State

noted various vsilnijarities between the assaults that T.B. and T.C. dAescriBed; including that bd.th Co

occurred late at night, in outdoor, secluded areas, that defendant and both victims were strangers,

and that defendant used physical violence in both instances. In light of the similarities, the State
argued, T.B.’s testimony about defendant’s prior sexual assault provided added support for T.C.’s

‘account of defendant’s assault against her.

121 The jury returned guilty verdicts on all counts. Defendant filed a miotion for new triai, :

-arguing (among other things) that the trial court erred in allowing the State to introduce other-
crimes evidence. The court denied the motion. The court sentenced defendant to consecutive termé
of 18 years in prison on each conviction and denied defehdant’s motion to recdhsider the sentence,
Defendant then filed a timely notice of appeal.

Y22 ﬁ. ANALYSIS
123 On appeal, defendant cont-ends that the trial court erred in allowing the State to introduce

evidence that he committed a prior, uncharged sexual assault against T.B. to demonstrate his intent
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and propensity to commit the.charged sexual assaults against T.C. In particular, he argues that the

probative value of the evidence was substantially outweighed by the danger of unfair prejudice

and that the State’s allegedly excessive focus on the other-crimes evidence created an improper
“mini-trial” on the uncharged conduct that denied him a fair trial. We review the trial court’s
decision to admit other-crimes evidence for an abuse of discretion. People v. Chapman, 2012 IL
11.1896, q19.

124 In general, evidence of a defendant’s prior criminal acts is inadmissible to establish his
propensity to commit a charged offense, although such evidence may be admi&ed for other

purposes, including to prove the defendant’s motive, intent, opportunity, knowledge, identity,

- modus operandi, or absence of mistake. People v. Donoho, 204 -111. 2d 159,"170'(2003'); I R,
" Evid. 404(b) (eff. Jan. 1, 201 ). Section 115-7.3 of the Code of Criminal Procedure (725 ILCS

- 5/115~7.3 (West 2014)), however, creates an exception to that general rule in cases involving

certain sex offenses. Under that provision, when a defendant is charged with an enumerated sex
offense including (as here) aggravated criminal sexual assault, evidence of the defendant’s
commmission of another such offense may be admitted for its bearing on any matter to which it is
relevant, including to prove the defendant’s propensity to commit the charged offeri.se. Donoho,
204 111 2d at 176; 725 ILCS 5/1 15-7.3(b) (West 2014).

ﬁ25 As with any relevant evidence, otherwise admissiblé other-crimes evidence “may be
excluded if its probative value is substéntially 6utweighed by the danger of unfair prejudice,
confusion of the issues, or misleading the jury, or By con.siderations of undue delay, waste of time,
or needless presentation of cumulative evidence.” 11, R. Evid. 403 (eft. Jan. 1, 2011); see People

v. Dabbs, 239 111. 2d 277, 284 (2010) (“Even if offered for a permissible purpose, [other-crimes)
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evidence will not be admitted if its prejudicial effect substantially outweighs its probative value.”).
When weighing the probative value of other-crimes evidence against the danger that it will cause
unfair prejudice, section 115-7.3 directs a trial court to consider three factors: (1) the proximity in
time between the other offense and the charged offense, (2) the degree of factual similarity between
the other offense and the charged offense, and (3) any other relevant facts and circumstances.
725 ILCS 5/115-7.3(c) (West 2014).

126 Defendant argues that his alleged sexual assault of T.B. was tbo remote in time and not
sufficiently factually similar to the charged sexual assault of T.C._to be admissible as other-crimes

evidence. As for proximity in time, T.B. testified that defendant sexually assaulted her in August

- 1999, around 15 years before defendant committed the charged sexual assault against T.C. Our

‘supreme court has declined to adopt any “bright-line rule” governing when a prior offense is too -

old to b_e admitted as other;crimes evidence. Donoho, 2_04 Iil. 24 at -]‘83-84. fnstead the court has

explained that a prior crime's remoteness in time from the charged offense is 'simply one “factor

to cq\;g_idg:r” when assessing the probative value of the other-crimes evidence. /d. at 184. Indeed,

in Donoho, the court held that “while the passage of 12 to 15 years since the prior offense may

" lessen jts probative value, standing alone it is insufficient” to render evidence of the prior offense
_ P 8 p

~inadmissible. /d. There, the court concluded that, despite the 12 to 15 years that elapséd between

;he .outher offense and the charged offense, the “substantial factual similarities” between the
offenses were “sufficient to justify admission of the other-crimes evidence.” /d. at 186.

127 Wethus turn to cohsideration of the second factor specified in section 115-7.3, the degree
of factual similarity betweeﬁ the other offense and the éharged offense. Defendant contends that

his alleged prior sexual assault of T.B. lacks sufficient factual similarities to the charged sexual
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assault of T.C. to justify admitting evidence of the former offense as other-crimes evidence. We

disagree. Our review of the record reveals numerous and significant factual similarities between

the two offenses. Both assaults occurred in the early morning hours and in secluded areas, T.B.

testified that defendant attacked her around 3:15 in the momning, after the two went to an isolated

park to use drugs. T.C. similarly testified that defendant attacked her in an alley shortly after

1 a.m. There was also evidence that neither T.B. nor T.C. was acquainted with defendant prior to

their respective assaults. In addition, defendant used physical violence to commit both sexual

assaults. He sucker punched T.B. in the eye, dazing her and causing blood to run down her face,

And he grabbed T.C. by the neck and dragged her with .such force that it éaused both sides of hef

neck to brgi§e.' Il:i.ha_lly‘,‘b_oth offenses involved acts of forcible sexual penetration. T.Bv. testified

that defendant forced his .pen.is into hér vagina, while T.C. testified that defendant forcibly -
penetrated hq mouth,ﬁv'agina, and anus with h_is penis.

128 Defendant discounts the similarities between the sexual a s.au]ts on TB and T.C. and

focuses instead%n the presence of certain dissimilarities. He notes that, while T.C. testified that
defendant apg;oache,d her fréxn bghiﬁd, dragged her into an alley, and threatened to kill her, T.B.

did not describe similar a'ctior;s by defendant. lnstéad, T.B. _tcstiﬁed that defendant approached her
on the street: and-asked if shq knew where they could go to get high. And though T .B. testiﬁed- that:
defendant punched her after she shéwed him_her crack pipe, she did not recou|nt any threats from

defendant or testify that he grabbed her from behind and dragged her to the site of the assault, But

“[tlhe existence of some differences between the prior offense and the cuﬁent charge does not

defeat admissibility because no two independent crimes are identical.” Donoko, 204 111. 2d at 185.

Instead, where other-crimes evidence is offered, as here, for a purpose other than establishing

=11 -
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modus operandi, “mere general areas of similarity will_ suffice to support admissibility.” (Internal
quotation marks omitted.) /d. at 184, Despite certain differences in'the methods defendant used to
carry out the respective assaults, we think the substantial general areas of similarity described
above are sufficient to support the trial court’s decision to admit the other-crimes evidence for
purposes of establishiné defendant’s intent and propensity, notwithstanding a 15-year gap between
the offenses.

129 Relatedly,.defendant complains that, in its pretrial motion to admit the other-crimes
evidence, the State described defendant’s assauit of TB in.a manner that differed in several
respects from what T.B. ultimately described at trial and gave the impression that the assault of
. T.B. was more akm~to the charged assault of T.C. than it actually was. 1n pamcular the State
proffered that defendant grabbed T.B. by the'arm, forced her into an alley, and threatened to hurt
her if she screamed. At trlal, however, T.B. gave a different account of the events leading up to
defendant’s sexual assault of her, which involved defendant asking her ifsh‘ginéw ofa place they
~could go to use dmgs and then sucker punching her after they arrived at that location,

‘1] 30 ABut defendahﬁé‘i‘d aat asic the trial.court to recoasider its pretrial auliag on the admissibility
<of the other-crimes .ei/jvd'en'cé; after T.B. testified. Nor did defendant raise the discrepancy between
the State’s pretrlal proffer and T. B.’s trial testxmony in his motion for a new trial. Defendant thus
forfexted any argument that the dlscrepancy alone warrants reversal ofthe trial court’s evidentiary
ruling. See People v. Thompson, 238 111, 2d 598, 611 (2010) (“To preserve a claim for review, a
defendant must both object at trial and include the alleged error in a written posttrial motion. ”)
Forfeiture asnde because (as explained above) the detaxls of the sexual assault to Wthh T.B.

testified at trial were suff‘crently similar to the details of the charged sexual assaults against T.C.

-12-
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to support admission of the other-crimes evidence, defendant has not shown that he was prejudiced
by the inaccuracies in the State’s pretrial proffer.’

§31  Finally, defendant contends that the State relied excessively on the other-ctimes evidence,
creating an improper “mini-trial” or “trial within a trial” on that evidence. “Even when relevant
and probative, other-crimes evidence must not become a focal point of the trial.” (Internal
quotation marks omitted.) People v. Smith, 406 1I1. App. 3d 747, 755 (2010). When “admitting
evidence of other crimes to show propensity,” therefore, “a trial court should not permit a ‘mini-

trial’ of the other, uncharged offense(s], but should allow only that which is necessary to illuminate

the issue for which the other crime was introduced.” (lntemal quotation marks omitted.) /d. Having

, rev1ewed the record we: cannet say that the State s rehance on the other-crimes evidence was

) .

excessive or denied defendant a fair tnal

132 To begin, the State presented evidence of a single, prior sexual assault. And it presented

_that eviden€e through the testimony of just two witnesses—T.B. and the polrce officer to whom
“she reported the assault, Before each witness testified, the trial court admonished the jury that

testlmony about defendant s assault of T. B cou]d be considered only for the limited purposes of

assessing defendant’s intent and propensxty T.B.'s testimony accounts for | Just over seven pages

. of the trial transcnpt. After.answermg a few introductory questions, T.B.’s testimony was limited

to a descnptron of her xnmal encounter and interaction with defendant, his subsequent sexual
assault of her, and her contemporaneous report to the police. The officer’s testimony spans an
additional 12 and a half pages (although about two and a half of those pages are devoted to a
sidebar conference) and focused on the officer’s obser\rations of and interactions with both T.B.

and defendant in the aftermath of the assault. Neither T.B. nor the officer offered repetitive or

-13-
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unnecessary details of the assault that were unrelated to the issues for which the other-crimes
evidence was introduced, namely, defendant’s intent and propensity to commiit the charged sexual
assaults against T.C.

133 Nor did the testimony .offered by the other-crimes witnesses become a focal point of the
trial or amount to an improper trial within a trial. As noted, the testimony of T. B. and the officer
takes up less than twenty pages of the trial transcript. By contrast, T.C.’s testimony spans about
55 pages of transcript (excluding sidebars and other unrelaied matters). And the State presented
six other witnesses—and offered numesous stipulations—that also focused exclusively on the
charged assaults against T.C. This was thus not a case in-which an excessive volume of other-
crimes evidence ovéﬁvhelmed the, vévid'enfce' felaied to -the charged offenses. Cf. People v.
¥ Caza’amone 38111l App. 3d 462, 491 (2008) (f'ndmg that danger of unfair prejudice substantxally
outweighed probatlve value of other- cnmes evidence where “the vast majority of the State’s case
consisted of other-crimes evidence.”). | .
¢

134 Nonetheless, defendant contends that the State improperly shifted the focus of the trial to
the other-crimes evidence by over-emphasizing the prior as_sadlt"c')f T.B. id its cross-examination
- of defendant and closing .argument. We--aﬂgain disaéree. The State’s endre cross-examination of
de:fendant covers approximately 30 pages of the traal transcnpt Yet only ten of those pages are
devoted to the State's questioning of defendant about the details of his assault against T.B. On
direct examination, defendant denied T.B.’s allegations and offered an alternative version of their

encounter, in which he claimed (as he did with respect to T.C. as well) that their sexual activity

was consensual. As the trial court properly noted, the State was entitled to cross-examine defendant

-14.
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on those points and we cannot say, when viewed in context of the full record, that its questioning
crossed the line from appropriate to excessive.

135  The State was likewise entitled to discuss defendant’s alleged assault of T.B. in closing
argument. In doing so, the State reminded the jury that the other-crimes evidence could be
considered dnly on the questions of defendant’s intent and propensity and then appropriately
addressed the similarities between the two assaults, which were relevant to establishing both of
the permissible points for which the evidence was admitted. Considering the relatively limited
nature of the other-crimes testimony presented in thé State’s caée-in-chief, and the limiting
instructions concem.ing that testimony that the trial court delivered both during trial vand at the
. close of the case, we cannot say that the State 5" references to the other-crimes evidence when

~Cross- exammmg defendant or in closing argument created an 1mproper mrm trial on the uncharged
conduct or otherwise raised a risk of unfair prejudrce to defendant that substantially outweighed
the probative value of the other-crimes evidence. For all these reasons, we conclude that the trial
court did fjot abuse its discretion in allowing.the State to present the other-crimes evidence.,
136 . m CONCLUSION =~ s

137 * For the foregoing reasons, we affirm the circuit court’s judgment.

138  Affirmed: * " S
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