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QUESTION(S) PRESENTED

I Wheﬂ)ef 77)6 (olorado (ourT O'F Aff?eds erred - in Caﬂ()vdin3 7”)“7 Woo’s
consfilufional  rights fo effeclive assisfance of counsel 'and a fair Tra) were nol

violakd by The Tridl courl’s denial of his Confinvance reg)vesTs based on The

Fragecuﬁonﬁ“ discover/ violafions .

1. Whether The Covll of Appedls evred in concluding That the improper

admission of TésTfrOOn/ narraTng video ~surveillance foofage as well as a fimeline

Summary of evenfs a/lejedl/ depicled in Jhe video was harmless and did nof

deprive. Woo of his righf Jo a fair frial.

. Whelher The Court of Appeals exred in concluding Thaf Wod's
consliffional vight againsf  unlawfol Search was nof violaled by The Trial

Court’s denidl of his mofion Jo Suppress evidence Seized affec the unlawto)

enfry of hi@ sTorage = uni.



T LIST OF PARTIES

I/l All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is

[ ] reported at ; OF,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

M For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix _A __ to the petition and is

[ 1 reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
i/ is unpublished.

The opinion of the i court
appears at Appendix to the petition and is

[ ] reported at ; O,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. ‘




JURISDICTION

[ 1 For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ 1 No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix ’

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

m For cases from state courts:

The date on which the highest state court decided my case was _March 29, 202,
A copy of that decision appears at Appendix B

[ ] A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

/] An extension of time to file the petition for a writ of certiorari was granted
to and including __ AuvsT 26, 202} (date) on __Merch 19, 2020 (date) in
Application No——A————- ORDER LIST: 587 U.5.,

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

U.S. Consl. Amend. % (cild in Tssve TII, page 22)

Unreasonable  Searches and Seizures

A\

The right of the people Jo be Secure in Their persons, houses, papers, and
efecfs, agains unreasonable searches and seiutes, shall nof be viokfed, and
o Warrans shall issve, byl Upon probable cause, Supporfed by Odlh or
affirmaTion, and parﬁ(vlarl)/ desctibing The place fo be searched, and the
persons of Things fo be seized. ”

U.S. Consf. Amend. 6 (ci}éd in Issve I, page g)
Rights of The Accused

Fed. K.

“In all Crimina prosecifons, The accused shall enjoy The righf Jo a speedy
and public Twal by an jmparfial Jury of the Stafe and disTic] wherein The
Crime  shall have been CommiTled, which disfic) shall have been previovsl)'
asceyfained by law, and fo be infomed of fhe nafwe and Cavse of the
accusafion ; fo be Confronfed with The wilnesses againsf him; Jo have (ompulsor/
process for obTaMin\g wilnesses in hic favor; and Jo have The Assisfance of
Counsel for his defence. ”

Evid. 1006 (Ciﬁsc] in Issve IL, page 16)

Summaries Jo FProve (Conferf

“The proponent may vse @ summary, charf, or calcojafion fo prove The confenf of
Voluminaus WﬁTian, feCoTJin\agJ or Phojagmphs fhat Cannd be Convenienﬂy examined
in coud. The proponenf musf make fhe originals or duplicafes available” for
examinalion ot Copying, or bdh, by offer parfies af a reasonable Time and place-
And The courf May order fhe proponenf Jo produce them in courf. ”



STATEMENT OF THE CASE

Woo and JT. had been daﬁrﬁ for Three years and were both married fo ofhers
when #)e/ mef. ( TR l/‘Z‘r/lX, pp 52753 ; 218, p 36} J-Ts 14 year old son, T.D., called the
pdice when FT. was nof home The morning of April 22, 2016. (TR 12)i8, pp S4-S6, 61-62;

1)25]18, Fr 7|~7‘+) Police Tracked one of JTs Two phones within 46 mefers of @ Public Storage,
where they leamed Woo had leased a unif. (TR 1/29/18 pp 76-77; 71417, p58:7) Folice made
a warranfless enTr)l info Weos umil and founcl J.T- deceased From gunshof wounds jnside her
Vehide . (TR 1/25)18, pp 121-122,, 15-16, 10321120, 123:577)

Woo was arfesled, charged with first degree murder, found quilly af Trial, and
Senferced Jo Jife in prison wilhoi parofe on February 6, 2018. (CF,pp 40, 815) Woo
dppealed on March 27, 2018. (CF, p 855) On November 25, 2020, The Colordo Courl of Appeals |

affitmed Woo's Conviclion. Case No. 2018CAS8Y, Feople v. James Takchven Woo, 1. See

Aprendix A. The Glorado Supreme Couf denied review on March 29, 202). See Appendix B.
The Three issves raised in this pelifin wete raised in the Same order on appeal.

Moo, Supra, al' 7. Weos defense alforneys (“counsel”) preserved the First issve implicaling
the vViolalion of The Sixth Amendmedf in six wrilfen mofions, @ reply, and oral arqumenc in
which counsel consislenlly asserled he Cold nof proiide effecfive assislance ahsen a Confinvance.
(1R 111618, pp 9-12; /2218, pp 235 CF, pp 262, 440,462, 477, 483,501, 527) Counsel presemol'
The second jssve Concerning the admission of @ wriffen Summary and invesﬁ_gaférfr fes?]‘rwony by
objecT;on fo both. ( TR 1/31)18, pp 60—62) Counse| Preserved the Thivd issve concerning warranfless
-enTvy in Vidlion of the Fouth Amendmedf by filing & mafion fo suppress and oral arqumenfs

al the mofins hearing. (CF; P 2675 TR 7W)i7, pp 656)

N



REASONS FOR GRANTING THE PETITION

I 4'7:he Courl of Appeals erred in conéluJiné "I’MT Woo's_congifufional

Fighls Jo effeclive assislance of counsel and a fair Trid were nol violafed by The

Trial _courl’s denial of his Conlinvarnce requesk based on The prosecufiods discovery

Violafions.

| A. Facls

Woo was charjed on June 15, 206 and wa:s represenfed by a public
defender. On Februzzr7 10, 2017, Woo dismissed the public defender and refained @
Miam aTTome). (TR 2/24/17, p 5:475) Local counsel enfered on March 6, 2017 and
requefed @ confinvance. (CF, pp 91-9¢) The courf vesel The Tria) fron May 5™ 1o
AvgusT I (TR 3hih7, pe 4+-8)

On June 30, 2017, counse] moved Tor a Second confinvance based on fhe exfensive
discovery and missing DNA Yaw dala. (¢cF, PP 262~263) The cour resel Tria) For

J’anuar)f 16, 2018. ( TR 7/)17, PP IS-i‘?)

On November 30, 2017, Counsel filed a thivd mofien Fo confinve, ¢ifing large
volumes  of misSing diS(O;IEr)I, unextvacted eleclronic devices of J77s, and the Jack of
Yesponse Jo Subpoenas. (CF, pp 340-#42) AT o hearing on December |, 2017, Counse]
indicafed  Thal the sheriff’s office would not finish downloading dafa from Seized compilkts
unfil the end of the week, and the informofion was necessaty for defense experf To
submif reporfs and be prepated To Teslity. (TR 13))17, p 16:3-19) The cour] responded,
Vet me preface if, This is the Thied frial SeTTgg, and I had fold the decedénf
vicTms ?am;l/ That we were nof cenfiming This case again. It's been ongoing for

a year and a half. Y (TR 1217, p 16:22-28) The prasecfor Conceded fhe defense



 had—net—received—all—electonicevidence (TR L/i/17, p 18 7-25) _Counsel indicaled

That defense had no dafa from any of JTs devices, and Thaf “thete’s a plethor
of Things thaf need Jo be done in Preparafion for Tria| ouvlside of examining this
physical evidence . " (1R 217, p 25: 1-7)

The Cour] denied The regueﬁ , Slaling, YT %ld covnsel The JasT Time (on
Jul)( V4, 2017) That This would be The final Trial sething , and T wovll nof confinve :'T/
(TR 12h)17, p 30:20-2))

Counsel filed a molion Fo confinve on December 6, 20)7 based on schedulig

Conflict with a federal Trial Thal would overlap - with Weos Trial. (CF, P 462) The covrd
denied The moTion as follows :

"1 believe The courf was very Firm That This Third Trial seffng was
going fo be The final one and That we were proceazli@ on Janvary
J6™ so I was a |iTfle bif amazed fhaf (counse/) is Then giving The
Court a number of ofher Trial dafes where he apparenﬁ/ would have
a confhel, incloding This fedeval ¢ase that he claims was « sva
Spoife  changed by the judge wifbodf conferring with counsel.”

(TR 12/8)17, p 6: 2-9; CF p 467)

On December 14, 2017, Counse| filed fwo rerewed and amended mofions o
Confinve based on The prosecfion’s discovery violafions . (¢F, pp Y77-483) AT a hearing
on December 22, 2017, Counsel indicaled Thal The proseculion did nol provide fhe dofa From
J-T’s devices unfil December 19, seven days pasf fhe discovery deadfine. (1% 12/22/j7,
p 6: H~16) Furfher, the prosecufin provided new DNA and ﬁngerpriﬂ fest resulls Concerning

evidence that had been in ifs possession For a Year and a half on Decembey 13, one day

pas] fhe discovery deadline . (TR 1322/17, pp 6:17-7:3, "):16—}7) Counse| argved fhat there



was nd™ enowh Time for €Xxperfs fo veview The Volumirous dafa given fhe distovery

Violafion . ( TR 12/2917, p 7 )S—I‘D.

The Courf again dénied the mofions, sTaTingJ \\[T:{his cour] has been very firm
thaf we were kéepiry e fhird Trial S-emgg.” (10 1y22)i1, p 13 :5-12) The only
concession the cond was willing Jo make was %o SlarT fhe Tvial Six days Jafer on
Janvary 22, 208 (R 192317, p 137137)7) Counse] accepfed witho? waiving The
Confipvance avﬂumenf. b('TR’ 12/22/)7, PP I3*)§>

In Janvary, Counsel filed renewed and emergency mofions fo Confinve based on
missing DNA  Yaw dafo thef the prosecdion agreed fo bil failed fo provide by Jamary 19.
(cF, pp 509,527 On Janvary |9, 2018, Counst| emphasized The imporfance of The raw dafa
and indicafed thal he would be unprepared for Tria] and meffecive withof @ confivance -
(TR ape, p 1= 1%7; 16)18, p ”‘5‘7> The cour again denied These mafions, noling thal The
Case was ‘\30"0\3 on Two Yyears dd.” (TR )8, p12: 15-18; Vs, pp )3-14)

TusT before jury selechion, counsel reneved the mofion 1o canfinee, indicaling thal” The
prosecdion SFII had nef provided The DNA rav dofa Crificel fo Woos defense (TR V22/18, pp
2:24-31%) Counsel indicafed thaf fhe currenf DA experf’s backlog pre?/uJeA her from
reviewing fhe vel Jo be provided DNA d:‘s(ovef/, maki@ if necessary Jo hire a pew DNA
exper], (TR 1228, p B’Il‘?~25) The courf denied The reguesf huf granfed a day belween
jur7 selecion and opening slafemeals. (TR )f22/18, p 6:6-17) The prosecfion  provided

the dala affer jW)’ selechon . (TR }/22/)8, p 159 9‘)9_)



B. Law & Analysis

Where The denial of @ molion for confinvance Jeads fo ineffective assisTance
of Ccounsel, @ Consﬁfuﬁonél error andlysis is applied, Under which the Sfafe musf

demonsfrafe, beyond a reasonable dovl, thel The error was harmless. United Stalec v. Gronic,

466 U.S. 648, 658 (1984)
The Sixth Amendmenl offords criminal defendants The risht fo The assislance of
Counse] . U.S. Consf. amend. VI. The vighf fo Counse] is The right 7o the effeclive assislance

of coumsel . McMamn v. Richardson , 397 U.S. 759, 771, n. 1% (1970) Right Jo Counsel

encompasses a guaranfee Thal defense Counsel shall have sufficiedf Time To Prepare for

Schedled procezdings and To profect his clienf’s Censlifufional vights, Peogle v. Meyers, 617
P %08 (Cob. 170)
A courT abuses ifs discrefion when if appeers, “above all o be delermined nol o

disfrb [ifs] Trial schedile.” _Unifed Stales v. Moore, 159 F.3d 1Sk, ji6o (9% Cir. 1998). An

h\Y

Unreasaning and  arbilrery “insisfence  upon expedifiovsness in The face of a juslifiable

reiuesT for delay' violafes The righf Jo The assisfance of counsel. y Merris v. S}a’eﬁxg

461 Uss. |, 1-12 (1983)  When consideting a mofion Jo Confinve, @ courT must Jook af

the Wolality of the Circumances, inclding any resulling prejudice - Feople v. Robers, 1%

P.3d 589, 593 (Colo. 2006).
The courf prefaced the December |, 2017 hearing by skefing fhaf it had fold the

‘chl‘ly of J.T. That Thete viovld be no Furdher confinvances Since the case had been ongeing

a year and a half. (TR Wi, p 16:22—25) This admission, given of 0"’/}’ covnsel’s Third



. e ey

molion_To__conlinve . _atfer anly_nine months_of _vepresepfation , and hefore any rfis‘(ovw;/

vielaTion occurred, reveals fhe primary basis for all SubsequenT denials. Despife Counsel’s
Conflicling Trial dafes and The -prasecyfion's discovesy vialalions , The Courf  would repeafedly
mainfain ifs posifion thef if was Ffirm in k‘eepfnj The frial seffing . (TF 12/8/17, p 622-9;
12/22)y7, p 13:5-1R) The couf repedfedly affvibiled fhe 18 manths Jo fino year a9e of The
Case fo refained Counsel, even Thoyh counse| had only represenfed Woo half thal fime and
Yeceey ahly eghf months in Comﬁnuamces.. (T8 12)i17, p 16:22-25;5 1/1)1, pp J3-1%)
The courl’s decisions fo deny confinvance  were nof in accord wilh the (olorado
Svpreme Courf’s holding in Meyers, and were in conflich with this Coudl’s holding in Morris.
af 11=12. They were based on an unreasoning and arbilraty insisfence upon expediTiousness
in The face of counsel’s delailed jusfifiable yeguedls. The courf did not Consider any
prejodicial effect upon Woo in Jight of counsel’s repealed asserion thal he would be ineffeche
wiTho! sufficient Jime To prepare, buf only Considered The prejudicial effect upon The
Presecufion and JTs famiy, despile fhe lack of any assecion of prejudice from Fhe prosecifion
(TR 12f22h, p 13: 7-12;5 1317, P 28-30)
The courl Consideted, above all, ifc defemminelion To nof dishrb ifs friel Schedyle, thus
vabusivg ifs discreTion pursvan] fo Moore aT 1160. The cour! was clear if wovid nof have
granfed the rvequesled confinvance vnder any circumdance, Thus failing fo apply The TofaliTy of
Circumsfances  analysis with considexalion for resulfing prejudice in accordance wilh Reberks o 593,
The Coul of Appeds found no abuse of disceefion because the frial courf
had alveady gvanfed eighf monhs in confinvance . Woo, WI6. Il opined That the frial

court " considered The burden of andther confinuance on T.Ts family and Fourd Thaf fhe

9.



evidence That defense Counsel claimed he needed addifional fime To veview had been

available fo Defense for a svbsTanlial period of Time. 7 1d.

This anafysis is erroneovs as if disreqards the fack and exfensive record made
by counsel and ignores fhe resulfing prejudice fo Weo. The discoveqy Violafions Concerned
Jarse volymes of FT's elecdonic dafa and new DNA and ﬁngevpn‘ﬂf TesT YesulTe provided To
Defense less fhan 35 days before Tria) in violdhon of Glo. Crim. P. Rule 16, S0 fhese were

Ceclainly nof availalle fo Defense for a subsTanlia] peried of Time. The vaw dafa for the Jole
DNA Test resulfs was nof made available fo Defense unfil offer jory seleclion, Thus
precluding any Defense experT andysis  unfil  friel.

The JBTaliTy of fhe Civcumslances  demonsTrole thet the Triel courf’s ruling was in
error, “and the Couef of Appeals merely echoed the Tl Courf’s finding and Complefely
disregarded fhe facls. Counsel provided numevous defeiled explandbons of The necessily for each
request for confinvance and an exfensive rvecord regarding fhe ina‘ai)ffy o ef{emvel/v represent
Woo  withoi @ Confinuance. The prosecsfion never argued any prejudice or inconvenience o
ifs wilnesses. o

Forther, the Goloredo Supreme (ot arficulafed Faclors courls must consider and make
a record of when defernining whether fo granf a malion fo confinve in which comsel of

choice is implicaled in Pecple v. Brown, 322 FP.3d 2/k (Golo. 200%). Woo argved on appeal

That the Trial courT shoold have Considered The Brown facfors. Cfing Jo _People v. Travig,
2019 0 15, the Court of Appea)s A{sagfeed becavse Woos Conlinvance regueST did pol implicate
Counsel of choice. Woo, T 1. However, whaf consfililes The implicafion of counsel of choice

was nol addressed jn Travis. People v. Sifuenles, 2009 COA 106 (Travis decision did nol

]0.



delineale the parficdar circumslances necessary fo invoke The right fo Counsel of choice). The

ev—

= Sifyenfes  Cour indicafed, however, that Jyavis makes clear” fhal Brown applies when

Counse| of choice has “enfered an appeatance, filed a mofion For a confinance, and appeared
before fhe coud...” Id.

The facf that counsel tepresented oo for sevew| months did not divest the frial
courf of ifs duly Jo defermine whether Woo was enfifled fo o confivance under the Brown
factors. In addressing fhe propriely of @ courf’s refusal fo allow a defendant time for
preparalion, This Covil has noled that the right o effeclive assisfance of counsel “ is
recognized... becavse of The effecf if has on The abiliTy of fThe accused Jo receive a
fair Trial . ” Cronic, 466 U.S. 648. For Thaf veoson, a judge’s discielion To deny a
Conlinvance mvsf be balanced againsf a defendanf’s  Sixth Amendmenf righte.

The denial of the confinvances resdfed in counsel being unprepared during and
prior Jo Teal. Counse] repesfedly informed the Cowf on the first day of fyial fhet rhey
were plafing Cafch-vp o eXplain numerous insfances of Jack of preparafion. (TR 1/22/18,
pp 2=k, 11-13) MosT signhicanfly, counse] offempled fo present an alfermfe suspec defense,
bul was precided from doing so for failing To proide nfice of This defense ol least 35
days before Jrial pursuanf 7‘5 Colo. Crim. P. Rule 16 (I)(). 'This‘is nof Surprising since
Counsel First veceived defa From TT's eleclonic devices less Than 35 days before Teial,
on December 19, 2017. (TR 1222917, Pé'-li"lé) Counse] raised Suspicion vpon TT.'s ex-hushand,

DT (TR 12418, pp 37-38), bvl failed Jo invesfigafe his whereabodls ot the Time of the

murder as the Prosecifion’s invesTigafor Jesfified over defense’s hearsay objeclon 7hat DT.
was ouf-of —stale From what he heard. (TR 2/1)18, pp 8}-~81) Counse] called The prosecdions

Jead defecfive  as Defense’s only wilpess To Tesfif/ thaf nobod)/ had verified thaf D-T. was

.



ouf-of - slale af the Time of FT's death. (TR 2518, p 61:3-12)

As a vesult of the numerous delays in obfaining DNA discovery and only
receiving The necessary DNA yaw dafa  affer Jury seleclion, Counsel was ulfimolely
unable Jo preseif o DNA experf, despife fhe crux of counsels case being male DNA
foond on FT. that did nol mafch Woo. (TR 1/24)18, p 36:12-25) Counsel promised the
jury in opening an experf To provide Confext for some of The prosecilion’s evidence and
To vebul the prosecufion’s theory  Using T T's infemel Searches and compifer documenTc .
(TR V2418, pp 25116725, 32-35) However, having jusT veceived distovery from F 7'
electronics on December 19, lafe and with fhe holidays prevenling Timely fovensic analysis
b/ experf | counsel did nol obfain prefrial ruh'rgs on fhe admissibi)iT/ of The evidence .
All of fhe rebu?Tal evidence wag preclded or Severel)/ limifed aF Tral, and counsel did
nol call any exper! promised fo the jury of opening. (TR /518, pp 35-40, 47-49, 92-9%)

Various ofher porfions of the record show covnsel’s lack of preparedness and
failwe To adequafely review discovery, Such as cross-examinalion regarding feshing iTems
of evidence and sloppy pelice work, followed by the courl's admonifion = ° if you keep
raising the refesfing issve, ﬂmT’; Somefhing Fhaf shovld have been handled before Trial-..
0t in the middle of Trial.” (CF, p 280; TR 1j26/18, pp 51-53)

The courl’s denial of the requesls for confinvance, withoif affording any weight
fo Wovs Sixth Amendment righf, denied Woo the effechive assistance of counsel, his
right o presenf a defense, and his right fo Confronf wilnesses agains] him,

requiring The veversa] of his conviclion.

.



I The CouT of Appeals erred in cConchding Thef the improper

admission of Teshimony narraling video= surveillance foofage as well as a fimeline

Summary of evenls allegedly depicled in The video was harmles and did nol.

deprive oo of his righf 7o _a fair Tridl.
A. Facl¢

The prosecifion Called invesligalor Walker as a Jay wiless Jo narmfe fhe video-
surveillance obfained, bul infndwed him in a manner a parly would infrduce an
experf wilness, highlighfing Walker's 42 years as a police officer, 25 years of which
he spenf as an inveshgafor, and 15 years invesfigafing homicides. (TR 1/3t)18, pp 53-5%)

The prosecufion then moved fo admil Exhibif 489, « wrillen fimeline of Walkev's
opinions of The evenk on The video shown To the Jury- (T8 /3)18, p 60:2-17)
Counse] objecled , arguing That vnder Colo. R. Evid. 1006, The Colovade eguiwlen)‘ of
Fed. R. Evid. J006, summaries aye only allowed For Voluwinous yecords, cannd .be
argumenJafive , and it was nol appropriale Jo emphasize an opinion of a« member
of The prosecilion’s Team . (T8 1218, pp 60féD Counsel also argued Walker was
nit an expedt in video- Surveillance - wafching and as such, his opinion was
irrelevan] and fhe JVry had The abilily fo walch The videos and male Those
decisions For Themselves. (TR /318, pp 6i-62) (ounse| odded Thaf a Jay wilness
camof fesfify fo an ulfimfe issve of facl. (TR Y31, p 62:15-18) The courf
ruled = 1< a compilaion Summary. Youre enfifled fo Cross. (17 13y, p 62: 23-24)

Thereaffer, The prosecfion published Exhibif 489 and provided copies f

each juror fo “follow along” while The prosecifion played the video=Surveijlance.
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(TR [31/13, p 63: ‘7‘i3) Walker opined fhat The persen Seen in the Surveillance Foolage

of The STorage unif wWas Woo and The \ehicle seen was J-Ts, and gave the same
Opinion in The Summary fhal he aufhored. (TR 13y, pp 63-64%; Peoples Exhibit 489)
He explained thaf he knew Wes was in the STora,je unif from hic review of Video-

surveillance from a  Walgreens nearby. (TR 1/34)8, pp 6‘}‘66)

B. Law & Avalysis

A couwT abuses iTs discefion if ifs decision is maﬂiféfﬂ/ unreasonable
arbifrary, or unfaiv or i ik decision " is based on @ misunderslanding or

misapplicaon of The aw- ’ People v. Thampson, 20i7 CoA 56, T8T. A reviewing

Cowr] musT veverse if the ervor was ndf harmless, in fhat it had “guh;k,,ﬁa;/),
influenced The verdich or affecded The fairness of the Tvial proceedings . ? People
V- Robles, 302 P34 269, 274 (Colo. App. 2011)

l. The Courf of Appeals erved in conclding Thal Exhibit 489 was

properllv admiffed .

The proponenf of the Summary evidence musf (1) idenfj‘f/ e uﬂdeyl)(,‘yg
documenfe as  voluminovs, (2) esfablish Thal T'he/ are ofherwise admissile, (3) provide

opposing Counsel an advance copy of fhe Summary, and & veasonable Tme and place

for examinafion of The Unu’er[yi@ documenfs . feeple v. McDonald, 15 P.34 788, 7%
(Colo. App. 2000). |

 The asserfed voluminous evidence admilfed was (oﬂvem‘enﬂ/v examined in

courf and consisled of Ihree exhibifc ¢ () a Five and a half painife Jong  video-

.



Surveillance clip from Cliffs Uphalsfery (People’s Exhibif 241); (D @ 23 ~minfes

long clip From CHffs Uphdlsfery, of which a few minofes wete shown Jo The jvry
(Peoplé's Exbibit 242); and (3) Five clips From Walgreens, four of which wete anly
Seconds long and one approKimalely 1% rinvfes /o@ (People’s Exbibit 316).

The Two clips fom (Jiff's UpholsTecy  show  mosfly ifs parking Jof, beyord
iT Two double-lane sTreefs cliv'idecl by @ Pavkwa/v, andfher parking Iof, and beyond that
af The fop of tThe screen o Jong disTance avay, the Public Shrege. One can barefy
See The car as it puls jn Froof of the sforage >um}“, and @ Maving black dof of
a figure Jess than a millimefer high appears fo open a unil and pull The car
inﬁfde. (Pecple’'s Exhibsf 247) The Second video Shows the black Figure come oot of
The unit and disagpear o the vight of The Screen. (People’s Exhibi/ 242) Athogh if
s impossible o ascerfan any fealure of the vehicle or pevson, Such as the fype
of vehicle or gender, The Sommayy  idenfifies fhe vebicle as fhaf of JT's and
The pevson as male . (People's Exhibif %"D

The Welgreens is Sever) blocks from fhe sforage and ifs vides clps do
nol Show The sforage facifily bl The Walgteens paking Jof, & Two-way sfrect, and a
Shopping  complex  across the sfreef . ('People’f Exkibil 316) One clip shows the back of
an unideaTificble  person wWalking Throwh The parking Jof wearing « jackef. Id. Andther
clip Shows a small unidedfifisble figure o fhe shopping complex | and one chows &

petson wearing a  whife T-ghicf walkr‘nj Toward The Wolgreens. Td. ialker's S’vmm47
idenfifies This person as Woo and sugyesls Jhaf Woo s fhe pecson depicled in ol
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the ofher videos. (People’s Exhibif #8%)

Despife defense counsels CRE 1006 objecfion, the Courf made no Finding
regarding the propriefy of admifling The Summary exhibil when the Summary confained
improper opinion abos] whal Walker fhowshl fhe Videos chowed, and fhe evidence
Sumwarized clearly Covld be Convenienlly €xamined in courf in under 45 mingles. See
CRE 1006 [ “The confeifs of voluminous wrifm_q:, re(orclinjs , or Phongvaphs which  cannof
Convenienﬂy be examined in Courf may be presenled in the form of a charl, Sommaty, o
Calculation. ”)5 FRE 1006 (“The proponent may yse a Summary, chart, or calevlalion o
prove The conferf of voluminous Wrinnjs, vecordings, ov phelographs Thal cannof be

/
(onvenienﬂ/ examined in covrd - /)

(iT.‘nj Jo Murtay v. Jusi In (ase Bus. Lighthouse , LLC, 374 P3d #43

(Colo. 2016), the Courf of Appeals Found Thaf the CRE Jooc Factrs “are nof the on}/
facors Jo consider ... [iTnsTead it is The Case’s complexily and The Jury's need of an
aid Jo undersfand The evidence that warraif jnfroducing summary exbhibifs ... [and] the
wWritfen Timeline was warranfed and did just That. ” Weo, 7T 19,21,

As an inifial maffer, Murray involved a Summary analysis of over 200 exhibils,

whereas The Summary here involved Three exhibils. See also, Unifed Stafes v. STephens, 779

F.2d 232, 239 (5’;" Gr. )9 5’5)( where evidence * invived hundveds of exhibifs ... [l xaminalion
of the vndev)yirg maferials would have been inconvenienf wifhodf The [Summary] charfs ¢ );

United Stafes . Scales, 5% F2d 558, 562 (6™ Civ. 1979) (“With 16] exkibifs .-.

Comptehension of The exhibifs would have been difficlf, and Cerfainly would have been

. ) : A
inconvenienf, withouf The LSummary] Charfs . 7).
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Moge aver,  Muway did ndf dispense withthe cansidemlion of CRE 1006—Ffoclors
At —r— ey J i 7 Y+t L s T L) A —a b ey =l ARG A ]

TOTS

S0 /org as the case wes (Complicafed . _/‘im al 457. While _Mm’g?x emphasized the
need fo consider complexn‘/ and The jury's need Jo underilend evidence, there s
noﬁﬁﬂj in the opinion iwd;caTivg Thaf  Courls May skip over The first prong of The
Three ~prong analysis requiring fhal The Summarized evidence be  voluminous merely

becavse the Case is Complex.

The Courf of Appeals indicated Thaf @ summary exhibif should ofganize The
Summarized evidence in & mamer helpful fo The juty and free from argumenfs or
conclusions. Woo, 1T 20 ( ‘3007)"39 Mureay af T 5‘9 If dpived thal the Summary here
provided “nedful descrifions of whal Was seen in €ach clip” and “helped The jory
undesTand  \what The <lips as a while showed vvithof avgvffj their Sigm‘ﬁ‘(ance.'/
oo, 7 2], This is erconeovs, as The Summaty  provided Walkers conclusion That The
persen (n the videos was Woo, Thal fhe vehide was 3T's, and fold fhe Juyy whal The
prosecdlion vvanfed the jury fo see, even opining  Thal Wao Theew @ whife bag jnfe the
Teash, when if is impossible fo See any of this in the videos. The Summary was nof

Hemsw/ fo aid ThC-JUY)/ n underﬁhnd:‘@ the Small amounT of video~ Surveillance. Exhibit

489 \vas ESSenﬁa“)r The prosecuﬁ‘owls ﬁ;eor/ of the murder Sfov’y/ine , wenf d:‘reﬁly To
The veydict  reached by fhe jury, and was thus nof harmless.

2. The Cour] of Appeals erroneously Concluded thaf Walker's navrafion

was haymless .

The CouT of Appeals found Thaf Walkers TesT;mon)/ was imppoper becavse he

was in no beffer posifion To idenﬁfy Woo on fhe Surveillance videos, buf concluded
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Thal The ervor was haymless becavse it was Consisledf with Woo's Theoty of defense:

Woo, T 24-25. As an inifi] malfer, the Cout of Appeal’s Fma;@ Thel  Walker's
TGST;mon/ iden"ﬁ‘u‘y@ Weo was jmpyoper Confradicts ifs finding fhaf the wrilfen surmary
given fo €ach juror was properly admilfed, since Walker [ikewise idenified Who
in his Summary . ( Pecple’s  Exhibif 45"?) Mereover, The error was nof harmless as
There was no evidence placing Woo o The sforage unit af The Time Shorn in fhe
videos excepl  Walker's TesT;movy. Despife the fact Thaf The svrveillance Video foolage
was exfremely poor and if was impossible fo idenTn‘y The Tm; speck depicled, welker,
affer being Tnfduced as a highly esperienced homicide inveshgelor, Tesfified as Thowh
if was a forgone conclusion fhat The Tiny Speck was Wov, going So far as %o
claim he Tiny speck Cold be seen Jeaving fhe sforage uwil carvying Somelhing in
his leff hand Thaf he evenluelly deposifed in fhe Welgreens Trash can. (T 1/31/8,
pp 64766 People’s Exhibit LI-X‘D If the J’wor; had any  reasonable douyf as To
Woo being in the sTorage unif af The fime of JTT's death, Walkers TesTimany  thaf
T was clearly Woo velieved the jury from making fhat Cyifical defeyminafion,

Walkers TeTimony mpfoperly  Usurped the province of The jury and diredly
affeded the verdicf, requiving reversal of Woos Convicion.

111 The Cour of Appeals etred in_conclvding thal Weo's conshiffiopal

right againsf unlawful Search was pof violafed by Fhe Jrial cou]’s denia] of his

mafion o suppress evidence Seized affer the unlawful enfry of his sforage unit.

A FacTs

On June 30, 2017, Counse] filed @ mdfion o Suppress evidence Seized From
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Woo's slorage unit, atyving thef no immediale crisis existel Yo jushfy wanailless enfry

re———————

based on exi gen CircumsTances. (CF, pp 267-273) The prosecifion argved thal the enlty
was jushified by exigenl Circumsfances or fhe emergency exceplion. (CF, pp 303-307)

At the July )% 2017 hearing on the mofion, Defective Bethel Tesfified that J.T's
Son TD. Jold her: () he lasf saw JTT. the previovs night af 9:00; () he cwld nof
reach J:T. by phone or fexf in fhe moming ; (3) TT. would Jeave him in chavge of The
younger children while JT-T. wenf ol on dales ; (4) J.T. and Weo vecedly broke vp ; and
(5) FT. was Concerned abos Woo sfalking her and believed Woo posled inappropriate phatos
of bher on FaceBook - (bTR T, PP 26~30, 33 20-22)

Bethel confirmed The FaceBook phofo incidenf from a Service call fo police by TT's
oul-of -slale relative To check The welfae of J.T's childten affer seeing the FaceBook
phoj’of, an.é Jearned tThaf the phofos depicled J.T. doing dryge. (TR 7hwm, pp 29-30,
33: 1424 ; CF, pp )qo—H}) BeThel learved of a second Service call the pext day, April
18, 2016, by JT., and feslified Thof Woo was ovside JT's home “barging on the door”. Id.
Officer Kelemen’s inciden] reporf for this Apnl I8 incidedf indicafes an Sunfounded” stelus
and thaf JTT. “slaled the sheriff's office was af her residence the day prior on a
check The welfate which, had been called in Ly an oif of sfale relafive . ” (¢F, p 191)
Kelemen indicaled that JT. " stafed the (FaceBook) phifograph is mo longer aveilable and
She has no proof Thal Mr. Voo hod in fact pasted the image . " Td. Further, ™ whey (Wog)
Showed vp al The door knocking , (3-7) called the shevitf's office becavse she did nof
wanf Jo ‘dea)’ with him.~ Id. ‘Lasﬂy, kelemen wrafe, * I asked (J-I) i€ Mr. Woo
made any thyeaf fo her or if she was afvaid of him. (3T) stated Mr. Woo had net
made any Thieals and thaf she was ndf afraid of him she jusT did nof wanl To
‘deal”  with him. Y 1.
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Bethel requested dispakh T ping TTs Two phenes for JocaTio. (TR 71413, p 30: 6-1)

She Tesfified that she found ne Sign of STruggle at T T home or any  indicafion thet
T7T had been Taken against her will. (TR 71417, pp 32—33)

Officer Miller fesfified thaf he responded fo The STorage facim}/ on & missing
persen case, and was informed that FT. mighf be af The Jocalin based ypon @ cell
phone ping. (TR 7)u/r7, pp 37-38) He Teshfied That he tThovghf thee were Some Tive
Teacks in froof of Wois unif, buT could nof fell how long they had been There and
did nif hear or obsetve anylwing vnusial . (TR 7l pp 39: 1125, 402 ISIT, 4 iz i0-12,
4647, 501 5-8) He sniffed for exhavsT Fumes, byl smelied nathing. (TR 7)%/r7, pp
402 1-20, 391 -1 %:3'-)%) Despife the lack of disfurbance ot sign thaf anyone
was in fhe unif, he Teshified That The police needed fo defermine if They needed T
provide any Type of medical aTfenTion - "f’TR ik, p h1213-14) Miller feshihed
That he was unawae Thaf Woo had been The subjecf of a prior call for service
invohing TT. when Making fhe decision abov whether fo go infi the unif . (TR iz, P
50216—2@ He enfeced The unif affer the piice byoke The door down wifh a sledgehammer.
(T8 7)wjrr, pp H-42)

Delective Wally TeTified That when he vesponded To the sTorage faé;],—fx he
learned Thal Weo had Jeased a unil There and tThat JT's phme was Jocafed within
6 melers of The facilily. (T8 7/7, pp 52-53, 58:7) He believed Woo fented The
unit on Apal J0 for vehicdde sTorage , and noficed Tire Tracks in fronf of the unmil.

(TR 711, pp 54237, 55:13-16, 59:917, €): 7-23) Despife other officers Claiming
they simelled a Sweel odor. from the unif, Walfs feslified thal he did nof smell any

odoy. (TR Thuh7, pp 54%:17-20, 56 14-20, 57:14%717) He called ovf 1o inguire if

20.



anyone was inside the uniT, buf heard no vesponse. (TR 7/i¥)i, p 57 15-22) Walfs

Jid not TesTnfy thet he was aware of any prior Seyv%cg call invlving Woo and J.7 before
enfering ﬁ:e uni?.

The prosecilion argued Thal The warranfless enfry was made fo ascerfain whether
The police could pofentially rvender assisTance Jo @ viclim in need of medical atfention.
(TR 7))i7, pp 64%i3-16, 65:5-8)

The courf found that The prosecufion mef iTs burden of nof havipg a Formal
wayranf execvled by a couT, bvf operanQg under The exigenl CircumcTance exceplion To
the warrant reguirem«enﬁ (7)i4)7, p 70- 13-16) In Supporf, the cour] found Thal Jaw
enforcement was ~ appraised of the fact that Mr. Weo had been daﬁrg the decedent;
That she was fearfol of him 3 Thaf there had been previous calls for service o
law enforcemenf abod Mr. Woo Slalking her, and they fuk the necessary sfep fo be
cble Jo defermine if she was in immediafe danger or in a Iife~Thresfeniag  sifuafion . !
(18 7)is)h7, pp 69:25- 70:5) Further, The coulf found That “Iilhe ping locafed was. in
exadt proximaly of The soage unif, and Thal s fhe exceplion o the warran reguiremen;
it thee is an emeqgency Threafening the )ife or Safely of andher. And clearly we had
That o this sifoafion.” (TR T, p 70:678) In vesponse To Counsel’s gueshion as 7o
whether The cout was basing ifc decision on any indicafion or reporf of past violence,
the Courl responded , [0]o, I'm basing if Upon the fesfimmy Today, thaf (IT) was
fearfol of (weo) becavse of fhe STalking Thaf was going on and the call for service
aftvibilable fo that.” (TR 7, p 712 1-3)

B. Law & Analysis

An ultimafe conclusion of conslilufional Jaw that is incensisfent wilh or
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unsupporfel by evidenfiary findings, as well as fhe Couf’s” erroneous Jegal slandard To

the facls of The Case, are subject fo de novo veview and Correclion by a reviewing

courf.  People v. Pappan, 425 R3d 273, 276 (Colo. 20)@.

The Fourth Amendment of The Unifed Stales ConsTifufin and arficle I, section 7
of The Colovade Conslilifion proscribe all ynreasonable Searches and seizures. A

wartanfless Seaych is prima facia unconslilvlional unless it is juslified by an esfabliched

exceplion fo The wawanf requivemenf. Pecple v- Harper, 902 P.2d $42, £55 (Glo. 19%).
The prosecylion has The burden of overcoming This presumption by establiching thef
The Warparfless Seavch is Supporded by probable cavse and is jushified undec one of

The exceplions o The wartnl requiremenf. People v. Garcia, 752 P2d 570, 53

(Colo- 1988) One of fhese excepfions is the exigen] Circumeance €xceplion Pesple v-
Klvhsman, 980 P.ad 529, 534 (Cobo. 1999). Exigenl circumsTances exisf when There
1S pProbable cavse for the Seatdh and “fhere is a Colorable claim of emer gency Thyeaening
the life or Safefy of amfher.” Id. Any evidence obained pursvanf o an

unconslilvlional  Search or seizute, as well as the friifc of the illeyal!y Seized

evidence, s subject o the exclusionary yule . Wong Sun v. Unifed Stafes, 37

US. 471, 534-85 (193); People v. Lewis, 975 P2d 160, 70 (Clo. 1999).

As an infial matter, The courl’s basis for denying Wed's mofion fo Suppress
relies on The Clearly erfoneovs facf hal JT. was fearful of Woo. (TR 7/W)r7, pp
702172, 7]:1—3) Nowhere in The proseciion’s responsive pleading, feslimonies from all

Three wilnesses ( Bethel, Miller, and Walls) of The heaving , prior proceedinys, or The

enfire vecord does fhe prosecifion or any ofher person allege fhat IT. was fearful
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of Woo. This was enfitely the courfs erroneous assumpfion and is in divect

Confvadiclion To The ohl/ ofher rveference 7o JT'c fear fackr jn the enfire record :
Kelemen's April 18, 20J6 incCidenf vreporfb indicaling that JT. Jold him " she was nof afraid
of (We)' . (CF, p 191)

The CouT also erropeously allribifed The April 17 and April 1, 20kt fervice calls
Jo Woo Slalking JT. (TR /1)1, pp 67:25"7055) The Apri) 17 Service (all was made
by JTs ouf-of -slale relafive against FT., nof Woo. (CF, p 191) fficer kelemens reporf
indicafes Thef The Toalily of whaf occurred on April 1§ was Thal Woo knocked on 3T

| door and walked avay when JT did naf respond. Id. Kelemens Yeporl indicales fhaf J7.

did nof reporf slalking, and that FT's belief thal Woo poskd inappropricle phales of her
on FaceBuk was unfowded. Id. There is no record thaf Bethel passed any of the
informalion she galhered, Such as the Service calls, 1, the officers who made The illegal
enfy, ofber than Thaf JT's phone pinged To The Storage Vicinily and Weo was a
person of inferes]f.

The courfs tinding Thal The Jocalion of JTs phone in “exad proximaly of The
Sforage anit” (TR 7wy, p 70:6-8) provided the exceglion o the warrarl Fequitemen] was efroneols

Since The phone was mevely locafed within @ ¥6=meler radivs of fhe slorage Fac;j,-;} (1r
747, p 52:7)5 exTendmj beyand The Facdr& Jo Nearby businesses and Farkinj los. Furlker,
The Jocalion of a phone does nof nece:saril/ mean the owner js with fthe phore, and

CerTainly does nof mean The owner s in danger or in need of medical aid.

The CourT of Appeals found thaf cxigent CircumsTances exigled because T

was missing and her oldesf Son feared for her safely. Woo had been sTalking her,
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she was afraid of Woo, and police had focaled her cell phore al Woo's sTorage

onit.” Woo, T 30. This Conclusion again merely echoed The Trial Canrls errors, as
only  The firsf of The four facors relied vpon is Fully accurale. The calls For service
and resulfing reporls did nof indicale slalking, the cleim that JT. was afraid of W
is erﬂ?rel)/ fal;e and Unsubslenliafed, and The police never pinpoinfed T T phone Jo Woos
unif prior Jo enfry. wafts’ Jestimony Thal the phane was Jocaled within 46 meles of
the sforage Facilily (TR 7)1, p 58:7) implied @ radive half the lengh of a
football field.

To delermine whether fhe proseculion has esfablished exigenf circumsfance, courfs

must examine The FolaliTy of the Circomsfances as fhey wold have appeared o a
prudent and -frained police officer af The Time The decision Jo Conducf a warranfless

enTry was made. People v. Heberf, 46 P3d 473, 480(Colo. 2002) The exceplion 7o

The warvarf veguiremen! does not give officers carle blanch Jo make warraniless enfry
whenever There is Theorelical pOSSibj/iT/ another's Jife or Saﬁ’?}' is in danger.

People v. Smith, 40 P3d 287, j29% (Colo. 2002) The Jolality of the circumsfances

andysis places parficvlar jmporfance on the fact that Suspicion alone, even if
reasonable, does nol provide & Jegal basis vpon which ap officer may enfer @
reSidence and Condvc Searches and Seizure Therein. Lewis al 169.

The ﬁwTalii} of The circumsTances aT the Time of enfry indjcales hat There
was no exigency So immediafe as fo render oblaining @ warranf problemefic. The
Teslimonies of Miller and Walfs indicafe hal they observed polhing af the slorage

umt prior Jo enfr)( Jo suggesT an emergency in progress. They heard, smelled, and
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saw noﬁ;@ ofher Than Tive Tracks, which was nd upusval for a onil rented for the

pupase of vehicle sTorage . (TR 7/, p 59:14~l6) They weve unawate of any prior
Service call ot the Time of enfry;  calls thaf , even if Koown, indicafed nofhing more
Than Thaf Weo kaocked on TT’s door on April 18 and Jeff when she did nof vespond,
and That FT suspecled but offered no proof Thaf \ho poskd inappropricte photes of
her on FaceBook . (CF, pr )G/O")‘?D Al Thal officers knew aT The Jime of EnTr)/ was Thal
FT. had -been missing for abest Three hours, Who was « person of inferesf according
Jo ITs son, and one of JTs Jwo phimes =ndf her officiol iPhme buf a recently
purchased  TrecFome used To avoid defechon (TR 7)ifrr, p 68 1220) = was Jocled
within 46 mefes of o slorage Facih‘T)« where Woo had vecenlly venfed a unif. The
7E>Tah‘Ty of the circumdances demonsTyafes Thal The pdice had no reasonable basis To

beleve Thal an immediale  crisis exisled fegviriﬁg The rendefing of aid.

The police Cannof yse The Possiéfh’&' of an emergency To avoid the warvanf

requiremenf. People v. Allison, 86 P.3d 421 (Gilo. 2004) ({%‘mlirg Thete was a mere possibilily
fhat the Thie) parly may have been in The residence, bl fhe Ciftvmsfances did naf rise
T the Jeve) of an immedide Crisis ) There was mere// @ ﬁworeﬁ‘ml,poss;brfﬂ)' and
Suspicion that J.T.s phone . and Therefore TT., mishf be in The slorage unit.

NoThing indicaTed Thaf J7. was in peed of medical aid , as Millet and fhe
prosecifin provided as the basis Tor the forced enlry. (& 7)re, pp 412 1304, 64+ 13-19)

Officers ¢ learly forced enfiy fo conduct an invesligafion of a missigg person, nol Jn

fesponse fo disTress or Jo render medical aid . An/ claim as Fo fhe rendev:‘@ of



medical assisfance  was mefely an affec-Thowghif  Jo  circumvenf The warvanf fequitemen.

Officers’ subjeclive woTivalion is ivrelevanl in evaluling if Their oclions weve Veasonable.”

Brisham Cify v. Sfuarf, S47 U-s. 39, 404 (2000). “An/ dokl whefher officers

reasondbly  Conclled That « wananfless search was juskfied musT be vesdved in favor

of The defendanf whose propedly s searched " People v. Jansen, 713 P.2d 907, 912

(Celo. 1982) Moreow/erJ\ [ the original enfry was it Jawfol, 4 Sibseqwen] Search

Ul’ldei” a \/\/a\fravﬂL based on evidence Seen dvrinj ﬁoe J’”Qgtﬂ search was ox/so

UnconsTiffioral . Id. See also Pesple v. Hegan, 649 P2d 32 (Gh. 1982)( The

EXC)US:’OMY)/ role  not onl)f bars the admission of evidence illegelly  acguived bol
also  prohibifs ﬁm: governmen]  from uTiL‘zng evidence which is fhe direct frvit or
product of fhe iniTiol ;‘)IegaJ;T/.J

Since The Civcumslances immedialely prioc fo enfvy do ol demndfe @
Ccioral?]e clajm of an emergency ﬂ)reafem‘y the Safeﬁr of andther or an rowinenf
Crisis, The proseclion did nof meel ifs burden and fhe fridl couf and CouT of
Appeds erved in finding thal an  emeggency  Sifuafion exisfed.  As Such, Woo's
convichon and the denal of We's malion To suppress shodld be veversed, and any |
evidence  unconsfilfonally Seized as a Vel of the illega) enfry shuld be supprecsed

under fhe exdus;onar)/ rule.

26.



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

oD

— James Woo

Date: _ Avgust 15, 202]
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