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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-13899-EF

CHRISTOPHER SECKINGTON,
Petitioner-Appellant,
versus

SECRETARY, DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:

Christopher Seckington, a Florida prisoner serving a 25-year sentence for amphetamine
trafficking and possession of cannabis, secks a certificate of appealability (“COA™) and in forma
pauperis (“IFP™) status in order to appeal thc district court’s denial bf his pro se 28 U.S.C § 2254
petition.! In order to gbtain é COA, Mr. Seckjngton must make “a substantial showing of thu
denial of a constitutional right.” 28 U.S.C. §2253(c)(2). He satisfies this requirement by

demonstrating that *“reasonable jurists would find the district court’s asscssment of the

! Although Mr. Seckington raised 12 claims in his § 2254 petition, his motion for COA
argues only 5 claims. Because he failed to mention the remaining claims, he abandoned them.
See Jones v. Sec’y, Dep’t of Corr., 607 ¥.3d 1346, 1353-54 (11th Cir. 2010) (this Court “will not
entertain the possibility of granting a certificate of appealability” where the petitioner “does not
provide facts, legal arguments; or citations of authority that explain why he is entitled to a
certificate . . ."”).
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constitutional claims debatable or wrong,” or that the issues “deserve encouragement to proceed
further.” Slackv. McDaniel, 529 U.S. 473, 484 (2000) (quotation marks omitted). .

In Claim 1, Mr. Seckington argued that counsel failed to withdraw upon his reappointment,
despite having stated in his motion to withdraw that he had an ethical conflict, and the
attorney/client relationship was irretrievably broken. Reasonable jurists would not debate the

district court’s denial of this claim because Mr. Seckington failed to show that counsel labored

under an actual conflict of interest or had conflicting interests that adversely affected his’

i/
. ' ) i
performance. See Mickens L Taylor, 535 U.S. 1%2, 170-71 (2002). To the extent that Mr.

Seckington raised a claim under United States v. Cronic, 466 UsS. 648, 659 (1984), it fails because

the record reveals that counsel subjected the state’s case to adversarial testing.

In Claims 5 and 6, Mr. Seckington argued that counsel failed to challenge the quantity of
methamphetamine attributed to him and argue for thé application of the rule of lenity related to the
quantity of methamphetamine. Reasonable jurists would not debafe the denial of this claim, as
counsel had no basis to challenge the quantity of methamphetamine attributed to Mr. Seckington,
or the methodology by which the forensic chemist weighed the liquids, under the language of Fla.

Stat. § 893.135(1)(f). See Wilder v. State, 194 So. 3d 1050, 1053 (Fla. Dist. Ct. App. 2016)

(concluding that the statute “clearly contemplates the punishment for trafficking of ‘any’ mixture

of methamphetamine and does not set a minimum threshold amount of methamphetamine that

- must be part‘of the mixture.”). Accordingly, counsel had no basis to. ask.for the rule of lenity to

be applied in this case.
In Claim 7, Mr. Seckington argued that his 25-year sentence was cruel and unusual.
‘Reasonable jurists would nof debate the denial of this claim. Mr. Seckington was convicted of a

first-degree felony for amphetamine trafficking, for which there is a maximum sentence of 30
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years in prison and a mandatory minimum term of 15 years in prison. See Fla. Stat. §§

775.082(3)(b)1 and 893.135(1)(f)1.c. This Court previously has stated that “a sentence within the

limits imposed by statute is neither excessive nor cruel and unusual under the Eighth Amendment.”

United States v. Johnson, 451 F.3d 1239, 1243 (11th Cir. 2006).

Finally, in Claim 9, Mr. Seckington argued that counsel failed to argue that he did not
violate the “législative intent” of the trafficking statute, which was to punish those who deal in
large quantities of dangerous illegal drugs. The record reveals that Mr. Seékington did not raise
this claim iﬁ his state post-conviction proceedings, and he has neither alleged nor shown either

.cause and prejudice or a fundamental miscarriage of justice to excuse his procedural default. See

Coleman v. Thompson, 501 U.S. 722, 749-50 (11th Cir. 1991).

Accordingly, Mr. Seckington’s COA motion is DENIED, and his IFP motion is DENIED

as moot.

/s/ Jill.PrYOr
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF FLORIDA
ORLANDO DIVISION
CHRISTOPHER M. SECKINGTON,
Petitioner,

V. CASE NO. 6:19-cv-713-Orl-31EJK

SECRETAR‘Y, DEPARTMENT
OF CORRECTIONS, et al.,

Respondents.

ORDER

This cause is before the Court on a Petition for Writ of Habeas Corpus (“Petition,”
Doc. 1) filed pursuant to 28 U.S.C. § 2254. Respondents filed a Response to the Petition
(”Respohse,” Doc. 19) in compliance with this Court’s instructions and with the Rules
Governing Section 2254 Cases for the United States District Courts. Petitioner filed a Reply
(Doc. 22). Petitioner alleges twelve claims for relief in the Petition. For the féllowing
reasons, the Petition is denied.

L PROCEDURAL HISTORY

Petitioner was charged in the Eighteenth Judicial Cifcuit Court in and for Seminole
County, Florida, with trafficking in 200 grams or more of methamphetamine (Count One)
and possession of cannabis (Count Two). (Doc. 21-2 at 7). After a jury trial, Petitioner was
convicted as charged. (Doc. 21-3 at 15). The trial court sentenced Petitioner to a twenty-

five-year term of imprisonment with a fifteen-year mandatory minimum term for Count

APPENDIX B
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One and to time served for Count Two. (Id. at 16). Petitioner appealed, and the Fifth District
Court of Appeal (“Fifth DCA”) affirmed per curiam (Id. at 52).

| Petitioner filed a motion to correct an illegal sentence pursuant to Rule 3.800(a) of
the Florida Rules of Crirﬁinal Procedure. (Id. at 56-83). The trial court denied the motion,
noting that Petitioner’s claim was not cognizable in a Rule 3.800(a) motion. (Id. at 85-86).
Petitioner appealed, and the Fifth DCA affirmed per curiam. (Id. at 111).

Petitioner subsequently filed a petition for writ of habeas corpus with the Fifth DCA
in which he alleged four claims of ineffective assistance of appellate counsél. (Id. at 124-
69). The Fifth DCA denied the petition without discussion. (Doc. 21-4 at 22).

Petitioner then filed a motion for post-conviction relief pursuant to Rule 3.850 of the
Florida Rules of Criminal Procedure. (Id. at 29-80). After filing two amended motions (Doc.
21-5 at 5-53 and Doc. 21-6 at 4-52), the trial court summarily denied relief. (Doc. 21-7 at 2-
10). The Fifth DCA affirmed- per curiam. See Seckington v. State, 241 So. 3d 853 (Fla. 5th DCA
2017) (table).

Petitioner filed several motions to disqualify the trial court judge, which were
denied. (Doc. 21-8 at 79-122). Petitioner then filed a petition for writ of prohibition in the
Fifth DCA seeking disqualification of the trial court judge. (Id. at 123-28). The ‘Fifth DCA
denied the petition. (Id. at 133). Petitioner subsequently filed approximately six additional
petitions for writ of prohibition, which were denied. (Doc. Nos. 21-8 at 141-46; Doc. 21-9 at
2-34, 77-84). Petitioner also filed two petitions for writ of mandamus seeking similar relief,

which were denied. (Doc. 21-9 at 41-76). Finally, the Fifth DCA entered an order pursuant
2
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to State v. Spencer, 751 So. 2d 47 (Fla. 1999), finding Petitioner had abused the judicial
process and sho;ﬂd be barred from further pro se filings. (Id. at 97). The Supreme Court of
Florida declined to accept discretionary review of that order. (Id. at 125).

IL LEGAL STANDARDS

A. Standard of Review Under the Antiterrorism Effective Death Penalty Act
(IIAEDPA”) .

Pursuant to the Antiterrorism Effective Death Penalty Act (”AEDPA”), a federal
court may not grant federal habeas relief with respect to a claim adjudicated on the merits
in state court unless the adjudication of the claim:

(1)  resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established

Federal law, as determined by the Supreme Court of
the United States; or

(2) resulted in a decision that was based on an
unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). The phrase “clearly established Federal law,” encompasses only the
holdihgs of the United States Supreme Court “as of the time of the relevant state-court
decision.” Williams v. Taylor, 529 U.S. 362, 412 (2000).

“[Slection 2254(d)(1) provides two separate bases for reviewing state court
decisions; the ‘contrary to’ and ‘unreasonable application’ clauses articulate independent

considerations a federal court must consider.” Maharaj v. Sec’y for Dep’t of Corr., 432 F.3d
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1292, 1308 (11th Cir. 2005). The meaning of the clauses was discussed by the Eleventh
Circuit Court of Appeals in Parker v. Head, 244 F.3d 831, 835 (11th Cir. 2001):

Under the “contrary to” clause, a federal court may grant the writ if the
state court arrives at a conclusion opposite to that reached by [the United
States Supreme Court] on a question of law or if the state court decides a
case differently than [the United States Supreme Court] has on a set of
materially indistinguishable facts. Under the “unreasonable application”
clause, a federal habeas court may grant the writ if the state court identifies
the correct governing legal principle from [the United States Supreme
Court’s] decisions but unreasonably applies that principle to the facts of the
prisoner’s case. Id. (quoting Williams, 529 U.S. at 412-13). Even if the federal
court concludes that the state court applied federal law incorrectly, habeas
relief is appropriate only if that application was “objectively
unreasonable.”1 Id. (quotation omitted).

Finally, under § 2254(d)(2), a federal court may grant a writ of habeas corpus if the
state court’s decision “was based on an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding.” However, the state court’s
“determination of a factual issue. . . shall be présumed correct,” and the habeas petitioner
“shall have the burden of rebutting the presumption of correctness by clear and
convincing evidence.” 28 U.S.C. § 2254(e)(1); see also Parker, 244 F.3d at 835-36.

B. Standard for Ineffective Assistance of Counsel

1 In considering the “unreasonable application inquiry,” the Court must
determine “whether the state court’s application of clearly established federal law was
objectively unreasonable.” Williams, 529 U.S. at 409. Whether a state court’s decision was
an unreasonable application of law must be assessed in light of the record before the state
court. Holland v. Jackson, 542 U.S. 649, 652 (2004) (per curiam); see also Bell v. Cone, 535 U.S.
685, 697 n.4 (2002) (declining to consider evidence not presented to state court in
determining whether the state court’s decision was contrary to federal law).

4
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In Strickland v. Washington, 466 U.S. 668 (1984), the United States Supreme Court
established a two-part test for determining whether a convicted person is entitled to relief
on the ground that his counsel rendered ineffective assistance: (1) whether counsel’s
performance was deficient and “fell ioelow an objective standard of reasonableness’; ;and

(2) whether the deficient performance prejudiced the defense. Id. at 687-88. A court must

adhere to a “strong presumption that counsel’s conduct falls within the wide range of

reasonable professional assistance.” Id. at 689-90. “Thus, a court deciding an actual
ineffectiveness claim must judge the reasonableness of counsel’s challenged conduct on
the facts of the particular case, viewed aé of the time of counsél's conduct.” Id. at 690; see
also Gates v. Zant, 863 F.2d 1492, 1497 (11th Cir. 1989) (“Strickland teaches that courts must
judge the reasonableness of the challenged conduct on the facts of the particular case,
viewed as of the time of the conduct.”).
III.  ANALYSIS

A. Claim One

Petitioner alleges that the trial court erred by reappointing an attorney to represent
him despite the fact that counsel had a conflict of interest. (Doc.- 1 at 6). Petitioner raised
this claim in his Rule 3.850 proceedings, and the trial court denied relief, finding that
Petitioner had failed to allege any specific facts demonstrating that he was entitled to

relief on this claim. (Doc. 21-7 at 8-9). The Fifth DCA affirmed per curiam. See Seckington,

241 So. 3d at 853.

Prior to trial, Petitioner moved to represent himself. (Doc. 21-2 at 20). Additionally,
5
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defense counsel Justin Hausler (“Hausler”) moved to withdraw from representation,
citing Petitioner’s dissatisfaction with his representation and noting that the attorney-
client relationship was irrevocably broken. (Id. at 22). The trial court granted the motions
and allowed Petitioner to represent himself. (Id. at 25). However, the Court also directed
Hausler to remain as standby counsel. (Id.). Hausler was reappointed to represent
Petitioner and acted as defense counsel at trial. (Doc. 21-2 at 35, 41).2

The Sixth Amendment requires the State to not only appoint counsel for indigent
defendants, but also gives defendants the right to counsel “unburdened by a conflict of
interest that impedes zealous representation.” Dallas v. Warden, 964 F.3d 1285, 1302 (11th
Cir. 2020) (citing Cuyler v. Sullivan, 446 U.S. 335, 344 (1980)). However, to prevail on a
conflict of interest claim, a petitioner must show that a defense attorney actively
represented conflicting interests in such a way that adversely affected counsels’i

)22 S.( 1237

performance. Mickens v. Taylor, 535 U.S. 162 (2002). i’An ‘actual conflict’ of interest occurs
when a lawyer has inconsistent interests.” Freund v. Butterworth, 165 F.3d 839, 859 (11th
Cir. 1999) (citing Smith v. White, 815 F.2d 1401, 1405 (11th Cir. 19.87)). A mere possible or
speculative conflict is insufficient. See Cuyler, 446 U.S. at 350. “To prove adverse effect, a |

\ defendant needs to demonstrate: (a) that the defense attorney could have pursued a

N
5&"0",:\\ &GSS . . - . v
(){\'\‘l 0 ¢ ~plausible alternative strategy, (b) that this alternative strategy was reasonable, and (c)

NO\)Q\\@, 3

2 Neither party provided the Court with the trial court’s order reappointing
Hausler to represent Petitioner. The Court conducted a review of the online docket in the
Eighteenth Judicial Circuit Court in and for Seminole County, and it appears that a
written order was not entered.

6
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2

& that the alt‘ernativé strategy was not followed because it conflicted with the attorney's _
-external loyalties.” Reynolds v. Chapman, 253 F.3d 1337, 1343 (11th Cir. 2001).
C%} Petitioner fails to meet his burden because he has not presented any evidence that
counsel labored under an actual conflict of interest or had conflicting interests that
egerly~warnly-ghwng g
impeded his ability to zealously represent Petitioner. Petitioner states that counsel could
or should have followed an alternative strategy at trial. However, on the morning of trial,
Petitioner made no objection to Hausler’s representation‘.\'iﬁ review of the trial transcript
reveals that Petitioner told the trial court that he was satisfied with Hausler's
representation and that there were no other witnesses or evidence that he wished to be
presented. (Doc. 21-2 at 198-99).\\There is no indication that counsel’s failure to pursue an
alternate defense strategy was due to conflicting interests or loyalties. Therefore, |
Pefitioner is not entitled to relief on this claim.
\L "To the extent Petitioner also contends that counsel’s representation amounted to é

‘Cronic violation, his claim is also unsuccessful. In United States v. Cronic, 466 U.S. 648

(1984), the Supreme Court stated “if counsel entirely fails to subject the prosecution’s case

to meaningful adversarial testing, then there has been a denial of Sixth Amendment rigll__ts,'

that make the adversary process itself unreliable.” 466 U.S. at 659. Furthermore, in such

situations where counsel fails to subject the State’s case to adversarial testing no showing
of prejudice is required because prejudice is presumed. Id. The Court notes that trial

counsel properly subjected ,the, .case to adversarial testing by presenting opening
PO ' : . P SR .

arguments at trial, thoroughly cross-examinitig the State’s witnesses, arguing a motion
; .
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-2
\

for judgment of acquittal, and making closing arguments. (Doc. 21-2 at 35-281).

\q The state court’s denial of this claim was neither con&ary to, nor an unreasonable
application of, clearly established federal law. Accordingly, Claim One is d‘eniéd
pursuant to § 2254(d).

B.  Claim Two

F]

Petitioner contends that trial counsel was ineffective for failing to make specific
arguments when moving for a judgment of acquittal. (Doc. 1 at 12). In particular,
Petitioner asserts that counsel should have argued that Petitioner was not the exclusive
occupant of the premises and therefore, no independent proof was presented that he
possessed the methamphetamine and cannabis. (Id.). Petitioner raised a similar claim in
his Rule 3.850 proceedings, and the trial court summarily denied relief stating the
following:

The Defendant acknowledges in the claim that he is asserting that the
trial court erred in denying his JOA. Issues of ordinary trial error,
reviewable on appeal, are not cognizable under rule 3.850. Bruno v.
State, 807 So. 2d 55, 63 (Fla. 2001); Straight v. State, 488 So. 2d 530 (Fla.
1986); Childers v. State, 782 So. 2d 946 (Fla. 4th DCA 2001); State v.
Johnson, 651 So. 2d 145 (Fla. 2d DCA 1995). The Defendant cannot
“counter [this] procedural bar” by “couch[ing] his claim . . . in terms
of ineffective assistance of counsel in failing to preserve or raise those

- claims.” Cherry, 659 So. 2d at 1072. Therefore, the Defendant has failed
to demonstrate an entitlement to relief . . .. N

(Doc. 21-7 at 8). The Fifth DCA affirmed per curiam. See Seckington, 241 So. 3d at 853.
A per curiam affirmance of a trial court’s finding of procedural default is a

sufficiently clear and express statement of reliance on an independent and adequate state




k.3

Case 6:19-cv-00713-GAP-EJK Document 39 Filed 09/10/20 Page 9 of 25 PagelD 2826

ground to bar consideration by the federal courts. Harmon v. Barton, 894 F.2d 1268, 1273

(11th Cir. 1990); see also Ferguson v. Sec’y Dep’t of Corr., 580 F.3d 1183, 1218 (11th Cir. 2009).

‘Therefore, this Court will apply the state procedural bar.

Procedural default may be excused only in two narrow circumstances: if a
petitioner can show (14) cause and prejudice or (2) actual innocence. Murray v. Carrier, 477
U.S. 478, 496 (1986); Wright v. Hopper, 169 F.3d 695, 703 (11th Cir. 1999). Petitioner has not
demonstrated cause or. prejudice, nor has he shown the applicability of the actual
innocence exception. Accordingly, Claim Two is procedurally barred.3

C. Claim Three |
Petitioner alleges that trial counsel was ineffective for failing to advance the

defense theory that he lacked knowledge regarding the illicit nature of the substances

3 Alternatively, if this claim is not procedurally barred it is without merit.
Petitioner has not shown that counsel’s failure to argue that there was no independent
proof that he possessed the methamphetamine amounts to deficient performance or that
prejudice resulted. The State presented evidence that although Petitioner shared a home
with his brother, Petitioner’s bedroom was locked, and his brother did not have a key.
(Doc. 21-2 at 63-64 and 74). Law enforcement found numerous items in Petitioner’s locked
bedreom and bathroom that could be used to manufacture methamphetamine, including
coffee filters, plastic and glass jars, salt, plastic tubing, hydrogen peroxide, alcohol,
propane fuel, a mask with air purifying respirators, and two five-gallon buckets in the
shower containing two plastic bottles holding a clear liquid, a powdery substance, and
lithium strips. (Id. at 94-99 and 116-22). The liquid tested positive for methamphetamine
(Id. at 113 and 188). While law enforcement did not know to whom these items belonged,
after viewing the evidence in the light most favorable to the prosecution, any rational
trier of fact could have found that Petitioner exclusively possessed these items and
therefore was guilty of trafficking in methamphetamine. See Jackson v. Virginia, 443 U.S.
307, 319 (1979). Counsel’s failure to make an argument regarding joint occupancy and
constructive possession did not result in prejudice. Accordingly, this claim is denied.

9
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foﬁnd in his residence. (Doc. 1 at 15). In support of this claim, Petitioner states that
counsel should have quéstioned investigators and the laboratory technician about
whether a lay person would know that the clear liquid found in two bottles in his
bathroom contained methamphetamine. (Id.). Petition contends that had counsel
properly questioned these witnesses, they would have testified that there was no way for
a lay person to know what was contained in the bottles, and therefore, he would have
been entitled to a jury instruction on lack of knowledge. (Id.). |

Petitioner raised this claim in his Rule 3.850 proceedings, and the trial court
summarily denied relief, concluding that because Petitioner told the court during trial
that counsel had not failed to present any evidence or call witnesses, he could not
demonstrate deficient performance. (Doc. 21-7 at 5). The Fifth DCA affirmed per curiam.
See Seckington, 241 So. 3d at 853.
| Petitioner is not entitled to relief on this claim. The Court noted supra that
Petitioner told the trial court that he was satisfied with Hausler’s representation and that
there were no other witnesses or evidence that he wished to be presented. (Ddc. 21-2 at
198-99). When Petitioner made these statements, he was aware that counsel had not
questioned the witnesses regarding whether a lay person would know that the liquid
found was methamphetamine. Therefore, Petitioner waived his claim that counsel acted
deficiently in this regard.

Alternatively, ‘Petit-'i}oner has not shown that but for counsel’s actions that the result

of the proceeding would have been different. In Florida, lack of knowledge regarding the
10
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illicit nature of a substance is an affirmative defense to a drug trafficking charge. See
McMillion v. State, 813 So. 2d 56 (Fla. 2002). However, even if counsel had questioned the
witnesses about whether a lay person would know of the illicit nature of the liquid‘ and

requested a jury instruction on lack of knowledge, Petitioner cannot show that he was

prejudiced.

Lawrence Seckington (“Seckington”), Petitioner’s brother, testified that they lived
together in a three-bedroom home. (Doc. 21-2 at 63-64). Petitioner lived in the master
bedroom, the door to the room had a lock, and Seckington did not have a key to that door.
(Id. at 74). On cross-examination, Seckington testified that Petitioner had friends come
over at all hours of the day and night and someﬁmes a friend would stay overnight. (Id.
at78 and 81). Additionally, a friend of Petitioner’s had stayed at their house for two days
during his cancer treatment. (Id. at 79).

Charles Locher (“Officer Locher”), an officer with the Sanford Police Department
who was assigned to the Drug Enforcement Administration (“DEA”) task force
investigating the matter, testified that when he searched Petitioner’s locked bedroom, he
observed materials that could be used to make methamphetamine, including coffee
filters, containers, glass jars, and two five-gallon buckets in the shower of the master
bathroom containing two plastic bottles holding a clear liquid, a powdery substance, and

lithium strips. (Id. at 94 and 99). Officer Locher identified that buckets and bottles as a

“one-pot” in which ammonium nitrate, fuel, fertilizer, pseudoephedrine, lithium strips,

and water are used to make methamphetamine. (Id. at 94-97). The liquids tested positive
| 11
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for methamphetamine. (Id. at 113).

Officer -Locher also identified objects found in Petitioner’s bedroom that could be
associated with manufacturing methamphetamine, such as salt, plastic tubing, plastic
jars, hydrogen peroxide, alcohol, propane fuel, a mask with air purifying respirators, and
a gas treatment. (Id. at 116-22). On cross-exémination Officer Locher stated that he did
not know to whom any of the items belonged. (Id. ét 137). On redirect examination,
Officer Locher noted that all of the items collected for evidence were found in Petitionér’s
bedroom as opposed to other areas of the home. (Id. at 144).

In light of the evidence presented at trial, the Court concludes Petitioner has not
met his burden of demonstrating that but for counsel’s actions, he would not have been
convicted. The standard Florida jury instruction on lack of knowledge also includes the
following language: “You may but are not required to infer that defendant was aware of
the illicit nature of the controlled substance if you find that he possessed the controlled
substance.” Fla. Std Jury Instr. (Crim) 25.7(a). The State presented evidence that the
methamphetamine and numerous items employed in the manufacturing of such were
found in Petitioner’s locked bedroom and bathroom. Even though other people entered
and exited the bedroom, the jury would have been permitted to infer that Petitioner was
aware of the nature of the substance due to its location in the bedroom over which he had
exclusive control.

Th.e state court’s denial of this claim was not contrary to, or an unreasonable

application of, clearly established federal law. Accordingly, Claim Three is denied
12 '
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pursuant to § 2254(d).

D.  Claim Four

Petitioner argues that trial counsel was ineffective for failing to hire a fingerprint
expert and forensic chemist to test the items seized in connection with manufacturing
methamphetamine. (Doc. 1 at 17-18). i’etitioner asserts that had the jury heard testimony

that his fingerprints were not found on any of the seized items, he would have been

acquitted. (Id. at 18). Furthermore, Petitioner states that a forensic chemist would have

testified that the liquid did not contain a “usable” amount of methamphetamine but

instead was merely urine from a methamphetamine user combined with household

cleaning solutions. (Id.). Petitioner raised this claim in his Rule 3.850 proceedings, and the

——

trial court denied relief, noting that because Petitioner told the court that counsel had not

failed to present evidence or call witnesses, he could not demonstrate deficient

performance. (Doc. 21-7 at 7). The Fifth DCA affirmed per curiam. See Seckington, 241 So.

3d at 853.

The record reflects that Petitioner told the trial court that he was satisfied with
Hausler’s representation and there were no other witnesses or evidence that he wished
to present. (Doc. 21-2 at 198-99). When Petitioner made these statements, he was aware
that counsel had not called any expert witnesses on his behalf. Therefore, Petitioner
waived his claim that counsel acted deficiently in this regard.

Additionally, “evidence about the testimony of a putative witness must generally

be presented in the form of actual testimony by the witness or an affidavit. A defendant

13
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cannot simply state that the testimony would have been favorable; self-serving
speculation will not sustain an ineffective assistance claim.” United States v. Ashimi, 932
F.2d 643, 650 (7th Cir. 1991) (footnotes omitted); Wright v. Sec’y, Dep’t of Corr., No. 6:08-
cv-618-Orl-35DAB, 2009 WL 5176558, at *3 (M.D. Fla. Dec. 23, 2009). Petitioner has not
made the requisite factual showing with regard to these witnesses, and his self-serving
speculation will not sustain a claim of ineffective assistance of counsel.

The state court's denial of.this claim was not contrary to, or an unreasonable
application of, Strickland. Accordingly, Claim Four is denied pursuant to § 2254(d).

E. Claims Five and Six

Petitioner alleges that trial counsel was ineffective for failing to challenge the
quantity of methamphetamine attributed to him: (Doc. 1 at 21-22). In Claim Six, Petitioner
alleges trial counsel should have argued for the application of the rule of lenity with
regard to how the State measured the quantity or weight of the methamphetamine. (Id.
at 26). Petitioner raised these claims in his Rule 3.850 proceedings, and the trial court

summarily denied .relief, stating that pursuant to Florida law, the quantity of

methamphetamine was properly calculated. (Doc. 21-7 at 4). The Fifth DCA affirmed per
curiam. See Seckington, 241 So. 3d at 853.

Séction 893.135(1)(f), Florida Stafutes, provides that a person who knowingly sells,
purchases, manufactures, delivers, brings into the state, or who is knowingly in actual or

constructive possession of methamphetamine, “or any mixture containing amphetamine

or methamphetamine . . . commits a felony of the first degree. . . .” The statute also states

14
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that “[f]or the purpose of clarifying legislature intent regarding the weighing of a mixture
containing a controlled substance[,] . . . the weight of the controlled substance is the total
weight of the mixture, including the controlled substance a;ld any other substance in the
mixture.” § 893.135(6), Fla. Stat. Furthermore, “if there is more than one mixture
containing the same céntrolled substance, the weight of the controlled substance is
calculated by aggregating the total weight of each mixture.” (Id.).

Maria Andreu (“Andreu”), a senior forensic chemist working for the DEA
Southeast Laboratory, testified that the two containers of liquids received from law
enforcement tested positive for methamphetamine and weighed 131.4 grams and 132
grams, respectively, for a total of 263.4 grams. (Doc. 21-2 at 189-91). On cross-

examination, defense counsel Hausler questioned Andreu regarding whether it was

possible to calculate how much methamphetamine was contained in the liquid. (Id. at

T R

191). Andreu testified that she only tests for controlled substances and does not test for

common household substances. (Id.).

Pursuant to the unambiguous language of § 893.135(6), Florida Statutes, counsel
had no basis to challenge the quantity of the methamphetamine attributed to Petitioner

or the methodology by which Andreu tested and weighed the liquids. See Wilder v. State,

194 So. 3d 1050, 1053 (Fla. 5th DCA 2016) (stating that there is “no ambiguity” in section

893.135, Florida Statutes and concluding the statute “clearly contemplates the

“minimum threshold amount of methamphetamine that must be part of the mixture. . .,”).
15 '
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Nor did counsel have a reason to ask for the rule of lenity to be applied to this matter. See

/ | 113 S.¢f 969
Salinas v. United States, 522 U.S, 52, 66 (1997) (stating the rule of lenity does not apply

“when a statute is unambiguous or when invoked to engraft an illogical requirement to
JI5S.c382 :
its text.”) (citing United States v. Shabani, 513 U.S. 10, 17 (1994)).

Florida law allows for a defendant to be convicted of trafficking in

methamphetamine so long as there is some amount, no matter how small, of

methamphetamine in a mixture. Consequently, the total weight of the liquid found in

Petitioner’s bathroom, 263.4 grams, was properly attributed fo him. Counsel did not act
deficiently witﬁ regard to these claims, nor did counsel’s actions result in prejudice. The
state court’s aenial of this claim was not éontrary to, or an unreasonable application of, -
Strickland. Accordingly, Claim Six is denied pursuant to § 2254(d).

F. Claim Seven

Petitioner contends that his twenty-five-year sentence amounts to cruel and
unusual punishment. (Doc. 71 at 28). Petitioner arguably raised this claim in his Rule
3.800(a) motion, and the trial court denied relief. (Doc. 21-3 at 77-78 and 85-86). The Fifth
DCA affirmed per curiam. (Id. at 111).

Petitioner was convicted of a first-degree felony for drug trafficking, for which
there is a maximum sentence of thirty years in prison and a mandatory minimum term
of fifteen years in prison. See §§ 893.135(1)(f)(1)(c) énd 775.082(b)(1), Fla. Stat. Moreover,

Florida and fedéral courts have rejected similar Eighth Amendment challenges. See Paey

v. State, 943 So. 2d 919,°925-26 (Fla. 2d DCA 2006) (holding that a twenty-five-year
16
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mandatory minimum term for trafficking in a controlled substance does not violate the

. Eighth Amendment); United States v. Johnson, 451 F.3d 1239, 1243 (11th Cir. 2006) (stating

generally, “a sentence within the limits imposed by statute is neither excessive nor cruel

and unusual under the Eighth Amendment.”) (citation omitted). Petitioner was

sentenced below the maximum term permitted by statute; therefore, he cannot show that
his sentence amounts to cruel or unusual punishment or that it was imposed in violation
of the Eighth Amendment. Accordingly, Claim Seven is denied pursuant to § 2254(d).

G.  Claim Eight

Petitioner alleges that counsel was ineffective for failing to advise him that he
could preserve for appeal the issue of whether the State properly calculated the Weight
of methamphetamine attributed to him after the entry of a plea. (Doc. 1 at 32). In support
of.this claim, Petitioner contends that he was offered a negotiated plea for the instant case
and lower court case number 13-2708-CFA, whereby he would receive seven years in
prisoh for the trafficking charge and six months in jail for the charges in his other case.
(Id.). Petitioner contends that had he known he could preserve the issue regarding the
weight of methamphetémine for appellate review, he would have entered the plea. (Id.).
Petitioner raised this claim in his Rule 3.850 proceedings, and the trial court summarily
denied relief, stating that the issue of the weight of the methamphetamine could not have
been raised on appeal, and therefore, counsel was not deficient for failing to advise
Petitioner in this manner. (.Doc. 21-7 at 9-10). The Fifth DCA affirmed per curiam. See

Seckington, 241 So. 3d at 853.
17
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Pursuant to Florida law, a defendant may appeal from a guilty or nolo contendere
plea if he “expressly reserve[s] the right to appeal a prior dispositive order of the lower
tribunal . " Fla. R. App. P. 9.140(b)(2)(A)(i). Alternatively, a defendant may appeal (1)
the lower tribunal’s lack of subject matter jurisdiction; (2) a violation of ﬂle plea
agreement, if preserved by a motion to withdraw plea; (3) an involuntary plea, if
preserved by a motion to withdraw plea; (4) a sentencing error, if preserved, or (5) as
otherwise provided by law. Fla. R. App. P. 9.140(b)(2)(A)(ii).

In order for Petitioner to preserve the issue of the weight of methamphetamine for
appellate review, he had to file a dispositive motion on the subject. No such dispositive
motion was filed in the state coﬁrt. Therefore, counsel did not incorrectly advise
Petitioner on the matter because the issue was not expressly reserved for appeal.
Petitioner has not demonstrated that counsel acted deficiently, and the state court’s denial
of this claim was not contrary to or an unreasonable application of Strickland.
Accordingly, Claim Eight is denieci pursuént to § 2254(d).

H. Claim Nine

Petitioner asserts that trial counsel was ineffective for failing to argue that he did
not violate the “legislative intent”vof the trafficking statute, which is to punish those who
deal in large quanﬁties of dangerous illegal drugs. (Doc. 1 at 34). Respondents assert that
this claim is unexhausted.

Federal courts are precluded, absent exceptional circumstances, from granting

habeas relief unless the petitioner has exhausted all means of available relief under state

18
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law. 28 U.S.C. § 2254(b); O’Sullivan v. [Boerckel, 526 U.S. 838, 842-44 (1999). In order to
satisfy the exhaustion requirement a “petitioner must ‘fairly present{ |’ évery issue raised
in his federal petitioﬁ to the state’s highest court, either on direct appeal or on collateral
review.” Isaac v. Augusta SMP Warden, 470 F. App’x 816, 818 (11th Cir. 2012) (quoting
Castille v. Peoples, 489 U.S. 346, 351 (1989)).

A review df the record reveals that Petitioner did not raise this claim in his Rule
3.850 proceedings. (Doc. 21-7 at 5-51). Although Petitioner alleges that he raised the issue
of “legislative intent” below, it was in the context arguing that the methodology used to
determine whether the weight of methamphetamine was improper. (Id. at 12-23).
Therefore, because Petitioner did not raise the same claim in the state, this claim is
unexhausted. See Ogle v. Johnson, 488 F.3d 1364 (11th Cir. 2007). Moreover, the Court is
precluded from considering this clairﬁ because it would be procedurally defaulted upon
return to state court. See Snowden v. S;'ngletary, 135 F.3d 732, 735 (11th Cir. 1998).

Petitioner has neither alleged nor shown either cause or prejudice that would
excuse the procedural default. Wright, 169 F.3d at 703. Likewise, he has not dembnstrated
the applicability of the actual innocence exception. Murray, 477 U.S. at 496. A review of
the record reveals that Petitioner is unable to satisfy the exceptions to the procedural

default bar. Accordingly, Claim Nine is denied.4

4 Alternatively, the Court concludes that Petitioner is not entitled to relief on this
claim. As discussed suprq, it is clear that the Florida Legislature intended to punish those
who knowingly traffic in controlled substances or mixtures containing those substances.
The Legislature also clearly stated that the weight of the controlled substance to be used

19 :
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numerous times. (Id. at 7-8). In submitting these documents, State was attempting to
demonstrate that Petitioner’s manufacture of methamphetaminé was not a one-time
occurrence. (Id.).

In Williams v. State, 193 So. 3d 1017, 1018 (Fla. 1st DCA 2016), the First DCA stated
that while it was not improper to consider prior arrests not resulting in convictions at
sentencing, it is improper for a cou.rt to base a defendant’s sentence in whole or .in part
on uncharged or unsubstantiated allegations of wrongdoing. The record reflects that the
State was not asking the trial court to sentence Petitioner based on prior arrests or
uncharged acts. Insteéd, the State argued that Petitioner had been manufacturing
methamphetamine for some time. Petitioner’s sentence was below the maximum allowed
by law, and there is no indication that the trial court based his sentence on uncharged or
unsubstantiated wrongdoings. Therefore, appellate counsel did not act deficiently, nor
did appellate counsel’s failure to raise this claim on appéal result in prejudice. The state
court’s denial of this claim was not contrary to or an unreasonable application of clearly
established federal law. Accordingly, this portion of Claim Ten is denied pursuant to §
2254(d).

J. Claim Eleven

~ Petitioner contends that the trial court and Fifth DCA erred by failing to grant his
motions to disqualify and petitions for writ of prohibition. (Doc. 1 at 38). Petitioner filed
numerous petitions and motions to disquaiify the trial court judge in the state trial and

appellate court. (Doc. Nos. 21-8 at 79-16; 21-9 at 2-34, 77-84). These motions and petitions
21 | |
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were all denied. (I4.).

Petitioner sought disqualification of Judge Nelson, the judge who presided over
his trial, because he did not believe that he would receive fair rulings on his post-
conviction motions. (Doc. 21-8 at 80-81). Petitioner also cited the Judge’s denial of post-
conviction motions as a basis for her disqualification. (Id.).

“The test a trial court must use in determining ‘whether a motion to disqualify is
legally sufficient is whether the facts alleged would place a reasonably prudent person in
fear of not receiving a fair and impartial trial.”” Chamberlain v. State, 881 So. 2d 1087, 1097
(Fla. 2004) (quoting Barnhill v. State, 834 So. 2d 836, 843 (Fla. 2002)). A motion to disqualify
“must be well-founded and contain facts germane to the judge’s undue bias, prejudice,

~ or sympathy.” Id. (quotation omitted). However, a trial judgé’s adverse rulings against
one party do not constitute a sufficient basis for disqualification. Gilliam v. State, 582 So.
2d 610, 611 (Fla. 1991).

The state courts did not err by denying Petitioner’s motion to disqualify or his
petitions for writ of prohibition. The record does not demonstrate that the trial judge was
biased against Petitioner, and the facts alleged by Pe,'dtionef were not such that a
reasonable person would be convinced that bias existed. Instead, it af)pears that
Petitioner merely takes issue with the adverse rulings against him, which alone do
support a basis for disqualification. Consequently, the state court’s rejection of this claim
Was not contrary to or an unreasonable application of clearly established federal law.

Accordingly, the Court will deny Claim Eleven pursuant to § 2254(d).
22
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K. Claim Twelve

Petitioner alleges that the Fifth DCA erred by barring him from filing any pro se
documents puréuant to State v. Spencer, 751 So. 2d 47 (Fla. 1999). (Doc. 1 at 40). At most,
Petitioner alleges an error or defect in the state post—éonviction process. See Quince v.
Crosby, 360 F.3d 1259, 1261-62 (11th Cir. 2004) (concluding that “[w]hile habeas relief is
available to address defects in a criminal defendant’s conviction and sentence, an alleged
defect 'in a collateral proceeding does not state a basis for habeas relief”); Carroll v. Sec’y
Dep't of Corr., 574 F.3d 1354 (11th Cir. 2009). Petitioner’s claim is unrelated to the cause of
his detention, and thus habeas relief is not available fo address this claim. Id.

Furthermore, there is no constitutional right to file frivolous court cases or abuse
the judicial process. Williams v. Sec’y, Dep’t of Corr., No. 507-CV-97-OC-10GR], 2009 WL
1513412, at *3 (M.D. Fla. May 27, 2009). The state court’s findings that Petitioner abused
the state court judicial process are determinations that are entitled to deference in this
Court; it is not the province of this Court to “reexamine state-court determinations on
state-law questions.” Estelle v. McGuire, 502 U.S. 62, 67-68 (1991). Accordingly, Claim
Twelve is denied.

Any of Petitioner’s allegations not séeciﬁcally addressed herein have been found

to be without merit.6

- ¢ To the extent that Petitioner has raised new claims that counsel was ineffective
for failing to file a motion to suppress and for failing to file a motion pursuant to Rule
3.190(c) of the Florida Rules of Criminal Procedure (Doc. 22 at 7 and 16), the Court notes
that they are untimely and do no relate back to the Petition. Fed. R. Civ. P. 15(c); Mayle v.

23
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IV.  CERTIFICATE OF APPEALABILITY
This Court should grant an application for certificate of appealability only if the
\ Pet1t10ner “makes a substantlal showing of the denial of a constitutional right.” 28 U.S.C.
\\ y\~ §2253(c)(2). To make such a showing “the petitioner must demonstrate that reasonable

\: D
gﬂ‘ \;‘*” t\ . jurists would find the district court’s assessment of the constitutional claims debatable or

120 S.¢t 1595 (2000)

wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000); see also Lamarca v. Sec’y Dep’t of Corr.,
568 F.3d 929, 934 (11th Cir. 2009). When a district court dismisses a federal habeas petition
on procedural grounds without reaching the underlying constitutional claim, a certificate
of appealability should issue only when a Petitioner shows “that jurists of reason would
find it debatable whether the petition states a valid claim of the denial of a constitutional
right and that jurists of reason would find it debatable whether the district court was
correct in its procedural ruling.” Id.; Lamarca, 568 F.3d at 934. However, a prisoner need
not show that the appeal will succeed. Miller-El v. Cockrell, 537 U.S. 322, 337 (2003).

The Court concludes that Petitioner has not made the requisite showing in these

circumstances. Petitioner is not entitled to a certificate of appealability.

Accordingly, itis ORDERED AND ADJUDGED as follows:

Felix, 545 U.S. 644 (2005). Theref_oi‘e, the Court will not address those claims.

Alternatively, these claims are unexhausted because they were not raised in the
Rule 3.850 proceedings. Petitioner fails to demonstrate any cause or prejudice for the
procedural default. Wright, 169 F.3d at 703. Furthermore, he has not shown that he is
actually innocent of the charges. Murray, 477 U.S. at 478. Consequently, these claims are

procedurally barred.
24
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1. The Petition for Writ of Habeas Corpus filed by Christopher Seckington
(Doc. 1) is DENIED, and this case is DISMISSED WITH PREJUDICE.

2. Petitioner is DENIED a certificate of appealability.

3. The Clerk of the Court is directed to enter judgment and close the case.

DONE AND ORDERED in Orlando, Florida, on September 10, 2020.
/}W,W

GREGORY A. PRESNELL

UNIYED STATES DISTRICT JUDGE

Copies to:
OrlP-39/8

Counsel of Record
Unrepresented Party
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-13899-E

CHRISTOPHER SECKINGTON,
" Petitioner-Appellant,
Versus

SECRETARY, DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeals from the United States District Court
for the Middle District of Florida

Before: JILL PRYOR and BRASHER, Circuit Judges.
BY THE COURT:

Christopher Seckington has filed a motion for reconsideration of this Court’s April 2, 2021,
order denying a certificate of appealability and leave; to proceed in forma pauperis, in order to
appeal from the denial of his underlying habeas petition, pursuant to 28 U.S.C. § 2254. Upon
review, Sepkington’s motion for reconsideration is DENIED because he has offered no new

evidence or arguments of merit to warrant relief.
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IN THE CIRCUIT COURT FOR THE EIGHTEENTH JUDICIAL CIRCUIT
IN AND FOR SEMINOLE COUNTY, FLORIDA
" STATE OF FLORIDA, -

CASENO. 13-2709CFA
Plaintiff, & o 3
s o
z &
?n e
CHRISTOPHER MICHAEL SECKIN GTON <
Defendant. . A e
/ : w6
%KTZ’%« <
[l
ORDER DENYING DEF ENDANT’S SECOND AMENDED MOTION FOR
POSTCONVICTION RELIEF

THIS CAUSE comes before the Court on the Defendant’s pro se “Second Amended
Motion for Postconviction Relief,” filed pursu‘a;l‘tkto Fla. R. Cnm P. 3.850 on May 19, 2017
Having reviewed the motlon,' the case file and the apblicable law, and upon due consideration

the Court finds as follows:

The record reflects that the Defendant was convicted after a Jury trial of trafﬁcklng in
methamphetamlne (Count 1) and possess1on of not more than 20 grams of cannabis (Count 2).
On Count 1, the jury made the further ﬁndlng that the quantity of the mixture containing

methamphetamine was 200 grams or more. The Defendant was.sentenced on Count 1 to twenty-

five years imprisonment with a fifteen minimum mandatory pursuant to Fla. Stat. §

893.135(1)(f)1.c. and time served on Count 2. The Defendant appealed and the Fifth District

Court of Appeal per curiam affirmed. Seckington v. State, 5D14-4245 2015 WL'6438153 (Fla
5th DCA Oct. 20, 2015).

In his motion, the Defendant raises several claims of ineffective assistance of counse]. In
order to prevail on a claim of ineffective assistance of counsel. the Defendant has the burden of

demonstrating that (1) counsel’s performance was deficient, and (2) there is a substantial

likelihood that the outcome of the proceedings would have_been different.Strickland-v
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Washing‘gon, 466 U.S. 668 (1984); Williamson v. Dugger, 651 So. 2d 84 (Fla. 1994), Knig}_lt V.

State, 394 So. 2d 997 (Fla. 1981). The Court notes that in reviewing claims of ineffective

assistance of counsel, it must apply a strong presumption that counsel’s conduct falls within the

_range of reasonable professional assistance and must avoid the distorting effects of hindsight.

The standard is reasonably effective counsel, not perfect or error-free counsel. Coleman v. State,

718 So. 2d 827 (Fla. 4th DCA 1998); Schofield v. State, 681 So. 2d 736 (Fla. 2d DCA 1996).

In Ground 1, the Defendant asserts that trial counsel was ineffective for failing to revisit

his judgment of acquittal (JOA) argument regarding the weight of the mixture at the Defendant’s

sentencing hearing. At the close of the evidence, trial counsel argued for a JOA based, in part,

xFore
upon the fact that any unusable -s—- adust should not be included in the weight of the

controlled substance. (T. 160-67). Relevant portions of the trial transcript are attached hereto as
Exhibit A. The trial court denied the motion but indicated that defense counsel could do

additional research and revisit the issue at sentencing. The Defendant asserts that trial counsel

was ineffective for failing to do additional research and revisit the issue at the Defendant’s

sentencing hearing.‘ In support of this claim, the Defendant cites to numerous federal cases

premises upon the United States Supreme Court case Chapman v. United States, 111 S. Ct. 1919
' Puvnsknng d;ruq traffrc kers

(1991), which held th @dopted a market- onented approach for determlmng the weight

--‘llt',’n.* I‘ Yo

of controlled substances for f;ufpeses-é;f the‘s‘ém;encmg gu;delmes 111 8. Ct. at 1925. |~ /\/ VA

Essentially, the Defendant is asserting that the trial court erred in denying his motion for JOA.

Trial counsel moved for a JOA based upon the legal argument the Defendant is asserting in his

claim; therefore, this is an issue that could have been raised on appeal. The Defendant cannot

“counter the procedural bar” to raising issues that could or should have been raised on direct
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appeal by “couch[ing] his claim . . . in terms of 1neffect1ve assistance of counsel in failing to

preserve or raise those claims.” Cherry v. State, 659 So. 2d 1069, 1072 (Fla. 1995).

Furthermore, contrary to the Defendant’s assertion, Florida courts are not bound by

United State Supren‘le Court cases when 1nterpret1ng the meaning of state statutes. Florida Ins.

..... T e
S

s Guar. Ass n, Inc. v. Olympus Ass'n, Inc., 34 So. 3d 791, 795 (Fla. 4th DCA 2010) (“state courts
s ) t/

| that are construing and interpreting state law are not bound by the decisions of federal courts.”);

X Int'l Ass'n of Bridge, Structural & Ornamental Irgnworkers, AFL-CIO v. Blount Intern., Ltd.,
Lre boumL only to apply 'ﬂ\e, ovisionS of-the Const of US & Lawfv] feks o f tomgresS enel
519 So. 2d 1009, 1012 (Fla. 2d DCA 1987) (“State courts T. are not bound by any federal court

1
1

regarding the interpretation of state law and only by the United State Supreme Court in regard to

interpretations of the United States Constitution and Acts of ongress.”). As récently noted by

the First District Court of Appeal, the federal statutes interpreted in Chapman differ significantly
from the Florida statutes regarding calculating the weight of controlled substances. Wilder v.

State, 194 So. 3d 1050, 1054 n.5 (Fla. 1st DCA 2016). In Wilder, the Court held that “based on

the plain language of sections 893.135(1)(f) 1. and 893.135(6), the jury was properly instructed

on and allowed to consider the liquid by-product in determining” whether the defendant

possessed a &afﬁchné';ﬁléunt of methamphetamine. 194 So. 3d at 1054. In so doing, the Court
rejected the use of the market-oriented apprbach adopted in Chapman. Wilder, 194 So. 3d at
1054 n.5. Slmllarly, while not specifically addressing liquid by-product in conjunction with the
amount of methamphetamine, the Fifth District Court of Appeals recognized that when the
Legislature amended sections 893.03(3) and 893.135 in 2001, “it added a definition to prov1de

that the weight of a controlled substance is the total wei ght of the mixture, including the

: =
controlled substance and any other substance in the mixture.” Nottebaum v. State, 898 So. 2d

1073, 1074 (Fla. 5th DCA 2005). Therefore, the Defendant has failed to demonstrate that

2906, 5 4 53% _(_egg_sﬁm{_ww_a_amm_wi—bawd—by—#f—% »
veskims o Fl. law . .
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presenting additional federal case law would have changed the results. Coﬁsequently, the
Defendant has failed to demonstrate an entitlement to relief as to Ground 1.

In 4Ground 2, the Defendant asserts that ﬁial counsel was ineffective for abandoning a
defense based upon the Defendant’s lack of knowledge of the illicit nature of the substance. The
Defendant asserts that trial counsel could have established this defense by asking the
investigators and la;t) technicians if they could be certain the mixture contained
methamphetamine by just looking at it without testing the substance. The Defendant asserts that
they would have answered that one would not be able to tell the substaﬁce contained
methamphetamine without tesﬁng it, thereby entitling him to an instruction on the defense. The
Defendant also asserts that he did not consent to counsel’s failure to present evident in support of
this defense.

At the close of the State’s case, the trial court inquired of the Defendant regarding
whether he intended to testify in his own defénse; to wilich he stated that he would not. The trial

court then inquired if there were any witnesses or evidence that Defendant wanted trial counsel

to present that trial counsel had failed to present. The Defendant indicated that there was not, but
e TR T T T T TS T TR T e LT e L

that there was additional case law that he wanted presented regarding his motion for a JOA,

which was subsequently addressed. (T; 1 63-65). The Defendant cannot now complain about

this decision, which he made at the time of trial.FTherefore, trial counsel was not ineffective in

this regard. See Gamble v. State, 877 So. 2d 706, 714 (Fla. 2004) (“[I]f the defendant consents

to counsel's strategy, there is no merit to a claim of ineffective assistance of counsel.”). As such,
the Defendant has failed to demonstrate an entitlement to relief on Ground 2.
In Ground 3, the Defendant asserts that trial counsel was ineffective for failing to move

for a JOA because there was no jury finding that the Defendant possessed the mixture of




methamphetamines in conjunction with other chemicals and equipment for the manufacture of
methamphetamines. The Defendant asserts that the information ‘charged him with possession in
conjunction with other chemicals and equipment but that the jury was neither instructed on this
element nor made any speciﬁc finding in that regard. This claim appears to be based upén a
mistaken understanding of the trafficking statute and the Defendant’s charge in this case.
& )«Pursuant to Fla. Stat. § 893 135(1)(f)1, trafficking in methamphetamme can be committed by
4\“ U( {%’(possessmg 14 grams or more of: 9(5 methamphetamln@ any mixture containing

‘00/3\ Ng,methamphetamm@o ﬁphenylacetone phenylacetic acid, pseudophedrine or ephedrine in

'\?\;‘ 5@7 conjunction with other chemicals and equipment utilized in the manufacture of amphetamine or
- methamphetamine. It is only possession of phenylacetone, pilenylacetic acid, pseudophedrine or
ephedrine that must be possessed in conjunction with other chemicals and equipment to
constitute trafficking, not a mixture containing methamphetamine. “The general rule is where an
offense may be committed in various ways, the evidence must establish it to have been
committed in the manner charged in the indictment.” Long v. State, 92 So. 2d 259, 260 (Fla.
1957). When a statute criminalizes acts in the disjunctive, the information can allege those acts
in the disjunctive and proof of any one of the acts is sufficient to sustain :a conviction. See Id.

The State charged the Defendant with three different ways to commit the offense of

: ﬁafﬁcking in methamphetamines. A copy of the amended information is attached to the
Defendant’s motion as Exhibit A. As stated in the Defendant’s statement of the case and facts,
there was no evidence presented that the Defendant possessed phenylacetone, phenylacetic acid,
pseudophedrine or ephedrine; therefore, there was no reason to instruct the jury on that method

of committing the offense. See Defense Motion pg. 6. Furthermore, as the information charged

the Defendant with multiple ways of committing trafficking, proof of possession of any r{lixmre

-
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of methamphetamine was sufficient to sustain a conviction without the jury being instructed on
poésession in conjunction with other chemicals and. equipment. The Defendant acknowledged in
his statement of the case and facts that there was evidence presented that the jugs contained
methamphetamine and their total weight was over 14 grams. See Defense Motion pg. 5-6.
Therefore, any motion for a JOA or objection to the jury instructions would have been futile. M. o
Trial counsel “cannot be deemed deficient for failing to raise a nonmeritorious legal theory.” See

Bradley v. State, 33 So. 3d 664, 682 (Fla. 2010), as revised on denial of reh'g (Apr. 22, 2010)

(quoting Thompson v. State, 759 So.2d 650, 665 (Fla.2000)). Consequently, the Defendant has
failed to demonstrate an entitlement to relief as to Ground 3.

In Ground 4, the Defendant asserts that trial counsel was ineffective for failing to retam |
and call at trial a fingerprint expert and a forensic chemist FAS discussed above, at the close of

the State’s case, the trial court inquired of the Defendant if there were any witnesses or evidence

fV3-<l

«M /3/’4 that Defendant wanted trial counsel to present that trial counsel had failed to present. The

Defendant indicated that there was not, but that there was additional case law that he Wanted
presented regarding his motion for a JOA, whiqh was subsequently addressed. (T. 163-65). The
Defendant cannot now complain about this decision, which he made at the time of ‘
trial FThereforca, trial counsel was not ineffective in this regard. See Gamble 877 So.2d at 714
(“[1]f the defendant consents to counsel's strategy, there is no merit to a claim of ineffective

assistance of counsel.”). As such, the Defendant has failed to demonstrate an entitlement to

, relief on Ground 4.

In Ground 5, the Defendant asserts that trial counsel was ineffective for failing to argue
that the trial court erred in denying his motion for JOA regarding the Defendant being the sole

occupant of the premises where the drugs were located. While initially phrasing this as a glaim




of ineffective assistance of counsel, the Defendant acknowledges in the clairn that he is asserting

that the trial court erred in denying his JOA. Issues of ordmary tnal error, rev1ewable on appeal,
N

are not cogmzable under rule 3.850. FBruno v. State, 807 So. 2d 55, 63 (Fla. 2001); Straight v

State, 488 So. 2d 530 (Fla. 1986); Childers v. State, 782 So. 2d 946 (Fla. 4th DCA 2001); State

v. Johnson, 651 So. 2d 145 (Fla. 2d DCA 1995). The Defendant cannot “counter [this]
procedural bar” by “couch[ing] his claim . . . in terms of ineffective assistance of counsel in
failing to preserve or raise fhose claims.” _(Lerg, 659 So. 2d at 1072. Therefore, the Defendant
has failed to demonstrate an entitlement to relief as to Ground 5.

In Ground 6, the Defendant asserts that trial counsel was ineffective for failing to object
to the trial court instructing the jury on the lesser included offense of maﬂufacturing
methaniphetafnine because it is not a lesser included offense of trafficking in methamphetamine.
Given that the Defendant was convicted as charged of trafficking, the Defendant cannot
demonstrate that he was prejudiced by the inclusien of the instruction on the lesser included

offense of manufacturing, Therefore the Defendant has failed to demonstrate an entitlement to

T e ct. olmpp&»t fm@i’-:d(mi a5, 11 %low\laﬁ +hic gromof comes

relief as to Ground 6. | n‘J‘O p | oy -
In Ground 7, the Defendant asserts that trial counsel was ineffective for failing to

withdraw from representing the Defendant based upon a conflict of interest. This claim was

L4

e e e \\)E ".’0 * +/‘UC {\(Sc,r() /’yl\/ G’ (_,“’\_/M
acts ,

previously dismissed twice for ;ﬁ’; to allege any specific f: which demonstrate an 7 s

entitlement to relief, and the Defendant was given leave to file an amended motion pursuant to

Spera v. State, 971 So. 2d 754, 761-62 (Fla. 2007). A copy of the original motion without
attachments is attached hereto as Exhibit B. A copy of the Court’s If_ebruary 28, 2017 order is
attached hereto as Exhibit C. A copy of the amended motion without attachments is attached

hereto as Exhibit D. A copy of this Court’s April 20, 2017 order is attached hé¥to as Exhibit E.




The Defendant was unable to “cure the deficiency,” and this Court is not required to give him

another opportunity to amend. Nelson v. State, 977.So. 2d 710, 711 (Fla. 1st DCA 2008).
Therefore, the Defendant has failed to demonstrate an entitlement to relief as to Ground 7.

In Ground 8, the Defendant asserts that trial counsel was ineffective for failing to advise
the Defendant that he could appeal the issue regarding the calculation of the weight of the
mixture containing methamphetamine if the Defendant had accepted the State’s plea offer. The
Defendant’s claim is premised on the assertion that he would have accepted the plea offer if he
had known that he could appeal the issue of how the v.veight of the mixture should be calculated;
however, Fla. R. App. P. 9.140(b)(2)(A)(i) provides that a defendant cannot appeal fromla guilty

or no contest plea except when the defendant “expressly reserve[s] the right to appeal a prior

dispositive order of the lower tribunal, identifying with particularity the point of law being
reserved.” (emphasis added). At the time of the plea offer, August 12, 2014, there had been no
ruling by the trial court on the issue of the proper calculation of the weight of the mixture
containing methamphetamine. ﬁn fact, there had been no motion filed by the defense raising said
issue.) The only potentially dispositive motion filed was a motion to dismiss based upon ,
] P Y P : Fime foSiea ()

Defense Counse] shovid. M"e’n%i-‘fe&gég@ State w thelrew

entrapment filed on May 28, 2014.%\ copy of the clerk’s docket screen 1% attac o as - 0-";: er,

Exhibit F. A copy of the motion to dismiss is attached hereto as Exhibit G The record does
reflect that the issue was raised in a pro se motioq to dismiss filed by the Defendant after he was
permitted to represent himself. A copy of the motion is attached hereto as Exhibit H. However,
the Defendant withdrew the motion without the trial court ever ruling on it at the trial scheduling
conference held on October 2, 2014. A copy of the court minutes is attached hereto as Exhibit 1.
Therefore, there was no prior dispositive order for the Defendant to appeal if he had entered a

plea, and any advice by trial counsel to the Defendant that he could appeal the issue if he entered




the plea would have been iﬂcorrec’t. >As a result, the Defendant has failed to demonstrate that
trial counsel was ineffective. Consequently, the Defendant has failed to demonstrate an
entitlement to relief as to Ground 8.

In Ground 9, the Defendant claims that the cumulative errors by his counsel constitute
ineffective assistance of counsel. As the Court has found the individual claims of error to be
without merit, the Defendant has failed to demomthat he is entitled to relief based on the

% tr. b mertt then glvu»& A doeg
cumulative errors of his counsel.%_e_e Ferrell v. State, 29 So. 3d 959, 976 (Fla. 2010), reh'g .

m (Mar. 1, 2010). Therefore, the Defendant has failed to demonstrate an entitlement to
re}ief as to Ground 9.
Accordingly, it is
ORDERED AND ADJUDGED that Defendant’s motion is DENIED.
Deféndant may file a notice of appeal within thirty days of the date this order is rendered.
DONE AND ORDERED iﬁ chambers at Sanford, Seminole County, Florida, this _[_jZ

day of July, 2017.

_ P

DEBRA S.

4 »

N, Circut Judge

NELSO

I hereby certify that copies of the foregoing have been furnished by mail this l g)m day of
-\.\uhi 2017 to:

Christopher Seckington, # 081034 Office of the State Attorney
Hamilton Correctional Institution - Annex 101 Eslinger Way

11419 SE County Rd. 249 ‘ Sanford, FL 32773

Jasper, FL 32052

GRANT MALQY, Clerk of Courts

By:

DEPUTY CLERK e
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Flhng, # 17024186 Electromcauv Fﬂed 08/12/2014 10:33 48 PM

EXHIBIT C

IN THE CIRCUIT COURT OF THE EIGHTEENTH JUDICIAL CIRCUIT
IN AND FOR SEMINOLE COUNTY, FLORIDA

STATE OF FLORIDA - © CASENO. 59-2013 CF- 002709-A

Plarntlff
V.
CHRISTOPHER SECK]NGTON

Defendant
/ _

MOTION TO WITHDRAW AS COUNSEL OF RECORD '

COMES NOW Justm G. Hausler Esq., Counsel of Record for the Defendant
. CHRISTOPHER SECKINGTON, and files this Motlon to Wlthdraw as Counsel of
: Record and as grounds therefore states:

1. That the Undersr gned Counsel was aptpomted to represent the Defendant on the _
above-referenced case numbers on June 18", 2014 by the Judge Jessica Recksiedier. The
Defendant was represented by the Public Defender Office of Regional Conflict and

-~ private counsel. The Undersigned Attorney was appointed to the case after private °
counsel withdrew and without an order of conﬂlct bemg entered on behalf of the Ofﬁ ce

of Reglonal Conflict.

2. That agalnst the advice of the Undersrgned Attorney, the Defendant
" CHRISTOPHER SECKING, has decided to address the court personally ‘and has written
two letters to express his dissatisfaction with the Undemgned Attomey representing him.

3., That due to continued issues that remain protected by confidentiality the
Undersi gned Attomey must request to withdraw from the Defendant’s case due to eth1ca1

“conflict.
conthict.

4. Thatthe Defendant has requested the abr]rty to represent himself in the last letter he
wrote to this Court.. . _

5.  That pursuant to the Defendant s voiced dlssatlsfactlon and add1t10nal exchanges
between the Defendant and the Undersrgned Attorney, the Attorney/Cllent Relatlons@ .
is 1rrevocably broken. . _ . o

6. That the Undersr gned Attomey would move to w1thdraw from representatron of the
Defendant and believes that any further representatron w111 cause additional delay and -
potentlal 3.850 issues on the Defendant’s case. ~

WHEREFORE the Under31gned Counsel respectfully requests that this '
Honorable Court enter an Order granting leave to withdraw as counsel for the Defendant
‘and doall else in the interest of justice. :

Rewrd on App@n' e ~P“9€

#* E.FILED: MARYANNE MORSE, CLERK OF CIRCUIT COURT SEMINOLE COUNTY FL *x



CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that atrue and correct copy of the foregomg has been

* furnished by EService Delivery to the Office of the State Attorney,. Seminole County FL

“and CHRISTOPHER SECKINGTON by US Mail at.the J ohn E. Polk Correctlonal
Facﬂlty FL 32124 on this 12th day of August, 2014 ‘

s/ Justin Hausler

JUSTIN G. HAUSLER, ESQUIRE :

~ The Law Offices of -
" Justin G, Hausler, PA.~
274 Wilshire Blvd,, Ste. 245

© Casselberry, FL 32707

" Tel. (407) 617-1064

. jghausler@gmail.com -
“Florida Bar #0031071
Attorney for the Defendant

;..Rﬂ?—o&éﬁ'AFW _ page '
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EXHIBIT D ‘ D

o ————

IN THE CIRCUIT COURT OF THE 18TH JUDICIAL CIRCUIT IN AND FOR SEMINOLE COUNTY, FLORIDA

-

. : . Page: 1
08/27/2014 2:04 PM . : . : .Case # 2013CF002709A

STATE OF FLORIDA vs SECKINGTON, CHRISTOPHER MICHAEL ’ :f OBTS # 5901133078

Agency: ASMU
DOCKET SOUNDING Opened At 01:33 PM on 08/27/2014 ‘In Courtroom J1, With the Following:

Circuit Judge: DEBRA S NELSON .Deputy Clerk: PATRICIA TABOR
State Attorney: B. BYNUM/M. MCCARTHY/S Defense Attorney: HAUSLER, JUSTIN GARY . ,
Public Defender: S. BRYSON/D..MEGARO Deputy Sheriff/Bailiff: T. DEMPS . ‘
Court Reporter: DIGITAL : '
Charge(s): .

Description ' . Citation Bond Bondsman
TRAFFICKING IN AMPHETAMINE OR METHAMPHET.

MANUFACTURE METHAMPHETAMINE .

POSSESSION OF NOT MORE THAN 20 GRAMS OF

USE OR POSSESSION OF DRUG PARAPHERNALIA

B W N P

Defendant Was: Presert for DOCKET SOUNDING, In Custbdy, Sworn
State Attorney B. BYNUM/M. MCCARTHY/S. STONE Was Present
Defense Attorney HAUSLER, JUSTIN GARY Was Present

For Ali‘Charges: .
Defendant returned to custody
; The Court granted defense motion to continue

a*

1
iLocket Sounding continued to 09/24/2014 at 09:00 AM in Courtroom 5D, at the Criminal
|Justice Building, 101 Bush Blvd, Sanford, FL 32773 before Judge DEBRA S NELSON

‘ '

|COURT INQUIRED OF DEFENDANT AS TO FERRETTA HEARING.
'COURT FINDS DEFENDANT COMPETENT TO PROCEED ON HIS OWN BEHALF.
.DEFENSE MOTION TO WITHDRAW WAS GRANTED. COURT ANNOUNCED JUSTIN HAUSLER WILL BE STAND BY COUNSEL.

- - : N T~
t L :
: ) : Judge: - . .

tRECEIPT OF DEFENDANT:
'T hereby acknowledge recelpt of the fore901ng .

X

Defendant's Signature " Address (include City, State & Zip) Phone Number

If you are a person with a disability who needs any accommodation in order to participate in
this proceeding, you are entitled, at no cost to you, to the provision of certain assistance.
[Please contact the ADA Coordinator, Court Admlmstratlon, 301 North Park Avenue, Sanford,
FL 32771, telephone number (407) 665-4227 at least, 7 days before your scheduled court

appearance, or immediately upon receiving this notlficafi on if the time before thé scheduled
appearance is less than 7 days; if you are hearing or voice impaired, call 711.

T -RLCMMM o
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Hausler failed to obtain certified copies of Petitioner's occupational licenses to do 24 h;our__l
emergency repairs and remodeling for the past 23 years using his residence as a place of business.. -
Hausler failed to do items a-m on page 6 of Petitioner's § 2254 Motion (See Appendix G page

6).
Hausler failed to state sufficient facts to show that Defense Counsel may very well have

prevailed on a more artfully presented motion for judgment of acquittal based upon the evidence he

SOUT

alleges was presented against Petitioner at trial. (See Appendix G page 10).

Hausler failed to advance the Lack of Knowledge of the lllicit Nature of the Céﬁtrolﬁ_,l'é_d

Cace
A

Substance” theory at trial. (See Appendix G page 13).
Hausler failed to hire an expert witness whose testimony would have been exculpatory at trial.
HEVE

(See Appendix G page 15).

Hausler failed to investigate and challenge the constitutionality of ANY MIXTURE (i.e. p’(ldl

R

water, toilet water, liquid waste, or dog crap) in Florida Statute § 893.135 (1)(f) (See Appendix G page
24), - Aitolled
Hausler failed to file a motion to dismiss under Florida Statute § 3.190 (c)(4) where Petitit;ﬁé;

would have taken the 7 year plea offer had the 3.190 (c)(4) motion been denied. (See Appendix G ﬁég‘e

Lk

30).
Hausler failed to investigate the legislative intent in Florida Statute § 893.135 (7) (S’eé
Appendix G page 32). o pLng«
Hausler did not prepare at all for the sentencing hearing. There were lots of mitigating evxcllter‘lcei
(See Appendix G page 34). n

Y ngan
I

Had Hausler discussed the case with Petitioner prior to the trial Defense Counsel would Have

been able to use the following valuable information at trial.

APPENDIX “F”

l




pancreatic cancer, obtained permission to live with Petitioner from brother, tenant, Lawrenéce
Seckington and owner Ruth Seckington until an opening became available at the hospice on or about
August 28", 2013. About August 29", 2013, Robert arranged for the Hospice Nurse Practmonef to ,

come to the house and through the Medical Doctor on the phone prescribed Robert Murry 15 doses of

intravenous hydromorphone (pain medication) per day for 30 days, and they had a wheel | chalr
delivered the next day. A search warrant was signed by a County Judge on or about September 7;“’,
2013. About September 8™, 2013, Robert Murry started to leave tablespoons with left over crusty WHi’té
residue and used syringes from the cold process of preparing his intravenous 1nJect10rf§0b'f

hydromorphone in plain view which was about once per hour. When Petitioner observed the spdoﬁé

and syringes in plain view he collected them and put them in the cabinet where Robert's new syrirfgeg

were in Petitioner's cabinet above one of the office's desks. Petitioner was using the premiss as” s
office and shop for his kitchen and bathroom remodeling business. On or about September 11*%, 20?1:3
Robert Murry began to pass out after every intravenous injection of hydromorphone. On Septenibe‘r

17" 2013 Robert Murry had his 7 year old son over for a possible last visit. Robert Murry's sofr Vvas '57151

Riddelin or Adderal, a child behavioral medication made of methamphetamine. Robert Murry pag‘ &

out in the master bathroom with the door shut and locked. His son had to urinate so he did so in tw6’32

ounce plastic bottles with some household cleaner and waste already in them. Petitioner was unawiie

of this. When Robert Murry came to he placed the 32 ounce plastic bottles in the closed shower s{all

that contalned a few 5 gallon paint buckets and other household cleaning supplies. Petltloner f\@h‘s

unaware of the urine until January of 2015 when inmate John Williams, at Apalachicola Corx‘e rioﬂ 1 :

Institution informed him of the story told to him by a prisoner in Citrus County explaining the eveﬁfé

that occurred in Altamonte Springs where a Defendant was sentenced to in essence life for a couple of

soda bottles of urine from a kid on Adderal or Riddelin.

At an_unknown _time in the afternoon of September 17", 2013 Petitioner was pgﬂs_d.cmmiiié;

S
way to his bank and arrested. In the late afternoon prior to the search of the premiss Robert Mufr‘y,ﬂad




G

returned with two adults, one male one female. They had parked in the park behind the residence afld

used the keys petitioner had provided him with on August 28", 2013, to gain entry. At an unkn" Wi

time in the evening of September 17", 2013, the search warrant of Petitioner's remdence/ofﬁce
shop was executed.

When the police called Lawrence Seckington and notified him to come and open the front dbor
Lawrence informed Robert Murry and his two comrades and they hastily fled out of the back door

Petitioner was informed of this by letter from Lawrence in March of 2015. Lawrence Seckington W’afs

never deposed or questioned by Defense Counsel. During the search Law Enforcement recovered-’[ 6

"
32 ounce plastlc bottles and extracted samples of unknown liquid from each. The unknown hquid K hg
sent to the DEA Lab, who five months later claimed that the unknown liquid tested positive for tra{'ge;

amounts of methamphetamine and weighted over 14 grams. Defense Counsel never had the unkné)‘%’l
liquid retested to determine the amount of usable methamphetamine it contamed as Petitioner h‘ad

requested numerous times (See Appendix E Exhibit E). At trial the DEA Agent, Charles Lochér

testified that “to make methamphetamine in this instance with the one-pot, amonium nifr'gté 4
fertilizer....Coleman Fuel...pseudoephedrine....starting fluid....lithium strips, you’re adding water ’toj aﬂ

of this, so it just makes a very very explosive container.” (TT 62-63). Locher testified that his “traln‘tflg

and experience” led him to believe that they were one-pots but provided no scientific proof of thi ,‘ t
trial. Agent Locher then testified (TT 82-115) “In these two pictures, were you able to see items that

your training and experience tells you could be used towards the manufacture or mgest10fr"of

TG

Defense Counsel had asked an expert witness about the mountain dew bottle he would have dlscov%fe%

that a 16.9 ounce bottle was way to small to be used for the manufacturing of methamphetanﬁﬁé}

. LA e )
Defense Counsel should have motioned for the exclusion of the mountain dew bottle as the State faJ"l":_




bottle” in question with the Petitioner. He never objected to the inclusion of the Gatorade bottle or 'tned'

to determine the results of the testing done on it yet it was allowed to be State's exhibit eleven when it

exclusion of the empty table salt container as the State failed to prove the empty table salt contaifi€r
BRI A
that was to be used in the final stage of the manufacturing process was going to be used. TheS?été
failed to prove relevance, produée fingerprint evidence, failed to test the prior contents or collect'*-ﬁfe:
container itself as evidence as such the Florida and Federal rules of evidence require the exclusip{i éf

prejudicial and irrelevant evidence. The DEA Agent Charles Locher then testified that “you have’;s*&sﬁé

plastic tubing there.” inferring that plastic tubing is used in the one-pot manufacturing proceés.' Hﬁa

Defense Counsel done the appropriate research and consulted an expert in the one-pot manufactuff"rf:

process he would have discovered that plastic tubing is not used in the one-pot manufacturing proéés%
therefore, the picture of the plastic tubing is irrelevant prejudicial and against the rules of evidence ahd

Defense Counsel should have motioned for the exclusion of the picture of the plastic tubing. Hé'é '

+

Defense Counsel discussed the picture with Petitioner he would have informed Defense Counselft'ﬁ?xt

L s
was a picture of a broken computer cable that needed replacing. Next Locher testified “and then- th

rubbing alcohol can also be used.” had Defense Counsel questioned an expert in the proces_é_;; Gf

manufacturing by the one-pot method he would have discovered that rubbing alcohol containis “a
minimum of 9% water and would have caused an immediate explosion if combined with the requir’ie:c‘l

T 3
chemicals necessary to manufacture methamphetamine. Defense Counsel should have motioned fq%ﬂt’fffé

%
it
&c;

exclusion of the picture of the empty bottle of rubbing alcohol. The State failed to prove reté

‘ “i
_produce fingerprint evidence, failed to test the prior contents or_collect the container itself as evidenh

Had Defense Counsél discussed the picture of the empty container of rubbing alcohol with Petitibﬁéif



he would have found out it was put there to remind him to buy more for his first aid kit. Locher then_

testified about State's exhibit Fourteen stating “You see the gas treatment behind, that’s used iﬁ: !

proceSs, the initial process of manufacturing methamphetamine, not the end process.” Had Defe'ntse"

Counsel consulted an expert in the one-pot manufacturing process he would have discovered that} th :
cost of gas treatment is prohibitive, costing three dollars or more for eight ounces while a_v B3
desirable and more commonly used charcoal lighter fluid costs less as most organic solvents cost f
cents for eight ounces; the use of gas treatment is unheard of in the one-pot method of manufacturﬂf‘iﬁg
methamphetamine. The State failed to prove that anyone was seen using the gas treatmentﬂﬁ;

PR
R

manufacture methamphetamine as such the State failed to prove relevance, produce ﬁngerpﬂi{t

S

evidence, failed to test the prior contents or collect the empty container itself as evidence. This requﬁf‘e’é

the exclusion of prejudicial and irrelevant evidence. Had Defense Counsel discussed the picture dF-thg
empty bottle 6f gas treatment with Petitioner he would have been informed that for Pe;i‘tioné‘r.-:i
company vans he fills the empty gas treatment bottles with transmission fluid and stores them 1n1*°h‘e
engine compartment, as 8 fluid ounces is usually the perfect amount to add and the bottles neck is verS?
narrow and fits nicely into the filler tube resulting in minimal spillage. Locher then testified abdﬁt

: b
State's exhibit 12 stating “The propane fuel is used for initial manufacturing” had Defense Cpu@‘égl

discussed propane with an expert in the one-pot manufacturing process he would have discovéfeféi Ht

propane is not used and cannot be used in the manufacturing process. Defense Counsel should Havé

motioned for exclusion of the picture of propane fuel and in failing to do so provided ineffe

assistance of counsel. Locher testified about exhibit 15 stating “the plastic jars™ that's a “proli é
thing”... “But the plastic jars right here is another jar with liquid in it, unknown liquid.” The Stﬁté

falled to prove any of the items in exhibit 15 were used or were going to be used in the manufactuﬂi‘té

process. Had Defense Counsel discussed exhibit 15 with petitioner he would have informed ‘hmi B

State's exhibit 20 shows a bag of butterscotch candy which Petitioner intended to fill the p

and place it on the top shelf in exhibit 15 along with the 11 other jars of candy. Defense Cotins:



R

i

failure to try to have exhibit 15 excluded because Florida and Federal law requires irrelevant and
prejudicial evidence to be excluded, resulted in ilﬁf:féii\/(é .assistance of counse@])efense Cbl‘J:‘I};S‘  :

i
failed to object or motion for exclusion of exhibit 19 “that area where you were talking about ,t’:l’ge.
plastic jars?” Which was irrelevant and prejudicial to the charge of trafficking in amphetamine. Loc e

testified about State's exhibit 20 next stating “yes” to the question that the “propane thing”

propane lighter and “that with various plastic bottles that are used to manufacture that one-pot meth

exhibit 16. Next Locher testified about State's 17 stating “you got the needles for one thing...cloi’_ﬁti(_ﬁf;ffi_

swabs...your spoons have a white substance in it...syringes...butane lighters” Had Defense Coufféél

consulted Petitioner on exhibit 17 Petitioner would have informed him that the white substance on'{}

spoons was hydromorphone from Petitioner's room mate, Robert Murry, who was dying of panc}fééﬁ%

cancer and self administering intervinious injections of pain medication on an hourly basis using a e

used 5 methamphetamine test kits on the 5 spoons which all showed positive results. Weber e
testified that he used 5 methamphetamine test kits on the 5 cotton swabs which all showed posi't"i"'-'"vé

results. Weber then testified he found 8 vials of suspected powder methamphetamine weighin‘éﬁl{é

grams total and used one methamphetamine test kit on one vial, which showed positive resil

_134-135). Had_Defense Counsel consulted with Petitioner about.the..8_vials_prior to-the trial hp.wr“% )




Defense or to the Jury which was led to believe that all 8 vials field tested positive for a total of 10

grams of methamphetamine and was extremely damaging State's evidence against Petitid’ t.

Competent counsel would have had the 8 vials lab tested and excluded as evidence at trial. State's

exhibit 21 shows about 10 used carpet razorblades, a pill bottle and a pipe with “burning.” Competent

counsel would have pointed out there was no field test or lab report or finger print test on any

possibly marijuana....li

finger print test was ever presented to the Defense or Jury. However, Defense Counsel never obj' :
to or motioned for State's 23 to be excluded. Competent counsel would have. Counsel provi:EI:‘;é:ic;ic
ineffective assistance of counsel. State's 24 shows a picture of over $750.00 of small construction to"ols

which contained a “mask...with the two air purifying respirators...used in the manufacturi

methamphetamine.” No field test, no lab report or finger print test were presented to the Jury. Fdd

i
N

Defense Counsel consulted Petitioner he would have been aware that the respirator was for painting in

Petitioner's kitchen and bathroom construction company whose official shop was the re31dencé .r
alleged scene of the crime. State's 26 and 27 are pictures of a tool box containing over $1,000. OO‘df

o

specialty tools for plumbing. Locher testified that the calculator, a copper fitting and BB's “a -IQ’E‘

times...there for the cook.” Had Defense Counsel consulted a one-pot expert he would have retih

that Locher was no expert and entirely reaching beyond speculation and motioned for exclusion >w6_ ﬁ

Y
ok Vi

have been recommended and required by Florida and Federal law. In State's 30 Locher testified *th
“And see all the colors and different colors here,” when the picture plainly showed that on top was"a

layer of clear liquid and on the bottom appeared to be what looked like wet kitty litter or floor dry‘tﬁéfé




“And then you see your lithium strips, the little black spots is lithium strips,” when in fact lithium stnp‘s?

are not used, the lithium must be small clumps and dissolve in the sludge. Locher then state's; “anid

then see the copper? That could be some copper from what he had in there earlier.’.’ Had Defense
Counsel consulted a one-pot expert he would have been aware that copper is never used in the onev ot
process and méved for exclusion of the conclusion that these pictures were scientifically pro l'
“one-pots”. State's PP is a syringe with a “little bit of liquid like its possibly been used or setto
used...would that be relevant to the manufacture or possession of methamphetamine?..The u!
Defense Counsel provided ineffective assistance of counsel. By not objecting to the fact that there § 1S

no lab report on the contents of the syringe as Petitioner claims it would have been likely

. hydromorphone and should have been excluded. Defense Counsel should have discussed the syriff’g’e

evidence with Petitioner and had a lab test done on the syringe prior to trial. State QQ was 3 pip}gl'
were never field tested or lab tested. Allowing the State's testimony that ‘“one is deﬁffftéi
methamphetamine and one is marijuana.” go unchallenged shows how trial preparation is non-existént
which is I.A.C. State's RR was 2 butane lighters (Bic brand), Allowing 2 common lighters to be usel‘i‘as

" evidence without challenging their admissibility was ineffective assistance of counsel. State's SS

testimony was “its the spoons containing the white powdery substance.” This testimony alone was afkit

took for the State to have admitted into evidence 5 spoons that detective Weber testified he-ﬁqldf'?p

El

all the spodns for methamphetamine when in fact Petitioner knows they were used for ﬁréi)ai g

hydromorphone. State's VV were “several funnels” Defense Counsel was I.A.C. Because it is o
unusual for a construction company to have funnels in the storage closet in there office. State's

were “Coffee Filters” no evidence was presented that the coffee filters were used by Petitioner ‘or

LA

anyone else to manufacture methamphetamine. It it not unusual for a construction company to Hav
coffee filters in the office pantry full of coffee,cream and sugar. Defense Counsel provided ineffé}i‘:% e

for the coffee filters exclusion. Had De ‘

assistance of counsel by not objecting_and motioning

Counsel discussed State's UU with Petitioner and an expert in the one-pot method he would h é

<




discovered that the “notes or recipes” were not for manufacturing methamphetamine by the one-p_,ot_"'

method and had them exclﬁded. State's QO or exhibit 40 was 2 grams of suspected cannabis which was

never field tested or lab tested. Had Defense Counsel discussed the suspected cannabis with Petitioiiér

\ ~

he would have discovered there was a high probability that it was not cannabis but a form of lg'gé!

smoke and Petitioner would have insisted on it being lab tested. Defense Counsel's allowing it to b

into evidence without objection, scientific proof, or a motion to sever amounted to ineff:

assistance of counsel, and severely prejudiced Petitioner at trial. State's NN or exhibit 41 were thg"

o

vials of white powdery substance of which only one was field tested and Detective Weber stated hé‘é

positive for methamphetamine result. Had Hausler discussed the contents of the 8 vials prior to triél’}ié

would have been informed that they contained Petitioner's dietary salt and should have been lab tes't’eii

and excluded instead, it was allowed in as State's evidence as proven 10 grams of methamphetamiri

All this questionable evidence that could have and should have been excluded by objectiot Gt

motion or both was a deciding factor in the jury verdict. By Defense Counsel not objecting to and

motioning for exclusion of the questionable evidence was a classic case of LA.C. By Hausler ndVs

objecting to any of the State's exhibits, by not properly investigating them, having them tested b)'; gm

independent lab by not calling upon an expert in the field he had no knowledge of, all proved he vk)as

operating under the “Ethical Conflict” and did not have Mr. Seckington's view or interest i
innocence.

Hausler did not operate at a level that other attorney's would have.

[
s

4

Lx




hl

GROUND ONE:
The Trial Judge reversibly erred by knowingly reappointing counsel that was not
conflict — free and Defense Counsel was ineffective for failure to withdraw from
representing the Petitioner after filing a “Motion to withdraw as Counsel of
Record” that cited an “ethical conflict of interest” and an “irrevocable broken
attorney/client relationship” that was granted by the Trial Judge, thus violating
Petitioner’s 14™ and 6™ Amendment rights to the U.S. Constitution. '

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1. This ground was presented to the Trial Court and to the 5™ DCA as ground seven of Petitioner’§ _
3.850 (See Appendix E page 43-46), Ground Seven of his 2™ Amended 3.850 (See Appendix D
page 41-42a) and Ground Seven of his Initial Brief on appeal of his 3.850 (See Appendix F page
40-44).

2. Defense Counsel, Justin Hausler was appointed counsel of record in June of 2014 and Petitioner
immediately instructed Hausler to:

(a) Investigate and become familiar with the relevant law on “unusab}e/uhmarketable”
mixtures and challenge the quantity of methamphetamine attributed to i’etitioner for
Count One trafficking in over 200 grams of a mixture containing methamphetamine.

(b) Have the approximately 10 grams of white powdery substance in eight unmarked vials
suspected of being methamphetamine tested by an independent laboratory because it was
“my” (Petitioner’s) “No Salt” or “Dietary Salt” which is gravamen to defending the
constructive possession aspect of Count One. |

(c) Have the unknown clear liquid mixture analyzed by an independent laboratory to verify
Petitioner’s rational assumption that no usable methamphetamine can be extracted from
the unknown clear liquid mixture and determine it had no “Street value” and/or “Street
weight” which is gravamen to the lack of knowledge of the illicit nature of the contraband
claim that Petitioner will be pursuing at trial.

(d) Obtain a fingerprint expert to testify that Petitioner’s fingerprints were not on the two 32

ounce plastic bottles that contained the unknown clear liquid mixture with more than zero

APPENDTX 6
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grams of invisible methamphetamine because I (Petitioner) suspect that the State is
withholding the negative results of the fingerprint analysis.

(e) Locate and depose Confidential Informant Robert Murry, to establish that he was living
with Petitioner on his side of the residence to prove joint occupancy which requires the
State to prove by independent or direct evidence constructive possession.

(f) Obtain certified copies of jail records to prove Petitioner was already in jail when the
search warrant was executed which will make it more difficult for the State to prove
constructive possession with only property ownership as evidence of possession.

(g2) Locate and depose Mike Fortune, Shawn Duffy and his girlfriend Balinda to establish
their presence the day of the search warrant’s execution.

(h) Have an expert certify that the suspected recipe for manufacturing methamphetamine by
the one-pot method was for something else and file a motion to suppress the recipe.

(i) Try to negotiate a plea bargain with the State to drbp the trafﬁcking charge because they

Flori do. Sfﬂfh’ie . . .
have no usable drug as required by §"893.135(7) and sentence Petitioner to six month in
jail, the standard sentence for manufacturing by the one-pot method in Seminole County
since Petitioner already has served nine months.

() File a motion for bond reduction since the State has no evidenqe to support the chérge of

trafficking according to legislative intent as stated by Florida Statute § 893.135(7) quoting

State v. Hayes, Chapman and Rolande-Gabriel. S‘ee Pm" case ¢ I'T"QS

(k) Bring the depositions to this case to jail for Petitioner to hear or read.
(1) Bring Petitioner pictures of the tangible evidence.

(m) Deliver a copy of the discovery information to the Petitioner to keep.

Prior to trial Counsel never performed any of the instructions in items a-m above.

On August 12, 2014, Counsel filed a “Motion to withdraw as Counsel of Record” that cited an

ethical conflict of interest and an irrevocable broken attorney/client relationship (R-97) (See

Appendix D Exhibit F).
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4. On August 27, 2014, the Trial Judge granted Counsel’s Motion to withdraw as Céunsel of Record
(R-102) (See Appendix D Exhibit I).

5. On August 27, 2014, Petitioner requested conflict-free counsel to assist him in preparing for trial
by doing the things requested in supporting facts paragraph number two a-m above.

6. On August 27, 2014, instead of the trial judge appointing conflict-free counsel to assist Petitioner
in preparing for trial she made Petitioner represent himself and appointed Hausler whb was
moments ago granted his “Motion to Withdraw as counsel of record” because of an ethical
conflict of interest reappointing Hausler‘s‘t;:i-by counsel against Petitioner’s multiple objections.

7. On September 8, 2014, Petitioner filed a motion for a “Nelson Hearing” because Hausler was
refusing to cooperate in Petitioner’s case (R 1 12-14‘;‘ (see Appendix G).

8. On October 9, 2014, Petitioner requested, in court,for a continuance to prepare for trial and for the
trial judge to appoint conflict-free counsel to assist him in obtaining subpoenas for witness, obtain
expert.witnesses and getting lab reports done. The trial Judge denied the request for a continuance
to prepare for trial and reappointed Hausler who still had done nothing to prepare for trial and still
had the unresolved ethical conflict of interest back to represent Petitioner at trial which she
ordered to start the very next day. -

9. Jury selection was the next day and Hausler still had done nothing to prepare for trial.

10. Petitioner proceeded to trial the following day with Hausler or 1n essence with no lawyer after
objecting to Hausler’s representing him multiple times, where Hausler committed the serious and
fatal errors Petitioner alleges in his 3.850 and 9.141(d) motions. Thus, Petitioner was denied his
14" and 6™ Amendment rights as the drafter’s of the U.S. Constitution had envisioned.

11. Deficient performance was the trial court aﬁd defense counsel failed to ensure Petitioner. had
conflict-free counsel to put the States evidence through adversarial testing.

12. Prejudice isqhad Petitioner had conflict-free counsel he would have been acquitted or received a

lesser sentence.

(b) If you did not exhaust your state remedies on Ground One, explain why: N/A
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(€) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground One: N/A

GROUND TWO:
Defense Counsel, Justin Hausler provided ineffective assistance for failing to
argue during the J.O.A. hearing that the trial court erred when it ruled that the
Petitioner was the exclusive occupant of the premises where the contraband was
found when the evidence at trial overwhelmingly proved the premises was jointly
occupied whereby the State failed to present independent proof or direct
evidence of constructive possession of the invisible methamphetamine or the
suspected two grams of cannabis, thus violating Petitioner’s 14th and 6th
Amendment Rights to the U.S. Constitution.

(2) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1. This ground two was presented to the 5" DCA as Ground Two of Petitioner’s 9.141(d) Motion
and to the Trial court and 5™ DCA as Ground Five of Petitioner’s 3.850 Motion and as Ground
Five of his Initial Brief @n appeal (See Appendix C, page 31B-39B and Appendix D page 32-37
and Appendix F page 29).

2. State’s first witness, Petitioner’s brother, Lawrence Seckington testified that he has suffered from
schizophrenia for 25 years and has accessed Petitioner’s construction office using a butter knife,
which caused permanent damage to the wood surrounding the door knob’s locking mechanism
allowing easy access to the Petitioner’s side of the residence by anyone desiring to enter them.

. (TT. 43) Lawrence also testified that Robert Murry was staying on Petitioner’s side of the
premises while he was suffering from terminal pancreatic cancer, and that the hospice nurse
practitioner visited Robert Murry at the premises and had the hospice doctor prescribe him 15
intravenous injections of hydromorphone per day for 30 days (TT. 45-46) which was the source of
the five spoons with white crusty residue, the syringes and Q-tips that were tested by the F.D.L.E.
and the results withheld from the defense while the jury was told they field tested positive for

methamphetamine. (See Appendix I page 43-47)

3. Prior to the search of Petitioner’s construction office and residence he was already arrested at his

bank and was in the county jail when the search was executed. Police confiscated from Petitioner
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a smart phone, keys to his office and $ 275 in cash none of which was illegal yet none of these
items were ever returned to Petitioner or his family.

4. Lawrence testified that Petitioner had employees and visitors over to the house everyday and at all
hours of the day and night (TT. 44-45). Lawrence did not know what items the Petitioner’s
employees and visitors brought to the house or took with them when they left (TT. 47).
Approximately one out of three days,- Petitioner’s employees and visitors would stay overnight
(TT. 47). Many people had access to Petitioner’s construction office prior to the police search
(See Appendix I). It should be further noted that on the day of the search, Detective Weber’s
surveillance was not ongoing all day nor was he watching the sides or rear entrances to the home,
just the front. Other individuals other than the three individuals that police specifically witnessed
entering and leaving the home may indeed have Aexisted.

5. None of the “contraband” was in plain sight or plain view.

6. No independent proof or direct evidence was ever presented by the State at trial to disprove the
Petitioner’s defense theory that the two 32 oz. plastic bottles that contained the unknown clear
liquid mixture that contained more than zero grams of invisible methamphetamine, the four pléstic
containers that contained two grams of suspected cannabis, eight unmarked vials that police
suspected containéd 10 grams Qf methamphetamine and other suspected contraband belonged to
joint occupant Robert Murry or Lawrence Seckington or one of the many employees or visitors.
The State inferred through the Petitioners ownership of the construction office on his side of the
residence that the contraband was owned and possessed by the Petitioner.

7. Had Defense Counsel presented the supporting facts listed above to the trial Judge during the
J.O.A. hearing, the trial court would h;dVC granted the judgment of acquittal on each of the two
drug charges. ‘

8. The deficient performgnce was counsel failed to argue that the premises was jointly occupied.

q. The prejudice was the J.O.A. was denied without it.

(b) If you did not exhaust your state remedies on Ground Two, explain why: N/A
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(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used-to exhaust your state remedies on Ground Two : Raised as Ground two in

Petitioner’s 9.141(d) which was summarily denied by the Fla. 5" DCA (See Appendix C, p. 31B-39B)

GROUND THREE:

Defense counsel was ineffective for failure to advance the Petitioner’s affirmative
defense theory at trial concerning his “lack of knowledge of the illicit nature of
the controlled substance” violating higi4th and 6th Amendment right under the
U.S. Constitution '

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1. This ground was presented to the trial court and 5" DCA as Ground Two of Petitioner’s 3.850
(See Appendix D, page 19-24 and his Initial Brief on Appeal Appendix F, p. 18)

2. Petitioner claims that the unknown clear liquid mixture that contained more than zero grams of
invisible methamphetamine was produced and/or hidden by someone else in a pile of cleaning
buckets in the closed shower stall.

3. Petitioner advised Defense Counsel that his employees and visitors would often pile cleaning
supplies and construction materials in the empty shower stall and it was reasonable for Petitioner
or any lay person to not know that the buckets contained enough controlled substance of an illicit
nature (over 400 grams) to be charged with capital importation or manufacture of
methamphetamine which carries a mandatory minimum life sentence and $250,000 fine.

4. Counsel agreed to present this defense theory to the jury then failed to present either the theory
itsglf or any evidence to support the theory at trial. Evidence was readily available that no
reasonable person would have know that the unknown clear liquid mixture /inside the two 32 oz
plastic béttles contained detectable amounts of invisible contraband just by looking at it. Hausler
merely had to ask the investigators and the laboratory technician at trial if ‘they could have been

certain that the mixture contained detectable trace amounts of invisible metli'amphetixmine by
ave heen

—————————simply-looking-at-the-mixture-without-testing-it-later—The-answer-would-obviously trad¥e“no™:
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With this evidence, Petitioner would have been entitled to the jury instruction on his defense
theory “Lack of knowledge of the illicit nature of the controlled substance” That includes:
“If you have a reasonable doubt on the question of whether

Christopher Seckington knew of the illicit nature of the controlled
substance you should find him not guilty.”

5. When the judge asked counsel if he agreed with the deletion of this crucial jury instruction,
Hausler stated “ Not applicable, Your Honor” and allowed the court to strike it. (T-175, L 1-6; See
Appendix D, Exhibit B)

6. The Trial court gave Hausler a final chance to argue for inclusion of this crucial jury instruction
by reminding the gggﬁs that the “Lack of knowledge” paragraph had been deleted. When asked if

) n .
he had any final 2djectig>n to this deletion, Defense Counsel stated “ No, Your Honor”.

7. The deficient performance was Hausler failed to present ény evidence to support the theory of
“Lack of knowledge of the illicit nature of the controlled substance” and agreed to delete the jury
instruction on “Lack of knowledge of the illicit nature of the controlled substance”.

8. The prejudice was that but for Hausler’s error the outcome of Petitioner’s trial would have been

different, an acquittal would have resulted.

(b) If you did not exhaust your state remedies on Ground Three, explain why: N/A

(c) Direct Appeal of Ground Three:
(1) If you appealed from the judgment of conviction, did you raise this issue? [JYes M No
(2) If you did not raise this issue in your direct appeal, explain why: It is an ICA claim which is

more appropriate for a 3.850 motion.

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? M Yes O Nd
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3.850

Name and location of the court where the motion or petition was filed:

18" Judicial Circuit Court, Seminole County Florida

Page 14 of 43



Docket or case number (if you know): 13-2709 CFA

Date of the court's decision: July 18, 2017

Result (attach a copy of the court's opinion or order, if available):

(See Anpen#ix) Order Ground Two Order Denying Defendant’s Second Amended 3.850 Motion

(3) Did you receive a hearing on your motion or petition? O Yes M No

(4) Did you appeal from the denial of your motion or petition? & Yes [0 No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
M Yes ONo

(6) If your answer to Question' (d)4) is ';Yes," state:

Name and location of the court where the appeal was filed:

5th DCA Florida, 300 South Beach St., Daytona Beach, Florida

Docket or case number (if you know): 5D17-2623

Date of the court's decision: March 19, 2018

Result (attach a copy of the court's opinion or order, if available):

Dp.2nd 1o lasf‘paje,
Per Curiam Affirmed (See Appendix &, 1=

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise

this issue: N/A

(¢) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Three : N/A

GROUND FOUR:

Defense Counsel was ineffective for failure to hire expert witnesses whose testimony
would have been exculpatory at trial resulting in acquittals for the Petitioner which is a
violation of Petitioner’s 14th and 6th Amendment rights under the U.S. Constitution.
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(2) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1.

This Ground Four was presented to the Trial Court and 5 DCA as Ground Four of Petitioner’s

3.850 and hié Initial Brief on appeal of his 3.850 (See Appendix D, page 28 and Appendix F page

©26).

Defense Counsel failed to hire a fingerprint expert to gather and tést fingerprint evidence taken
from the two 32 oz plastic bottles of unknowﬁ clear liquid mixture that contained more than zero
grams of invisible methamphetamine as well as the 27 items suspected to contain controlled
substance residue which were sent to the FDLE yet the results from the FDLE testing were
withheld from the defense leading Petitioner to conclude the FDLE test results where exculpatory
and definitely not incriminating or the state would have used them.

Petitioner argues that such fingerprint experts were readily available for trial, had Couhsel
requested same.

At a minimum, a jury hearing that fingerprints found on the buckets, bottles and other suspected
illegal items did not match the Petitioner, or they matched other individual would have produced a
different trial outcome. (i.e., acquittal).

Defense Counsel failed to hire a forensic chemist to re-test the unknown clear liquid mixture that
contained more than zero grams of invisible methamphetamine, as well as the 27 items sent to the
FDLE for drug testing.

Petitioner argues that the independent forensic expert would have confirmed Petitioner’s rational
belief that the unknown clear mixture was not a volatile “active cook” in progress, but urine from
a methamphetamine user mixed with household cleaning supplies that contained a detectable
amount of invisible methamphetamine so minute that no usable amount of methamphetamine
could be extracted from the unknown mixture.

Whether or not the unknown liquid mixture contained a usable amount of invisible

methamphetamine was an important distinction for the jury to understand.
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8. The independent forensic chemist should have also testified if the suspected cannabis was illegal
or just one of the many thousands of legal green leafy substances available at local smoke shops
that will get a person high, relieve anxiety or was for other purposes.

9. The independent expert should have also testified if the five spoons, three pipes, one syringe and
eight vials contained methamphetamine, hydromorphone or anything else illegal since Robert
Murry was an avid user of intravenous injections of hydromorphone for his terminal pancreatic
cancer.

10. If the independent expert chemist would halve established what kind of substance the suspected

illegal items contained it would have raised reasonable doubt with the jury that the Petitioner was

respons1b1e for it. ESSIDeaa S thee the fO rams of {'BMC salt was presenfeeﬂ +o
the jury as field ‘vg Qs.h\/Q{or omp\md‘ammﬁ .

11. The deﬁcwnt performance was Hausler failed to hire fingerprint and forensic chemist expert
witnesses that would have provided exculpatory evidence at trial.

12. The prejudice was the exculpatory evidence would have produced a different trial outcome. (i.e.,
acquittal).

(b) If you did not exhaust your state remedies on Ground Four, explain why: N/A

(c) Direct Appeal of Ground Four:
(1) If you appealed from the judgment of conviction, did you raise this issue? [JYes M No
(2) If you did not raise this issue in your direct appeal, explain why:

It is an ICA claim which is more appropriate for a 3.850 motion.

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? ™ Yes O No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3.850
Name and location of the court where the motion or petition was filed:

18" Judicial Circuit Court, Seminole County, Florida L B

Docket or case number (if you know): 13-2709 CFA
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Date of the court's decision: July 18, 2017

Result (attach a copy of the court's opinion-or erder, if available):

(See Appendix, H p 6) Order_Denying Defendant’s Second Amended 3.850 Motion

(3) Did you receive a hearing on your motion or petition? 0O Yes MNo

(4) Did you appeal from the denial of your motion or petition? M Yes [ No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
M Yes ONo

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

5th DCA Florida, 300 South Beach St., Daytona Beach, Florida

Docket or case number (if you know): 5D17-2623

Date of the court's decision: March 19, 2018

Result (attach a copy of the court's opinion or order, if available):

Per Curiam Affirmed (See Appendix D, p. 2™ to last page)

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise

this issue: N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Four : N/A

GROUND FIVE:

Defense counsel, Hausler, provided ineffective assistance by failing to challenge
the quantity of methamphetamine attributed to Petitioner for a 15 year
mandatory minimum and a 30 year maximum sentence for trafficking in
amphetamine during trial and at sentencing by failing to argue the trial judge
used an unconstitutional interpretation and/or statutory constructlon and
appllcatlon of Florida’s “trafﬁ otmg in amphetamme” statute. i N Vvio | ad': on

of Petitioners ldthand (th Amen Men‘\""'o‘ﬁnﬁ V. 8,
C,ensﬁhlho"\g N '

D+ V4=
KRiant=2
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(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1.

This ground was raisedto- the Trial Court and the 5" DCA in Petitioner’s 3.800(b), 3.800(a),
direct appeal and as ground one of his 9.141(d) and 3.850 Motions and in his Initial Brief on
appeal of his 3.850 (See Appendixes J, B, A, D and F.)

Petitioner claims that the unknown clear liquid mixture that contained more than zero grams of
invisible methamphetamine used to convict him is urine from a methamphetamine user mixed
with household cleaning supplies.

The DEA chemist in the instant case claims she has no idea what the unknown clear liquid
mixture consists of because she was only told to weigh it and test it to see if the unknown mixture
contained more than zero grams of invisible methamphetamine or any other controlled substance.
Her conclusion is that the gross weight is 263.4 grams of unknown liquid and the net weight is

more than zero grams of methamphetamine. (T 158, see Appendix K)\

" Over 100 inmates that have manufactured methamphetamine which Petitioner surveyed during his

\
five years of incarceration on this trafficking case who read the transcripts and saw the pictures of

the evidence all claim that the unknown mixture is unusable waste by-product left over from the
methamphetamine manufacturing process and no usable methamphetamine could be extracted
from the byproduct.

The DEA Agent that seized the unknown clear li-quid mixture claims that it looked like an “active
cook” or methamphetamine in the process of being made but has no scientific proof of that,
however it field tested to be flammable, hjghly acidic and tested positive for methamphetamine.
The State claims the unknown clear liquid mixture is “a mixture that weighs more than 200 grams
and tests positive for methamphetamine™ and even though it may only be urine, pool water, toilet
water or waste materials since it tested positive for methamphetamine it is a “mixture containing
methamphetamine” and that is all that the trafficking statute requires to convict.

The Trial Judge during the J.O.A. hearing at trial claimed the evidence at trial was the unknown

clear liquid mixture was usable liquid methamphetamine and was sent-to the-DEA for testing, -- -———

“none of the waste was sent”. (See Appendixes C, Exhibit A p. 167)
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8. Upon Denying the Petitioner’s 3.850 the Trial Judge changed her mind and claimed the unknown
clear liquid mixture was waste by-product of the manufacturing pr’oce? in order to be able to
v
deny Petitioner’s Ground One of his 3.850 because the 1% DCA made : “First Impression” ruling i L0 V 13
in Wilder v. State, 194 So.3d 1050 (Fla. 1* DCA 2016), that liquid by-product can be used to
determine the threshold weight for trafficking, and to hell with the Supreme Court of the United

States’ ruling in Chapman v. United States, 111 S.Ct. 1919-(1991) which held that congress

adopted the “market oriented approach” to punishing drug trafficking, whereby the “street weight”fa,ha_j- 05
d('S‘,“ﬁLufed y is to be used to determine the threshold weight for trafficking. (See Appendix H, p. 2, fﬁal
Judge’s order dismissing Defendant’s 3.850). |

9. There is no sciéntiﬁc proof the unknown clear liquid mixture is “liquid by-product” of the
methamphetamine manufacturing process. Therefore, Wilder is not controlling, Chapman is.

10. The State never alleges or proves that the unknown clear liquid mixture does not contain
unusable, toxic and unmarketable materials that must be removed before the invisible
methamphetamine can be consumed as required by legislative intent of Fla. Stat.§ 893.135(7)
quoting Chapman stated another way the State never proved the predicate 14 grams of a“usable
mixture\zontaining methamphetamine required for “trafficking in methamphetamine” required by
Fla. Stat. § 893.135(7),which is legislative intent.

11. By denying the Petitioner’s motion for J.O.A., the State used an unconstitutional interpretation
and/or Statutory construction and application of State Statute. State Court’s have decided this case
differently than the U.S. Supreme Court on a set of materially indistinguishable facts. This issue is
thoroughly discussed in Petitioner’s Ground One of his Second Amended Motion for
Postconviction Relief, (See Appendix D, p. 11) See Tracey v. State, 152 So0.3d 504, 505 (Fla.
201.4) “Any United States Supreme Court pronouncement factually and legally on point with the

present case will automatically modify the State’s law to the extent of any inconsistency.” In

Chapman v. United States, 111 S.Ct. 1919 (1991) the U.S. Supreme Court held “Congress®

“market oriented” approach to punishing drug trafficking under which the total amount of what is e ——

distributed” is used. As sﬁch, the total weight of the alleged waste product should not have been
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used to convict the Petitioner of “trafficking in amphetamine” because the conviction is not
copsistent with the “marketing approach” adopted by the U.S. Supreme Court in Chapman. See
See Griffith v. U.S., 871 F .3d 1321 (11" Cir, 2017) (also see Appendix D, p. 11, Ground One of
Petitioner’s Second Amended Motion for Postconviction relief)
35% So. 24297 (Fla, 1978)
Also see Griffis v. State, 365 So.2d 297 (Fla. 1978) “The express intent of the Legislature
was that the Florida trafficking statute be in uniformity with its Federal counter part.”
fl We base our conclusion on the expressed intent of National Conference of
Commissioners on Uniform State Laws in proposing the Uniform Controlled Substance Act, the
act after which Ch. 73-331, § 12, Laws of Florida, was modeled. In their prefatory notes to the
Uniform Controlled Substance Act, the Commissioners stated: “
“This Uniform Act was drafted to achieve uniformity between the laws
of the several States and those of the Federal government. It has been designed

to complement the new Federal narcotic and dangerous drug legislation and

provide an inter locking trellis of Federal and State law to enable government at

all levels to control more effectively the drug abuse problem.” Griffis at 301

" We must also conclude that it was not the legislative intent in enacting
lavs;s of Florida to authorize trafficking as an instrument to punish citizens for
mere possession of a controlled substance in a residence. W

Although this construction may conflict with a literal reading of Fla.
Stat. § 893.135 an interpretation allowing a conviction of trafficking and
subsequent lengthy or life sentence for mere possession of an unknown or
unusabie liquid that test ‘positive “does violence” to the expressed intent of the
legislature.
12. During the J.O.A. at trial, Defense Counsel stated that there would have to be a determination

made whether all the liquid in the two 32 oz plastic bottles was usable. The Trial Judge then

Denied the J.O.A. motion and advised Defense Counsel to do more research and revisit the issue -

Page 21 of 43



N

13.

14.

at sentencing. Hausler did not do more research and revisit the issue at sentencing as the Trial
Judge advised(T167, see Appendix C, Exhibit A)
Defense Counsel’s deficient performancé was that since before the time of Petitioner’s arrest the
law of the United States Supreme Court and in particular the 11" Circuit even more importantly
958 F. Supp. 2d 1334 (M. D . Fla, 2013 %)
the Middle District of Flonda in U.S. v. gIhaS been that it apply the “marketable” or “usable”
approach to determine the weight of a “mixture or substance”. Given that law and accepting as
true the facts alleged by Seckington, his counsel’s failure to challenge the weight calculations
amounted to deficient performance, parﬁcﬁlarly because the drug quantities were the basis for
Seckington’s @andatow minimum 15 year sentence and State’s ridiculous plea bargain of 15
years prison followed by 5 years probation that will actually be house arrest or community control
and if violated even once even after 4 years and 364 days you will be given an addit)ional 15 years
in prison with no credit for time ‘served for a total of 35 years incarceration. ‘\An Attorney’s
ignorance of a point of law that is fundamental to his case combined with his failure to perform
research on that point of law is a quintessential example of unreasonable performance under
Strickland when there is no conceivable strategic basis for counsel’s failure to object and pursue
the issue\.\See Griffith v. U.S., 871 F.3d 1321 (11* Cir, 2017).
Petitioner was prejudiced by counsel’s deficient performance because:
Seckington contends that had Hausler effectively argued that the liquids in his case were not a
usable “mixture or substance”, there is a‘reasonable probability that he would have received a
conviction on a lower degree of a felony and a lesser sentence. And there is no indication in the
record that the Trial Court would have sentenced Seckington the same if the drug weight had
been lower. Petitioner argues there is a reasonable probability that the Trial Judge would have
imposed a different sentence had it known that a lower mixtufe weight applied.
If Seckington proves the factual allegations he has made, he will have shown that Hausler’s

failure to render reasonable effective assistance not only resulted in an erroneously higher

mixture weight but it also caused the Trial Judge to apply an inapplicable statutory mandatory

minimum 15 years sentence for count one. There is nothing in the record to indicate that the
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combined force of both those errors did not affect Seckington’s sentence. As a result Petitioner
has alleged facts that, if true show that his counsel’s deficient performance prejudiced him. Had
Defense counsel presented the Trial Court with “binding authority” about what constitutes a
“mixture or substance”, he would have received a lower level of felony and a lesser sentence.

(b) If you did not exhaust your state remedies on Ground Five, explain why: N/A

(c) Direct Appeal of Ground Five:
(1) If you appealed from the judgment of conviction, did you raise this issue? M Yes [INo

(2) If you did not raise this issue in your direct appeal, explain why: N/A

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? M Yes O No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3.850
Name and location of the court where the motion or petition was filed:

18™ Judicial Circuit Court, Seminole County Florida

Docket or case number (if you know): 13-2709 CFA

"Date of the court's decision: July 18, 2017

Result (attach a copy of the court's opinion or order, if available):

(See Am)endixH ,p ) Order Denying Defendant’s Second Amended 3.850 Motion .

(3) Did you receive a hearing on your motion or petition?- 0O Yes M No

(4) Did you appeal from the denial of your motion or petition? & Yes [ No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
M Yes [ONo

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed: —_——

5th DCA Florida, 300 South Beach St., Daytona Beach, Florida
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Docket or case number (if you know): SD17-2623

Date of the court's decision: March 19, 2018

Result (attach a copy of the court's opinion or order, if available):

Per Curiam Affirmed (See Appendix D, p. 2™ to last page)

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise

this issue: N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Five : Raised this ground in 9.141(d) as

ground one which was summarily denied by the 5" DCA (See Appendix C . p 15-31)

GROUND SIX:

Defense counsel was ineffective for failing to argue that reasonable people could
interpret the Fla. Stat. § 893.135(1)(f) in various ways thus forcing the Trial
Judge to construe the statute most favorable to the Defendant rather than
construing the “trafficking in amphetamine” statute most favorably to the State
as the Trial Court did. This error was a violation of Petitioner’s 14" and 6"
Amendment rights to the U.S Constitution.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1. This ground was raised to the Trial Court and the 5" DCA as Ground three of Petitioner’s 3.850
and Initial Brief on the appeal of his 3.850 (See Appendix D, p. 24 and Appendix F, p. 23-26).

2. Petitioner proved in his 3.850 and Initial Brief on the appeal of his 3.850 that the “trafficking in
amphetamine” statute is vague and can be interpreted differently by different people thus
requixihg it to be construed most favorable to the defendant.

3. Therefore, the term “any mixture” must be construed in accordance with Fla. Stat. § 893.135(7)
which requires the “mixture” to be usable and the mixture in Seckington’s case was deemed by
the State to be made from Coleman Fuel, starter fluid and fertilizer thus the State has failed to

prove the 14 grams for “trafficking in amphetamine” which must now go away.

4. The deficient performance was Defense counsel failed to argue that the “trafficking in

~-————————————amphetamine™statute-is-vague-and-reasonable peopic can ifiterpret it il various ways, thus, wnder
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“rules of construction” the statute must be construed most favorable to the defendant. In the
instant case that would be that the term “any mixture” would mean any “usable mixﬁre” not any
“unusable mixture” such as urine, toilet water or liquid from the illicit manufacturing process as
the State admitted doing.

5. The prejudice is had the “trafficking in amphetamine” statute been construed most favorable to
the defendant Count One, trafficking in amphetamine would have been dismissed because the
State failed to produce “scientific evidehce” of any “usable” methamphetamine at trial.

(b) If you did not exhaust your state remedies on Ground Six, explain why: N/A

(c) Direct Appeal of Ground Six:
(1) If you appealed from the judgment of conviction, did you raise this issue? [1Yes & No
(2) If you did not raise this issue in your direct appeal, explain why:

It is an ICA claim which is more appropriate for a 3.850 motion.

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? M Yes [ No

(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3.850
Name and location of the court where the motion or petition was filed:

18" Judicial Circuit Court, Seminole County, Florida

Docket or case number (if you know): 13-2709 CFA

Date of the court's decision: July 18, 2017

Result (attach a copy of the court's opinion or order, if available):

(See Appendix H .pY) Order Denying Defendant’s Second Amended 3.850 Motion

(3) Did you receive a hearing on your motion or petition? O Yes M No

(4) Did you appeal from the denial of your motion or petition? M Yes 0O No

5)-1fyour-answerto.Question (d)(4)is_"Yes," did you raise this issue-in the appeal?. — - - . ___ __ _

M Yes ONo
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(6) If your answer to Question (d)(4) is "Yes," state:
Name and location of the court where the appeal was filed:

5th DCA Florida, 300 South Beach St., Daytona Beach, Florida

Docket or case number (if you know): 5D17-2623

Date of the court's decision: March 19, 2018

Result (attach a copy of the court's opinion or order, if available): Per Curiam Affirmed (See

Appendix D, p. 2™ to last page)

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise.

this issue: N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Six : N/A

GROUND SEVEN:

Petitioner averres that the 25 year sentence he received for allegedly attempting
to make a couple of grams of methamphetamine is cruel and unusual punishment
which violates his 8" Amendment right to the U.S. Constitution.

(a) Supporting facts (Do not argue or c;ite law. Just state the specific facts that support your claim.):

1. This ground was raised to the Trial Court and the 5™ DCA in Petitioner’s 3.800(a).
(See Appendix B, page 22)

. 2. At Trial the State accused the Petitioner of attempting to make a couple of grams of
methamphetamine by the one-pot method.

3. vThe State’s charging information accuses the Petitioner of possessing or manufacturing a mixture
containing 200 grams or more of methamphetamine simply because the unusable/unmarketable
toxic manufacturing chemicals to make a couple of grams of methamphetamine typically weighs
more than 400‘grams when combined for manufacturing but not discarded prior to being seized by
police. Basically the State could have charged the Petitioner with “Capital Importation or

Manufacturing of amphetamine” which carries a mandatory minimum life sentence. But the State

choose to only charge the lesser included trafficking in amphetamine charge because the required
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experience of the court appointed counsel costs less and 30 years is in essenée a life sentence for
Petitioner and the community would more easily accept a sentence of years rather than life for
merely M‘anufacturing a one day supply of methamphetamine for one person.

The Trial Court regularly sentences defendants to a six month term of incarceration for

Their

manufacturing methamphetamine by the one-pot method‘ in Seminole County even if it is there
second conviction for the offense. Inmates in Seminole County typically do three months and one
week on a six month sentence with gain time and good time.

Petitioner’s 25 yéér sentence for allegedly attempting to manufacture a one day supply of
methamphetamine for one person simply because {he was allegedly caught in the process is grossly
disproportionate to those who committed the same crime but were able to discard the
manufacturing chemicals prior to being caught. Since Petitioner is not qualified for early release
he will do the equivalent of 98 three month and one week sentences before he is released from
prison in 2040. That is grossly disproportionate to those accused of the same misconduct and
constitutes Cruel and Unusual Punishment. |

The “rule of lenity” described in Chapman and Rolande-Gabriel should apply. See Hart v. Coiner,
483 F.2d 136 (4™ Cir. 1973) quoting Furman v. Georgia, 408 U.S. 238, 273, 33 L.Ed.2d 346, 92
S.Ct.v 2726 (1972) “That punishment is not severe” in the abstract “is irrelevant, even one day ih
prison would be cruel and unusual punishment for the” crime “of having a common cold”.

“The idea of disproportionality as old as the Magna Carta: A free man shall not be amerced for a
trivial offence, and for a serious offence he shall be amerced according to its gravity.”

“Life imprisonment is a “penultimate punishment” Tradition, custom, and common sense reserve
it for those violent persons who are dangerous to others. It is not a practical solution to petty
crimes in America.”

None of these exacerbating circumstances which have led legislatures to allow very long
sentences are present in this case.

See Thacker v. Garrison, 445 F. Supp. 376 (4" Cir. 1978) In examing the length of a sentence, it is

not enough merely to look at how the crime is “usually committed” or to examine the elements of
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the crime. The facts and circumstances of a particular case must be considered. It is especially
important to- consider the amount of violence or threat of danger to people. The reason for
allowing an unusually long sentence for possession of and unknown liquid do not in Seckington’s

case apply.

VAlso see Davis v. Zahradnick, 432 F. Supp. 444 (4" Cir. 1977) quoting Weems v. U.S., 217 U.S.

at 368 “a term of imprisonment” might be so disproportional to the offense as to constitute a cruel
and unusual punishment. Moreover, two Circuit Courts of appeal have accepted the same
proposition. Erratic, fréakish, and unusual infliction of punishment raises problems of the Eighth
Amendment proportions. Courts should not shirk their responsibility to examine the propriety of
applications of the law which work exceptional hardships on the sanctity and dignity of the
individual. Moreover, when such examination reveals objective facts which establish the arbitary
nature and total irrationality of the application as to particular individual, the courts must make the
appropriate response.“

After examining the nature of Seckington’s offense, the legislative purpose behind the
punishment, the punishment in Flon'da for other offenses, and the punishment actually imposed
for the same or similar offenses in Florida, the Public concludes the sentence and fine is so grossly
out of proportion to the severity of the crimes as to constitute cruel and unusual punishment in
violation to the 8" Amendment to the U.S. Constitution.

7. Counsel’s deficient performance was he failed to prove that the “trafficking in methamphetamine”
statute is vague thus requiring the term “any mixture” to be construed in favor of the defendant,
meaning the “mixture” must be usable.

8. The prejudice was had counsel obtained a favorable construction of the term “any mixture” the
“trafficking in methamphetamine” Count One would have been dismissed or Petitioner would
have been found innocent because the' State failed to prove anyv usable methamphetamine, much
less, the 200 grams of usable drug the legislators intended.

(b)-Ifyou-did-not-exhaust your state_remedies on Ground_Seven, explain why: N/A —

(c) Direct Appéal of Ground Seven:
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" (e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Seven : N/A

GROUND EIGHT:

Defense counsel was ineffective for failing to advise Petitioner that the plea
bargain in Judge Aly pourt included six months time served on all counts for
a concurrent seven”| %) DOC sentence for the “trafﬂckmg in amphetamine”

charge that d have lnclu the right to a eal t mikture”
issue, n Wo g'? onerss | R:/gnemr 7L
R.ﬁk 46111@ U S Consjrn"\/HON'

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1.

This ground was raised to the Trial Court and the 5™ DCA in Petitioner’s 3.850 and his Initial

Brief on appeal as Ground Eight. (See Appendix D, p. 41-43 and Appendix F, p. 45-47).

~ Between July and August of 2014, in Judge Alva’s Courtroom on case No. 13-2708-CFA, the

State offered a plea bargain of 180 days time served on all counts in both cases except for a
concurrent seven (7) year DOC sentence for the charge of “trafficking in amphetamine” Petitioner
had 300 plus days time served at this point.

Had Defense Counsel asked Judge Alva if the issue of “unusable mixtures” could be reserved for

appeal, Judge Alva would have agreed because she has never denied a defendant taking a plea

bargain offer from the State the right to appeal an issue of first impression in the State of Florida
before in her life.

The issue of “unusable mixtures™ being used to establish the threshold weight for trafficking in the
State of Florida was a case of first impression in August of 2014.

Defense Counsel’s performance was deficient where he failed to inform Petitioner that the issue
of “unusable mixtures” not being allowed to be used to calculate the threshold weight for
trafficking was dispositive had ccunsel filed a Fla.R.Crim.P. § 3.190(c)(4) motion to dismiss.
Which meant Defense Counsel’s performance was deficient where he failed to prepare and file the

§ 3.190(c)(4) motion prior to advising Petitioner to reject the State’s offer.

Petitioner would have accepted the offer had he been advised properly by conflict free counsel.

The prosecutor would not have withdrawn the offer where it was the originator of the plea offer.
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The Court would have accepted the offer because both the prosecutor and defense made the
contract during the pre-trial conference in open court. The seven (7) years DOC sentence-would
have been less than the 25 yea?s he received due to the “Trial Penalty” he received for exercising
his right to Trial by Jﬁry on the issue of unknown, unusable and unmarketable mixtures such as
urine, toilet water or liquid from the illicit manufacturing process being used to calculate the
threshold weight for trafficking.

7. The prejudiced was Petitioner would have accepted plea bargain offer had Counsel advised him

ond - filed the ©3190 ()4 protim 4o dismiss

correctly and the Fifth District Court of Appeal would have issued a written opinion in early 2015
and Petitioner at worst would have one year left for allegedly manufacturing less than a one day

supply for one person.

(b) If you did not exhaust your state remedies on Ground Eight, explain why: N/A

(c) Direct Appeal of Ground Eight:
(1) If you appealed from the judgment of conviction, did you raise this issue? [ Yes M No
QI you did not raise this issue in your direct appeal, explain why:
It is an ICA claim which is more appropriate for a 3.850 motion. .

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? M Yes [ No |
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3.850

Name and location of the court where the motion or petition was filed:

18" Judicial Circuit Court, Seminole County, Florida

Docket or case number (if you know): 13-2709 CFA

Date of the court's decision: July 18, 2017

Result (attach a copy of the court's opinion or order, if available):

(See-Appendix-H.—p-8)-Order Denying Defendant’s.Second- Amended_3.850.Motion heuallion

(3) Did you receive a hearing on your motion or petition? 0O Yes MNo
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(4) Did you appeal from the denial of your motion or petition? M Yes [ No

(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
M Yes ONo

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

5th DCA Florida, 300 South Beach St., Davtona Beach, Florida

Docket or case number (if you know): 5D17-2623

Date of the court's decision: March 19, 2018

Result (attach a copy of the court's opinion or order, if asfailable):

Per Curiam Affirmed (See Appendix D, p. 2™ to last page)

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise

this issue: N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Eight : N/A

GROUND NINE:

Defense counsel- provnded ineffective assistance by failing to argue that the State
never alleged or proved that Petitioner violated the legislative intent of the
trafﬁckmg statute which is to severely pumsh those who de “large
*ﬂtmes” of dangerous illegal drugs.. Tn Y‘lolo ion of 1"'70!\8!" Y
mendments Right's Jo Hhe v.s. On&‘f‘iW/On.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):
1. This ground was raised to the Trial Court and the 5™ DCA in Petitioner’s 3.800(b), 3.800(a),
direct appeal and as Grosnd One of Petitioner’s 3.850 and 9.141(d)|._.(See Appendixes J, B, A, D
and C).
2. The State never alleged Petitioner possessed or manufactured 14 grams of usable
methamphetamine, Q4§ re%o[ ﬁed b\/ 58‘:\3 135 ( 7)‘

3. The State never proved Petitioner possessed or manufactured 14 grams of usable
aaz. 128 ( ‘7\

methamphetamine, 0.5 {'€qu: el 07 ‘5 3 TITTI=TE
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~ 4. Defense Counsel never investigated or became familiar with the legislative intent of the Florida
trafficking Statute and argued that Petitioner is not even accused of violating the legislative intent
of the trafficking Statute and Countv One “trafficking in amphetamine” should be dismissed for
lack of evidence.
5. Deficient performance was Counsel’s failure to argue Petitioner never violated legislative intent
of the trafficking Statute.

6. Prejudice was had Counsel argued Petitioner did not violate legislative intent of the trafficking in

amphetamine the sentence would have been less, N d-the &‘eﬂreﬁ of erony would_ have beea less.

(b) If you did not exhaust your state remedies on Ground Nine, explain why: N/A
(c) Direct Appeal of Ground Nine:
(1) If you appealed from the judgment of conviction, did you raise this issue? ¥ Yes [JNo

(2) If you did not raise this issue in your direct appeal, explain why: N/A

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion or petition for habeas corpus in a
state trial court? M Yes O No
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 3.850

Name and location of the court where the motion or petition was filed:

18" Judicial Circuit Court, Seminole County, Florida

Docket or case number (if you know): 13-2709 CFA

Date of the court's decision: July 18, 2017
Result (attach a copy of the court's opinion or order, if available):

(See Appendix H ) Order Denying Defendant’s Second Amended 3.850Motion.

(3) Did you receive a hearing on your motion or petition? O Yes MNo

;-———(4)-Did—yewappeal—fmm—the—denial—ef—your-motien-or-petition?_@_Xes [ No. N —
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(5) If your answer to Question (d)(4) is "Yes," did you raise this issue in the appeal?
M Yes ONo -

(6) If your answer to Question (d)(4) is "Yes," state:

Name and location of the court where the appeal was filed:

5th DCA Florida, 300 South Beach St., Daytona Beach, Florida

Docket or case number (if you know): 5D17-2623

Date of the court's decision; March 19, 2018

Result (attach a copy of the court's opinion or order, if available):

Per Curiam Affirmed (See Appendix D, p. 2™ to last page)

(7) If your answer to Question (d)(4) or Question (d)(5) is "No," explain why you did not raise

this issue: N/A

(e) Other Remedies: Describe any other procedures (such as habeas corpus, administrative remedies,

etc.) that you have used to exhaust your state remedies on Ground Nine :

In Petitioner’s 3.800(a) (see Appendix B)

GROUND TEN:

Defense counsel and Appellate Counsel were ineffective for failing to argue the
Trial Court fundamentally erred when it used improper sentencing factors when
imposing a 25 year prison sentence with a 15 year mandatory minimum in
violation of Petitioner’s 14™ and 6™ Amendment rights.jo The \?:6. Gonst.

(a) Supporting facts (Do not argue or cite law. Just state the specific facts that support your claim.):

1.

This ground was presented to the State court as Ground Three of Petitioner’s 9.141(d) which was
denied without opinion (See Appendix C Ground Three of Petitioner’s 9.141(d).)

At sentencing the State introduced a document that was prepared by Detective Weber highlighting
all of the instances where Law Enforcement officers had responded to Petitioner’s residence and
requested the sentencing Judge to take judicial notice of the document “within the Court file” and

recommended a 25 year sentence and the sentencing Judge complied
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3. By the sentencing Judge taking judicial notice of the document prepared by Weber which
highlighted police responses to Petitioner’s residence that only included unsubstantiated -
allegations of misconduct and prior charges that did not result in convictions at the request of the
State which was the only “outside evidence” at sentencing while the State does not deny it failed
to produce even one dollar of usable Methamphetamine at trial constituted reversible error
warranting a new sentencing in front of a different Judge.

4. The deficient performance was Defense counsel and Appellate Counsel failed to argue that the
sentencing court fundamentally erred by using improper sentencing factors to enhance Petitioner’s
sentence by 10 years beyond the mandatory minimum sentence required by statute.

5. The prejudice is had counsels pointed out the sentencing court had used improper sentencing

factors submitted by the,State the Trial Court would have imposed a lesser sentence.

(b) If you did not exhaust your state remedies on Ground Ten, explain why: N/A
(c) Direct Appeal of Ground Ten: b wo ke
(1) If you appealed from the judgment of conviction, did you raise this issue? [ Yes M No

(2) If you did not raise this issue in your direct appeal, explain why:

Appellate Attorney did not raise it.

(d) Post-Conviction Proceedings:
(1) Did you raise this issue through a post-conviction motion of petition for habeas corpus in a
state trial court? M Yes O No
(2) If your answer to Question (d)(1) is "Yes," state:

Type of motion or petition: 9.141(d)

Name and location of the court where the motion or petition was filed:

5th DCA Florida, 300 South Beach St.. Daytona Beach, Florida

Docket or case number (if you know): SD16-3987

Date of the court's decision: January 25, 2017

Result-(attach-a-copy-of-the-court's-opinion-or-erder;-if-available):

Motion was denied without opinion (See Appendix C, 2™ to last page)
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