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Footnotes

* The panel unanimously concludes this case is suitable for decision without oral argument. See Fed. R. App.
P. 34(a)(2).

** This disposition is not appropriate for publication and is not precedent except as provided by Ninth Circuit
Rule 36-3.
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UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

UNITED STATES OF AMERICA,  
  
     Plaintiff-Appellee,  
  
   v.  
  
BRIAN FIERRO,  
  
     Defendant-Appellant. 

 
 

No. 20-16058  
  
D.C. Nos. 2:12-cv-02062-KJD  
    2:09-cr-00240-KJD-
PAL-1  
District of Nevada,  
Las Vegas  
  
ORDER 

 
 No judge has requested a vote to hear this case initially en banc within the 

time allowed by GO 5.2(a).  The petition for initial hearing en banc (Docket Entry 

No. 6) is therefore denied.   

 
 
 
 
  FOR THE COURT: 

 
MOLLY C. DWYER 
CLERK OF COURT 
 
 
By:  Paul Keller 
Deputy Clerk 
Ninth Circuit Rule 27-7 

 
 

FILED 
 

MAR 5 2021 
 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

Case: 20-16058, 03/05/2021, ID: 12025650, DktEntry: 22, Page 1 of 1
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UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

UNITED STATES OF AMERICA,  
  
     Plaintiff-Appellee,  
  
   v.  
  
KACY SAPP,  
  
     Defendant-Appellant. 

 
 

No. 21-15049  
  
D.C. Nos. 3:20-cv-00367-HDM  
    3:18-cr-00073-HDM-WGC-1  
District of Nevada,  
Reno  
  
ORDER 

 
Before: CANBY and LEE, Circuit Judges. 

 The request for a certificate of appealability (Docket Entry No. 2) is denied 

because appellant has not made a “substantial showing of the denial of a 

constitutional right.”  28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537 

U.S. 322, 327 (2003). 

 Any pending motions are denied as moot. 

 DENIED. 

   
 
 

 

FILED 
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MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

Case: 21-15049, 06/17/2021, ID: 12147754, DktEntry: 3, Page 1 of 1
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UNITED STATES DISTRICT COURT 

DISTRICT OF NEVADA 

UNITED STATES OF AMERICA,

Plaintiff,
 v. 

KACY SAPP, 

Defendant.

Case No. 3:18-cr-00073-HDM-WGC
Case No. 3:20-cv-00367-HDM

ORDER

 Defendant Kacy Sapp has filed a motion to vacate, set aside, 

or correct sentence pursuant to 28 U.S.C. § 2255 (ECF No. 35).  

The government has opposed (ECF No. 39), and Sapp has replied (ECF 

No. 40).

 Sapp was charged by way of indictment with one count of Hobbs 

Act robbery in violation of 18 U.S.C. § 1951 and one count of use 

of a firearm during and in relation to a crime of violence in 

violation of 18 U.S.C. § 924(c). Pursuant to an agreement, Sapp

pled guilty to the § 924(c) charge and the Hobbs Act charge was 

dismissed. Following entry of the judgment of conviction in this 

case, the U.S. Supreme Court issued a decision in United States v. 

Davis, 139 S. Ct. 2319 (2019). Sapp argues that the holding of 

Davis invalidates his conviction and he accordingly moves for 

relief.

Case 3:18-cr-00073-HDM-WGC   Document 41   Filed 11/10/20   Page 1 of 3
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Section 924(c) prohibits the use of a firearm during and in 

relation to a “crime of violence.” “Crime of violence” is defined 

as
an offense that is a felony and--(A) has as an element 
the use, attempted use, or threatened use of physical 
force against the person or property of another, or (B) 
that by its nature, involves a substantial risk that 
physical force against the person or property of another 
may be used in the course of committing the offense. 

18 U.S.C. § 924(c)(3). Section 924(c)(3)(A) is known as the 

“elements clause” and § 924(c)(3)(B) is known as the “residual 

clause.” In Davis, the Court held that the residual clause is

unconstitutionally vague. 139 S. Ct. at 2336. Thus, a crime is a 

crime of violence only if it satisfies the elements clause.

The predicate for Sapp’s § 924(c) conviction was Hobbs Act 

robbery. While Sapp argues that Hobbs Act robbery does not satisfy 

the elements clause and is therefore not a crime of violence, 

binding Ninth Circuit authority forecloses his argument. Post-

Davis, the Ninth Circuit has held that Hobbs Act robbery satisfies

the elements clause and therefore remains a crime of violence for 

the purposes of § 924(c). United States v. Dominguez, 954 F.3d 

1251, 1258-61 (9th Cir. 2020).1 Accordingly, because Hobbs Act 

robbery is a qualifying crime of violence, Sapp’s § 2255 motion is

without merit and must be denied.2

In accordance with the foregoing, IT IS THEREFORE ORDERED 

that Sapp’s motion to vacate, set aside, or correct sentence (ECF 

No. 35) is DENIED. 

1 Sapp acknowledges the decision in Dominguez but argues that it was wrongly 
decided. The court is not persuaded and rejects Sapp’s arguments in this regard.

2 Because the motion is plainly without merit, the court declines to address any 
of the other various arguments raised by the parties in their briefs.
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IT IS FURTHER ORDERED that Sapp is DENIED a certificate of 

appealability, as jurists of reason would not find denial of the 

motion to be debatable or wrong. 

 The Clerk of Court shall enter final judgment accordingly. 

 IT IS SO ORDERED. 

DATED: This 10th day of November, 2020. 

      ____________________________  
      UNITED STATES DISTRICT JUDGE 

Case 3:18-cr-00073-HDM-WGC   Document 41   Filed 11/10/20   Page 3 of 3
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Footnotes

1 In addition to “extraordinary and compelling reasons,” the court may grant a motion if “the defendant is at
least 70 years of age, has served at least 30 years in prison, pursuant to a sentence imposed under section
3559(c), for the offense or offenses for which the defendant is currently imprisoned, and a determination
has been made by the Director of the Bureau of Prisons that the defendant is not a danger to the safety of

any other person or the community, as provided under section 3142(g).” 18 U.S.C. § 3582(c)(1)(A)(ii).
Because Vucic is not over 70 years of age and has not served more than thirty years in prison, this provision
does not apply.

2 bop.gov/coronavirus/
3 SARS-CoV-2 is the causative agent of coronavirus disease 2019 (COVID-19). Ripperger, supra *1.

End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

Appendix - 16a
WEST AW 



Appendix H 
,  

 



      

UNITED STATES COURT OF APPEALS 
 

FOR THE NINTH CIRCUIT 
 

UNITED STATES OF AMERICA,  
  
     Plaintiff-Appellee,  
  
   v.  
  
BAILEY AARON HALL,  
  
     Defendant-Appellant. 

 
 

No. 21-15520  
  
D.C. Nos. 2:20-cv-01062-JAD  
    2:16-cr-00321-JAD-GWF-1  
District of Nevada,  
Las Vegas  
  
ORDER 

 
Before: M. SMITH and HURWITZ, Circuit Judges. 

 The request for a certificate of appealability (Docket Entry No. 2) is denied 

because the underlying 28 U.S.C. § 2255 motion fails to state any federal 

constitutional claims debatable among jurists of reason.  See 28 U.S.C.  

§ 2253(c)(2)-(3); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012) (“When . . . the 

district court denies relief on procedural grounds, the petitioner seeking a COA 

must show both ‘that jurists of reason would find it debatable whether the petition 

states a valid claim of the denial of a constitutional right and that jurists of reason 

would find it debatable whether the district court was correct in its procedural 

ruling.’”) (quoting Slack v. McDaniel, 529 U.S. 473, 484 (2000)).   

 Any pending motions are denied as moot. 

 DENIED. 

FILED 
 

AUG 16 2021 
 

MOLLY C. DWYER, CLERK 
U.S. COURT OF APPEALS 

Case: 21-15520, 08/16/2021, ID: 12202113, DktEntry: 3, Page 1 of 1
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Footnotes

1 18 U.S.C. § 1951.
2 ECF No. 77 (judgment).
3 United States v. Davis, 139 S. Ct. 2319, 2336–37 (2019).
4 ECF No. 82 (motion).
5 ECF No. 14 (criminal indictment); ECF No. 43 at 2 (plea agreement).
6 Id. at 13.
7 ECF Nos. 74; 77.
8 See Davis, 139 S. Ct. at 2324 (explaining that “[v]iolators of § 924(c) face a mandatory minimum

sentence of five years in prison, over and above any sentence they receive for the underlying crime of violence
or drug trafficking crime,” seven years for brandishing the firearm, and ten years for a discharge, plus other
enhancements based on the firearm model and repeat violations).

9 18 U.S.C. § 924(c)(3)(A).
10 Id. at § 924(c)(3)(B).
11 See generally ECF Nos. 14, 43.
12 Davis, 139 S. Ct. at 2336.
13 ECF No. 82.
14 United States v. Dominguez, 954 F.3d 1251, 1255 (9th Cir. 2020).
15 ECF No. 84.
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16 Hall argues that his habeas petition is timely because Davis announced a new rule that alters the range

of conduct and class of persons that can be punished under § 924(c). ECF No. 82 at 4. Because the
government does not dispute this point, I assume without deciding that the petition is timely, and I deny it for
other reasons. I also find that this motion is suitable for disposition without a hearing because Ninth Circuit
authority clearly precludes relief.

17 ECF No. 84 at 9.
18 ECF No. 82 at 5.
19 United States v. Bibler, 495 F.3d 621, 624 (9th Cir. 2007).
20 Bousley v. United States, 523 U.S. 614, 622 (9th Cir. 1998) (citations omitted).
21 ECF No. 84 at 4.
22 Id.
23 ECF No. 85 at 3.
24 Id. at 5–7.
25 United States v. Montilla, 870 F.2d 549 (9th Cir. 1989).
26 ECF No. 85 at 4.
27 United States v. Chavez-Diaz, 949 F.3d 1202, 1208 (9th Cir. 2020).
28 Id. (citing United States v. Broce, 488 U.S. 563, 569 (1989)).
29 Id. (citation omitted) (emphasis in original).
30 See id. at 1208–09.
31 Bousley, 523 U.S. at 622.
32 Davis, 139 S. Ct. at 2325.
33 See ECF No. 84 at 6–7 (collecting cases).
34 Bousley v. United States, 523 U.S. 614, 623 (1998) (internal quotation marks omitted) (quoting Engle

v. Isacc, 456 U.S. 107, 130 n.35 (1982)).
35 United States v. Dominguez, 954 F.3d 1251, 1255 (9th Cir., Apr. 7, 2020).
36 ECF No. 82 at 7–8.
37 See United States v. Dominguez, No. 14-10268 (petition for rehearing and for rehearing en banc denied

8/24/2020; mandate issued 9/1/2020).
38 Yong v. I.N.S., 208 F.3d 1116, 1119 n.2 (9th Cir. 2000).
39 In re Zermeno-Gomez, 868 F.3d 1048, 1052 (9th Cir. 2017) (“Under our law of the circuit doctrine, a published

decision of this court constitutes binding authority which must be followed unless and until overruled by a body

competent to do so.” (internal quotations omitted)). See also United States v. Tuan Ngoc Luong, 965 F.3d
973, 990 (9th Cir., July 17, 2020) (“For the same reasons as those set forth in Dominguez, we hold Hobbs
Act robbery constitutes a predicate crime of violence, and therefore affirm Luong's conviction on count 2.”).

40 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 484 (2000).
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Footnotes

1 Davis was decided on June 24, 2019 and Sefo's motion was filed on June 22, 2020.
2 The Court further notes that in United States v. Gutierrez, 876 F.3d 1254, 1255-56 (9th Cir. 2017), the

defendant did not directly appeal his sentence, but still brought a motion challenging his conviction for
brandishing a firearm during a crime of violence. In that case, the Government “did not raise any procedural
barriers” for the Court to consider and the Ninth Circuit proceeded directly to the merits of the case.
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3 While the Government argues waiver, it concedes that Torres is binding Ninth Circuit precedent that this
Court must follow. Nevertheless, it makes this argument to preserve the issue for further appeal. See ECF
No. 39 at 8 n.1.
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