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UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT APR 152021

MOLLY C. DWYER, CLERK
- U.S. COURT OF APPEALS

ALFRED E. CARAFFA, , No. 21-15482
Plaintiff-Appellant, D.C. No.
: ' 2:19-cv-05492-MTL-ESW
V. District of Arizona, '
Phoenix

TEMPE POLICE DEPARTMENT; et al.,
' ORDER
Defendants-Appellees.

Before: CLIFTON, MURGUIA, and BRESS, Circuit Judges.

The district court terminated this action pursuant to appellant’s notice of
voluntary dismissal on April 23, 2020. Thi's appeal challenges the magistrate
Jjudge’s March 3, 2021 order denying appellant’s “motion to proceed to trial” in the
voluntarily dismissed action. A review of the record de'monstrates that this court
lacks jurisdiction over this appeal because the March 3, 2021 magistrate judge
order is not an appealable final order. See 28 U.S.C. § 1291; In re San Vicente

Med. Partners Ltd., 865 F.2d 1128, 1131 (9th Cir. 1989) (order) (magistrate judge

order not final or appealable). Consequently, this appeal is dismissed for lack of

jurisdiction.

All pending motions are denied as moot.
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United States District Court, D. Arizona.

Alfred E. CARAFFA, Plaintiff,
v.
TEMPE (AZ) POLICE DEPARTMENT, et al.,
Defendants.

No. CV 19-05492-PHX-MTL (ESW)
|
Signed 02/25/2020

Filed 02/26/2020

Attorneys and Law Firms

3
Alfred E. Caraffa, Phoenix, AZ, pro se. \)3\\

Ol 9
D(&“’ W

\

ORDER \l"
Michael T. Liburdi, United States District Judge

*1 On October 24, 2019, Plaintiff Alfred E. Caraffa, who

was not detained when he filed his lawsuit, but is novais,
coniined . a Maricopa County. Jail, fﬂea’a pro se civil

;i—ghts Complaint pursuant to fY42USC. § § 1983 and an

Application_to Proceed In District Court w1th_0u_t
Prepaying Fees or Costs. In a December 16, 2019 Order,

e Court granted _the Application to Proceed and
dismissed thé Complaint because Plaintiff had failed to
state a claim. The Court gave Plaintiff 30 days to file an
amended complaint that cured the deficiencies identified
in the Order.

On February 14, 2020, Plaintiff filed a Motion for Seizure

of Personal Property for Payment Gnﬂer “Default
Todgment (Doc. 9), a Motion for Defauit Judgment

pursuant to Rules 55 and 55(d) of the Federal Rules of
Civil Proceduré (IJoc. 10), aMotion of Right to Appear
“Ahd=Appointment™o; Counsei (Doc. 11), and a First
mended Complaint (Doc. 12). The Courf w iIr~grder
—Déféfidant Guajardo to_answer Counts Two, THTee, and

“Five of the First Amended Complaint, nt, dismiss _ the

aodix R

remaining clauns and Defendants without prejudice; and
deny“PIamtlff’s pending MOtions,

I. Statutory Screening of In Forma Pauperls

Complamts

a plaintiff has been granted in forma pauperis status, the

Court shall dismiss the case “if the court determines that

to state a claim on which relief may be granted; or (iii)

seeks monetary relief against a defendant who is immune

Pursuant to L 28 U.S.C. § 1915(e)(2), in a case in which
.. (B) the action ... (i) is frivolous or malicious; (ji} fails
from such relief.”

A pleading must contain a “short and plain statement of

the claim showing that the pleader is entitled to relief.”
Fed. R. Civ. P. 8(a)(2) (emphasis added). While Rule 8

- . . o T ey
does not demand detailed factual allegations, “it demands

Co?v i()('?

more than an unadorned,
’the deféndant-unlawtully-harmed-me accusation.”

zﬁ Ashecroft v. Igbal, 556 US. 662, 678 (2009).
“"[hreadbare recitals of the elements of a cause of action,
supported by mere conclusory statements, do not suffice.”
1d.

“[A] complaint must contain sufficient factual matter,
accepted as true, to ‘state a claim to relief that is plausible

on its face.’ ” Id (quoting ? Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570 (2007)). A claim is plausible
“when the plaintiff pleads factual confent that aliows the
court to draw the reasonable inference that the defendant

“liable for the misconduct alleged.” /d “Determining -
Whether a complaint states a plausible claim for relief [is]

... a context-specific task that requires the reviewing court
to draw on its judicial experience and common sense.”
%g Id at 679. Thus, although a plaintiff’s specific factual
allegations may be consistent with a constitutional claim,
a court must assess whether there are other “more likely

explanations” for a defendant’s conduct. E% Id. at 681.

But as the United States Court of Appeals for the Ninth
Circuit has instructed, courts must “continue to construe

pro se  filings liberally,” iﬁ,,. Hebbe v. Pliler, 627 F.3d 338,
“§427(9th Cir. 2010). A “complaint [filed by a pro se
individual] ‘must be held to less stringent standards than
formal pleadings drafted by lawyers.” ” Id. (quoting
%% Erickson v. Pardus, 551 US. 89, 94 (2007) (per
curiamy)).

WESTLAYW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 1
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II. First Amended Complaint b

*2 In his six-count First Amended Complaint, Plaintiff
sues Defendants City of Tempe, the City of Tempe Police
Department, the City of Tempe Mayor and Chief of
Police, and City of Tempe Police Officer Guajardo. He
seeks monetary damages and the return of his trading card
collection.

In Count One, Plaintiff alleges he was subjected to
excessive force when Defendant Guajardo “ran up behind
Plaintif}

his will.”
e ——

m st_him “so his property was ille; ally searche(ﬁ)-
#offi mals” at lj‘fgﬁan; Lempe Police Degartmen and
ilfé'fr. !_i[m]pounded by> Defendant Tempe Police
ent for approxnmate]z *tfiree days ‘under color of
aw by [Defendant! Gua]ardo and other offi Mknown
to [Plamnff]” at Defendant Tempe Police Department,
undmﬁthorlty of Defendants. v m%m
*Police 6f Defendant City of Tempe .

t stating

—uﬂ&mm
he was al ] police ofﬁcgr and detained [Plaintiff] against
Ao N —

In Count Two, Plaintiff contends Defendant Gua;ardo
falsely arrested him for disorderl conduct-ﬁ htin
i d he sidewalk in front of a bar
and grill and was,_not fighting with anyone “before the

pro[b]able cause__to _arrest [Plamtxff_l for
E hting-c -d1sorder]y conduct.” Plaintiff al alleges he was only
charged with disorderly™conduct-fighting, the arrest was
not supported by probable cause, and there was no
probable cause for any arrest. He asserts the prosecutor
subsequently dismissed the charge due to insufficient
evidence. Plaintiff contends Defendant Chief of Police “is
in charge of training” police officers and is responsible
“for being the Superior Officer of the Police Department.”

Chief of Police’s “Superior.”

He also claims Defendant Mayor of Tempe is Defendant }W

ofﬁcer ran up behind, [Plaintiff] and. restrained [hlIIl] with

dlsordEWuct handcuffed _him, detained him, and
placed him_in_the County Jail. Plamntif T Reere e trial
“Court judge released him five days later and the
prosecutor ultimately dismissed the criminal charge due

In Count Six, Plaintiff alleges he was subjected to
retaliation. He contends that a few  hours Before
‘Detendant Guajardo arrested _him, four Tempe Police
Officers stopped to_check PIamtlff’s _identification,
detained him, and told him that T care about

any }ﬁgé'[“ |s TUlA] you are not Wﬁ?‘dﬁ"
"AMC/Chase Bank propeftg>PIaintilf also asserts he
donated a tradmg card to the Tempe Public
M/Dbrary because the p player had diéd™in Lempe..
“Pisintiff 3 alleges he “asked if {l they wanted to use_the_¢
in the museum and requested that his name be displayed,
M?Mf the card. Plaintiff contends a woman at.th
museum/library took pictures, of his_trading card and_
another tradmg card. Plaintiff asserts he destroyed several
tradmg cards at the federal “Courthonse.due, to-red spots,
“tat formed on the back of each card, including.a.trading e

card that “had the last name of Liburdi as one of the,|
players.”

Gnsetm——
———
——

) -"L\ v
B
I Claims for Which an Answer Will be Required
*3 Liberally construed, Plaintiff has stated false arrest,
false IMpTiSONMent, and illcgal search and seizure claims.
_.agamnst Defendant Guajardo in Counts Two, Three, and

“FiveThe “Coui{™ Will“require~Defendant “Guajardo to

Tn Count Three, Plaintiff alleges he was_ falsely]
Jmprisoned when Defendant Guajardo arrested him _for

answer these claims.
N

to insufficient evidence -

process because there was no probable cause. ~He claims
tm;amwmmsufﬁcwm
evidence to prosecute. Plaintiff alleges this “clearly shows
that there is no pro[blable cause for an arrest for
fighting-disorderly conduct [and] no pro[bJable cause for
any arrest to have been made or for handcuffing ... and
detaining [Plaintiff].”

Pam——

T Count Four, -Plaintiff"coitends he was demed due,

' In Count Five, Plaintiff contends he was denied due

process because he was subjected to @_illegal search and

gz. L+\1ADC ~

IV Fallure to State a Claim

o Nywea ! "Awooed

A. Defendant Tempe Police Department
Defendant Tempe Police Department is a subpart of the
City of Tempe, not a separate entity for purposes of suit.

0 e ———— e ]
g’& Gotbaum v. City of Phoenix, 617 F. Supp. 2d 878, 886

(D. Ariz. 2008); see g?Blalllard 232 P.3d at 1269

(county sheriff’s office is_a.nonjural_entity); see also
Vincente v. City of Prescott, 2012 WL 1438695 (D. Ariz.

WESTLAW  © 2021 Thomson Reuters. No claim to original U.S. Government Works. 2
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2012) (city fire department is a nonjural j

gﬁz Wilson v. Yavapai Cnty., 2012 WL 1067959 (D. Ariz.
2012} (county sheriff’s office and county attorney’s office

are nonjural entities_). Because Defendant Tempe Police
e iS N it 1s not capable o
olice Department.

Mecctiam- websters
Sas Lo
Diet o:i%tzz(’

B. Defendants Mayor and Chief of Police

To state a valid claim under €%§ 1983, plaintiffs must
allege that they suffered a specific injury as a result of
specific conduct of a defendant and show an affirmative
link between the injury and the conduct of that defendant.

See ¥2 Rizzo v. Goode, 423 U S. 362, 371-72, 377 (1976).

There is no respondeat superior liability under i’“§ 1983,
and therefore, a defendant’s position as the supervisor of
persons who allegedly violated Plaintiff’s constitutional

rights does not impose liability. ?% Monell v. Dep’t of
Soc. Servs. of New York, 436 US. 658 (1978);

P s ramilion v. Endell, 981 F.2d 1062, 1067 (9th Cir.

1992); b eTaylor v. List, 880 F.2d 1040, 1045 (9th Cir.
1989). “Because vicarious liability is inapplicable to

Bivens and ?%gs 1983 suits, a plaintiff must plead that
each Government-official defendant, through the
official’s own individual actions, has violated the

Constitution.” ¥ Igbal, 556 U.S. at 676.

Plaintiff has not alleged that Defendants Mayor and Chief

of Police eersonallz Earticieated in a deBrivation of
Plaintiffs constitutional rights, were aware of a
deprivation and failed to act, or formed policies that

Tesulted i Plamtifl’'s mjunes. TRUS e~ Court will
1smiss without prejudice Deferfdant Mayor and Chief of
Police.

Cwie €

Was milicted by its employees or agents. e Long v.
County of Los Angeles, 442 T.3d 1178, 1185 (9th Cir.

2006). The actions of individuals may support municipal

official policy or custom of the municigaliz.
v. Gammick, 413" F.3d , -79 (9th Cir. 2005). A

%&§ 1983 claim against a municipal defendant “canno

succeed as a matter of law” unless a plaintiff: (1) contends
that the municipal defendant maintains a polic%( o:r:cusEm
“Pextinent 1o the plaintift s alleged njury; and (2) exEIains
Eow'sucﬁ olicy or custom caused the plaintiff’s mjury.
Sadoski v. ;t_/-tosley', 435 Fad 1076, TOS0=(oC it 2005)

(affirming dismissal of a municipal defendant pursuant to

& Fed. R.-Civ. P. 12(b)(6)). Plaintiff has failed to allege
facts to support that the City of Tempd™Hiamiamed a
specﬁlc pollcy o custom that reuﬁea in a violation of

Pramt s federal CoSgtonal riehts and Ng

exg ain _how his in%uries were caused by any unicigle

pelicy or_custom. Thus, the Court will dismiss without

13 wgudice Defendant City of Tempe.
L

e asonakle to restreiat
a Person o alSe \:\2" rrest

Em
D. Count One 4
*4 The use of excessive force bz police officers in the
course of an arrest can violate the arrestee’s Fo
mendme 0 be free from unreasonable seizure

See L~ White by White v. Pierce County, 797 F.2d 812,
816 (9th Cir. 1986). The Fourth Amendment does not

rohibit the use of reaso e. ¥ Tatum v. City &
County of San Francisco, 441 F.3d 1090, 1095 (9th Cir.
2006). Whether the force was excessive depends on
“whether the officers’ actions [were] ‘objectively
reasonable’ in light of the facts and circumstances
confronting them, without regard to their underlying

%
intent or motivation.” ?" Graham v. Connor, 490 USS.

386, 397 (1989); ¥ Tarum, 441 F.3d at 1095; ¥% Lol v,
County of Orange, 351 F.3d 410, 415 (9th Cir. 2003). The
Court must balance the nature and quality of the intrusion
against the countervailing governmental interests at stake.
K% Graham, 490 U.S. at 396; F¥ Lolli, 351 F.3d at 415.
Moreover,

[tlhe “reasonableness” of a particular use of force must
be judged from the perspective of a reasonable officer
on the scene, rather than with the 20/20 vision of
hindsight. .... “Not every push or shove, even if it may
later seem unnecessary in the peace of a judge’s
chambers,” violates the Fourth Amendment.

?_;? Graham, 490 U.S. at 396 (citations omitted). “Whether
a particular use of force was ‘objectively reasonable’
depends on several factors, including the severity of the
crime that prompted the use of force, the threat posed by a
suspect to the police or to others, and whether the suspect

was resisting arrest.” ??g Tatum, 441 F.53d at 1095.

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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Plaintiff contends Defendant Guajardo “ran up behind
[Plaintiff] and restrained [his] right arm.” This is not
excessive force. Thus, the Court will dismiss without

prejudice Count One.
nurl =

E. Count Four

In Count Four, Plaintiff contends he was denied due

rocess because there was no probable causew
mmm cause does
not constitute a violation of the arrestee’s substantive due
process rights; the constitutional Lxiolated, if any,
would be tht::m ourth Amendment freedom from search
and seizure, £ Albright v. Oliver, 510 U.S. 266, 271-74

ol
(1994). See £% Crown Point Dev., Inc. v. City of Sun
Valley, 506 F.3d 851, 855 (Sth Cir. 2007) (“[IIf a
constitutional claim is covered by a specific constitutional
provision, such as the Fourth or Eighth Amendment, the
claim must be analyzed under the standard appropriate to

at specific provision, not under the rubric of substantive

due process.” (quoting # County of Sacramento v.
Lewis, 523U.S. 833, 843 (1998))). Thus, the Court will

dismiss without prejudice Count Four.
s case
¥ N Co &&-‘Nv\ {“\QNQ' \

V@Fd ) C/"" »
F. Count Six

To state a claim for First Amendment retaliation against a

goverr_une;;&_iofﬁci_aiz a -plaintiff must prove “(1) he
E"ﬁ‘é as a

engaged in constitutionally protected activity:

o - >
res__ult he was subjected to _aﬁy_erg_e""'actlon by the
aefendan_t That would chill 2 pegson'of ’oi:dihafry'ﬁrthness

- : i g

s = o —— TR

Jrom continuing to engage in the protected activity; and__
) IR vty e g )
(3) there was a substantial causalrelationship between, the
constitutionally protected activity and, the adverse action.”,,
% Blair v. Bethel Sch. Dist., 608 F.3d 540, 543 (Sth Cir.
2010) (footnote omitted). Plaintiff does not allege any
facts to support a conclusion that he was retaliated against
because he engaged in constitutionally protected activity.

4s, the Court will digrgiss without prejudice Count Six.

L\ Y:\L 3&!.(‘&"»}; and Bro pert

. \ \ \ee e./d
Consdh *gé_‘{?\:\éf \ s r&e.lwn

V. Plaintiff’s Motions

(VX R

Yalze Acrestand Yaise

-~

N
be L herty Srom 25

A. Motion for Default Judgment
In his Motion for Default Judgment, Plaintiff claims he is
entitled to a default judgment, states he no longer has
copies of “legal documents with the civil case nos. on
them,” and_lists evidence he believes “will satisfy[ ly the

Court_to bring_a_default jl_ldgm_ent again
States, [1]ts ofﬁcggz:[a,_.,gggcxes.

*5 First, @ )
which_states that a_“default judgment may be entered
L - W { AR = TR L A SRS % B

against the United Stat

1f the claimant establi
evidence that satisfies t

videnc he_court,” Js inapplicable because
%Unit,ed States, its officers, or its ncies are not
parties. to this lawsuit- second, an entry %e:mltm
appropriate “[wlhen a party against whom a judgment for
affirmative relief is sought has failed to plead or

otherwise defend.” %’gl’ed. R. Civ. P. 55(a). Defendants
have not been served with the Complaint or First
Amended Complaint and, therefore, were not required to

file a response. See Eﬁ Fed. R. Civ. P. 12(a). Thus, the
Court will deny Plaintiff’s Motion for Default Judgment.

B. Motion for Seizure of Personal Property
Plaintiff requests the Court seize all of Defendant
Guajardo’s personal property “as the civil action is in
defanlt judgment.” Defendant Guajardo is not in default
and no default judgment has been entered. Thus, the
Court will deny Plaintiff's Motion for Seizure of

Property.

C. Motion for Right to Appear and Appointment of
Counsel

Plaintiff requests to be present at a hearing on the motign
for_default, judgment and requests the appointment of

es, its officers, Qr its agencies onl
gﬁes a claim or rlgﬁt to relief Qx.

counsel because he is indigent.

1. Request to Appear at Hearing

noted, Plaintiff is not entitled to a default judgment. Thus,
e Court will deny Plaintitt's request 1o be present at the

2

hearing.

P B

WESTLAW © 2021 Thomson Re
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2. Request for Appointment of Counsel

There is no_constitutional right to the appointment of

counsel in a civil case. See L™ Ivey v. Bd. of Regenis of

The Univ. of Alaska, 673 F.2d 266, 269 {9th Cir. 1982). In

proceedmgs in forma paugerls, the court may request an
gttornez to Tepresent any person unable to afford one.

g us.c § 1915(e)(1). Appointment of counsel under

£ 28 USC. § 1915()(1) is required only when
exceptlonal circumstances” are present. ...ﬁ Terrell v.
Erewer, 935 F.2d 1015, 1017 (9th Cir. 1991). A

determination with respect to exceptional circumstances
requires an evaluation of the likelihood of ‘success on the

merits as well as the ability of Plaintiff to articulate his

claims pro se in light of the complexity of the legal issue
mvoivg_ga,]d “NeTther OF these factors is dlsposmve and
0

th must be viewed together before reaching a decision.”

1d. (quoting ?’ Wilborn v. Escalderon, 789 F.2d 1328,
1331 (th Cir. 1986)).

Having considered both elements, it does not appear at
this time that exceptional circumstances are present that
would require the appointment of counsel in this case.
Plaintiff is in no different position than many pro se
litigants. Thus, the Court will deny without prejudice
Plaintiff’s request for the appointment of counsel.

V1. Warnings

A. Address Changes
Plaintiff must file and serve a notice of a change of
address in accordance with Rule 83.3(d) of the Local
Rules of Civil Procedure. Plaintiff must not include a
motion for other relief with a notice of change of address.
Failure to comply may result in dismissal of this action.

B. Copies
Plaintiff must serve Defendant, or counsel if an
appearance has been entered, a copy of every document
that he files. Fed. R. Civ. P. 5(a). Each filing must include
a certificate stating that a copy of the filing was served.

ae Sof g
\ NV,

Fed. R. Civ. P. 5(d). Also, Plaintiff must submit an
additional copy of every filing for use by the Court. See
LRCiv 5.4. Failure to comply may result in the filing
being stricken without further notice to Plaintiff.

C. Possible Dismissal

If Plaintiff fails to timely comply with every provision of
this Order, including  these wamings—the Court may
dismiss this attion Without fUrther notice, See B rerdit
"V~ Bonzeler, 963 F2d 1258, 1260-61 (9th Cir. 1992) (a
district court may dismiss an action for failure to comply
with any order of the Court).

IT IS ORDERED:
*6 (1) Plaintiff’s Motion for Seizure of Personal Property
(Doc 9), Motlon for Default Judgment (Doc. 10), and

(3) Defendants Clty of Tempe Police Department, City of
C ¢.Chief of Police, and City of
ayt dlsmlssed without prejudice

(€] Defendant Guajardo must answer Counts Two, Three,
and Five of the First Amended Complaint.

(5) The Clerk of Court must send Plaintiff a_service
packet including the First Amended COmplaint (Doc.L

*this Order, and both summons and request for waiver

torms for Defendant Guajardo.,

l quas

(6) Plaintiff must complete and return the service packet

to the Clerk of Court within 21 days of the date of filine
ml ed States Marshal will not provide

service of I process if Plaintiff fails to comply with this

Order. +

(7) If Plaintiff does not either obtain a waiver _ogisem;'gg.
of the summons or complete service of the Summons and
First Amended Complaint on Defendant within 90 days of
the ﬁlmg of the Complaint or Within ays. of tHe filing

"“f‘ his, Order,, Whichever 1s later, the action may be
# dismissed. Fed. R. Civ. P. 4(m); LRCiv 16.2(b)(2)(B)(i).

(8) The United States Marshal must retam the Summons
a copy of the Firsf, ’
rder for future use.

A
WESTLAYW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5
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_effecting service upon Defendant. The costs of service

(9) The United States Marshal must notify Defendant of “must be enumerated on the return of service form
the commencement of this action and request waiver of (USM-285) and must include the costs incurred by the
service of the summons pursuant to Rule 4(d) of the Marshal for photocopying additional copies of the
Federal Rules of Civil Procedure. The notice to Defendant Summons, First Amended Complaint, or this Order and
must include a copy of this Order. for preparing new process receipt and return forms
o4 (USM-285), if required. Costs of service will be taxed
«  (10) If Defendant Guajardo agrees to waive service of the against the personally served Defendant pursuant to
Summons and First Amended Complaint, he must return Rule 4(d)(2) of the Federal Rules of Civil Procedure,

the signed waiver forms to the United States Marshal, not

unless otherwmiordered by the Court

the Plaintiff, within 30 days of the date of the notice F C QQ)(),[“ 0 c\& e’p
*7

and request for waiver of service pursuant to Federal (12) Defendant m nswer the relevant portions of
Rule of Civil Procedure 4(d)(1)(F) to avoid being charged . the First Amended Complalnt Or otherwise respon |
the cost of personal service. appropriate MOLION. Withill the time provided_ by, the

. L . L . “applicable provisions,of. ﬁ Rule_12(a) of the Federal
(11) The Marshal must immediately file signed waivers of ~RiTes of Civil Procedure.

service of the summons. If a waiver of service of ’ ——

summons is returned as undeliverable or is not retumed (13) This matter is referred to Magistrate Judge Eileen S.
by Defendant within 30 days from the date the request for Wlllett ursuant to Rules 72.7 and 72.2 or ihe Local Rules
waiver was sent by the Marshal, the Marshal must: Wil Procedure for all pretrial proceedings as

"
(a) personally serve copies of the Summons, First authorized under E.28 U.S.C. § 636(b)(1).

Amended Complaint, and this Order upon Defendant
pursuant to Rule 4(e)(2) of the Federal Rules of Civil

Procedure; and All Citations
(b) within 10 days after personal service is effected, file Stip Copy, 2020 WL 919168 ¢
the return of service for Defendant, along with
evidence of the attempt to secure a waiver of service of
the summons and of the costs subsequently incurred in
End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.

'Q,W 8’ o

3..60
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United States District Court, D. Arizona.

Alfred E. CARAFFA, Plaintiff,
V.
TEMPE (AZ) POLICE DEPARTMENT, et al.,
Defendants.

No. CV 19-05492-PHX-MTL (ESW)

Signed 04/03/2020

Att(‘)rn'eys and Law Fkrms

Alfred E. Caraffa, Phoenix, AZ, pro se.

Doymiagd one

OeLandon + Livdier ‘wwiduel

Capotiy:

Michael T. Liburdi, United States District Judge

*1 On October 24, 2019, Plaintiff Alfred E. Caraffa, who..
was not detained when he filed this lawsuit, but is now _1&

confined in a Maricoga Coun;g Jail, filed a pro se ¢ vil
rights Complaint pursuant to Y usc. § 1983 and an

Application to Proceed - In District Court” without .

Prepaying Fees or Costs. In a December 16, 2019 Order,
the Court granted the Application to Proceed and
dismissed the Complaint because Plaintiff had failed to
state a claim. The Court gave Plaintiff 30 days to file an
amended complaint that cured the deficiencies identified

in the Order.
On February 14, 2020, Plaintiff filed a Motion for Seizure

A xR

“BHhop239"F3d 877, 890 (9th Cir. 2000). Nor may a

of Civil Action and Re-Open Casg’ (I in his
otion, Plaintitf appears to take jssue wi ¢ portion of

the Court's Eebmuary 26,2020 Order dismissing the
remaining claims and Defendants. He also segks to j

Mamend” TWo cloSed cases. 't ’thl; case. C)

g N
Motions for reconstderation should egrantgé’:)nly in rare
“Circumstances. Defenders of Wildlife v. Browner, 909 F.
Supp. 1342, 1351 (D. Ariz. 1995). A motion for
reconsideration is appropriate where .;Lhe district court “(1)
is presented with newly discovered evidence, (2)
committed clear error or the initial decision was
manifestly unjust, or (3) if there is an intervening change

in controlling law.” ??School Dist. No. 1J, Multnomah
County v. ACandS, Inc., 5 F.3d 1255, 1263 (9th Cir.
1993). Such motions should not be used for the purpose
of asking a court “ ‘to rethink what the court had already
thought through — rightly or wrongly.” ” Defenders of

Wildlife, 909 F. Supp. at 1351 (quoting B sbove the Belté
Inc. v. Mel Bohannan Roofing, Inc., 99 F.R.D. 99, 101

(E.D. Va. 1983)). A motion for reconsideratiqn. 6

be used to raise arguments or present evidence for the first Q.’

time when they could reasonably have been raised earlier y

in the litigation.” E"” Kona Enters., Inc. v. Estate of 2
Py

>
ay

~
S

e oo

\

motion for reconsideration repeat any argument
previously made in support of or in opposition to a
motion. Motorola, Inc. v. JB. Rodgers Mech.
Contractors, Inc., 215 FR.D. 581, 586 (D. Ariz. 2003).
Mere disagreement with a previous order is an insufficient
basis for reconsideration. See Leong v. Hilton Hotels
Corp., 689 F. Supp. 1572, 1573 (D. Haw. 1988).

The Court has reviewed the First Amended Complaint,
the February 26, 2020 Order, and the Motion. The Court
finds no basis_to reconsider its decision. Thus, to the
extent Plaintiff is seeking reconsideration of the February
26, 2020 Order, the Court will deny Plaintiff’s Motion. To
the extent  Plainfiff_ js. seeking to consolidate _two

reviously dismissed cases with this case, the Court will

deny, this portion of the Motion because it 15 duplicative
Sf Plaintiff's currently pending Motion to COMbIME C ases.

SRR,

of Personal Property for Payment Under Defauilt et | .

WL——-—-—W——. - o . ol 4

Judgment, a Motion for Default Judgment, a Motion of M“\‘\ °
ol - 2 *2 IT IS ORDERED: "—ta*c“‘s‘de‘

Right to Appear an omtment of Counsel, and a First
Amended Complaint. In a February 26, 2020 Order, the
Court ordered Defendant Guajardo to answer a portion of
the First Amended Complaint; dismissed the remaining
“Claims and Defendants without prejudice; and denied

‘Plaintiff’s pending Motions.
—

i

On March 27, 2020, Plaintiff filed a “Motion for Support

(1) The reference to Magistrate Judge Eileen S. Wj

Eileen S_Willgtis.
wit] as to the “Motion for Support of Civil Action
and Re-Open Case” (Doc. 19).

e
(2) Plaintiff’s “Motion for Support _of Civil Action and
_Re-OBen Case’”(Doc. 19) is denied.

—————

————

(3) All othe;.ggtters must remain with Magistrate Judge

WESTLAYWY © 2021 Thomson Reuters. No claim to original U.S. Ggvgrnmen r \ (N« N f ‘1
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Eileen S. Willett for disposition as appropriate. Slip Copy, 2020 WL 1659892

All Citations
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Rule 3. Appeal as of Right--How Taken
(a) Filing the Notice of Appeal.
(1) An appeal permitted by law as of right from a district

court to a court of appeals may be taken only by filing a
notice of appeal with the district clerk within the time

.~ - allowed by Rule 4. At the time_of filin, 2, the agEeIIant

must furnish the clerk with enou
to enable the clerk to comply with Rule 3(d)

(2) An appellant’s failure to take any step other than the
timely filing of a notice of appeal does not affect the
validity of the appeal, but is ground.only for the court of
appeals to act as it considers appropriate, including ~
dismissing the appeal. -~

.
—

(3 An appeal ﬁ'om a judgment by a magistrate judge in

a civil case is taken in the same way as an appeal from

any other district court Jjudgment.

(4) An appeal by permission under 28 U.S.C. § 1292(b)
or an appeal in a bankruptcy case may be taken only in
the manner prescribed by Rules 5 and 6, respectively.

(b) Joint or Consolidated Appeals.

(1) When two or more parties are entitled to appeal from
a district-court judgment or order, and their interests
make joinder practicable, they may file a joint notice of
appeal. They may then proceed on appeal as a single
appellant.

(2) When the parties have filed separate timely notices
of appeal, the appeals may be joined or consolidated by
the court of appeals.

(c) Contents of the Notice of Appeal.
(1) The notice of appeal must:

(A) specify the party or parties taking the appeal by
naming each one in the caption or body of the notice,
but an attorney representing more than one party may
describe those parties with such terms as “all
plaintiffs,” “the defendants,” “the plaintiffs A, B, et
al.,” or “all defendants except X;

(B) designate the judgment, order, or part thereof
being appealed; and

(C) name the court to which the appeal is taken.
(2) A pro se notice of appeal is considered filed on

behalf of the signer and the signer’s spouse and minor
children (if they are parties), unless the notlce clearly

L

(3) In a class action, whether or not the class has been
certified, the notice of appeal is sufficient if it names
one person qualified to bring the appeal as
representative of the class.

(4) An appeal must not be dismissed for m’fﬂty,_j_l.

form or t1t1e of the notice of appeal, or for failure to

i g
whose ntent to appeal 1S otherwise clear
e

(5) Form 1 in the Appendix of Forms is a suggested

_form of a notice of appeal.

(d)_Seri'ing the Notice of Appeal.

qu—r

(1) The district clerk must serve notice of the filing of a
notice of appeal by sending a copy to each party’s
counsel of record--excluding the appellant’s--or, if a
party is proceeding pro se, to the party’s last known
address. When a defendant in a criminal case appeals,
the clerk must also serve a copy of the notice of appeal
on the defendant. The clerk must promptly send a copy
of the notice of appeal and of the docket entries—-and
any later docket entries--to the clerk of the court of
appeals named in the notice. The district clerk must
note, on each copy, the date when the notice of appeal

was filed. '~ N

(2) If an inmate confined in an institution files a notice
of appeal in the manner provided by Rule 4(c), the
district clerk must also note the date when the clerk

N docketed the notice.

(3) The district clerk’s failure to serve notice does not
affect the validity of the appeal. The clerk must note on
the docket the names of the parties to whom the Qﬁrk
sends copies, with the date of sending™Service is

“Sofficient desplte the death of a party or the party’s

counsel.

(¢) Payment of Fees. Upon filing a notice of appeal, the

. appellant must pay the district clerk all required fees. The
district clerk receives the appellate docket fee on behalf of
the court of appeals.

Rule 4. Appeal as of Right--When Taken

(a) Appeal in a Civil Case.

(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in Rules
4(a)(1)(B), 4(a)(@), and 4(c), the notice of appeal
required by Rule 3 must be filed with the district clerk
within 30 days after entry of the judgment or order
appealed from.

indicates otherwise. a.xh L” L (‘t? ?‘) \(‘l 4 Nee. 0000.1 C TQ
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(B) The notice of appeal may be filed by any party no later than 28 days after the judgment is entered.
within 60 days after entry of the judgment or order
appealed from if one of the parties is: (B)(i) If a party files a notice of appeal after the court
announces or enters a judgment--but before it
(i) the United States; disposes of any motion listed in Rule 4(a)}(4)(A)-the |
notice becomes effective to appeal a judgment or
(ii) a United States agency; order, in whole or in part, when the order disposing of

the last such remaining motion is entered. _
* (iii) a United States officer or employee sued in an
official capacity; or (i) A party intending to challenge an order disposing
‘ Py of any motion listed in Rule 4(a)(4)(A), or a
(iv) a current or former United States officer or L[ > judgment’s alteration or amendment upon such a

employee sued in an individual capacity for : anact motion, must file a notice of appeal, or an amended
Of OMmission “otCurring in connection with duties . - notice of appeal--in compliance with Rule 3(c)--
perfonmed on the United Stafes’ behalf--including _ L9 within the time prescribed by this Rule measured
“all instances T which the United States represents 7, from the entry of the order disposing of the last such
that person when the judgment or order js entered v : remaining motion.

or files the appeal for that p
e s

erson.
—_— T

(iii) No additional fee is required to file an amended

(O) An appeal from an order granting or denying an .~ ’ notice.
application for a writ of error coram nobis is an \',“";
appeal in a civil case for purposes of Rule 4(a). / (5) Motion for Extension of Time.
(2) Filing Before Entry of Judgment. A notice of ./ (A) The district court may extend the time to file a
appeal filed after the court announces a decision or ~ ’) notice of appeal if:
order--but before the entry of the judgment or order--is ) D
treated as filed on the date of and afier the entry. Ly (D) a party so moves no later than 30 days after the

time prescribed by this Rule 4(a) expires; and
(3) Multiple Appeals. If one party timely files a notice .- =

of appeal, any other party may file a notice of appeal f/ (ii) regardless of whether its motion is filed before
within 14 days after the date when the first notice was ) or during the 30 days after the time prescribed by
filed, or within the time otherwise prescribed by this .-, this Rule 4(a) expires, that party shows excusable
Rule 4(a), whichever period ends later. g neglect or good cause.
(4) Effect of a Motion on a Notice of Appeal. P (B) A motion filed before the expiration of the time
'3 prescribed in Rule 4(a)(1) or (3) may be ex parte
(A) If a party files in the district court any of the ' unless the court requires otherwise. If the motion is
following motions under the Federal Rules of Civil P filed after the expiration of the prescribed time, notice

Procedure--and does so within the time allowed by § _ »  mustbe given to the other parties in accordance with
those rules--the time to file an appeal runs for all )% 4 local rules.
parties from the entry of the order disposing of the

last such remaining motion: (C) No extension under this Rule 4(a)(5) may exceed

30 days after the prescribed time or 14 days after the

(i) for judgment under Rule 50(b); date when the order granting the motion is entered,
whichever is later.

(i) to amend or make additional factual findings (6) Reopening the Time to File an Appeal. The district

under Rule 52(b), whether or not granting the court may reopen the time to file an appeal for a period

motion would alter the judgment; of 14 days after the date when its order to reopen is

) entered, but only if all the following conditions are

(iii) for attorney’s fees under Rule 54 if the district satisfied: C

court extends the time to appeal under Rule 58;
(A) the court finds that the moving party did not

(iv) to alter or amend the judgment under Rule 59; receive notice under Federal Rule of Civil Procedure
77(d) of the entry of the judgment or order sought to
(v) for a new trial under Rule 59; or be appealed within 21 days after entry;
(vi) for relief under Rule 60 if the motion is filed (B) the motion is filed within 180 days after the
DS e e e e
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judgment or order is entered or within 14 days after
the moving party receives notice under Federal Rule
of Civil Procedure 77(d) of the entry, whichever is
earlier; and

(C) the court finds that no party would be prejudiced.

(7) Entry Defined.

(A) A judgment or order is entered for purposes of
this Rule 4(a):

() if Federal Rule of Civil Procedure 58(a) does
not require a separate document, when the
judgment or order is entered in the civil docket
under Federal Rule of Civil Procedure 79(a); or

(ii) if Federal Rule of Civil Procedure 58(a)
requires a separate document, when the judgment
or order is entered in the civil docket under Federal
Rule of Civil Procedure 79(a) and when the earlier
of these events occurs:

« the judgment or order is set forth on a separate
document, or

* 150 days have run from entry of the judgment
or order in the civil docket under Federal Rule of
Civil Procedure 79(a).

(b) Appeal in a Criminal Case

o e -

(B) A failure to set forth a judgment or order on a
separate document when required by Federal Rule of

A ot Zu?d@\s(c COGO X

L

-
)

~Civil"Procediie58(a) does not affect the yalidity of
an appeal from that judgment or order.

(1) Time for Filing a Notice of Appeal.

(A) In a criminal case, a defendant’s notice of appeal
must be filed in the district court within 14 days after
the later of:

) the entry of either the judgment or the
order being appealed; or

(ii) the filing of the government’s notice of appeal.
(B) When the government is entitled to appeal, its
notice of appeal must be filed in the district court
within 30 days after the Jater of:

(i) the entry of the judgment or order being
appealed; or

(ii) the filing of a notice of appeal by any
defendant.

{

(2) Filing Before Entry of Judgment. A notice of
appeal filed after the court announces a decision,
sentence, or order--but before the entry of the judgment
or order—is treated as filed on the date of and after the
entry.

(3) Effect of a Motion on a Notice of Appeal.

(A) If a defendant timely makes any of the following
motions under the Federal Rules of Criminal
Procedure, the notice of appeal from a judgment of
conviction must be filed within 14 days after the entry
of the order disposing of the last such remaining
motion, or within 14 days after the entry of the
judgment of conviction, whichever period ends later.
This provision applies to a timely motion:

(i) for judgment of acquittal under Rule 29;

(i) for a new trial under Rule 33, but if based on
newly discovered evidence, only if the motion is
made no later than 14 days after the entry of the
judgment; or

(iii) for arrest of judgment under Rule 34.

(B) A notice of appeal filed after the court announces
a decision, sentence, or order--but before it disposes
of any of the motions referred to in Rule 4(b)(3)(A)--
becomes effective upon the later of the following:

(i) the entry of the order disposing of the last such
remaining motion; or

(ii) the entry of the judgment of conviction.

(C) A valid notice of appeal is effective--without
amendment--to appeal from an order disposing of any
of the motions referred to in Rule 4(b)(3)(A).

(4) Motion for Extension of Time. Upon a finding of
excusable neglect or good cause, the district court may--
before or after the time has expired, with or without
motion and notice—extend the time to file a notice of
appeal for a period not to exceed 30 days from the
expiration of the time otherwise prescribed by this Rule
4(b).

(5) Jurisdiction. The filing of a notice.of appeal under .. .. _ .

this Rule 4(b) does not divest a district court of
jurisdiction to correct a sentence under Federal Rule of
Criminal Procedure 35(a), nor does the filing of a
motion under 35(a) affect the validity of a notice of
appeal filed before entry of the order disposing of the
motion. The filing of a motion under Federal Rule of
Criminal Procedure 35(a) does not suspend the time for

ESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. w
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filing a notice of appeal from a judgment of conviction.

(6) Entry Defined. A judgment or order is entered for
purposes of this Rule 4(b) when it is entered on the
criminal docket.

—

‘ (¢) Appeal by an Iomate Confined in an Institution.

an inmate confined there must use that system to recejve

T T e T T e = T X R .

the™bénefit™of this_ Rule 4(c)(1). If an mmate files a
Ly . - e e o

notice of appeal in either a civil or a criminal case, the

RS — - ,-.E,mﬂ..-i'ij -+

notice 15 timely if it is deposited in the institution’s

infernal mail system_on_or before the last day for filing
and:

(A) it is accompanied by:

(i) a declaration in compliance with 28 U.S.C. §
1746--or a notarized statement--setting out the date
of deposit and stating that first-class postage is
being prepaid; or

(ii) evidence (such as a postmark or date stamp)
showing that the notice was so deposited and that
postage was prepaid; or

(B) the court of appeals exercises its discretion to
permit the later filing of a declaration or notarized
statement that satisfies Rule 4(c)(1)(A)(i).

(2) If an inmate files the first notice of appeal in a civil
case under this Rule 4(c), the 14-day period provided in
Rule 4(a)(3) for another party to file a notice of appeal

runs from the date when the district court dockets the
first notice.

(M When a defell‘dagtt _in a criminal case files a notice of
_appeal under this Rule 4(c), the 30-day period for the
government to file its notice_of appeal runs from the
enfry of the judgment or order appealed from or from
_th?dis_-m:g court’s docketing of the defendant’s notice of
appeal, whichever is later.

(17 if ani institution has a sySicin designed for legal mail” "~~~ " “the clerk, but filing is not timely_uniess the_clerk

receives the papers within the time fixed for filing.

v h\%oi* of Tvidavee 00OQH

(d) Mistaken Filing in the Court of Appeals. If a notice
of appeal in either a civil or a criminal case is mistakenly
filed in the court of appeals, the clerk of that court must
note on the notice the date when it was received and send
it to the district clerk. The notice is then considered filed in

the district court on the date so noted.

Rule 25. Filing and Service

gy

(a) Filing.

(1) Filing with the Clerk. A paper required or
permitted to be filed i a COUrt of appeals must be -

filed with the clerk.
A A—

(2) Filing: Method and Timeliness.

(A) Nonelectronic Filing.

(1) In General. For a paper not filed electronically
filing may_be accomplished by, mail, addressed to

(i) A Brief or Appendix. A brief or appendix not

filed electronically is timely filed, however, if on or

“before the 1ast day for filing, it 1s: —
+ mailed to the clerk by first-class mail, or other
class of mail that is at least as. expeditious,.
postage prepaid; or

+ dispatched to a third-party commercial, carrier
for delivery to the clerk within 3 days,

(ii}) Inmate Filing. If an_institution has a system
designed_for legal mail, an i._nmatgrcl_gﬁi‘ﬁ@e__d‘thel:g
must use that system to receive the benefit_of this

Frulé 25@@:{A)(fii!. A __ PADET g N0t filed,

eiectronicgl}yz_l)z_ an inmate_is_timely_if it_is

- s S T 0 .
deposited in the institution’s_ internal_mail_system

on or before the last day_for filing and;

* it is accompanied by: a declaration in
compliance with 28 U.S.C. § 1746--or a
notarized stafement--setting out the date of
deposit and stating that first-class postage is
being prepaid; or evidence (such as a postmark

or date stamp) showing that the paper was so
deposited and that postage was prepaid; or

» the court of appeals exercises its discretion to
permit the later filing of a declaration or
notarized statement that satisfies = Rule

25@@)2)(A)(iit).

(B) Electronic Filing and Signing.

() By a Represented Person--Generally
Required; Exceptions. A person represented by an
attorney must file electronically, unless
nonelectronic filing is* allowed by the court for
good cause or is allowed or required by local rule.

(i) By an Unrepresented Person_When Allowed __

or ired. A person not represented by an
attorney; =

+ may file electronjcally only if allowed by court,,
order or by local rule; and

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4
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. M reqmrewle electromcally only by
Court order. or by @ local mile-that inclides,
g T atitpginse: . * ettt —— e ey
reasonable exceptions.
S,
(i) Signing. A filing made through a person’s
electronic-filing account and authorized by that
person, together with that person’s name on a
~ signature block, constitutes the person’s signature. -

(iv) Same as a Written Paper. A paper_filed
electromcally is a written paper for purposes, of
‘these rules. ‘
—————

(3) Filing a Motion with a Judge. If a motion requests
relief that may be granted by a single judge, the judge
may permit the motion to be filed with the judge; the
judge must note the filing date on the motion and give it
to the clerk.

(4) Clerk’s Refusal of Documents. The clerk must not
refuse to accept for filing any paper presentecf" for hat

purpose sol"ly because 1t is nof presented i proper form
as required by these rules or By any local Tule or

practice.
—————

(5) Privacy Protection. An appeal in a case whose
privacy protection was governed by Federal Rule of

Bankruptcy Procedure 9037, Federal Rule of Civil

Procedure 5.2, or Federal Rule of Criminal Procedure
491 is governed by the same rule on appeal. In all other

probeedmgs privacy protectlon 1s governed by Federal
“Rulé of C1v1I'Procedureé ) =except that Federal Rule™of

~CTHiminal Procedure 49.1 governs when an extraordinary

'writ is sought in a criminal case.

(b) Service of All Papers Required. Unless a_rule
requires service by the clerk, a party must, at or before the

“time of filing a paper, serve a copy on the other parties to
the appeal or review. Service on a party represented by
counsel must be made on the party’s counsel.

(c) Manner of Service.

(1) Nonelectronic service may be any of the following:

(A) personal, including delivery to a responsible
person at the office of counsel;

(B) by mail; or

W
9

served consented to in writing.

(3) When reasonable considering such factors as the
immediacy of the relief sought, distance, and cost,
service on a party must be by a manner at least as
expeditious as the manner used to file the paper with the
court.

(4) Service by mail or by com.mermal carrier is complete
on mailing or dehvery to the carrier. Service by
electronic means is complete on filing or sending, unless
the party making service is notified that the paper was
not received by the party served.

o (d) Proof of Service.

O

Z?‘hﬁa“* 0(: ZJ:dQNcc.

T Sker T W e

(C) by third-party commercial carrier for delivery
within 3 days.

(2) Electronic service of a paper may be made (A) by
sending it to a registered user by filing it with the
court’s electronic-filing system or (B) by sending it
by other electronic means that the person to be

(1) A paper presented for filing must contain either of
the following if it was served other than through the
court’s electronic-filing system:

(A) an acknowledgment of service by the person
served; or

(B) proof of service consisting of a statement by the
person who made service certifying:

(i) the date and manner of setvice;

—

(i) the names of the persons served; and

(m) their mail or electronic, addresses, facsimile,

TNUMbETS, OF ~the.addresses-of the places_of dehvery,
as appropriate for the manner of service.

(2)_ When a brief or_appendix is_ filed by mailing or
dispatch_in accordance with, Rule 25(a)(2)(A)(11)‘the
“proof of serv1ce must also_state the date and manner | by
“which the document was mailed or dispatched to the.
Clerk

(3) Proof of service may appear on or be affixed to the
papers filed.

(¢) Number of Copies. When these rules require the filing
or furnishing of a number of copies, a court may require a
different number by local rule or by order in a particular
case.

Rule 32 Form of Briefs, Appendices, and Other

- S Papers

(a) Form of a Brief.
{1) Reproduction.

(A) A brief may be reproduced by any process that
yields a clear black image on light paper. The

WESTLAW  © 2021 Thomson Reuters. No claim to original U.S. Government Works. 5
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paper must be opaque and unglazed. Only one
side of the paper may be used.

(B) Text must be reproduced with a clarity that equals
or exceeds the output of a laser printer.

(C) Photographs, illustrations, and tables may be
reproduced by any method that results in a good copy

" of the original; a glossy finish is acceptable if the
original is glossy.

(2) Cover. Except for filings by unrepresented parties,
the cover of the appellant’s brief must be blue; the
appellee’s, red; an intervenor’s or amicus curiae’s,
green; any reply brief, gray; and any supplemental brief,
tan. The front cover of a brief must contain:

(A) the number of the case centered at the top;
(B) the name of the court;
(C) the title of the case (see Rule 12(a));

(D) the nature of the proceeding (e.g., Appeal,
Petition for Review) and the name of the court,
agency, or board below;

(E) the title of the brief, identifying the party or
parties for whom the brief is filed; and

(F) the name, office address, and telephone number of

counsel representing the party for whom the brief is
filed.

(3) Binding. The brief must be bound in any manner
that is secure, does not obscure the text, and permits the
brief to lie reasonably flat when open.

(4) Paper Size, Line Spacing, and Margins. The brief
must be on 8 % by 11 inch paper. The text must be
double-spaced, but quotations more than two lines long
may be indented and single-spaced. Headings and
footnotes may be single-spaced. Margins must be at
least one inch on all four sides. Page numbers may be
placed in the margins, but no text may appear there.

(5) Typeface. Either a proportionally spacéd or a
monospaced face may be used.

(A) A proportionally spaced face must include serifs,

but sans-serif type may be used in headings and
captions. A proportionally spaced face must be 14-
point or larger.

(B) A monospaced face may not contain more than 10
% characters per inch.

(6) Type Styles. A brief must be set in a plain, roman
style, although italics or boldface may be used for
empbhasis. Case names must be italicized or underlined.
(7) Length.

(A) Page Limitation. A principal brief may not
exceed 30 pages, or a reply brief 15 pages, unless it
_ complies with Rule 32(2)(7)(B).

(B) Type-Volume Limitation.
(i) A principal brief is acceptable if it:
* contains no more than 13,000 words; or

= uses a monospaced face and contains no more
than 1,300 lines of text.

(ii) A reply brief is acceptable if it contains no
more than half of the type volume specified in Rule
32(=@)(N)(BXD-

(b) Form of an Appendix. An appendix must comply
with Rule 32(a)(1), (2), (3), and (4), with the following
exceptions: -

(1) The cover of a separately bound appendix must be
white.

(2) An appendix may include a legible photocopy of any
document found in the record or of a printed judicial or
agency decision.

(3) When necessary to facilitate inclusion of odd-sized
documents such as technical drawings, an appendix may
be a size other than 8 % by 11 inches, and need not lie
reasonably flat when opened.

(c) Form of Other Papers.

(1) Motion. The form of a motion is governed by Rule
27(d).

(2) Other Papers. Any other paper, including a petition

for panel rehearing and a petition for hearing or

rehearing en banc, and any response to such a petition,

must be reproduced in the manner prescribed by Rule
. 32(a), with the following exceptions:

- (A).A cover is not necessary if the caption and--.
signature page of the paper together contain the
information required by Rule 32(a)(2). If a cover is
used, it must be white.

(B) Rule 32(a)(7) does not apply.

(d) Signature. Every brief, motion, or other paper filed
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with the court must be signed by the party filing the paper
or, if the party is represented, by one of the party’s
attorneys.

(e) Local Variation. Every court of appeals must accept
documents that comply with the form requirements of this
rule and the length limits set by these rules. By local rule

- -or order-in a particular case, a court of appeals may accept

documents that do not meet all the form requirements of
this rule or the length limits set by these rules.

(f Items Excluded from Length. In computing any
length limit, headings, footnotes, and quotations count
toward the limit but the following items do not:

* cover page;

« disclosure statement;

- table of contents;

« table of citations;

» statement regarding oral argument;

» addendum containing statutes, rules, or regulations;

« certificate of counsel;

« signature block;

« proof of service; and

+ any item specifically excluded by these rules or by
local rule.

o o g el ey e e

(g) Certificate of Compliance.

(1) Briefs and Papers That Require 2 Certificate. A
brief submitted under Rules 28.1(e)}(2), 29(b)4), or
32(a)(7)(B)--and a paper submitted under Rules 5(c)(1),
21(d)(1), 27(d2XYA), 27(d)2)C), 35(0)2)(A), or
40(b)(1)--must include a certificate by the attorney, or

an unrepresented party,.that the document complies with

the type-volume limitation. The person preparing the
certificate may rely on the word or line count of the
word-processing system used to prepare the document.
The certificate must state the number of words--or the
number of lines of monospaced type--in the document.

(2) Acceptable Form. Form 6 in the Appendix of
Forms meets the requirements for a certificate of
compliance.

S ~doe of

Zv \d ER!CZ
0000 6

WESTLAW  © 2021 Thomson Reuters. No claim to original U.S. Government Works. 7




O 00 2 N RN e

[ I N T S e N N I O B O I N I e T e T e e S e S VU G vy
o B =, T e e B N R =RV T - B Y« N U N 7S S e =)

Case 2:19-cv-05492-MTL-ESW Document 34 Filed 03/03/21 Page 1of 1

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Alfred E Caraffa, No. CV-19-05492-PHX-MTL (ESW)
Plaintiff, : ORDER

V.

Tempe Police Department, et al.,

Defendants.

On April 23, 2020, pursuant to Plaintiff’s Notice of Voluntary Dismissal (Doc.
24), the Court terminated this action. (Doc. 25). Plaintiff filed a Notice of Appeal in the
Ninth Circuit Court of Appeals. (Docs. 26-28). The Ninth Circuit dismissed the appeal
for lack of jurisdiction. (Docs. 29-30). Therefore,

IT IS ORDERED denying Plaintiff’s “Motion to Proceed to Trial” (Doc. 33).

Dated this 3rd day of March, 2021.

n

Honorable Eileen S. Willett

United States Magistrate Judge




