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QUESTION PRESENTED FOR REVIEW 

 
Whether the Third Circuit misapplied the law and rendered a decision in 

conflict with other federal courts of appeals by holding that Petitioner’s third-

degree robbery conviction substantially corresponds to the generic definition of 

robbery and constitutes a crime of violence under the enumerated offense clause of 

the sentencing guidelines?  
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OPINIONS BELOW 

 
 The Memorandum and Order of the District Court, United States v. Carey, 

No. 3:CR-18-037, 2020 WL 2086659 (April 30, 2020), sustaining the 

government’s objection to the presentence investigation report and classifying 

Petitioner as a career offender, is set forth in the Appendix at A-1.  The District 

Court’s judgment of sentence entered on August 12, 2020, is set forth in the 

Appendix at A-24.  The Third Circuit’s opinion, United States v. Carey, No. 20-

2723, 2021 WL 2936741 (July 13, 2021), affirming Petitioner’s judgment of 

sentence, is set forth in the Appendix at A-31. 

 

JURISDICTION 

 
 This is a federal criminal prosecution involving federal drug charges.  The 

Order of the United States Court of Appeals was filed on July 13, 2021.  The 

jurisdiction of this Court is invoked under 28 U.S.C. § 1254(1). 
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STATUTORY PROVISIONS INVOLVED 

 
Section 18 United States Code Appendix § 4B1.1, 18 U.S.S.G., § 4B1.1. Career 

Offender provides: 

(a) A defendant is a career offender if (1) the defendant was at least eighteen 

years old at the time the defendant committed the instant offense of 

conviction; (2) the instant offense of conviction is a felony that is either a 

crime of violence or a controlled substance offense; and (3) the defendant 

has at least two prior felony convictions of either a crime of violence or a 

controlled substance offense.  

 As defined in Section 18 United States Code Appendix § 4B1.2, 18 U.S.S.G. 

§ 4B1.2(a), the term “crime of violence” means any offense under federal or state 

law, punishable by imprisonment for a term exceeding one year, that-- 

(1) has as an element the use, attempted use, or threatened use of physical 

force against the person of another, or 

(2) is murder, voluntary manslaughter, kidnapping, aggravated assault, a 

forcible sex offense, robbery, arson, extortion, or the use or unlawful 

possession of a firearm described in 26 U.S.C. § 5845(a) or explosive 

material as defined in 18 U.S.C. § 841(c). 

Title 18, Pennsylvania Consolidated Statutes § 3701 provides: 

(a)  Offense defined. − − 

2 
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 (1)  A person is guilty of robbery if, in the course of committing a 

theft, he: 

* * * 

  (v)   physically takes or removes property from the person of 

another by force however slight; . . . 

 

STATEMENT OF THE CASE 

 
 On February 6, 2018, a federal grand jury returned an Indictment against 

Petitioner, Jesse Carey (“Carey”).  It charges that on or about August 5, 2017, 

Carey possessed with intent to deliver cocaine in violation of 21 U.S.C. § 

841(a)(1).  On February 26, 2018, Carey pled not guilty to the Indictment, and he 

was detained pending trial.  

 On June 15, 2018, the District Court granted Carey’s motion for completing 

a pre-plea presentence investigation report (“PSR”).  The pre-plea PSR initially 

determined that Carey qualifies as a career offender under § 4B1.1 of the United 

States Sentencing Guidelines (the “Guidelines”) with a total offense level of 29 

and a criminal history category of VI, for a guideline imprisonment range of 151 to 

188 months.  Although it was anticipated Carey would plead guilty to the 

Indictment and move for immediate sentencing, he neither entered into a plea 

agreement with the government nor pled guilty to the Indictment.  
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 On May 14, 2019, a federal grand jury returned a two-count Superseding 

Indictment against Carey. Count 1 of the Superseding Indictment charges on 

January 12, 2017, Carey possessed with intent to distribute cocaine, fentanyl, and 

heroin in violation of 21 U.S.C. § 841(a)(1).  On that date, the Plymouth Borough 

Police Department in Plymouth, Pennsylvania, obtained a search warrant for 

Carey’s residence and, while it was being executed, Carey arrived in a vehicle and 

parked in the driveway.  When Carey tried to reverse and flee, police officers 

removed him from the car and detected an odor of marijuana.  They searched 

Carey and found in his possession $2,086.00 in U.S. currency, which included 

$80.00 in serialized currency from a controlled buy, and a small quantity of 

marijuana.  A search of his vehicle resulted in the seizure of a clear bag containing 

.18 grams of heroin, 8 baggies containing 2.0 grams of cocaine, an aerosol can, 

containing 12.02 grams of cocaine, and drug paraphernalia.  

 Count 2 of the Superseding Indictment charges on August 5, 2017, Carey 

possessed with intent to distribute cocaine and heroin in violation of 21 U.S.C. § 

841(a)(1).  On that date, Carey entered the Mount Airy Casino Resort in Mount 

Pocono, Pennsylvania, and security personnel asked him to produce identification.  

When Carey provided a counterfeit Connecticut driver’s license, security personnel 

escorted him to a security office and contacted the Pennsylvania State Police 

(“PSP”).  Before PSP arrived, Carey pushed a security officer and attempted to 
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flee.  As he was running, Carey was apprehended and a black sock fell out of his 

pocket, containing three baggies with 46.97 grams of cocaine and twenty-nine 

packets of heroin weighing .68 grams.  On May 17, 2019, Carey pled not guilty to 

the Superseding Indictment, and the District Court continued his pretrial detention.  

 On December 19, 2019, Carey pled guilty to Count 1 of the Superseding 

Indictment amended to charge possession with intent to distribute cocaine and 

heroin only.  A jury trial on Count 2 of the Superseding Indictment was scheduled 

for January 6, 2020; however, before jury selection, Carey pled guilty to the 

remaining charge of the possession with intent to distribute cocaine and heroin.  

The District Court accepted Carey’s guilty plea and ordered a revised PSR.  The 

revised PSR determined that Carey is not a career offender, and that Carey has a 

total offense level of 12 and a criminal history category of VI.  Based on these 

findings, the revised PSR concluded that Carey’s guideline imprisonment range 

was 30 to 37 months. 

 On March 2, 2020, the government filed a Sentencing Memorandum 

wherein it objected to the revised PSR on the ground that Carey qualified as a 

career offender under § 4B1.1 of the Guidelines because his prior conviction of 

third-degree robbery in Pennsylvania is a crime of violence under U.S.S.G. § 

4B1.2(a).  In its Sentencing Memorandum, the government argued Carey has a 

total offense level of 30 and a criminal history category VI which yields a 
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guideline imprisonment range of 168 to 210 months. On April 1, 2020, Carey filed 

a Reply to the Government’s Sentencing Memorandum which maintained the 

Probation Office had correctly determined Carey was not a career offender.  The 

government filed a response to Carey’s Sentencing Memorandum on April 14, 

2020. 

 By Memorandum and Order dated April 30, 2020, the District Court 

sustained the government’s objections to the PSR, determined that Carey qualifies 

as a career offender under U.S.S.G. § 4B1.1 and found that his total offense level is 

30 and his criminal history category is VI, which yields an advisory guideline 

range of 168-210 months’ imprisonment.  Due to his classification as a career 

offender, Carey’s guideline imprisonment range increased by 138 months (11.5 

years). 

On August 12, 2020, the District Court sentenced Carey because of his 

guilty pleas to two counts of possession with intent to distribute cocaine and heroin 

in violation of 21 U.S.C. § 841(b)(1)(C) and ordered him to be committed to the 

Bureau of Prisons for a term of 144 months.  The term consists of 144 months’ 

imprisonment on each count of the Superseding Indictment to run concurrently.1   

 

 
1 Although the District Court sentenced Carey below the enhanced guideline range of 168-210 
months’ imprisonment, his sentence of 144 months’ imprisonment still exceeds the low end of 
the otherwise applicable guideline range of 30 to 37 months’ imprisonment by 114 months (9.5 
years). 
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On August 21, 2020, Carey filed a Notice of Appeal to the United States Court of 

Appeals for the Third Circuit from the judgment of sentence.  On July 13, 2021, 

the Third Circuit held that Carey’s conviction for Pennsylvania third-degree 

robbery constitutes a crime of violence under the enumerated-offense clause of the 

Sentencing guidelines and affirmed his judgment of sentence.   

 

ARGUMENT 

THE THIRD CIRCUIT MISAPPLIED THE LAW AND RENDERED 
A DECISION IN CONFLICT WITH OTHER FEDERAL COURTS OF 
APPEALS BY HOLDING THAT PETITIONER’S PENNSYLVANIA 
THIRD-DEGREE ROBBERY CONVICTION SUBSTANTIALLY 
CORRESPONDS TO THE DEFINITION OF GENERIC ROBBERY 
AND CONSTITUTES A CRIME OF VIOLENCE UNDER THE 
“ENUMERATED OFFENSE” CLAUSE OF THE GUIDELINES. 

 
 
Under the Guidelines, 
 

A defendant is a career offender if (1) the defendant was at least eighteen 
years old at the time the defendant committed the instant offense of 
conviction; (2) the instant offense of conviction is a felony that is either a 
crime of violence or a controlled substance offense; and (3) the defendant 
has at least two prior felony convictions of either a crime of violence or a 
controlled substance offense.  
 
U.S.S.G. § 4B1.2(a). 

The Guidelines define a “crime of violence” as any felony offense under 

state or federal law that: 

(1) has as an element the use, attempted use, or threatened use of physical 
force against the person of another [the “elements” clause], or 



8 
 

(2) is murder, voluntary manslaughter, kidnapping, aggravated assault, a 
forcible sex offense, robbery, arson, extortion, or the use or unlawful 
possession of a firearm described in 26 U.S.C. § 5845(a) or explosive 
material as defined in 18 U.S.C. § 841(c) [the “enumerated offense” clause]. 
 
U.S.S.G. § 4B1.2(a) 

 
 Here, the District Court sentenced Carey as a career offender based on his 

prior conviction for Pennsylvania third-degree robbery, in violation of 18 Pa. C.S. 

§ 3701(a)(1)(v), a felony of the third degree punishable by a maximum of seven 

years’ imprisonment and/or a $15,000 fine. 18 Pa. C.S. §§ 1101 and 1103(3).  

Under § 3701(a)(1)(v), “[a] person is guilty of robbery if, in the course of 

committing a theft ... he physically takes or removes property from the person of 

another by force however slight.”  Although Carey maintains the District Court 

erred in concluding his conviction for Pennsylvania third-degree robbery 

constitutes a crime of violence under both the elements clause and the enumerated 

offense clause of U.S.S.G. § 4B1.2(a), the Third Circuit analyzed the enumerated 

offense clause only and concluded “Carey is a career offender because third-degree 

Pennsylvania robbery is a ‘robbery’ within the meaning of that clause.”  

 The enumerated offense clause (§ 4B1.2(a)(2)) lists “robbery” as a crime of 

violence.  When the Guidelines specifically list an offense, the courts “compare the  

elements of the crime of conviction to the generic form of the offense as defined by 

the States, learned treatises, and the Model Penal Code.” United States v. Marrero, 

677 F.3d 155, 165 (3d Cir. 2012) (quoting United States v. Lockley, 632 F.3d 1238, 



9 
 

1242 (11th Cir. 2011)), vacated on other grounds, 570 U.S. 929, 133 S.Ct. 2732 

(2013).  The defendant’s prior conviction qualifies as a crime of violence if “the 

statutory definition of the prior conviction ‘substantially corresponds’ to the 

generic definition of the offense.” Id. (quoting Taylor v. United States, 495 U.S. 

575, 602, 110 S.Ct. 2143 (1990)).  If, however, the “statute sweeps more broadly 

than the generic crime,” the prior conviction will not qualify. Descamps v. United 

States, 133 S.Ct. 2276, 2283 (2013).  

 The generic definition of robbery is taking property from another person or 

from the immediate presence of another person by force or by intimidation. United 

States v. McCants, 952 F.3d 416 (3d Cir. 2020).  Relying on its decision in United 

States v. Graves, 877 F.3d 494 (3d Cir. 2017), that generic robbery requires for 

conviction no more than de minimis force to compel the victim to part with his 

property, the Third Circuit erroneously held Carey’s conviction for Pennsylvania 

third-degree robbery constitutes a crime of violence under the enumerated-offense 

clause of the Guidelines.  By holding that generic robbery requires no more than de 

minimis force, the Third Circuit misapplied the law and entered a decision in 

conflict with other federal courts of appeals.  

Every Circuit to adopt a definition of generic robbery, except the Third 

Circuit, has found generic robbery to require force above de minimis force to 

require the victim to part with his or her property. In United States v. Jones, 878 
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F.3d 10, 18 (2d Cir. 2017), the Second Circuit defined generic robbery as “the 

taking of property from another person or from the immediate presence of another 

person by force or intimidation.” The Second Circuit stated this is the definition 

adopted by all fifty states. Id.    

In United States v. Gattis, 877 F.3d 150, 156 (4th Cir. 2017), cert. denied, __ 

U.S. __, 138 S. Ct. 1572, 200 L.Ed.2d 761 (2018), the Fourth Circuit held that 

generic robbery is defined as misappropriation of property under circumstances 

involving immediate danger to person.  In concluding generic robbery requires the 

application of something more than minimal force, the Fourth Circuit stated, 

“[J]ust like generic robbery committed through the use of force, to commit robbery 

by force in North Carolina, the defendant must do more than stealthily pickpocket 

or suddenly snatch; he must direct a degree of force towards the victim beyond the 

minimum necessary to remove the item from the victim's grasp.” Id. at 159. 

In United States v. Santiesteban-Hernandez, 469 F.3d 376, 380 (5th Cir. 

2006) (abrogated on other grounds), the Fifth Circuit stated the generic form of 

robbery “may be thought of as aggravated larceny,” containing at least the 

elements of “misappropriation of property under circumstances involving 

[immediate] danger to the person.”  The Fifth Circuit noted the majority of states 

require property to be taken from a person or a person's presence by means of force 

or putting in fear. Id.   
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Other circuit courts have agreed with the Fifth’s Circuit’s definition of 

generic robbery.  In United States v. Yates, 866 F.3d 723, 733 (6th Cir. 2017), the 

Sixth Circuit held that generic robbery requires the application of more than the 

minimal use of force. Instead, generic robbery constitutes the “misappropriation of 

property under circumstances involving immediate danger to the person.” Id. at 

734.  In United States v. House, 825 F.2d 381, 887 (8th Cir. 2016), the Eighth 

Circuit described generic robbery as “aggravated larceny, or the misappropriation 

of property under circumstances involving immediate danger to the person.”  And, 

in United States v. Molinar, 881 F.3d 1064, 1071 (9th Cir. 2018), the Ninth Circuit 

adopted the Fifth Circuit’s definition of generic robbery which described the crime 

as “aggravated larceny, containing at least the elements of misappropriation of 

property under circumstances involving immediate danger to the person.” 

The Eleventh Circuit also requires the application of more than de minimis 

force for generic robbery.  In United States v. Lockley, 632 F.3d 1238, 1243 (11th 

Cir. 2011), vacated on other grounds, 570 U.S. 929, 133 S.Ct. 2732 (2013), the 

Eleventh Circuit held generic robbery is “the taking of property from another 

person or from the immediate presence of another person by force or intimidation.”   

To resolve a conflict among the federal courts and to ensure justice is served 

in the present case, the Court should address whether a conviction for generic 

robbery requires more than de minimis force.  Unless the Court addresses this 
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important issue and defines the elements of generic robbery, defendants who 

happen to be sentenced within the Third Circuit’s jurisdiction may face sentences 

significantly longer than defendants sentenced in other federal courts.  

Besides straying from consensus and entering a decision in conflict with 

other federal courts, the Third Circuit’s conclusion that Pennsylvania third-degree 

robbery substantially corresponds to generic robbery is simply incorrect.  In 

Pennsylvania, a third-degree robbery may be sustained where a person takes or 

removes property from another person by force, however, slight, which force may 

be actual or constructive. McElrath v. Commonwealth, 405 Pa. Super. 431, 592 

A.2d 740 (1991).  The prevailing rule is that the snatching or sudden taking of 

property from the person of another does not involve such force as to constitute 

robbery.  Under Pennsylvania law, however, purse snatching has been 

characterized as the most common crime intended to fall within the scope of third-

degree robbery.  Commonwealth v. Moore, 343 Pa. Super. 242, 494 A.2d 447 

(1985).  Pennsylvania third-degree robbery is broader than the definition of generic 

robbery because it criminalizes purse snatching and taking property of another by 

surprise.  

 Regarding force in robbery, a learned treatise teaches: 

The line between robbery and larceny from the person (between violence 
and lack of violence) is not always easy to draw. The “snatching” cases, for 
instance, have given rise to some dispute. The great weight of authority,  



13 
 

however, supports the view that there is not sufficient force to constitute 
robbery when the thief snatches property from the owner’s grasp so 
suddenly that the owner cannot offer any resistance to the taking.  On the 
other hand, when the owner, aware of an impending snatching, resists or  
when, the thief’s first attempt being ineffective to separate the owner from 
his property, a struggle for the property is necessary before the thief can get 
possession thereof, there is enough force to make the taking robbery. Taking 
the owner’s property by stealthily picking his pocket is not taking by force 
and so is not robbery; but if the pickpocket or his confederate jostles the 
owner, or if the owner, catching the pickpocket in the act, struggles 
unsuccessfully to keep possession, the pickpocket’s crime becomes robbery. 
To remove an article of value, attached to the owner’s person or clothing, by 
a sudden snatching or by stealth is not robbery unless the article in question 
(e.g., an earring, pin, or watch) is so attached to the person or his clothes as 
to require some force to effect its removal. 
 

 Wayne R. LaFave, Substantive Criminal Law § 20.3(d)(1) (footnotes 

omitted); Accord 4 Wharton’s Criminal Law § 465 (15th ed.) (The taking of 

property of another by surprise, as by sudden snatching does not constitute 

robbery); 67 Am. Jur. 2d Robbery § 30 (Mere snatching or sudden taking of  

property from the person of another does not in itself involve such force, violence, 

or putting in fear as will constitute robbery.  Thus, purse snatching is not a 

“robbery” if no force was used other than that necessary to take the victim’s purse. 

The snatching or grabbing of property without resistance by the victim amounts to 

theft rather than robbery) (footnotes omitted); Peter J. Guthrie, Annotation, Purse 

Snatching as Robbery or Theft, 42 A.L.R. 3rd 1381 (1972) (Under the rule 

prevailing in most jurisdictions, “the mere snatching or sudden taking of property 
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from the person of another does not in itself involve such force, violence or putting 

in fear as will constitute robbery…”).  

 Applying the generic definition of force to this case, Pennsylvania robbery is 

not coextensive with generic robbery.  Rather, Pennsylvania broadly penalizes 

conduct that would not constitute generic robbery.  A review of the decisional law 

discloses third-degree robbery includes robbery by the sudden snatching or taking 

of property from the person of another in addition to robbery by force and 

intimidation.  For example, in Commonwealth v. Brown, 506 Pa. 169, 176, 484 

A.2d 738, 741 (1984), the defendant, who grabbed a purse hanging off of the 

victim’s arm and ran away with it, was convicted of robbery under Section 

3701(a)(1)(v).  In affirming the defendant’s conviction, the Pennsylvania Supreme 

Court stated, “It is clear to us that any amount of force applied to a person while 

committing theft brings the act within the scope of robbery under § 3701(1)(a)(v) 

[sic] ..... The degree of actual force is immaterial, so long as it is sufficient to 

separate the victim from his property in, on or about his body.” Id.   

 In Commonwealth v. McNair, 376 Pa. Super. 604, 546 A.2d 688 (1988), the 

defendant was convicted of robbery when he followed the victim into a parking 

garage, ran toward her and snatched her tote bag and purse.  The Superior Court of 

Pennsylvania affirmed defendant’s conviction stating, “that the Commonwealth 
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established beyond a reasonable doubt [the defendant] applied constructive force 

against the victim sufficient to support a conviction for robbery.” Id. at 690.   

 Again, in Commonwealth v. Bedell, 954 A.2d 1209, 1210, 1213-15 (Pa. 

Super. 2008), the defendant snatched a wallet from the victim’s hand and fled.  

After pleading guilty to robbery, he moved to withdraw his guilty plea because he 

entered the plea unknowingly.  In affirming the order denying post-conviction 

relief, the Superior Court of Pennsylvania held a factual basis existed for 

defendant’s guilty plea to robbery under 18 Pa. C.S. § 3701(a)(1)(v) even though 

the victim offered no resistance, and the defendant used no force other than the 

force necessary to snatch the wallet, because the victim was aware of the taking.   

 In Commonwealth v. Washington, 2017 WL 3379437 (Pa. Super. August 7, 

2017), the victim was walking on the street while openly counting approximately 

$150 in cash.  The defendant approached her, snatched the cash from her hands, 

and ran away.  In support of the defendant’s argument that the evidence was 

insufficient to convict him of third-degree robbery under 18 Pa. C.S. § 

3701(a)(1)(v), he relied on statements the victim made following the robbery 

which indicated she was not harmed during the incident and the defendant had 

made physical contact only with the money he took from her.  The defendant 

maintained that he did not apply either actual or constructive force to the victim’s 

person in taking possession of her property, and that she did not express fear 
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during the encounter.  However, the Superior Court of Pennsylvania concluded that 

to obtain the cash the victim held on her person, the defendant utilized force to 

separate her from her property, and therefore, affirmed his robbery conviction.    

 In Commonwealth v. Bloodsaw, 2017 WL 3587143 (Pa. Super. August 21, 

2017), the victim exited a store, carrying a black plastic bag containing a 

PlayStation 3 gaming console, six video games, and two controllers, when the 

defendant approached on his bicycle, grabbed the black plastic bag out of the 

victim’s hands, and rode away.  Following his conviction, the defendant appealed 

on the ground the evidence could not support his conviction of robbery under 18 

Pa. C.S. § 3701(a)(1)(v) because no force was used in taking the bag. But the 

Superior Court of Pennsylvania held the evidence was sufficient to support 

defendant’s robbery conviction because the victim was aware of the taking which 

was accompanied by some force, however slight.   

 The Pennsylvania appellate courts’ decisions in Brown, McNair, Bedell, 

Washington, and Bloodsaw implicitly recognize victims do not part with their 

property willingly, even if they do not resist or struggle with a thief, and therefore, 

deem the physical energy or effort necessary to snatch the property sufficient to 

support a third-degree robbery conviction.  These cases demonstrate that 

Pennsylvania third-degree robbery, under 18 Pa. C.S. § 3701(a)(1)(v), allows for 

conviction on a much broader basis than the generic form of robbery because it 
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includes the snatching and sudden taking of property from the person of an 

unsuspecting, and therefore, non-resistant victim, by surprise.  Taking property 

from the person of another by surprise, as by a sudden snatching, does not involve 

even the minimal force necessary to meet the generic offense of robbery.  Third-

degree robbery in Pennsylvania can be accomplished with no application of force 

directly to the victim, and with no resistance by or injury to the victim.   

 Because Pennsylvania third-degree robbery sweeps more broadly than the 

generic crime, Carey’s conviction under Section 3701(a)(1)(v) does not qualify as 

a crime of violence under the enumerated offense clause of § 4B1.2(a)(2).  

Therefore, the Third Circuit erred in holding the District Court had correctly 

classified Carey as a career offender because his prior conviction for third-degree 

robbery in Pennsylvania does not qualify as a crime of violence under the 

Guidelines. 

 

CONCLUSION 

For all the foregoing reasons, the Petitioner, Jesse Carey, respectfully 

requests this Honorable Court to grant this petition and issue a Writ of Certiorari to 

the Third Circuit Court of Appeals. 
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