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1
QUESTION PRESENTED

Respondent Lewis’s counsel “gave up on Lewis
and left him entirely without the assistance of coun-
sel” during a sentencing proceeding in which Lewis
faced 130 years in prison. Pet. App. 23a. He failed to
conduct any investigation of possible mitigating cir-
cumstances; failed to speak on Lewis’s behalf at the
sentencing hearing; and failed to prepare Lewis to
speak or even to inform Lewis that Lewis’s statement
would be the sole response to the prosecution’s presen-
tation.

The question presented is:

Whether the Seventh Circuit correctly concluded
in this habeas action that the defense attorney’s con-
duct violated clearly established law set forth in
United States v. Cronic, 466 U.S. 648, 659 (1984), and
its progeny—because the attorney “entirely failed to
subject” the prosecution’s sentencing case “to mean-
ingful adversarial testing” and because Lewis was
“complete[ly] den[ied] * * * counsel * * * at a critical
stage of the case”—and therefore triggered Cronic’s
presumption of prejudice in connection with Lewis’s
ineffective assistance of counsel claim.
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BRIEF FOR RESPONDENT IN OPPOSITION

STATEMENT

Respondent Roderick Lewis faced a potential sen-
tence of 130 years. His lawyer “did nothing at sentenc-
ing other than to announce that [Lewis] might speak
on his own behalf.” Pet. App. 61a (state trial court
finding). The lawyer did nothing to investigate poten-
tial arguments for mitigation; did not call a single wit-
ness or introduce any evidence; did not speak on
Lewis’s behalf; did not tell Lewis that any advocacy in
the sentencing proceeding would be left to Lewis; and
did not prepare Lewis to speak. Id. at 65a-66a. As the
court below explained in detail, this case involves “the
extraordinary situation of a lawyer’s total abandon-
ment of his client at the critical sentencing stage.” Id.
at 23a. Lewis was sentenced to a 130-year term.

All four post-conviction courts—the Indiana trial
and appellate courts, the federal district court, and
the court of appeals—found the lawyer’s conduct defi-
cient.

The question here is whether Lewis’s ineffective
assistance of counsel claim is governed by Strickland
v. Washington, 466 U.S. 668, 687 (1984), which re-
quires proof that “the deficient performance preju-
diced the defense”; or by United States v. Cronic, 466
U.S. 648, 658 (1984), which holds that prejudice will
be presumed in “circumstances that are so likely to
prejudice the accused that the cost of litigating their
effect in a particular case is unjustified.” 466 U.S. at
658.

The court of appeals—recognizing and applying
the limited standard prescribed by the Antiterrorism
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and Effective Death Penalty Act of 1996 (AEDPA)l—
correctly held that Cronic governs. The “extraordinary
situation” presented here, Pet. App. 23a, falls within
two of the “circumstances” Cronic identified: Lewis’s
attorney “entirely failed to subject” the prosecution’s
sentencing case “to meaningful adversarial testing”
and Lewis was “complete[ly] den[ied] * * * counsel
*** at a critical stage of the case.” 466 U.S. at 659.

Petitioner does not even argue that the court of
appeals’ decision creates a conflict. To the contrary,
that ruling is consistent with decisions by other lower
courts and faithfully follows this Court’s precedents.
Review by this Court is not warranted.

A. Respondent’s Conviction and Sen-
tencing.

Respondent Roderick Lewis was convicted of two
counts of felony murder for the deaths of Richard Rog-
ers and Sidney Wilson. Lewis did not shoot either Rog-
ers or Wilson, but he participated—together with the
shooters—in a plan to steal drugs and money from the
house in which they lived. Lewis faced up to sixty-five
years in prison on each count. Pet. App. 6a-7a.

With his client facing 130 years of incarceration,
Lewis’s counsel, Jeffrey Raff, “presented no witnesses,
made no argument on Lewis’s behalf, and made no
sentencing recommendation. He simply allowed Lewis
to make his own statement.” Pet. App. 59a (Indiana
Court of Appeals opinion). Raff also “did not prepare
[Lewis] to make a statement at sentencing.” Id. at 62a
(quoting state trial court’s findings of fact).

1 Pub. L. No. 104-132, § 104(2), 110 Stat 1214, 1219 (codified at
28 U.S.C. § 2254(d)(1)).
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“The State, on the other hand, presented a num-
ber of witnesses, asserted several aggravating circum-
stances, and asked the court to impose aggravated,
consecutive sentences.” Pet. App. 59a-60a.

Lewis received the maximum sentence on both
counts, to be served consecutively. Pet. App. 60a. He
appealed, arguing that the evidence against him was
msufficient. His convictions were affirmed on direct
review. Pet. App. 83a-90a.

B. State Collateral Review Proceedings.

1. Lewis filed a petition seeking post-conviction
relief in Indiana state court on the ground that Raff’s
conduct during the sentencing phase of the proceeding
constituted ineffective assistance of counsel and argu-
ing that—because Raff failed completely to advocate
for him—prejudice should be presumed under this
Court’s decision in Cronic. Pet. App. 66a.

Raff and Lewis both testified at the post-convic-
tion hearing. Raff acknowledged that “[h]Je made no
inquiries about [Lewis’s] mental health history, and
was not aware that [Lewis] had attempted suicide”
while in jail. Pet. App. 62a. Raff “did not ask [Lewis]
about his upbringing or his family members, did not
speak to his relatives or friends, and did not have him
examined by a mental health professional.” Ibid. Raff
acknowledged that “[h]e did not prepare [Lewis] to
make a statement at sentencing.” Ibid.

Lewis testified that “[h]e and Attorney Raff never
discussed a plan or evidence for sentencing. * * * At-
torney Raff did not prepare him to speak at sentenc-
ing, and he did not meet with him between the time
he was convicted and the time he was sentenced.” Pet.
App. 65a-66a.

Lewis’s relatives filed affidavits stating:
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[Lewis’s] mother was addicted to drugs; his fa-
ther was mostly absent and did not help to
raise him; he had an unstable home life; he
and his mother were physically abused by the
mother’s boyfriends; at the age of nine, he wit-
nessed one boyfriend stabbing another; he be-
gan using and selling drugs at an early age;
members of his family suffer from mental ill-
nesses including bipolar disorder, schizophre-
nia, depression, and substance abuse disor-
der; his mother has been diagnosed with bipo-
lar disorder and is deemed “seriously mentally
111’ by the State of Arizona; and he tried to
commit suicide in his late teens.

Pet. App. 65a.

A psychologist testified that, due to that history,
Lewis suffered from bipolar disorder, and that “at the
time of the murder, [he] was likely already experienc-
ing distorted logic and decision-making.” Pet. App.
64a. The psychologist concluded that at the time of the
crime Lewis’s “maturity level was probably much
younger than his chronological age would suggest.”

Ibid.

The state trial court found that “Attorney Raff did
nothing at sentencing other than to announce that
[Lewis] might speak on his own behalf.” Pet. App. 61a.
It nonetheless denied relief because “even if Attorney
Raff had done everything that [Lewis] now wishes he
had done, there would have been little or (more likely)
no effect on the sentence.” Pet. App. 66a. The trial
court rejected Lewis’s argument, based on Cronic,
that he was not required to establish prejudice. Ibid.

2. The Indiana Court of Appeals affirmed. Pet.
App. 55a-82a.
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The appellate court stated that “[ulndoubtedly,
Attorney Raff was deficient in his representation of
Lewis at the sentencing hearing. * * * Although pre-
sent, Attorney Raff did nothing for his client at sen-
tencing aside from indicate that Lewis would speak on
his own behalf at the conclusion of the hearing.” Pet.
App. 68a. But it agreed with the trial court that Lewis
failed to establish prejudice. Id. at 69a.

The Court of Appeals rejected Lewis’s argument
that he was not required to demonstrate prejudice be-
cause this case fits within Cronic’s second exception
in that “counsel failed to subject the State’s case to
meaningful adversarial testing at the sentencing
hearing.” Pet. App. 78a. It stated that this Court had
never applied Cronic’s second exception and that it
was “not persuaded that Lewis’s claim falls within one
of the limited circumstances of extreme magnitude
that justify a presumption of ineffectiveness under
Cronic.” Id. at 81a (footnote omitted).

C. Federal Collateral Review Proceed-
ings.

Lewis then filed a habeas petition under 28 U.S.C.
§ 2254 in the District Court for the Southern District
of Indiana, based on ineffective assistance of counsel.
Pet. App. 9a.

1. The district court denied relief. Pet. App. 47a-
54a. It concluded that the state appellate court “cor-
rectly found that counsel’s performance at sentencing
was deficient.” Id. at 50a. But it held that Cronic’s pre-
sumption of prejudice did not apply.

The district court recognized that there was “no
meaningful distinction” between this case and Miller
v. Martin, 481 F.3d 468 (7th Cir. 2007), in which the
Seventh Circuit applied Cronic in the context of a
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claim that the defendant’s counsel effectively aban-
doned him at sentencing. Pet. App. 52a. But it stated
that Miller did not “identify any Supreme Court case
holding that Cronic applies where counsel fails to sub-
ject the prosecution’s case to meaningful adversary
testing at sentencing.” Id. at 53a. For that reason, the
district court concluded that the Seventh Circuit
would overrule Miller, and declined to apply it in this
case.

However, because the district court recognized
that “reasonable jurists could disagree” about
whether Cronic applied in this case, it granted a cer-
tificate of appealability on the ineffective assistance of
counsel claim. Pet. App. 54a.

2. The court of appeals reversed by a divided vote
and remanded with instructions that a writ of habeas
corpus be issued, limited to the sentencing phase of
Lewis’s case. Pet. App. 1a-46a.

The majority, speaking through Judge Wood, be-
gan by reviewing the facts and holding of Cronic. Pet.
App. 10a-11a. It explained that Cronic recognized the
general rule that prejudice is required to prevail on an
ineffective assistance claim, but held that there are
certain “circumstances that are so likely to prejudice
the accused that the cost of litigating their effect in a
particular case is unjustified.” Pet. App. 1la-12a
(quoting Cronic, 466 U.S. at 658). Cronic “singled out
the following examples”: “complete absence of counsel
at a critical stage of the trial”’; “total failure” by coun-
sel “to subject the prosecution’s case to meaningful ad-
versarial testing”; and “other circumstances under
which * * * ‘the likelihood that a lawyer, even a fully
competent one, could provide effective assistance is so
small that a presumption of prejudice is appropriate.”
Pet. App. 12a (quoting Cronic, 466 U.S. at 659-660).
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The court of appeals then reviewed this Court’s
post-Cronic decisions.

It first distinguished Wright v. Van Patten, 552
U.S. 120 (2008), and Woods v. Donald, 575 U.S. 312
(2015), from the present case. In Van Patten, the ha-
beas petitioner argued that his lawyer’s appearance
at a plea hearing via speakerphone warranted an as-
sumption of prejudice. In Woods, the petitioner argued
that Cronic applied because his lawyer had been
briefly away from the courtroom during testimony
about a codefendant. Pet. App. 12a-13a. Both cases
thus involved a lawyer’s temporary physical absence.
But, the court explained, Lewis’s claim was that even
though his attorney was present, the attorney “did ab-
solutely nothing for him” during the entire sentencing
proceeding. Pet. App. 13a. Neither of this Court’s
cases involved the lawyer’s physical absence for the
entire sentencing phase of the case. Accordingly,
“[n]either Van Patten nor Woods * * * advances the
analysis here.” Ibid.

Turning to the Court’s most recent decision, the
court of appeals observed that “Cronic is far from a
dead letter in the Supreme Court. To the contrary, as
recently as October Term 2018, in Garza v. Idaho, 139
S. Ct. 738 (2019) the Court reaffirmed Cronic’s hold-
ing.” Pet. App. 13a. The defendant in Garza had
signed two plea agreements waiving his right to ap-
peal. After sentencing, Garza nevertheless asked his
attorney to file a notice of appeal. The lawyer refused.

Citing Cronic and Roe v. Flores-Ortega, 528 U.S.
470 (2000), this Court stated that “if the accused is
denied counsel at a critical stage of his trial,” or “if
counsel entirely fails to subject the prosecution’s case
to meaningful adversarial testing * * * prejudice 1is
presumed when counsel’s constitutionally deficient
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performance deprives a defendant of an appeal that
he otherwise would have taken.” Pet. App. 14a (quot-
ing Garza, 139 S. Ct. at 744).

Finally, the court below analyzed Florida v.
Nixon, 543 U.S. 175 (2004), pointing out that this
Court held Cronic did not apply on the facts of that
case, but also reaffirmed Cronic’s rule that prejudice
need not be shown when “counsel entirely fails to sub-
ject the prosecution’s case to meaningful adversarial
testing.” Pet. App. 15a.

The court of appeals emphasized that Section
2254(d)(1)’s requirement of clearly established law
does not require “federal courts to wait for some
nearly identical factual pattern before a legal rule
must be applied,” and does not “prohibit a federal
court from finding an application of a principle unrea-
sonable when it involves a set of facts different from
those of the case in which the principle was an-
nounced.” Pet. App. 16a-17a (quoting Panetti v. Quar-
terman, 551 U.S. 930, 953 (2007)).

The court concluded that Cronic’s presumption of
prejudice applies “in ‘situations in which counsel has
entirely failed to function as the client’s advocate”
during a critical stage of the proceedings. Pet. App.
17a (quoting Nixon, 543 U.S. at 189). It then turned
to applying that rule to the facts of this case.

First, the court of appeals concluded that sentenc-
ing qualifies as a “critical stage.” Pet. App. 17a-18a
(citing Mempa v. Rhay, 389 U.S. 128, 134 (1967), and
Lafler v. Cooper, 566 U.S. 156, 165 (2012)).

Second, the court agreed with the Indiana Court
of Appeals that Lewis’s counsel was “clearly defi-
cient.” Pet. App. 19a.
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Third, the court explained why the state court had
erred in holding Cronic inapplicable.

It stated that after the state court “noted (accu-
rately) that the Cronic exception is a narrow one,” it
failed to “explain why * * * Lewis had not suf-
fered * * * the actual or constructive absolute denial of
the assistance of counsel (Cronic category one).” Pet.
App. 20a. Moreover, the opinion continued,
“[n]aturally, someone whose lawyer has left him in the
lurch,” like Lewis, “will also fail to subject the prose-
cutor’s case to meaningful adversarial testing (Cronic
category two.)” Ibid.

The court of appeals also rejected the Indiana
court’s reliance on Bell v. Cone, 535 U.S. 685 (2002),
in which this Court concluded that Strickland, rather
than Cronic, applied to the defendant’s claim. As-
sessing the facts of the two cases, it found a “day-and-
night difference between the assistance that Cone re-
ceived during the sentencing phase of his case and
that which Lewis got.” Pet. App. 21a. “Cone, in a word,
had plenty of help”:

e Defense counsel gave an opening statement
that “call[ed] the jury’s attention to ‘the miti-
gating evidence already before them,” and
suggested “that Cone ‘was under the influence
of extreme mental disturbance or duress, that
he was an addict whose drug and other prob-
lems stemmed from the stress of his military
service, and that he felt remorse.” Id. at 21a-
22a (quoting Cone, 535 U.S. at 691).

e Cone’s lawyer “cross-examined the state’s wit-
nesses and objected to the introduction of gory
photographs.” Id. at 22a.
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e And Cone’s lawyer “urged the jury to be mer-
ciful.” Ibid.

In the present case, by contrast, Attorney Raff “ut-
tered two short sentences: ‘Judge, I'm going to defer to
Mr. Lewis if he has any comments. I don’t have any-
thing to add.” This went beyond a failure to conduct
adversarial testing; it was an announcement of aban-
donment.” Pet. App. 22a.

The court of appeals rejected the State’s sugges-
tion that Raff’s strategy was to allow Lewis to speak
for himself and express remorse. “This has the flaw of
having no support in the record. Raff never communi-
cated any such strategy to Lewis, and so Lewis had no
guidance from counsel about what he might do with
his allocution when he had the chance to speak. This
theory also conflicts with Raff’s testimony at the post-
conviction hearing. He never said that he was trying
to guide Lewis in this way.” Pet, App. 22a.

Finally, the court explained that its decision is en-
tirely consistent with Woods, Cone, and Nixon. “None
of these cases involved the total absence of counsel (or
its functional equivalent) at a critical stage. That is
what we have here. By contrast, in Woods counsel was
briefly absent during the testimony of a co-defendant.
* * * [Clounsel in Nixon fully informed his client of his
proposed strategy, and counsel in Cone subjected the
prosecution’s case to adversarial testing.” Pet. App.
23a.

“If Raff was going to fall back to a plea for mercy,
or an effort to convince Lewis to demonstrate remorse,
he had to take some step in that direction,” Judge
Wood wrote. Pet. App. 23a. “He did not. Instead, he
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gave up on Lewis and left him entirely without the as-
sistance of counsel at the sentencing stage of a felony
murder case.” 1bid.

Judge Brennan dissented. Pet. App. 25a-46a. He
stated that “[n]Jo Supreme Court decision holds that
silence at sentencing by defense counsel triggers
Cronic’s presumption of prejudice;” therefore the ma-
jority’s “decision avoids AEDPA’s confines and ex-
pands Cronic’s scope.” Pet. App. 25a.

The dissent argued that when this Court has not
opined on the specific fact-pattern of a given case,
“AEDPA’s strict standard of review results in great
deference to state courts.” Pet. App. 25a.

Judge Brennan stated that “Cronic is a hard-to-
meet exception to the already hard-to-meet standard
of Strickland,” and “[w]hether called ‘illustrations,’
‘examples,” ‘circumstances,’ ‘scenarios,’ or ‘situations,’
what matters is that each operates as an exception to
the onerous Strickland standard, and that there are
three—and only three—of them.” Pet. App. 33a, 35a.
In his view, in light of the limited review permissible
under AEDPA, Raff’s conduct did not fit into any of
the Cronic exceptions. Pet. App. 39a-40a.

3. The State filed a petition for rehearing and re-
hearing en banc. No judge requested a vote, and the
petition was denied. Pet. App. 1a-2a.

REASONS FOR DENYING THE PETITION
A. There Is No Conflict.

Petitioner does not allege a conflict among the
lower courts—because there is no conflict. Rather,
other courts of appeals have reached the same conclu-
sion as the Seventh Circuit in cases similar to this one.
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For example, the Fifth Circuit held, applying
AEDPA, that virtually identical conduct by defense
counsel during a critical stage of the case—a plea
hearing—triggered Cronic’s presumption of prejudice.
In Childress v. Johnson, 103 F.3d 1221 (5th Cir. 1997),
the defendant claimed that he was constructively de-
nied counsel in connection with two previous burglary
convictions, and that a 1986 conviction therefore “was
unconstitutionally enhanced” based on those prior
convictions. Id. at 1222.

Counsel representing the defendant in connection
with the burglary charges “never investigated the
facts” and “never discussed the applicable law with”
the client, who entered the plea hearing “unaware of
his rights.” 103 F.3d at 1223. The lawyer was physi-
cally present, but he “took no responsibility for advo-
cating the defendant’s interests at a critical phase of
the proceeding” and “was the equivalent of standby
counsel.” Id. at 1231.

Relying on Cronic, the court of appeals held that
the defendant had been constructively denied counsel
at a critical stage in both proceedings. 103 F.3d at
1229-1231. It stated that its decision “br[oke] no new
ground by declaring that a defense lawyer who fails to
actively assist the defendant during a critical stage of
the prosecution is not the counsel whose assistance is
contemplated by the Sixth Amendment.” Id. at 1232.
As the court put it, “when the defendant can establish
that counsel was not merely incompetent but inert,
prejudice will be presumed.” Id. at 1228.2

2 This Court’s decision in Lindh v. Murphy, 521 U.S. 320 (1997),
indicates that the Fifth Circuit erred in applying AEDPA in Chil-
dress, because the habeas petition was filed before the statute’s
effective date. But that circumstance does not undermine the
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In non-AEDPA cases, courts of appeals similarly
hold that Cronic applies when the defendant’s lawyer
1s physically present but fails completely to advocate
for the defendant during a critical phase of the crimi-
nal case.

United States v. Collins, 430 F.3d 1260 (10th Cir.
2005), involved defense counsel’s conduct during a
competency hearing. The relationship between the de-
fendant and his counsel had deteriorated and the law-
yer had filed a motion to withdraw. But he remained

the defendant’s counsel during the competency hear-
ing. Id. at 1263, 1265.

The lawyer spoke at multiple points during the
hearing: he alerted the court to “additional infor-
mation” related to his client, but “stated that he would
‘not comment” about that information, and provided

the same no-comment response to a question from the
bench. 403 F.3d at 1265.

The Tenth Circuit, in an opinion by then-Judge
McConnell, concluded that the competency hearing
was a critical stage under Cronic, and the defendant
had been “constructively denied counsel.” 430 F.3d at
1264, 1266. The court explained that the lawyer’s “re-
peated declarations that he would ‘not comment™ and
his “refusal to present” information “relevant” to the
proceedings demonstrated his “failure to serve” as an
“advocate.” Id. at 1266. By simply “[standing] silent,”
the lawyer “did not engage his legal skills in advocat-
ing [his client’s] position at his competency hearing,”

court of appeals’ substantive determination regarding the appli-
cation of Cronic under AEDPA’s standards.
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and thus “did not subject the prosecution’s case to ad-
versarial testing.” Ibid. Cronic’s presumption of prej-
udice therefore applied. Ibid.

Similarly, in Phillips v. White, 851 F.3d 567 (6th
Cir. 2017), the court held that even though the lawyer
was present at his client’s sentencing, his participa-
tion was the equivalent of non-representation. As in
the present case, the lawyer “fail[ed] to investigate or
present evidence, mitigating or otherwise.” Id. at 581.
He declined to make an opening statement (stating “I
have nothing to say your honor”). Id. at 572. In con-
trast to the facts here, the lawyer in Phillips did de-
liver a short closing statement. Id. at 581.

The Sixth Circuit concluded that the “sentencing
was a presentation by one party, not a contest be-
tween adversaries,” 851 F.3d at 581, and that the de-
fendant therefore was “effectively deprived * * * of
counsel throughout a critical stage of trial,” id. at 571.
Accord, Harding v. Davis, 878 F.2d 1341, 1342-1343,
1345 (11th Cir. 1989) (stating that “silence of counsel
1s not per se a prejudicial error under Cronic” but
“may constitute denial of counsel at a critical stage of
trial” and holding that defense counsel’s silence dur-
ing trial warranted a presumption of prejudice).

In sum, the relevant decisions of other courts of
appeals strongly support the Seventh Circuit’s hold-
ing in this case.

B. The Decision Below Is Correct

The court of appeals properly applied this Court’s
precedents, consistent with the restrictions imposed
by AEDPA, in holding that Lewis is entitled to a pre-
sumption of prejudice under Cronic and its progeny.
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1. The Seventh Circuit Correctly Applied
the Law Clearly Established by Cronic
to the Particular Facts of This Case.

This Court’s decision in Strickland established
the general standard for ineffective assistance of
counsel claims. The defendant must show his lawyer
“made errors so serious that counsel was not function-
ing as the ‘counsel’ guaranteed the defendant by the
Sixth Amendment” and “the deficient performance
prejudiced the defense.” Strickland, 466 U.S. at 687.

Cronic, however, recognized an exception: preju-
dice will be presumed in “circumstances that are so
likely to prejudice the accused that the cost of litigat-
ing their effect in a particular case is unjustified.” 466
U.S. at 658. The Court identified three such circum-
stances. Id. at 659-660 & n.25.

First, and “most obvious” 1s when “the accused 1s
denied counsel at a critical stage of his trial.” Cronic,
466 U.S. at 659. Second, when “counsel entirely fails
to subject the prosecution’s case to meaningful adver-
sarial testing.” Id. at 659-660. Third, when it is highly
unlikely that “any lawyer, even a fully competent one,
could provide effective assistance.” Ibid.; accord,
Garza, 139 S. Ct. at 744 (“no showing of prejudice is
necessary ‘if the accused is denied counsel at a critical
stage of his trial,” or “if counsel entirely fails to sub-
ject the prosecution’s case to meaningful adversarial

testing™) (quoting Cronic, 466 U.S. at 659).

The court of appeals concluded that this case
qualifies for the presumption of prejudice because it
presents a “situation[] in which counsel has entirely
failed to function as the client’s advocate’ during a
critical stage of the proceedings.” Pet. App. 17a (quot-
ing Nixon, 543 U.S. at 189).
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Petitioner, invoking the dissent below, asserts
(Pet. 3) that the court of appeals “found a fourth ex-
ception hidden in Cronic’s penumbras.” But the court
of appeals did no such thing. It stated that for “some-
one whose lawyer has left him in the lurch,” such as
Lewis, “there 1s * * * no operative difference between
the first and the second of Cronic’s examples.” Pet.
App. 20a. He suffered “the actual or constructive ab-
solute denial of the assistance of counsel (Cronic cate-
gory one)” and his lawyer “fail[ed] to subject the pros-
ecutor’s case to meaningful adversarial testing
(Cronic category two).” Ibid.

The court of appeals therefore found it unneces-
sary to definitively assign this case to one of these two
categories. As we next discuss, both Cronic categories
apply here.

a. Lewis’s counsel entirely
failed to subject the
prosecution’s  sentenc-
ing case to meaningful
adversarial testing.

1. Cronic stated that prejudice will be presumed if
the defendant’s “counsel entirely fails to subject the
prosecution’s case to meaningful adversarial testing.”
466 U.S. at 659. Here, Raff failed completely to chal-
lenge the government’s presentation during the sen-
tencing phase of the case. Cronic’s presumption of
prejudice therefore applies.

The record leaves no doubt that Lewis was aban-
doned by his counsel for the entire sentencing phase
of the case. To begin with, as the post-conviction trial
court determined, Raff did nothing to prepare for
Lewis’s sentencing:
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e Raff never met with his client between his
conviction and the start of the sentencing
hearing. Pet. App. 66a.

e Raff did not ask Lewis about his mental
health, do any research into Lewis’s mental
health history, or submit Lewis for a mental
health examination. Id. at 62a. (The post-con-
viction trial court found that Lewis had previ-
ously been prescribed mood-stabilizing medi-
cation in prison, and found that after trial he
was diagnosed with bipolar II disorder. Id. at
64a.)

e Raff did not ask his client any questions about
his upbringing or his family. Id. at 62a.
(Through testimony or affidavit at the post-
conviction hearing, Lewis and others ex-
plained he was abused as a child, and that
members of his immediate family suffered
from serious mental illnesses and drug addic-
tion. Id. at 65a.)

e Raff did not prepare to call a single witness,
and did not call any witnesses. Id. at 59a.

e Most importantly, Raff did not tell Lewis that
he would not advocate for Lewis during the
sentencing hearing and that any advocacy
would be left to Lewis. Id. at 62a, 65a. They
“never discussed a plan” for the sentencing
hearing, nor did Raff “prepare [Lewis] to
speak.” Id. at 65a-66a.

At the hearing, Raff told the judge he had no wit-
nesses to call, and later declined the judge’s invitation
to argue for his client. Pet. App. 48a. Raff left Lewis
to fend for himself—when facing a potential sentence
of 130 years. For the entire sentencing proceeding,



18

Raff “entirely failed to function as the client’s advo-
cate.” Nixon, 543 U.S. at 189.

2. Citing this Court’s statement in Cone that “the
attorney’s failure [to subject the prosecution’s case to
meaningful adversarial testing] must be complete,”
535 U.S. at 697, petitioner asserts that Cronic does
not apply because “Lewis’s counsel competently repre-
sented him at trial.” Pet. 11.

Cone 1itself rebuts the contention that this Cronic
category applies only if defense counsel’s failure to en-
gage in adversarial testing extended throughout the
entire criminal proceeding. The defendant there based
his claim on his lawyer’s failures during the sentenc-
ing proceeding; he did not assert that the lawyer com-
pletely failed to represent him at trial. If petitioner
were correct, the Cone Court could have disposed of
the case in a single paragraph, stating that Cronic did
not apply because the prosecution’s case had been
challenged at trial.

But this Court framed the flaw in the defendant’s
case very differently. It first quoted Cronic’s state-
ment that prejudice would be presumed “if counsel en-
tirely fails to subject the prosecution's case to mean-
ingful adversarial testing.” 535 U.S. at 697 (quoting
Cronic, 466 U.S. at 659). It then stated:

Here, [the defendant’s] argument is not that
his counsel failed to oppose the prosecution
throughout the sentencing proceeding as a
whole, but that his counsel failed to do so at
specific points. For purposes of distinguishing
between the rule of Strickland and that
of Cronic, this difference is not of degree but
of kind.

Cone, 535 U.S. at 697.
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By identifying the deficiency in the defendant’s ar-
gument as not asserting “that his counsel failed to op-
pose the prosecution throughout the sentencing pro-
ceeding as a whole,” this Court indicated that a “com-
plete” failure to test the government’s case “through-
out the sentencing proceeding as a whole” would
qualify under Cronic. Here, of course, that is precisely
what happened to Lewis.3

In addition, petitioner’s interpretation of Cronic
and Cone makes no sense. It would mean, for example,
Cronic’s presumption of prejudice would not apply if
the defense lawyer was active in pre-trial proceedings
but failed entirely to challenge the prosecution’s case
at trial. Or if she was active at arraignment but at no
other phase of the case.

Not surprisingly, other courts of appeals have re-
jected this reading of Cone. For example, in United
States v. Collins, supra, the defendant did not chal-
lenge his representation during the trial, but the
Tenth Circuit nonetheless held that his lawyer’s fail-
ure to “subject the prosecution’s case to adversarial

3 Importantly, the defendant in Cone could not make the argu-
ment pressed by Lewis and adopted by the court below because
the defense lawyer in Cone participated to a very substantial de-
gree in the sentencing hearing. He made an opening statement
(describing his client’s troubled history and asking the jury to
show mercy); cross-examined one of the state’s two witnesses
(successfully introducing into the record his client’s military
award); and lodged successful objections (for example, to prevent
the jury from seeing prejudicial images of the crime). 535 U.S. at
691. The defendant could point only to two discrete instances
when the lawyer failed to participate. Id. at 697-698. Cone thus
did not involve anything close to an “entire[]” failure to subject
the prosecution’s sentencing case to adversarial testing—which
is what occurred here.
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testing” was sufficient for Cronic to apply. 430 F.3d at
1266.

Petitioner also contends (Pet. 11-12) that this
Court’s decision in Nixon supports his erroneous read-
ing of Cone. There, the Florida Supreme Court had
held that Cronic’s presumption of prejudice was “au-
tomatically” triggered when, in a capital case, the de-
fense attorney concedes guilt in order to focus on sen-
tencing without the client’s express permission.
Nixon, 543 U.S. at 186-187. This Court reversed, hold-
ing that “[w]hen counsel informs the defendant of the
strategy counsel believes to be in the defendant’s best
interest and the defendant is unresponsive, counsel’s
strategic choice is not impeded by any blanket rule de-
manding the defendant’s explicit consent” and it must
be evaluated under Strickland. Id. at 192.

Central to this Court’s decision was the fact that
the lawyer’s decision (not to contest the government’s
case concerning guilt) was not a product of abandon-
ment—it was part of a genuine strategy that was com-
municated to the client. Nixon, 543 U.S. at 192; see
also id. at 187 (stressing that counsel “undoubtedly
has a duty to consult with the client regarding ‘im-
portant decisions,” including questions of overarching
defense strategy”).

Nixon thus turned entirely on the determination
that the defendant’s counsel did not “fail[] to subject
the prosecution's case to meaningful adversarial test-
ing,” but rather made a strategic decision that he com-
municated to his client. Nixon accordingly says noth-
ing about the situation presented here—where de-
fense counsel completely “failed to function in any
meaningful sense as the Government’s adversary.”
Cronic, 466 U.S. at 666.
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3. Petitioner half-heartedly argues (Pet. 12-13)
that Raff made a strategic decision not to advocate for
Lewis at the sentencing and that therefore Strickland
should apply.

The record precludes that contention. There
simply is no evidence that Raff’s silence was strategic.
To the contrary, Raff's own testimony indicates that
his decision resulted from his own biases and his frus-
tration with and antipathy toward his client.

Raff testified that he did not subscribe to the
“school of thought” that his client’s abusive childhood
should be presented as a mitigating circumstance.
Pet. App. 62a-63a. As the Indiana Court of Appeals
concluded, this led Raff to “determine|[] (incorrectly)
that there were no mitigating circumstances that he
could present to the trial court.” Id. at 81a n.10.

Raff’s decision to abandon Lewis might also have
stemmed from the apparent contempt in which he
held his client. For example, during his closing argu-
ment at trial, Raff described Lewis as a “disgusting
and bad person” to the jury, Pet. App. 68a n.5, and in-
cluded him a group of people he called “just bad, bad
people,” Opening Brief of Petitioner-Appellant at 4-5,
Lewis v. Zatecky, 993 F.3d 994 (7th Cir. 2021) (No. 20-
1642) (quoting Trial Tr. at 406-407). To be sure, the
deterioration in the attorney-client relationship arose
in part due to Lewis’s “dissatisfaction with” Raff, Pet.
App. 59a, which he made clear at the sentencing hear-
ing, id. at 81a n.10. But a deterioration in communi-
cation, no matter how severe, did not relieve Raff of
his duty to serve as Lewis’s counsel. See Strickland,
466 U.S. at 688 (“[C]ounsel owes the client a duty of
loyalty, [and] a duty to avoid conflicts of interest.”)
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Raff stated in his post-conviction testimony that
Lewis’s “only hope * * * was to make an expression of
remorse.” Pet. App. 81a n.10. But, as the court of ap-
peals explained, if Raff held that view at the time of
the sentencing proceeding, he never shared it with his
client, nor was there any evidence he “[took] some

step” toward executing that strategy. Id. at 22a, 23a.

Raff failed to alert Lewis that Lewis would have
an opportunity to speak during the sentencing hear-
ing. In addition, he failed to tell Lewis that the entirety
of his case during sentencing would rest on a state-
ment from Lewis, and that demonstrating genuine re-
morse would be important.

Petitioner also suggests that this “case is effec-
tively the inverse of Nixon” because Raff “focused on
guilt rather than sentencing.” Pet. 12. But such a
“strategy” would be nonsensical. Conceding guilt in
order to maintain credibility for subsequent sentenc-
ing can make sense. Nixon, 543 U.S. at 190-192. But
the converse is not true: presenting mitigating evi-
dence in the sentencing phase can have no harmful
effect on the already-entered judgment of guilt.

In sum, because Raff completely failed to test the
government’s case at sentencing, the court of appeals
correctly concluded that this case falls within the sec-
ond Cronic exception

b. Lewis was construc-
tively denied counsel at
a critical stage of the
proceeding.

Cronic’s presumption of prejudice also applies
when “the accused is denied counsel at a critical stage
of his trial.” Cronic, 466 U.S. at 659. The denial of

counsel during a critical stage can be actual, such as
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when the lawyer is physically absent; or constructive,
when the lawyer’s “performance” is “so inadequate
that, in effect, no assistance of counsel i1s provided.”
Cronic, 466 U.S. at 654 n.11; accord Strickland, 466
U.S. at 692. This case fits squarely within that cate-

gory.

As already explained, Raff completely failed to
challenge the government’s case at sentencing, and
there was no strategy underlying Raff’s complete in-
activity. For the entire sentencing proceeding, Raff
“failed to function in any meaningful sense as the Gov-
ernment’s adversary.” Cronic, 466 U.S. at 666.

Petitioner asserts that this exception cannot ap-
ply “[b]ecause the State never denied Lewis counsel.”
Pet. 11 (emphasis added). To justify his claim that
state action is a predicate for the first Cronic category,
petitioner points to a footnote in Cone listing cases,
cited by Cronic, in which “criminal defend-
ants * * * had actually or constructively been denied
counsel by government action.” Cone, 535 U.S. at 696
n.3.

But that is an erroneous interpretation of this
Court’s precedent. Cronic did not include any “govern-
ment action” limitation—it stated only that the Court
had “uniformly found constitutional error without any
showing of prejudice when counsel was either totally
absent, or prevented from assisting the accused dur-
Ing a critical stage of the proceeding.” Cronic, 466 U.S.
at 659 n.25 (emphasis added). It therefore is clear that
Cone was referencing a subset of the situations cov-
ered by this aspect of Cronic, not announcing a new
limitation (which in any event would have been dicta
because this aspect of Cronic was not at issue in Cone,
see 535 U.S. at 696 (“[r]espondent argues that his
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claim fits within the second exception identified
in Cronic”)).

Moreover, this Court’s opinion in Sitrickland,
pointing to this same footnote in Cronic, explicitly rec-
ognized that state-caused denials are just one situa-
tion that falls within the first Cronic exception:

Actual or constructive denial of the assistance
of counsel altogether is legally presumed to re-
sult in prejudice. So are various kinds of state
interference with counsel’s assistance.

Strickland, 466 U.S. at 692 (emphasis added) (citing
Cronic, 466 U.S. at 659 & n.25). Thus, where, as here,
“performance of counsel” is “so inadequate that, in ef-
fect, no assistance of counsel is provided,” prejudice
must be presumed. Cronic, 466 U.S. at 654 n.11.

Requiring state action also makes no sense in
light of Cronic’s rationale. Cronic identified “circum-
stances that are so likely to prejudice the accused that
the cost of litigating their effect * * * is unjustified.”
Cronic, 466 U.S. at 658; see also Van Patten, 552 U.S,
at 125 (question under Cronic is “whether the circum-
stances are likely to result in such poor performance
that an inquiry into its effects would not be worth the
time”). That test is satisfied whenever a defendant is
“denied counsel at a critical stage of his trial,” Cronic,
466 U.S. at 659; whether the government is the cause
of the denial is irrelevant in assessing the likelihood
that the defendant will be prejudiced. The actual or
effective denial of counsel at a critical stage, for what-
ever reason, carries a more-than-sufficient likelihood
of prejudice to warrant application of the Cronic pre-
sumption.

It therefore is not surprising that lower courts
have applied the presumption of prejudice based on
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effective denial of counsel in circumstances in which
the denial did not result from government interfer-
ence. See, e.g., United States v. Collins, supra; Phillips
v. White, supra; pages 12-14, supra.

In sum, the court of appeals correctly concluded
that Raff simply “gave up on Lewis and left him en-
tirely without the assistance of counsel at the sentenc-
ing stage of a felony murder case.” Pet. App. 23a. This
accordingly is the “[r]are” case that “qualifies” under
Cronic. Ibid.

2. The Court of Appeals’ Decision Com-
plies Fully With AEDPA.

The court of appeals also was correct in holding
that the Indiana court’s decision was “contrary to, or
involved an unreasonable application of, clearly estab-
lished federal law.” 28 U.S.C. § 2254(d)(1).

Petitioner, echoing the dissent below, asserts that
AEDPA precludes relief here because this Court has
not “held that silence at sentencing by defense coun-
sel triggers Cronic.” Pet. 14 (quoting Pet. App. 46a).

But the statute does not require federal courts to
“wait for some nearly identical factual pattern before
a legal rule must be applied.” Panetti, 551 U.S. at 953
(citation omitted). “To the contrary, state courts must
reasonably apply the rules ‘squarely established’ by
this Court’s holdings to the facts of each case.” White
v. Woodall, 572 U.S. 415, 427 (2014). The statute per-
mits federal courts to intervene when state court de-
cisions fail to satisfy that standard.

This Court, and the lower federal courts, recog-
nize that AEDPA permits application of this Court’s
precedents to new factual settings encompassed
within a legal standard previously announced by the
Court.
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For example, Penry v. Lynaugh 492 U.S. 302
(1989), held that a death penalty sentencing scheme
cannot preclude jurors from giving effect to relevant
mitigating evidence. Penry involved evidence of men-
tal retardation.

In Abdul-Kabir v. Quarterman, 550 U.S. 233
(2007) the Court—on habeas—applied Penry to evi-
dence of childhood deprivation. And in Brewer v.
Quarterman, 550 U.S. 286 (2007), the Court—again
on habeas—applied the same rule to evidence of men-
tal illness. The Court rejected the contention that the
mitigating factors in these cases were less severe or of
a different type than those in Penry, and that there-
fore Penry’s standard should not apply. Id. at 294. See
also Williams v. Taylor, 529 U.S. 362 (2000) (granting
habeas based on unreasonable application of Strick-

land).

The courts of appeals have followed the same ap-
proach. Jamison v. Klem, 544 F.3d 266, 273-274 (3d
Cir. 2008) (observing that, on habeas, “despite the
seemingly limitless combinations of acts and omis-
sions that could give rise to a claim of ineffective as-
sistance of counsel, the quality of counsel’s represen-
tation is measured by the standard set forth in Strick-
land” and applying the same approach under Brady v.
United States, 397 U.S. 742, 755 (1970), and Boykin v.
Alabama, 395 U.S. 238 (1969)); see also Barnes v.
Joyner, 751 F.3d 229 (4th Cir. 2014) (applying Rem-
mer v. United States, 350 U.S. 377 (1956), in new fac-
tual context); Oliver v. Quarterman, 541 F.3d 329 (5th
Cir. 2008) (same); Ewing v. Horton, 914 F.3d 1027 (6th
Cir. 2019) (same); Garrus v. Sec’y of Pennsylvania
Dep’t of Corr., 694 F.3d 394 (3d Cir. 2012) (applying
Apprendi v. New Jersey, 530 U.S. 466 (2000), in new
factual context); Budder v. Addison, 851 F.3d 1047



27

(10th Cir. 2017) (applying Graham v. Florida, 560
U.S. 48 (2010), in new factual context).

Petitioner does not dispute that the three Cronic
categories constitute clearly established federal law.
The sole question, therefore, is whether the state
court acted contrary to that clearly established federal
law, or unreasonably applied it, in holding that the
Cronic categories do not apply to defense counsel’s
complete abandonment of his client in the sentencing
phase of a case. That determination was both an un-
reasonable application of, and contrary to, clearly es-
tablished law.

With respect to Cronic’s holding that prejudice
will be presumed if the defendant’s “counsel en-
tirely fails to subject the prosecution’s case to mean-
ingful adversarial testing,” 466 U.S. at 659, nothing in
Cronic requires that the defense lawyer fail to chal-
lenge the prosecution at every phase of the criminal
case. For the reasons explained above, that would be
an unreasonable interpretation of the decision. See
pages 18-20, supra. Surely Cronic would apply on ha-
beas if a lawyer stated at the commencement of trial
that he would not present a defense or cross-examine
any witnesses, with no strategic justification or con-
sultation with the defendant—even if the lawyer had
vigorously contested the prosecution’s position on bail.

Moreover, this Court’s analysis in Cone confirms
that conclusion—because it would have been unneces-
sary for the Court to base its decision on the limited
nature of the defense lawyer’s alleged failures during
the sentencing proceeding if, as petitioner asserts,
failures limited to the sentencing proceeding could
never trigger the presumption of prejudice. Cone nec-
essarily recognizes that the presumption is triggered
by an entire failure of adversarial testing during a
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critical proceeding in a criminal case—and no one dis-
putes that sentencing constitutes a critical phase. See
also page 8, supra.

Finally, the facts here plainly demonstrate an en-
tire failure of adversarial testing in the sentencing
proceeding. Petitioner does not seriously dispute that
conclusion, and its arguments that Raff’s actions were
strategic are completely contrary to the record and the
state court’s findings. See pages 21-22, supra.

The same conclusion applies with respect to the
Cronic principle that prejudice is presumed when “the
accused is denied counsel at a critical stage of his
trial.” 466 U.S. at 659. As explained above, there is no
basis for petitioner’s contention that this prong of
Cronic is limited to governmental interference with
counsel, and such a limitation would be inconsistent
with the basic principle underlying Cronic. See pages
23-25, supra.

Certainly there can be no dispute that Raff’s con-
duct constituted the effective denial of counsel at a
critical stage of the proceeding. See pages 16-18, su-
pra.

Petitioner attempts (Pet. 14-15) to analogize this
case to Woods v. Donald, supra, but Woods in no way
resembles this case. The defendant’s claim in Woods
was based on a ten-minute absence of his counsel dur-
ing testimony regarding other codefendants. 575 U.S.
at 314. The Sixth Circuit concluded that this ten-mi-
nute interval constituted a “critical stage” of the trial
at which defendant had been denied counsel. Id. at
315. It is not surprising that this Court faulted the
court of appeals for reading Cronic at “too high a level
of generality.” Id. at 318.
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Here, by contrast, the state court’s factual find-
ings establish that Lewis’s counsel abandoned him for
the entire sentencing proceeding. That dramatic dis-
tinction justifies the different outcomes in the two
cases.

CONCLUSION

The petition for a writ of certiorari should be de-
nied.
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