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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

^ For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[X] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is
[ ] reported at
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

to

; or,

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix_____ to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the _ 
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished.

1.



JURISDICTION

[Xl For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was Q / £2-Og3-A. fa'2rQ&ki

[ ] No petition for rehearing was timely filed in my case.

CXI A timely petition for rehearing was denied bv 
Appeals on the following date: V /

the United States Court of 
_________ , and a copy of the

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including_______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
------------- !------------;------- , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
(date) onto and including____

Application No. __ A
(date)in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



STATEMENT of the case
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___ REASONS-HOR-GRANTING THE-PETITION
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ByXongressmot.expandmg-thexlass-ofpeopleT)eyond.rninors_for_this

specific enhancement, it is clear that this 5-level ‘pattern of activity’ enhancement

under § 4B1.5(b)(1) does not apply when a defendant’s prohibited sexual acts are

with parents and guardians of minors.

In United States v. Pappas, 715F.3d 225 (8th Cir.2013), the Defendant

Pappas sexually abused his step-daughter over five years. The defendant pled

guilty to both sexual exploitation of a child in violation of 18 U.S.C. §§2251(a) &

2251(e), along with the charge of knowingly possessing and attempted to possess

visual depictions of a minor engaged in sexually explicit conduct in violation 18

U.S.C. §§ 2252A(a)(5)(B) and 2252A(b)(2). The PSR recommended a five level

enhancement because Pappas had engaged in a pattern of activity involving

prohibited sexual conduct as required by § 4B1.5(b)(1). {Id. at 227).

At sentencing Defendant Pappas objected to two (2) enhancements including

the five level enhancement under § 4B1.5(b)(1). The district court overruled his

objections. (Id. at 228}. Defendant Pappas appealed and argued in part that the 

district court erred in applying a five level enhancement under § 4B1.5(b)(1). The 

Pappas Court started off again by referring to the commentary language in the 

application notes by stating that “[a] ‘pattern of activity’ under § 4B 1.5(b)(1) must 

include at least two separate occasions of prohibited sexual contact with a minor.

§ 4B1.5, cmt. n. 4(B)(1).” {Id at 229} (emphasis added).
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--------This^ourt^n-i^ppas-wen-t-on-to-state—thatThe-plain-language—ofdhe------

application note in § 4B 1.5 (b)(1) shows that it applies where a defendant engaged 

in prohibited sexual activity ‘on at least two separate occasions.. .with a minor.”’ 

(Id. at 229} (emphasis added). In determining whether the 5-level enhancement

was properly applied by the district court in Pappas, this Court again looked only

at the actions of the defendant to see whether they were ‘with a minor’ and whether

such actions were repeated by either separate acts and/or separate minor victims.

“The evidence in this case shows that Pappas abused K.D. for approximately five

years and made two separate videos of the sexual abuse. His conduct shows a

‘pattern of activity involving prohibited sexual conduct.’” {Id.} (emphasis added).

By finding Pappas had engaged in prohibited sexual conduct with a minor

on separate occasions, this Court affirmed the district court’s application of the five

level enhancement required by § 4B 1.5(b) for defendant Pappas. {Id; at 230} Since

Appellant Toney’s conduct was only with parents and guardians of minors, and

because the Appellant did not have any prohibited sexual conduct with any minor, 

no five level enhancement under § 4B 1.5(b) should have been applied to him.

Appellant Toney also appeals his Final Judgment on the grounds that his

sentence of 360-months imprisonment followed by lifetime supervision is

substantively unreasonable when Appellant never had any prohibited sexual

conduct with a' minor.
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in-tYz7YeJAtatasw.-Pec/:-486-FT3d-885-(8t—Gir—2007-)—Defendant-Pec-k-also

appealed on the grounds that his sentence was unreasonable. The Court in Peck

noted that “[t]he Supreme Court recently held at ‘a court of appeals may apply a

presumption of reasonableness to a district court sentence that reflects a proper

application of the sentencing guidelines’.... Because the district court properly

calculated the advisory sentencing guidelines range for Peck, and because it

sentenced Peck within that range, Peck’s sentence is cloaked in a presumption of

reasonableness.” {Id. at 891)

If the District Court in Appellant Toney’s case improperly applied the five

, level enhancement as required by the application note of § 4B1.5(b), then the

District Court improperly calculated the Appellant’s sentencing guidelines. As

such, the District Court’s sentencing of Appellant Toney to 360 months

imprisonment and lifetime supervision no longer has the presumption of

reasonableness when compared to other defendants.

Comparing the Appellant’s 360-month prison sentence and lifetime

supervision for prohibited sexual conduct that lacked any conduct with a minor, 

with those sentences for perpetrators who did have repeated prohibited sexual 

conduct with minors, Appellant argues his sentence is substantively unreasonable. 

In United States v. Gibson, 830 F.3d 512 (8th Cir.2016), Defendant Gibson

admitted to sex trafficking of a child and was sentenced to 144 months. Appellant

28
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-Toney-admitted-to.enticernent-ofminors.and.to-receipt.and-distribution.o£.child

pornography and was sentenced to 360 months without having any conduct with a

minor.

In United States v. Sharpfish, 408 F.3d 507 (8th Circuit, 2005) The district

court commented at Sharpfish’s sentencing that “[t]hese are horrible crimes” {Id.

at 512} in the defendant’s use of force in committing his aggravated sexual abuse

of a minor (his own daughter) as well as another minor, yet only sentenced the

defendant to a term of 262 months imprisonment. In United States v. Wardlow, 

830 F.3d 817 (8th Cir. 2016) Defendant Wardlow was a ‘regular’ client of the

minor child prostitute and then promoted himself to transporting her for purposes

of prostitution. Defendant Wardlow was sentenced to 250 months imprisonment

while the Appellant, who had no contact with any minor child, received a 360-

month sentence with lifetime supervision.

In United States v. Lovato, 868 F.3d 681 (8th Cir.2017) Defendant Lovato

sexually abused a minor child for over a period of eight and half years with some

of the abuse consisting of raping the minor child multiple times, and Defendant

Lovato was sentenced to a term of 180 months imprisonment. In this appeal, there

is no evidence Appellant Toney had prohibited sexual conduct with any minor and

there is no evidence Appellant Toney sexually abused any minor, yet he was

sentenced to 360 months for prohibited sexual conduct with parents and guardians.
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

V-
Date: ~~7~


