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UNITED STATES COURT OF APPEALS 
 

FOR THE TENTH CIRCUIT 
_________________________________ 

UNITED STATES OF AMERICA,  
 
          Plaintiff - Appellee, 
 
v. 
 
ROOSEVELT RICO DAHDA,  
 
          Defendant - Appellant. 

 
 
 
 

No. 19-3285 
(D.C. No. 2:12-CR-20083-KHV-2) 

(D. Kan.) 

_________________________________ 

ORDER AND JUDGMENT* 
_________________________________ 

Before MATHESON, BALDOCK, and MORITZ, Circuit Judges. 
_________________________________ 

Roosevelt Dahda and 42 others faced criminal charges related to a marijuana-

distribution network between California and Kansas.  A jury convicted Roosevelt on 

ten counts arising out of this operation.1  The district court sentenced him to a total of 

201 months’ imprisonment as follows: 201 months on Counts 1 and 56; 120 months 

on Counts 43, 49, and 73; and 48 months on Counts 42, 45, 53, 55, and 70, all to be 

served concurrently.  The court also ordered forfeiture in the amount of 

$16,985,250.00.  Roosevelt appealed both his conviction and sentence to this court.  

 
* This order and judgment is not binding precedent, except under the doctrines of law 
of the case, res judicata, and collateral estoppel.  It may be cited, however, for its 
persuasive value consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1. 
 
1 In keeping with this court’s prior opinions, we refer to Roosevelt by his first name.  
See United States v. Dahda, 852 F.3d 1282, 1287 n.1 (10th Cir. 2017). 
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See Dahda, 852 F.3d at 1287.  We affirmed his conviction but remanded for 

resentencing “based on the error in calculating the amount of marijuana attributable 

to Roosevelt.”  Id. at 1298. 

On remand, the district court resentenced Roosevelt to a total of 141 months’ 

imprisonment as follows:  141 months on Counts 1 and 56; 120 months on Counts 

43, 49, and 73; and 96 months on Counts 42, 45, 53, 55, and 70, all to run 

concurrently.  To reach this revised sentence, the district court adopted the 

presentence report, which provided the following explanation.  First, the PSR 

grouped the counts of conviction pursuant to U.S.S.G. § 3D1.2(d).  It then attributed 

505.8 kilograms of marijuana to Roosevelt, corresponding with a base offense level 

of 26.  The PSR added three levels because Roosevelt was a manager or supervisor in 

the criminal venture, pursuant to U.S.S.G. § 3B1.1(b).  Based on a total offense level 

of 29 and a criminal history category of 3, the PSR calculated an advisory guideline 

range of 108 to 135 months’ imprisonment.  The district court varied upward from 

the low end of the guideline range by 33 months.  Thus, the court imposed a 141-

month sentence on Counts 1 and 56, and the lower statutory maximum sentences on 

the remaining counts, all to run concurrently. 

This appeal followed.  Roosevelt argues the district court erred: (I) by 

increasing the statutory maximum sentences on Counts 56, 43, 49, and 73 pursuant to 

21 U.S.C. § 851; (II) by sentencing him under 21 U.S.C. § 841(b)(1)(C) rather than 

§.841(b)(1)(D) on Count 1; (III) in reapplying its 33-month upward variance to the 

advisory guideline range; (IV) in calculating the amount of marijuana attributable to 
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him when determining his base offense level; and (V) in pronouncing special 

conditions of supervised release without adequate findings to support them.  

Exercising jurisdiction under 28 U.S.C. § 1291, we affirm. 

I.  

We turn first to Roosevelt’s claim that the district court erred in increasing the 

statutory maximum sentences on Counts 56, 43, 49, and 73 based on the 

Government’s § 851 information.  Section 851 permits the Government to seek an 

enhanced sentence based on a defendant’s prior convictions if it files an information 

prior to trial.  21 U.S.C. §.851.  Here, the parties do not dispute that the Government 

filed an information prior to trial.  But Roosevelt contends that he objected to that § 

851 information at his initial sentencing, and given those objections, the Government 

withdrew the information.  Roosevelt thus argues that the Government should have 

been prohibited from relying on the § 851 information to enhance his sentence during 

resentencing.  We review the legality of a sentence de novo.  United States v. Jones, 

235 F.3d 1231, 1235 (2000). 

 To determine whether the Government withdrew the § 851 notice, we must 

review what happened at Roosevelt’s initial sentencing.  During the proceeding, the 

Government explained that it believed Roosevelt could be sentenced under 21 U.S.C. 

§ 841(b)(1)(A) on Count 1 (which provides for a mandatory minimum sentence of 10 

years) because he was convicted of conspiracy to distribute more than 1,000 

kilograms of marijuana.  Roosevelt maintained, however, that he should be sentenced 

under §.841(b)(1)(C) because the jury did not make a specific finding about drug 
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quantity.  Section 841(b)(1)(C) contains no mandatory minimum.  To reduce the 

issues for appeal, the Government acquiesced to Roosevelt’s demand that he be 

sentenced under §.841(b)(1)(C) on Count 1.  Though § 841(b)(1)(C) contains no 

mandatory minimum, Roosevelt’s guideline range was still 135 to 168 months—a 

sentence over 10 years with which the Government was comfortable.  Because the 

Government agreed to sentence Roosevelt under § 851(b)(1)(C) on Count 1, so no 

mandatory minimum sentence applied, the Government explained that it believed the 

§ 851 information had no impact on the sentence for Count 1.  Thus, although the 

Government believed it was “on firm ground” with the §.851 information, it took the 

notice “off the table.”   

Contrary to Roosevelt’s argument, the Government did not withdraw the § 851 

information altogether.  The Government merely acknowledged the § 851 

enhancement would be irrelevant as to Count 1 if Roosevelt was sentenced under § 

851(b)(1)(C).  Roosevelt’s counsel at the initial sentencing seemed to understand the 

same.  When asked what he thought about the Government’s approach, counsel 

responded, “I would agree that (b)(1)(C) is the appropriate provision under section 

841.”  And when the court asked, “given the Government’s concession of that issue, 

then your objection to the enhancement information [is] moot, right[,]” counsel 

responded, “Yes, your honor.”  It is clear throughout this dialogue that the parties and 

the court were discussing the § 851 enhancement as it applied to Count 1.   

What’s more, the district court in fact relied on the enhancement when 

sentencing Roosevelt on the remaining counts during the initial sentencing.  For 
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example, the original judgment reflects that the court sentenced Roosevelt to 201 

months’ imprisonment on Count 56—a sentence that could only be achieved as a 

result of the § 851 information.  To reach a sentence of 201 months, the court had to 

rely on the enhanced penalty provisions in § 841(b)(1)(D)—which doubled the 5-year 

maximum to 10 years—which was then doubled again by § 860(a), to a maximum of 

20 years.  If the § 851 notice had been withdrawn, the court could not have imposed a 

201-month sentence. 

In sum, given the dialogue at Roosevelt’s original sentencing, as well as the 

court’s reliance on the § 851 information to sentence Roosevelt on Count 56, the 

Government did not withdraw the § 851 notice but rather acknowledged it was 

immaterial to Count 1.  This conclusion was bolstered at resentencing wherein the 

Government reiterated its position that it believed the § 851 information does not 

apply to Count 1 but that it “is still in play and still does affect various statutory 

penalties in this case.”  And the court agreed, telling defense counsel that he could 

“raise [his argument that the § 851 notice was withdrawn] with the Court of 

Appeals.”  While Roosevelt suggests the Government’s conduct denied him the 

opportunity to contest the substance of § 851 notice, he could have raised objections 

to the information at resentencing when it became apparent the district court would 

again rely on the § 851 notice to sentence Roosevelt on the remaining counts.  

Accordingly, given the initial sentencing and Roosevelt’s opportunity to contest the § 

851 information at resentencing, we reject Roosevelt’s claim that the Government 
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withdrew its § 851 information.  We affirm the 141-month sentence on Count 56 and 

the 120-month sentences on Counts 43, 49, and 73. 

II. 

Roosevelt next argues that the district court erred in sentencing him under 21 

U.S.C. § 841(b)(1)(C) as opposed to § 841(b)(1)(D) on Count 1.  We do not address 

Roosevelt’s challenge because he was sentenced to 141 months’ imprisonment on 

both Count 1 and Count 56, to run concurrently.  We already affirmed Roosevelt’s 

sentence on Count 56, and therefore, he suffers no prejudice as a result of the 

sentence imposed on Count 1.  Pursuant to the concurrent-sentence doctrine, we 

decline to review his challenge.  See United States v. Harris, 695 F.3d 1125, 1139 

(10th Cir. 2012). 

III. 

Third, Roosevelt argues the district court erred in re-imposing a 33-month 

upward variance at resentencing.  Roosevelt acknowledges he presents a new 

argument on appeal, and therefore, we review for plain error.  To establish plain 

error, Roosevelt must show (1) error, (2) that is plain, (3) that affects his substantial 

rights, and (4) that seriously affects the fairness, integrity, or public reputation of 

judicial proceedings.  United States v. Yurek, 925 F.3d 423, 445 (10th Cir. 2019).  

Roosevelt has not shown that the district court erred. 

Roosevelt’s claim of error is based on the following.  During his initial 

sentencing, the district court imposed a 33-month upward variance because the PSR 

did not hold Roosevelt accountable for obstruction of justice.  Specifically, the court 

Appellate Case: 19-3285     Document: 010110515367     Date Filed: 04/30/2021     Page: 6 



7 
 

found that Roosevelt threatened, intimidated, or unlawfully influenced his 

codefendant, Sadie Brown, such that Ms. Brown declined to help the Government 

and no longer qualified for a safety valve reduction under U.S.S.G. § 5C1.2(a)(5).  

Because she didn’t qualify for the safety valve adjustment, the court determined she 

was serving between 12 and 33 additional months in prison.  The court concluded 

that Roosevelt was “legally and morally” responsible for the additional time Ms. 

Brown was serving and varied upward 33 months to account for that time.  The court 

also reasoned that if Roosevelt’s offense level had included “the obstruction of 

justice [enhancement], [he] would have been at a [total offense] level [of] 33 which 

calls for a custody range of 168 to 210 months.”  Because 201 months was “squarely 

within the middle of that,” the court concluded the 33-month upward variance, 

bringing his sentence from 168 months to 201 months, was appropriate.   

At resentencing, the district court reapplied the 33-month upward variance “for 

the reasons that [it] already stated and previously imposed.”  The problem with this 

ruling, according to Roosevelt, is that between Roosevelt’s sentencing and 

resentencing, Ms. Brown filed a motion pursuant to 28 U.S.C. § 2255 and received a 

50-month sentence reduction as a result.  As part of Ms. Brown’s resentencing, the 

Government and court treated Ms. Brown as if she did in fact qualify for the safety 

valve adjustment.  Roosevelt contends he should no longer have received an upward 

variance for his conduct in threatening Ms. Brown because she ultimately received 

the safety valve adjustment. 
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Roosevelt’s argument is without merit.  The court originally explained it 

varied upward on Roosevelt’s sentence because he obstructed justice.  While the 33-

month variance was calculated in part based on the additional time Ms. Brown was 

serving, it also accounted for the fact that, had Roosevelt received an obstruction of 

justice enhancement, his adjusted guideline range would encompass the 33-month 

upward variance.  Like the district court explained at the original sentencing, if the 

court imposed the obstruction of justice enhancement it believed Roosevelt qualified 

for, Roosevelt’s guideline range at resentencing would have been 135 to 168 months.  

Applying the court’s reasoning at Roosevelt’s initial sentencing, the new 141-month 

sentence he received at resentencing falls “squarely within the middle of that.”  

Accordingly, the district court committed no error, much less plain error, when it 

again applied a 33-month upward variance at resentencing. 

IV. 

Roosevelt’s fourth claim is that the district court again erred in calculating the 

amount of marijuana attributable to him for the purpose of determining his base 

offense level.  At his initial sentencing, the court attributed 1,600 pounds, or 725.7 

kilograms, of marijuana to Roosevelt.  At resentencing, the district court drastically 

reduced that amount, attributing 1,115 pounds, or 505.8 kilograms, of marijuana to 

Roosevelt.  Nonetheless, Roosevelt maintains the district court erred in two ways.  

First, he argues the court erred in concluding that 9 of the 20 crates shipped during 

the venture contained 80 pounds of marijuana.  Second, he contends the court erred 
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by failing to account for testimony that 20%–30% of the crates contained no 

marijuana at all.   

“We review the district court’s factual finding concerning the quantity of drugs for 

which a defendant may be held accountable under a clearly erroneous standard.”  United 

States v. Ortiz, 993 F.2d 204, 207 (10th Cir. 1993). 2  The Government bears the burden 

of proving the drug quantity by a preponderance of the evidence.  Dahda, 852 F.3d at 

1294.  The drug calculation may be an estimate “if it contains some record support and is 

based on information bearing ‘a minimum indicia of reliability.’”  Id. (quoting United 

States v. Garcia, 994 F.2d 1499, 1508 (10th Cir. 1993)). 

We turn first to Roosevelt’s claim that the district court erred in finding 9 of the 20 

crates attributable to him contained 80 pounds of marijuana.  The district court reached 

this conclusion by adopting the findings in the PSR, which explained the following.  

First, the PSR highlighted testimony from Roosevelt’s codefendant, Chad Bauman.  Mr. 

Bauman testified that they shipped crates that contained up to four boxes of marijuana at 

the bottom, and the boxes would be covered by wheels.  Each box could hold up to 20 

pounds of marijuana, and each crate would have 5 or 10 pounds to 80 pounds of 

marijuana in it.  Mr. Bauman explained that the 5- or 10-pound shipments occurred early 

in the venture.  While he didn’t describe what he considered to be early in the venture, 

 
2 While Roosevelt objected to the drug quantity calculation in the district court, his 
objection was made, at least in part, on different grounds.  He therefore seeks plain-
error review.  But even if Roosevelt had preserved his argument, it would fail 
because the district court’s factual finding as to the quantity of drugs attributable to 
Roosevelt is not clearly erroneous. 
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the PSR identified the venture as beginning in spring 2009 and ending in May 2012.  

Therefore, the PSR concluded that the shipments at issue—occurring on December 13, 

2010; December 16, 2011; July 21, 2011; and February 9, 2012—were not “early” in the 

venture.   

To reach the 80-pound estimate for 9 of the crates, the PSR calculated that for 

each shipment of more than one crate, all but one of the crates shipped contained 80 

pounds of marijuana.  This estimate was based on testimony from Wayne Swift, another 

one of Roosevelt’s codefendants.  Mr. Swift testified that there was “no reason to ship out 

two crates at a time” unless they needed to ship more than four boxes of marijuana.  This 

testimony is supported by what the PSR called “good business sense,” as the co-

conspirators would have to pay to ship each crate, and so, it was advantageous to fill the 

crates entirely before shipping an additional crate.  As to the challenged shipments, the 

PSR calculated as follows: 

Date Number of Crates Weight Per Crate Total Weight 

12/13/2010 4 

1: 80 pounds 
2: 80 pounds 
3: 80 pounds 
4: 20 pounds 

260 pounds 

3/16/2011 4 

1: 80 pounds 
2: 80 pounds 
3: 80 pounds 
4: 20 pounds 

260 pounds 

7/21/2011 3 
1: 80 pounds 
2: 80 pounds 
3: 20 pounds 

180 pounds 

2/9/2012 2 
1: 80 pounds 
2: 20 pounds 

100 pounds 
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 Roosevelt objects to this calculation because Mr. Swift’s testimony was that he 

and Roosevelt only completed one shipment of multiple crates—the shipment on 

February 9, 2012.  And while Mr. Swift confirmed that they sent 100 pounds of 

marijuana in that shipment (80 pounds in one crate and 20 in the other) Roosevelt 

maintains the district court erred in extrapolating that testimony to every shipment of 

multiple crates.   

We are not persuaded.  As the PSR noted, it makes logical sense that the co-

conspirators would not simultaneously ship a second crate unless the first crate was full.  

It makes little sense to ship two crates at once if the marijuana shipped could fit into a 

single crate.  Combined with Mr. Swift’s testimony that this was in fact their practice on 

at least one occasion, the court’s drug calculation contains “some record support and is 

based on information bearing ‘a minimum indicia of reliability.’”  Dahda, 852 F.3d at 

1294 (quoting Garcia, 994 F.3d at 1508).  Accordingly, we conclude the district court did 

not clearly err in finding that 9 of the 20 crates contained 80 pounds of marijuana. 

Turning to Roosevelt’s second claim as to the amount of marijuana attributable to 

him, he contends the district court erred because it failed to account for testimony that 

between 20% and 30% of the crates shipped from California to Kansas contained no 

marijuana.  Roosevelt’s argument misconstrues the record.  Mr. Bauman testified that he 

shipped crates for some other purpose than his marijuana business 20% to 30% of the 

time.  But on redirect, counsel asked him, “Was there ever, to your knowledge, a single 

crate shipped from California to Kansas that would have had nothing but legitimate items 

in it?” to which Mr. Bauman responded, “No.”  And when asked if everything coming 
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from California to Kansas had drugs in it, Mr. Bauman said, “Yes.”  The district court 

only attributed shipments from California to Kansas to Roosevelt.  Therefore, the district 

court should not have reduced—and certainly did not clearly err in failing to reduce—the 

shipments by 20% to 30%. 

In sum, the court did not clearly err in attributing 1,115 pounds of marijuana to 

Roosevelt for the purpose of calculating his base offense level.  The court’s estimation 

finds “record support and is based on information bearing ‘a minimum indicia of 

reliability.’”  Dahda, 852 F.3d at 1294 (quoting Garcia, 994 F.3d at 1508). 

V. 

 Finally, Roosevelt argues that the district court failed to make adequate findings to 

support three special conditions of supervised release requiring Roosevelt to submit to: 

(1) behavioral treatment; (2) substance abuse monitoring/treatment; and (3) warrantless 

search of his electronic devices.   

First, Roosevelt waived his claim that the district court made inadequate findings 

to support the behavioral and substance abuse treatment conditions.  Waiver occurs when 

“a party intentionally relinquishes or abandons an argument in the district court.”  United 

States v. Leffler, 942 F.3d 1192, 1196 (10th Cir. 2019).  Before the district court at 

resentencing, counsel asked to “address [his] objections to the special conditions of 

supervised release.”  When the court asked him to “talk about them individually” and 

explain “what [counsel] wanted to argue here in court[,]” counsel replied, “just the 

objection as to the search of electronic devices.”  Roosevelt thus intentionally 
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relinquished his objections to the behavioral and substance abuse treatment conditions, 

and we decline to consider any argument regarding those conditions on appeal.  See id. 

Turning to his third objection, as to the search of his electronic devices, Roosevelt 

argues the district court failed to make the particularized findings necessary to support a 

special condition that restricts a fundamental liberty interest—here, his Fourth 

Amendment interest against unreasonable search and seizure.  The search condition 

provides: 

The defendant shall submit his/her person, house, residence, vehicle(s), 
papers, business or place of employment and any property under the 
defendant’s control to a search, conducted by the United States Probation 
Officer at a reasonable time and in a reasonable manner, based upon 
reasonable suspicion of contraband or evidence of a violation of a condition 
of release.  Failure to submit to a search may be grounds for revocation.  
The defendant shall warn any other residents that the premises may be 
subject to searches pursuant to this condition. 
 
We review the imposition of conditions of release for an abuse of discretion.  

United States v. Martinez-Torres, 795 F.3d 1233, 1236 (10th Cir. 2015).  The condition 

must: (1) be reasonably related to the nature and circumstances of the offense, the 

defendant’s history and characteristics, the deterrence of criminal conduct, the protection 

of the public, or the defendant’s educational, vocational, medical, or other correctional 

needs; (2) involve no greater deprivation of liberty than is reasonably necessary; and (3) 

be consistent with any policy statements issued by the Sentencing Commission. 18 

U.S.C. § 3583(d).  If the district court imposes a special condition, it must also explain 

how, with regard to the specific defendant being sentenced, the special condition satisfies 

the statutory requirements.  United States v. Koch, 978 F.3d 719, 725 (10th Cir. 2020).  

Appellate Case: 19-3285     Document: 010110515367     Date Filed: 04/30/2021     Page: 13 



14 
 

Typically, the court need only provide a “generalized statement of its reasoning” for 

imposing the special condition.  See United States v. Hahn, 551 F.3d 977, 982 (10th Cir. 

2008).    But if the special condition infringes upon a fundamental right or liberty interest, 

the court must make particularized findings and justify the condition with compelling 

circumstances.  Koch, 978 F.3d at 725. 

Here, without citing any authority, Roosevelt claims the search condition infringes 

upon his fundamental liberty interest under the Fourth Amendment.  The Government, on 

the other hand, argues the opposite—likewise, not citing any authority.3  From our 

review, we have only once addressed this issue.  See United States v. Perez, 666 F. App’x 

735, 738 (10th Cir. 2016) (unpublished).  There, addressing the same search condition, 

we held: 

Every condition of supervised release restricts liberty to some degree.  Yet 
not every restriction affects a fundamental interest requiring particularized 
findings.  In this case, Perez identifies no ‘fundamental’ interest that the 
special condition restricts.  This means the district court was only required 
to set forth enough on the record to satisfy us that it had ‘a reasoned basis 
for exercising [its] own legal decisionmaking authority.’ 
 

Id. (citing Rita v. United States, 551 US. 338, 356 (2007)).  Although Perez is 

unpublished and therefore not binding on this panel, we agree that the search condition 

does not infringe upon Roosevelt’s Fourth Amendment liberty interest. 

 
3 Given the parties’ deficient briefing of this issue, we have declined to publish this 
opinion.  As always, then, we create no binding precedent, except under the doctrines 
of law of the case, res judicata, and collateral estoppel.  While this order and 
judgment may be cited for its persuasive value, we leave the issue of whether the 
search condition infringes on a fundamental liberty interest for a future panel to 
decide anew. 

Appellate Case: 19-3285     Document: 010110515367     Date Filed: 04/30/2021     Page: 14 



15 
 

 The Fourth Amendment protects “[t]he right of the people to be secure in their 

persons, houses, papers, and effects, against unreasonable searches and seizures.” U.S. 

Const. amend. IV.  The “basic purpose” of the Amendment “is to safeguard the privacy 

and security of individuals against arbitrary invasion by governmental officials.”  

Carpenter v. United States, 138 S. Ct. 2206, 2213 (2018).  To that end, the Fourth 

Amendment protects against unreasonable searches such that searches typically must be 

conducted pursuant to a warrant and supported by probable cause.  Griffin v. Wisconsin, 

483 U.S. 868, 873 (1987).  But exceptions to the general rule are many—for example, 

government employers may conduct warrantless, work-related searches of employees’ 

desks without probable cause, school officials may conduct warrantless searches of some 

student property without probable cause, and in certain circumstances, government 

investigators can conduct searches pursuant to a regulatory scheme without adhering to 

the usual warrant or probable-cause requirement so long as the search meets reasonable 

legislative or administrative standards.  Id. (internal citations omitted).   

Supervision of a probationer is just another scenario which may justify departure 

from the usual warrant and probable-cause requirement.  Id.  at 873–74.  “Inherent in the 

very nature of probation is that probationers do not enjoy the absolute liberty to which 

every citizen is entitled.”  United States v. Knights, 534 U.S. 112, 119 (2001) (internal 

quotations omitted).  Consistent with this principle, the Supreme Court has regularly 

advised us that probationers and parolees do not maintain the same privacy interest 

afforded an average citizen.  See Samson v. California, 547 U.S. 843, 849 (2006) 

(concluding that parolees have a “substantially diminished expectation of privacy”); 
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Knights, 534 U.S. at 119–20 (explaining that an individual’s status as a probationer 

informs the degree of his privacy interest); Griffin, 483 U.S. at 875 (holding that 

supervision is a special need of the state “permitting a degree of impingent upon privacy 

that would not be constitutional if applied to the public at large.”).   

Our own precedent confirms the same.  In Banks v. United States, we explained 

that those on conditional release—including those on probation, parole, and supervised 

release—maintain fewer Fourth Amendment liberty interests.  490 F.3d 1178, 1186–87 

(10th Cir. 2007).  While we did not differentiate between the types of conditional release 

and the corresponding privacy rights, the Samson Court instructed us that on the 

“continuum of state-imposed punishments . . . parolees have fewer expectations of 

privacy than probationers.”  Samson, 547 U.S. at 850 (internal quotations and citations 

omitted).  And those on supervised release maintain privacy rights more akin to parolees.  

Id. (citing United States v. Reyes, 283 F.3d 446, 461 (2d Cir. 2002)).  As a person on 

supervised release, then, Roosevelt will have a significantly diminished expectation of 

privacy under the Fourth Amendment.   

At bottom, the Fourth Amendment requires reasonableness.  See Knight, 534 U.S. 

at 118.  The search condition at issue here requires any search be conducted at a 

reasonable time, in a reasonable manner, and based upon reasonable suspicion.  Given 

these limitations, and because Roosevelt will be a person on supervised release with 

“significantly diminished privacy interests,” we conclude the search condition is 

reasonable and therefore does not impinge upon his Fourth Amendment liberty interest.  

Knights, 534 U.S. at 121. 
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Having determined that the search condition does not infringe upon a fundamental 

liberty interest, we turn to whether the district court provided a “generalized statement of 

its reasoning” for imposing the special condition.  See Hahn, 551 F.3d at 982.  We 

conclude that it did.  In response to Roosevelt’s objection to the special condition, the 

Government argued: 

This was a Title III wiretap investigation.  [There was] [o]verwhelming 
evidence that the defendant used his cell phone, at least one cell phone, I 
think it was more than one cell phone, in communicating both orally and 
texting about the distribution of marijuana.  So here, there’s a direct relation 
to this special condition to allow his probation office to do a search of his 
phone, you know, with the limitations that are within that condition.  And it 
is directly related to the crime here.  And it also satisfies the two other 
criteria which it involves no greater deprivation of liberty than is 
reasonably necessary for the purposes of 3553(a) as outlined and it’s 
consistent with the policy statements . . . set out by the Sentencing 
Commission.  
 

The court adopted the Government’s position explaining: 

I think the government’s position is well-taken.  I mean, in some cases, we 
don’t let people on supervision even use electronic communication devices.  
So this isn’t taking away his right to use them, but they would be subject to 
search.  That seems like a reasonable balance to strike . . . I agree with the 
government’s analysis of this.  And here, the use of electronic 
communication devices was inherently part of the criminal conviction. 

 
The court’s adoption of the Government’s position along with its own independent 

explanation provides sufficient reasoning to impose the special search condition.  

Accordingly, because the court made adequate findings to support the search condition, 

and Roosevelt waived his challenge to the behavioral and drug treatment conditions, the 

district court did not err in imposing the special conditions. 
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VI. 

 For the reasons provided, we reject Roosevelt’s challenges to his sentence and 

affirm the judgment of the district court. 

Entered for the Court 
 
 
Bobby R. Baldock 
Circuit Judge 
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Appendix B 



 IN THE UNITED STATES DISTRICT COURT 
 FOR THE DISTRICT OF KANSAS 
 
UNITED STATES OF AMERICA,  ) 
    ) 
  Plaintiff, ) 

 )  CRIMINAL ACTION 
v.    ) 
    )  No. 12-20083-02-KHV 
ROOSEVELT RICO DAHDA,   ) 
    ) 
  Defendant. ) 
____________________________________________) 

 
 MEMORANDUM AND ORDER 
 
 A jury found defendant guilty on multiple counts of the Second Superseding 

Indictment (Doc. #462) including Count 1 which charged him in part with conspiracy to possess 

marijuana with intent to distribute it and to distribute marijuana.  See Verdict (Doc. #1433) filed 

July 23, 2014 at 7.  The jury also found on Count 1 that “the overall scope of the agreement 

involved more than 1,000 kilograms of marijuana.”  Instructions To The Jury (Doc. #1430) filed 

July 23, 2014, No. 19.  On September 29, 2015, the Court sentenced defendant to 201 months in 

prison.  See Judgment In A Criminal Case (Doc. #2087).  On April 4, 2017, the Tenth Circuit 

affirmed defendant’s convictions and forfeiture order, but remanded for resentencing based on 

the calculation of the amount of marijuana attributable to him.  United States v. Roosevelt 

Dahda, 852 F.3d 1282, 1298 (10th Cir. 2017), aff’d, 138 S. Ct. 1491 (2018). 

 On December 12, 2019, the Court resentenced defendant to a controlling term of 

141 months in prison and eight years of supervised release.  This memorandum and order 

explains why (1) as to Count 1, the statutory range set forth in 21 U.S.C. § 841(b)(1)(C) applies 

and (2) the Court corrects defendant’s controlling sentence to reduce the term of supervised 

release to six years. 
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I. Statutory Penalty Range – Count 1 

 On Count 1, defendant argues that because a jury did not determine that a specific drug 

quantity was reasonably foreseeable to him, the Court should apply the default provision of 

21 U.S.C. § 841(b)(1)(D).  On direct appeal, the Tenth Circuit rejected this same argument as to 

both Los Dahda and Roosevelt Dahda.  As to Los Dahda, it reasoned as follows: 

Los was found guilty on count 1, which charged a conspiracy involving 
1,000 kilograms or more of marijuana.  See 21 U.S.C. §§ 841(a)(1), 
(b)(1)(A)(vii), 846, 856.  For this count, Los obtained a sentence of 189 months’ 
imprisonment.  He contends that this sentence violates the Constitution because 
the jury did not specifically find the marijuana quantity involved in the 
conspiracy. 
 
“We review the legality of an appellant’s sentence de novo.”  United States v. 
Jones, 235 F.3d 1231, 1235 (10th Cir. 2000). 
 
The penalties for violating § 841(a) appear in subsection (b). Subsection (b)(1)(D) 
provides a maximum sentence of 5 years’ imprisonment if the total marijuana 
weight was less than 50 kilograms.  21 U.S.C. § 841 (b)(1)(D).  
Subsection (b)(1)(C) provides a maximum sentence of 20 years’ imprisonment 
when no specific amount is charged.  And subsections (b)(1)(A) and (B) provide 
higher maximum sentences depending on the type and quantity of the substance; 
in cases involving 1,000 kilograms or more of marijuana, subsection (b)(1)(A) 
imposes a mandatory minimum sentence of 10 years and a maximum sentence of 
life imprisonment.  21 U.S.C. § 841(b)(1)(A)(vii). 
 
Although Los was found guilty of participating in a conspiracy involving 
1,000 kilograms or more of marijuana, the government agreed to waive the 
10–year mandatory minimum under § 841(b)(1)(A).  Thus, Los was sentenced 
under § 841(b)(1)(C). 
 
But he argues that he should have been subject to the 5–year maximum under 
§ 841(b)(1)(D) because the verdict form did not require a specific determination 
of the marijuana quantity.  We reject this argument because the marijuana 
quantity, 1,000 kilograms, was an element of the charged conspiracy. 
 
Los correctly argues that to increase his maximum sentence based on drug 
quantity, the quantity of drugs had to be charged in the indictment, submitted to 
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the jury, and proven beyond a reasonable doubt.  Apprendi v. New Jersey, 530 
U.S. 466, 490, 120 S. Ct. 2348, 147 L.Ed.2d 435 (2000); United States v. Jones, 
235 F.3d 1231, 1233, 1236 (10th Cir. 2000).  Thus, if the jury had not found a 
marijuana quantity beyond a reasonable doubt, the Constitution would have 
limited the maximum sentence to five years under § 841(b)(1)(D).  United States 
v. Cernobyl, 255 F.3d 1215, 1220 (10th Cir. 2001). 
 
But no constitutional violation took place.  On count 1, the jury found that the 
conspiracy had involved 1,000 kilograms or more of marijuana.  Though the 
quantity was not addressed on the verdict form, the quantity was charged in the 
indictment and included in Instruction 19: “As to each defendant, to carry its 
burden of proof on Count 1, the government must prove beyond a reasonable 
doubt each of the following elements: . . . the overall scope of the agreement 
involved more than 1,000 kilograms of marijuana.”  R. vol. 1 at 401.  In turn, the 
verdict form directed the jury to make its findings on count 1 “[u]nder 
instructions 19-21.”  Id. at 433. 
 
“We presume the jury follows its instructions” in the absence of an overwhelming 
probability to the contrary.  United States v. Rogers, 556 F.3d 1130, 1141 (10th 
Cir. 2009); United States v. Herron, 432 F.3d 1127, 1135 (10th Cir. 2005).  
There is no reason to think that the jury disregarded its instructions, and we see no 
reason to reject the presumption here.  Thus, we reject Los’s challenge to the 
sentence on count one.  See United States v. Singh, 532 F.3d 1053 (9th Cir. 
2008) (holding that no Apprendi violation took place when the burden of proof on 
a fact, which enhanced the statutory maximum, was contained in a jury 
instruction but not in the verdict form); United States v. O’Neel, 362 F.3d 1310, 
1314 (11th Cir. 2004) (same), vacated sub nom., Sapp v. United States, 543 U.S. 
1107, 125 S. Ct. 1114, 160 L.Ed.2d 1027 (2005), reinstated, 154 Fed. Appx. 161 
(11th Cir. 2005). 
 

United States v. Los Dahda, 853 F.3d 1101, 1116-17 (10th Cir. 2017). 

 As to Roosevelt Dahda, the Tenth Circuit stated as follows: 
 

In United States v. Los Dahda, we addressed whether the lack of an express jury 
finding on quantity required resentencing of Los under 21 U.S.C. § 841(b)(1)(D), 
rather than § 841(b)(1)(C). 853 F.3d 1101, 1116-17 (10th Cir. 2017).  Under de 
novo review, we concluded that the answer was “no” because the quantity of 
1,000 kilograms constituted an element of the charged conspiracy.  Id. 
 
The same reasoning applies here.  Using the same instructions and verdict form 
described in Los Dahda, the jury found Roosevelt guilty on count one, which 

Case 2:12-cr-20083-KHV   Document 2710   Filed 12/16/19   Page 3 of 7

12-20083-2 VOl 1 Page 740

Appellate Case: 19-3285     Document: 010110320715     Date Filed: 03/17/2020     Page: 740 

https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=21%2B%2Bu%2Es%2Ec%2E%2B%2B%2B%2B841&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=235%2B%2Bf.3d%2B%2B1231&refPos=1233&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=235%2B%2Bf.3d%2B%2B1231&refPos=1236&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=255%2B%2Bf.3d%2B%2B1215&refPos=1220&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=556%2B%2Bf.3d%2B%2B1130&refPos=1141&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=432%2B%2Bf.3d%2B%2B1127&refPos=1135&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=532%2B%2Bf.3d%2B%2B1053&refPos=1053&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=362%2B%2Bf.3d%2B%2B1310&refPos=1314&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=362%2B%2Bf.3d%2B%2B1310&refPos=1314&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=154%2B%2Bfed.%2B%2Bappx.%2B%2B161&refPos=161&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=853%2Bf.3d%2B1101&refPos=1116&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=853%2B%2Bf.3d%2B%2B1101&refPos=1116&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=530u.s.%2B466&refPos=490&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=530u.s.%2B466&refPos=490&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=543%2B%2Bu.s.%2B1107&refPos=1107&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=543%2B%2Bu.s.%2B1107&refPos=1107&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=120%2Bs.%2Bct.%2B2348&refPos=2348&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=125%2B%2Bs.%2B%2Bct.%2B%2B1114&refPos=1114&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=147%2Bl.ed.2d%2B435&refPos=435&refPosType=s&clientid=USCourts
https://www.westlaw.com/Link/Document/FullText?rs=USCLink&vr=3.0&findType=Y&cite=160%2B%2Bl.ed.2d%2B%2B1027&refPos=1027&refPosType=s&clientid=USCourts


 

 

 
4 

 

required the jury to find that the conspiracy involved 1,000 kilograms or more of 
marijuana.  Therefore, Roosevelt’s sentence under 21 U.S.C. § 841(b)(1)(C) did 
not constitute error, much less plain error.  See id. 
 
In sum, Roosevelt waived his challenge to the statutory maximum.  But even if 
this issue had not been waived, application of § 841(b)(1)(C) would not have 
constituted plain error. 
 

Roosevelt Dahda, 852 F.3d at 1292. 

 At sentencing and in various objections to the presentence investigation report, 

defendant again argues that because a jury did not determine that a specific drug quantity was 

reasonably foreseeable to him, the Court should apply the default provision of 21 U.S.C. 

§ 841(b)(1)(D).  “[W]hen a case is appealed and remanded, the decision of the appellate court 

establishes the law of the case and ordinarily will be followed by both the trial court on remand 

and the appellate court in any subsequent appeal.”  Rohrbaugh v. Celotex Corp., 53 F.3d 1181, 

1183 (10th Cir. 1995).  An important corollary to the law of the case doctrine, known as the 

“mandate rule,” requires a district court to comply strictly with the mandate rendered by the 

reviewing court.  See Ute Indian Tribe of the Uintah & Ouray Reservation v. Utah, 114 F.3d 

1513, 1520-21 (10th Cir. 1997).  Where the appellate court does not specifically limit the scope 

of the remand, a district court generally has discretion to expand resentencing beyond the 

specific sentencing error underlying the reversal.  United States v. Moore, 83 F.3d 1231, 1235 

(10th Cir. 1996) (following remand from appellate court for resentencing, district court 

“possesses the inherent discretionary power to expand the scope of the resentencing beyond the 

issue that resulted in the reversal and vacation of sentence”).  The mandate rule is a 

discretion-guiding rule of policy and practice that is subject to exception and some flexibility in 
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exceptional circumstances.  Id. at 1234-35 (citing United States v. Bell, 988 F.2d 247, 251 (1st 

Cir. 1993)).  Examples of “exceptional circumstances” which warrant an exception to the 

mandate rule include (1) a dramatic change in controlling legal authority; (2) significant new 

evidence that was not obtainable earlier through due diligence but has since come to light; or (3) 

a blatant error from the prior sentencing decision that would result in serious injustice if 

uncorrected.  Id. (citing United States v. Bell, 5 F.3d 64, 67 (4th Cir. 1993)). 

 Defendant cites Alleyne and United States v. Ellis, 868 F.3d 1155 (10th Cir. 2017), but 

neither authority constitutes a dramatic change in controlling legal authority that applies to him 

on resentencing.  First, the Supreme Court decided Alleyne in 2013, well before this Court 

sentenced defendant in 2015 and the Tenth Circuit decided his appeal in April of 2017.  Indeed, 

on appeal, defendant cited Alleyne in explaining why the government conceded that 

subsection (C) of Section 841(b)(1) applied rather than the statutory minimum sentence under 

subsection (A).  See Roosevelt Dahda Appellate Reply Brief filed May 31, 2016 at 14.  

Moreover, both Alleyne and Ellis addressed the necessary jury findings to impose a statutory 

minimum sentence while the Court here found that based on the government’s agreement, no 

statutory minimum applied. 

 Beyond the law of the case doctrine and mandate rule, this Court is bound to follow the 

Tenth Circuit’s published opinions in Los Dahda and Roosevelt Dahda which directly address 

the issue whether a jury finding on the scope of the conspiratorial agreement is sufficient to 

apply the statutory range of zero to 20 years under subsection (C) of Section 841(b)(1) instead of 

the statutory range of zero to five years under subsection (D).  Defendant suggests that the 
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Tenth Circuit did not correctly decide his direct appeal based on the then-existing precedent in 

Alleyne and United States v. Dewberry, 790 F.3d 1022 (10th Cir. 2015).  The remedy for any 

such purported error would have been a panel rehearing, rehearing en banc or subsequent 

Supreme Court action.  The panel decision in Ellis, which involved a challenge to a statutory 

minimum, did not and could not overrule the prior panel decisions in Los Dahda and Roosevelt 

Dahda.  See United States v. Elliott, 937 F.3d 1310, 1316 n.5 (10th Cir. 2019) (one panel cannot 

depart from prior holdings absent en banc reconsideration or superseding contrary decision by 

Supreme Court). 

 In sum, as to Count 1, the Court will apply the statutory range set forth in 21 U.S.C. 

§ 841(b)(1)(C).  Because defendant had a prior conviction, his statutory range on Count 1 

included a term of imprisonment up to 30 years and a term of supervised release of at least 

six years.  See 21 U.S.C. § 841(b)(1)(C). 

II. Supervised Release – Counts 43, 49, 56 and 73 

 In court, as to Count 56, which alleged violations of Sections 841(a) and 860(a) 

(possession with intent to distribute within 1,000 feet of a school), the Court applied the 

enhanced statutory penalties under Section 860(a), which included a term of imprisonment up to 

20 years and a term of supervised release of at least eight years.  See 21 U.S.C. § 860(a).  

Because Count 56 did not allege a specific quantity of marijuana, the Court should have applied 

the “default” provision of Section 860(a) for offenses involving five grams or less of marijuana.  

Under that provision, no enhanced statutory minimum applies.  See 21 U.S.C. § 860(a) (“The 

mandatory minimum sentencing provisions of this paragraph shall not apply to offenses 
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involving 5 grams or less of marihuana.”).  The Court intended to sentence Roosevelt Dahda to 

the statutory minimum term of supervised release on all counts with the counts to run 

concurrently.  Accordingly, pursuant to Rule 35(a) of the Federal Rules of Criminal 

Procedure, the Court hereby corrects the sentence of Roosevelt Dahda to reflect a sentence 

on Count 56 of 141 months in prison and four years of supervised release. 

 As to Counts 43, 49 and 73, which alleged violations of Section 841(a) but did not allege 

a specific quantity of marijuana, the Court applies the default statutory range set forth in 

21 U.S.C. § 841(b)(1)(D).  Because defendant has a prior conviction, his statutory range on 

Counts 43, 49 and 73 includes a term of imprisonment up to 10 years and a term of supervised 

release of at least four years.  See 21 U.S.C. § 841(b)(1)(D).  In court, however, on Counts 43, 

49 and 73, the Court imposed a sentence of 120 months in prison and six years of supervised 

release.  Accordingly, pursuant to Rule 35(a) of the Federal Rules of Criminal Procedure, 

on each of Counts 43, 49 and 73, the Court hereby corrects the sentence of Roosevelt 

Dahda to reflect a sentence of 120 months in prison and four years of supervised release. 

 IT IS SO ORDERED. 

Dated this 16th day of December, 2019 at Kansas City, Kansas. 

s/ Kathryn H. Vratil 
KATHRYN H. VRATIL 
United States District Judge 
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