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Before
DAVID-F. HAMILTON, Circuit Judge

MICHAEL Y. SCUDDER, Circuit Judge

No. 20-3307

WILLIAM H. BRANSFORD, ~ Appeal from the United States District
Petitioner-Appellant, Court for the Eastern District of Wisconsin.
. | ‘ : No. 20-CV-462-JPS

DAN WINKLESK]I, , S J. P. Stadtmueller,
Respondent-Appellee. - Judge.

ORDER

William Bransford seeks a certificate of appealability regarding the denial of his
petition under 28 U.S.C. § 2254. After reviewing the final order of the district court and
the record on appeal, we find no substantial showing of the denial of a constitutional
right. See 28_U.S.C. § 2253(c)(2).

Accordlngly, the request for a ceruflcate of appealab1hty is DENIED. All
pending motions are also DENIED.
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_ UNITED STATES DISTRICT COURT

'EASTERN DISTRICT OF WISCONSIN

VVILLIAM H. BRANSFORD,
Petitioner, .
v Case No. 20-CV-462-JPS
WARDEN DAN WINKEISKI, = B
' ORDER
Respondent. | ’

On March 23, 2020, Petitioner William H. Bransford (“Bransford”)

filed a petition for a writ of habeas corpus pursuant to 28 U.S.C. § 2254,

alleging that his continued incarceration in the custody of the State of

Wisconsin is a violation of his constitutional rights. (Docket #1). The Court

will now turn to screening the pétition’ under Rule 4 of the Rules Govérning

Section 2254 Proceedings. Rule 4 authorizes a district court to conduct an
initial ‘screening of habeas corpus petitions and to dismiss a petition

summarily where “it plainly appears from the face of the petiﬁon ... that

the péb‘titioner is not entitled to relief.” The Rule provides the district court

the power to dismiss both those petitions that do not state a claim upon-

which relief may be granted and those petitions that are factually frivolous. o

See Smail v. Endicott, 998 F.2d 411, 414 (7th Cir. 1993). Under Ruie 4, thé
Court analyzes preliminary obstacles to. review, ‘such(as whether the
petitioner has complied With’ the statute of limitations, exhausted available _
stéte remedies, avoided procedural default, and set forth cognizable claims.

Accdrding to his petition and the state court docket, on April 23, -
2002, Bransford was adjudged guilty by a jury of his peers of one count of

robbery, one count of kidnapping, and six counts of second-degree sexual
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| ‘assault/ﬁse of forg:é- in Milwaukee County Circuit: Court Case No.
2@01CF6890.' He received a bifui—éafed sentence of 168 years with 112 years
to be served in the Wisconsin Sfate Prison Systerf} and 56 years of extended
‘ supervision, with all counts runnihg COnsecutively VS‘hortly thereafter,
Milwaukee County C1rcu1t_Court on October 20, 2003. The Wisconsin Court.
of Appeals affirmed this clecision on December 17, 2004, and the Supreme:
Couft of Wis.consin denied Bransforci’s petition for review on April 6, 2005.
~S'c-arting in June 2014, Bransford initiated a seﬁes of>collavtera1 attacks onv his
conviction and sentence éh ‘grounds: including ineffective assistance of
counsel and improper -denial of his post-conviction motion to review his.
preéentenc"e investigation reporf.: The Milwaukee County. Circuit Court
dénied all three 6f his challenges; the Wisconsin Court ovaijpeals affirmed -
these denials; and the Supreme Court of Wiscor‘15m declined feview of these’
decisions: See State v. Bransford (“Bransford 11”), No. 2014AP1607-CR; State v.
Bransford (“Bransford III”), No. 2016 AP553-W; State v. ‘Bransford (“Bransford
ITI1”), No. 2018 AP266. _

The courf begins its Rule 4 reviéew by examining the timelinéss of the
habeas petition. A state ‘prisoner in custody pl’irsuant' to a state court.
judgment has one yéar from the date “the judgment became final” to seek
.federal habeas relief. 28 U.S.C..§ 2244(d){1)(A). A judgment Becomes final
within the meaning of § 2244(d)(i)(A) when all direct appeals in the sfaté
courts are concluded followed by either the Vcompletion' of denial of
certiorari proceedings in the U.S. Supreme Court, or, if: certiorari is not
sought, at the expiration of the ninety days allowed for filing for certiorari.
See Ray v. Clen;zents, 700 F.3d 993, 1003 (7th Cir. 2012) (citing Anderson v.
Litscher, 281 F.3d 672, 675 (7th Cir. 2002)).
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Here, Bransford’s petition is untime_ly. Bransford’s direct appeal

ended on April 6,‘- 2005, the day that thé Wisconsin Supreme Court denied
- his request for discretionary review. His m'hefy-déy period for petitioning
the U.S. Supreme Court for cértioraﬁ began on April 6, 2005 and expired on
July 5, 2005. Bransford did not seek a writ of _certiorari, so the one-year
habeas clock started tq_v_w‘run.on July 5, 2005. It was not untl/l June 25, 2014,
nearly ten years after the statute of limitations began to.run, that Bransford
. filed his first collateral attack of his conviction and sentence. Thus,- despite
any of the tolling that may have been afforded under 28 U.S.C. §2244(d)(2) -
during the pendency of his interim state challehges, the statute of
limitations had alreadf run. See 28 U.S.C. § 2244(d)(1)(A). Thus, Bransford’s
present petition is untimely. ‘ | -

‘Bransford argues that he should not be procedurally barred from -
pursuing his habeas pétitioh because he has been “diligently purSuiIig relief
as a pro se litigaht in the state court since [2014].” (Docket #2 at 7). A late
petitidn can only be considered under two circumstances. The first is
, co.mmonly known as the “actual innocence” exception, ie., if the petitioner
“presents evidence of ‘innocence so strong that a court cannot have
confidence in the 6utcome of the trial unless the court is also satisfied that -
the trial Was free of non-harmless error.”” Gladney v. Pollard, 799 F.3d 889,‘-
896 | (7th Cir. 2015) (quoting Schlup wv. Del;),' 51’3 U.S. 298, 316 (1995)).
Bransford does not present evidence of actual innocence, so the first
exception is not at play. |

The second exception is “equitable tollingf’ which is “reserved for
extraordinary circumstances far beyond the litigant’s control that
prevented timely filing.” Socha v. Boughton, 763 F.3d 674, 684 (7th Cir. 2014)

- (quotation omitted). To be entitled to equitable tolling, a petitioner bears
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the burden of establishing: “(1) that he has been pursuing his rights
diligently, and (2) that some extraordinary. _circurﬁstance stood in his way
| and prevented timely filing.” Id. at 683-84; Holland v. Florida, 560.U.S. 631,
649 (2010)..Bransford did not initiate his pursuit of relief until nearly ten -
years after his direct appeal was Iﬁade fmal This cannot be éh,aracterized, :
as ”diligent.”.‘AFurther,. Bransford has failed to allege ahy ”extraordinary.
circumstances”;, that prevented. him from ﬂmely. filing this petition.
. ,Accordingly,‘_the Court will not ,equitébly toll the statute of _l—imitations. in .
this case.. .- >

Because ,V_Bransfc.)rd'zs,peti_t_.ion is untimely, his petition must- be

dismissed under Rule 4. Under Rule 11(a) of the Rules Governir_ig Section

2254. Cases, “the district cburt' must issue or d‘e.ny, a certificate of
appealability _Wheﬁ it enters a final order adverse to the applicant.”- To |
obtain a certificate of appé-alabi]ity under 28 U.S.C. § 2253(c)(2), Bfansford :
must make a “substantial showing of the denial bf— a constitutional right”
by establishing that “reasonable jurists could debate whether (or, for that
matter, agree that) the petition should have béen-resolved in a different
manner or that the jissues presented were adequate to deserve
encouragement to p;oc_éed fﬁrther.” Miller-El v. Cockrell,,537 U.S. 322, 336
(2003) (internal citations omitted). In this case, no reasonable jurists could
debate whether Bransford’s petition was timely. As a consequence, the
Court is compelled to deny -him a certificate of appealability.

Accordingly, ‘

IT IS ORDERED that Petitioner’s petition for a writ of habeas

corpus (Docket #1) be and the same is hereby DENIED;

IT IS FURTHER'ORDERED.that this ,;;cﬁon be and the same is
hereby DISMISSED with prejudice; and
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IT IS FURTHER ORDERED that a certificate of appealability be and

the same is hereby DENIED.
The Clerk of Court is directed to enter judgment accordingly.
Dated at Milwaukee, Wisconsin, this 27th day of October, 2020.

~ U.S\Disttict Judge
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UNITED.STATES DISTRICT COURT

EASTERN DISTRICT OF WISCONSIN -

" WILLIAM H. BRANSFORD,
Petitioner,
Case No. 20-CV-462-JPS
V. .
WARDEN DAN WINKELSK], |
o JUDGMENT
* Respondent. ' ,

Decision by Court. This action came on for consideration before the Court
and a decision has been rendered.

IT IS ORDERED AND AD]UDGED that Petitioner’s petition for a -
writ of habeas corpus (Docket #1) be and the same is hereby DENIED); -

IT IS FURTHER ORDERED AND AD]UDGED that this action be
and the same is hereby DISMISSED with prejudice; and

IT IS FURTHER ORDERED AND ADJUDGED that a certificate
of appealability be and the same is hereby DENIED.

U.3. District Judge

GINA M. COLLETTI

Clerk of Court
October 27, 2020 s/ Jodi L. Malek

‘Date By: Deputy Clerk
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'COURT OF APPEALS

DECISION | NOTICE
DATED AND FILED ’ This opinion is subject to further editing. If
. ) published, the official version will appear in
. he bound volume of the Official R N
April 23, 2019 -‘ volume of the OFcial Reports
A party may file with the Supreme Court a -
Sheila T. Reiff i ‘ petition to review an adverse decision by the
Clerk of Court of Appeals Court of Appeals. See WIS. STAT. § 808.10
: and RULE 809.62. -
Appeal No. 2018AP266 - _ Cir. Ct. No. 2001CF6890
STATE OF WISCONSIN ' ' IN COURT OF APPEALS
| ' DISTRICT I
STATE OF WISCONSIN,

PLAINTIFF-RESPONDENT,

V.
WILLIAM BRAN_SFORD,

DEFENDANT-APPELLANT.

APPEAL from an order of the circuit court for Milwaukee County:
CAROLINA STARK, Judge. Affirmed. |

Before Kessler, P.J ., Brennan and Kloppenburg, JJ.

‘Per curiam opinions may not be cited in any court of this state as precedent

or authority, except for the limited purposes specified in WIS. STAT. RULE 809.23(3).

' Appendit C



No. 2018AP266

91 "~ PER CURIAM. William Bransford, pro se, appeals from an order
denying' his WIS. STAT. § 974.06 (2017-18) postconviction motion without a

hearing.! Because Bransford has not set forth a sufficient reason for failing to

raise his claims earlier, we affirm.
I. BACKGROUND

92  This appeal constitutes Bransford’s third attempt to challenge his
2002 convictions for eight felonieS? which included six counts of second-degree

sexual assault, one count of robbery with use of force, and one count of

kidnapping.

93 In his direct appeal, Bransford challenged his convictions and the
order denying his ‘WIs. STAT'. § 974.02 (2003-04) motion for resentencing. He
argued that the sentencing court erred when it failed to consider whether he might -
benefit from WIs, STAT. ch. 980, which provides for commitment ot: séxually
violent offenders after release from' imprisonment for sexually violent crimes.
State v. Braﬁsford (Bransford I), No. ‘2063AP3068—CR, unpublished op. and
order at 1 (WI App Dec. 17, 2004). We summarily affirmed. See id.

74 Bransford, pro se, subsequently appealed an order denying his

postconviction motion for permission to review his presentence investigation

U All references to the Wisconsin Statutes are to the 2017-18 version unless otherwise
noted.

The Honorable Jacqueline D. Schellinger presided over Bransford’s jury trial and.
imposed the sentences in this matter. The Honorable Carolina Stark denied the postconviction
motion that underlies this appeal.
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report (PSI).  State v. Bransford (Bransford II), No. 2014AP1607-CR,

| unpublished op. and order at 1 (WI App Apr. 29, 2015). We affirmed. See id.

5 Next, Bransford, pro se,.petitioned fof a writ of habeas corpué
alleging ineffective .assistance of appellate counsel. . State v. Bransford
(Bransford IIT), No. 2016AP553-W, unpublished op. and order (WI App Aug. 9,
2016). In our Qpinipn, we denied some of Bransford’s claims because he raised
them in the wrong court given that they alleged claims of ineffecfiveness against
i)ostconviction counsel. See id. at 5-6. In doing so, we noted that Bransford may

face barriers to his pursuit of relief in the circuit coutt. See id. at 7 n.1.

96 This brings us to the postconviction motion at issue i this appeal
In h1s motlon Bransford argued that postconviction counsel was meffectlve for
not pursuing claims based on trial counsel’s ineffectiveness. Speciﬁcally,
Bransford claimed his trial counsel was ineffective for failing to do the following:
(1) retain a DNA eXpert to assist him during the process of deciding whether to
accept the State’s plea offer; (2) present various defenses at trial; and (3) requeét a

new PSI for sentencing. He continues to pursue these claims on appeal.
97. - Additional background information is set forth below as necessary.
IL. DISCUSSION

98 At issue is whether the circuit court erroneously exercised its
discretion when it denied Bransford’s postconviction motion without a hearing.

Our supreme court has summarized the applicable legal standards:

Whether a motion  alleges sufficient facts that, if true,
would entitle a defendant to relief is a question of law that
this court reviews de novo. The circuit court must hold an
evidentiary hearing if the defendant’s motion raises such
facts. However, if the motion does not raise facts sufficient
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to entitle the movant to relief, or presents only conclusory
allegations, or if the record conclusively demonstrates that
the defendant is not entitled to relief, the circuit court has
the discretion to grant or deny a hearing.

vaS’t.ate v. Burton, 2013 WI 61, 938, 349 Wis. 2d 1, 832 N.W.2d 611 (italics added;

citations and internal quotation marks omitted).

19  WISCONSIN. STAT. §974.06 permits collateral review of the
~ imposition of a sentence based on errors of jurisdictional or constitutional
dimension. State v. Johnson, 101 Wis. 2d 698, 702, 305 N.W.2d 188 (Ct. App.
1981). However, it “was not designed .so that a defendant, ﬁpon conviction, could
raise some constitutional issues on appeal and strategically wait to raise other’
constitutional issues a few years later.” State v. Escalona-Naranjo, 185 Wis. 2d
168, 185, 517 N.W.2d 157 (1994). Thus, a defendant who has had a direct appeal
or another postconviction motion may not seek collateral review of an issue that
was or could have been raised in the earlier proceeding, unless there is a

“sufficient reason” for failing to raise it earlier. See id. (italics omitted).

110 A claim of ineffective assistance from postconviction counsel may
present a “sufficient reason” to overcome the Escalona procedufal bar. See, e.g.,
State ex rel. Rothering v. McCa‘ughtry,‘ 205 Wis. 2d 675, 682, 556 N.W.2d 136
(Ct. App. 1996).. A defendant can overcome the presumption of effective
assistance only if he can “show that ‘a particular nonfrivolous issue was clearly
stronger than issues that counsel did present.”” State v. Romero-Georgana, 2014
WI 83, 9945-46, 360 Wis. 2d 522, 849 N.W.2d 668 (applying “‘clearly stronger’”
sténdard to evaluation of WIS. STAT. §4974.0v6_ motions “when postconviction

counsel is accused of ineffective assistance on account of his failure to raise
| certain material iséues before the circuit court™) (citations, italics, and one set of

quotation marks omitted). Whether a procedural bar applies is a question of law
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we review de novo. See State v. Tolefree, 209 Wis. 2d 421, 424, 563 N.W.2d 175

(Ct. App. 1997).

Y11 To be entitled to an evidentiary hearing, Bransford “was required fo
do more than assert that his postconviction counsel was ineffective for failing to
challenge on direct appeal several acts and omissions of trial counsel that he
alleges cohstituted ineffective assistance.” See State v. Balliette, 2011 WI 79, 63,
336 Wis. 2d 358, 805 N.w.2d 334. He was required to allege that postconviction
counsel’s “‘performance was deficient’ and ‘that the deficient performance
prejudiced the defenée.’” See id. (citation omitted). If his allegations fail as to one
of these prongs, We need not address the other prong. See Strickland v.
Washington, 466 U.S. 668, 697 (1984) (holding that a defendant must show
deficient performance and prejudice to prevail on ineffective assistance claims).
We conclude that Bransford has failed to show that he is-entitled to an evidentiary
heafing or relief on his claims that postconviction counsel was ineffective. We

will address each claim in turn and explain why it fails.

(1) A DNA expert for the defense.

912 The complaint in this matter was filed seventeen months after the
crimes occurred. The charges were filed after investigafors discovered that DNA
in semen - collected from the victim matched a DNA profile collected from
Bransford. According to the répor’t of a forensic scientist with the Wisconsin State

Crime Laboratory (the crime lab), which was referenced in the complaint:

[T]he probability of randomly selecting an unrelated
individual whose DNA profile would match the DNA
profile from the semen found on the anal swab and
underpants of [the victim] is approximately 1 in 14
quintillion in the Caucasian population, 1 in 93 quadrillion
in the African-American population and 1 in 2.1 quintillion
in the Hispanic population.
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The victim did not identify Bransford in a lineup.

713 Bransford was offered a plea agreement: in exchange for a guilty
plea to one count of second-degree sexoal assault and to the kidnapping charge
the State Wouid recommend twenty years of initial confinement and ten years of
extended superv1s1on Bransford instead proceeded to a jury trial on all eight
charges. A forensic scientist who worked for the crime lab testified to the DNA
results 1mphcat1ng Bransford. The jury conv1cted Bransford on all of the charges,
and the circuit court sentenced him to 168 years, blfurcated as 112 years of initial

confinement and 56 years of extended superv1s10n

714 In his WIS. STAT. § 974.06 motion, Bransford argued that he “was
not provided with any means of making an intelligent decision concerning the
weight of the _evidence against him except being told that the [S]tate had DNA
evidence.” Bransford contends that his postconviction counsel was ineffective for
not arguing that trial counsel was ineffective for failing to retain a DNA expert for
the defense. Bransford asserts that there is a reasonable probability that he would
have accepted the plea agreement offered by the State had he been provided with
the report from Alan Friediman (aDNA expert who was retalned by postconvrctlon
counsel) before trial. Bransford further asserts that this issue was clearly stronger

than the issue pursued in postconvrction counsel’s WIS. STAT. § 974.02 (2003-04)

“motion and on direct appeal.

915 In his report, Friedman concluded that crime lab protocol was
followed, and .he did not find any issues with the quality of the crime lab’s work.
Without this inforrnation, which essentially affirmed the correctness of theoriginal
ﬁndings‘ by the crime lab, Bransford claims he was precluded from making an

informed, knowing, and intelligent decision during plea negotiations.
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916 ~ Bransford was required to demonstrate within the four corners of his

motion that his postconviction counsel was ineffective for not challenging trial
counsel’s failure to secure a DNA expert for the defénse in advance of the plea
_ negotiations. See Romero-Georgana, 360 Wis. 2d 522, Y64 (“We willl not read
into the [WIS. STAT.] § 974.06 motion allegations that are not within the four
comners of the motion.”). As to the second prong of the ineffective-assistance-of-
counsel test, Bransford simply asserts that postconviction counsel’s failure to
pursue an ineffective assistance claim against trial counsel on this basis resulted in
‘prejudice. However, he does not state that he would have told his postconviction.
counsel to-pursue this claim, had she advised him that it was an option, because he
needed to be able to weigh the State’s evidence before deciding whether to
\pr‘oceed to trial. See Romero-Georgana, 360 Wis. 2d 522, 968 (“A proper
allegation of prejudice would state that Romero-Georgana would have told
Attorney Hagopian to pursué the plea withdrawal claim if she had advised him
that it was an option because he wanted to avoid deportation.”). The mere fact
that postconviction counsel did not pursue this claim, without more information,
does not demonstrate ineffectiveness, and “[wle will not assume ineffectivé
assistance from a conclusory assertion[.]” See id., 162 (stating that the mere fact

that postconviction counsel did not pursue certain claims does not demonstrate

ineffectiveness).

917  Because we have determined that the WIS. STAT. § 974.06 motion
does not allege sufficient facts to demonstrate prejudice as to Bransford’s DNA
expert claim, he fails to show that this claim is 'cl'early stronger than the claim that

postc;onvi_ction counsel actually brought. See Romero-Geofgana, 360 Wis. 2d



No. 2018AP266

522, 943-46. Accordingly, Bransford fails to show that his postconviction counsel

was ineffective.2

(2) Bransford ’s theories of defense.

- 918  In his postconviction mdtion Bransford claimed that his trial counsel
was ineffective for failing to investigate and to perform legal research to support
defenses to the State’s DNA evidence.‘ He specifically faults trial couﬁsel for not
pursuing theories “that the source of the DNA had come from [Bransford’s] shirt
that he had discarded after exchanging it with a shirt from the yard of [another
man]” or “that the source of the DNA came from consensual sex between the
victim and Bransford and neither of them could recall becausé it was the result of

a spontaneous one time sexual experience while both were intoxicated.”

919  We conclude that Bransford’s claim that trial counsel was ineffective
~ for -not pursuing any alternative defense -theories 1s, as the postconviction court
stated, “wholly conclusory in nature and completely without factual support to
establish a viable claim for relief.” See Bﬁrto’n, 349 Wis. 2d 1, 938 (holding that a
. circuit court has discretion to deny a hearing where a mqtioh' presénts only
conclusory allegations). Accordingly, Bransford fails to show that this claim is

clearly stronger than the claim that postconviction counsel actually brought, such

that postconviction counsel was ineffective.

> Bransford also alleged that postconviction counsel was ineffective for failing to argue
that trial counsel was ineffective for improperly advising Bransford that the State’s DNA
evidence would not be admissible.. However, Bransford does not explain why, in light of that
alleged advice, he still needed a DNA expert to examine the State’s DNA evidence. Moreover,
Bransford’s allegation is refuted by-the record, in which trial counsel states that he saw no basis
for challenging the admissibility of the State’s DNA evidence. Because Bransford’s reference to
this allegation is undeveloped, inconsistent with his argument as to his need for a DNA expert,
and refuted by the record, we do not address it further.
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(3) A new PSI.

920 Some of the background information relating to this claim was set

forth in our decision in Bransford II:

The [circuit] court ordered preparation of a PSI in advance
of sentencing. When the matter reconvened for the
sentencing hearing, however, Bransford objected to the PSI
because its author, without consulting or advising trial
counsel, had required Bransford to take a psychological
examination.. Bransford sought to strike the PSI and to
require a new PSI prepared by an author who was

uninfluenced by the results of the psychological
examination.

The [circuit] court proposed going forward with the
sentencing, explaining that the court had not read the PSI
and would not do so. To further ensure that the
psychological examination would not affect Bransford’s
sentencing, the [circuit] court ordered the State to limit any
discussion of the contents of the PSI to objective
information and biographical data. The [circuit] court
additionally assured Bransford that it would seal all of the

copies of the PSI so that its contents could not be obtained
from the court file.

Bransford, through trial counsel, said he was
“completely prepared to proceed” as the [circuit] court
proposed. The State also agreed with the [circuit] court’s
solution. The State further advised that it had already
identified for defense counsel the portions of the PSI the
State would discuss, and defense counsel had no objection.

The [circuit] court then conducted the sentencing
hearing without reviewing the PSI. At the conclusion of
the proceeding, the [circuit] court imposed eight
consecutive sentences. . The aggregate term of
imprisonment was 168 years, bifurcated as 112 years of
initial confinement and 56 years of extended supervision.

Id.,No. 2014AP1607-CR, at 1.
921  According to Bransford, comments throughout the sentencing

hearing concerning a prior sexual assault charge in Tennessee and a promiscuous

lifestyle were gleaned from the psychological report by the PSI writer, the
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prosecutor, and the judge. In his pbstconviction motion, Bransford alleged that
trial counsel was ineffective for failing to request a new PSI. Bransford argue.s

 that simply sealing the PSI was not a proper rerriedy.

922 According to Bransford, “V[r]eque‘sti»hg a new PSI would have
protected Bransford from any cpntaminating factors while preserving mitigating
circumstanceé.” For instance, Bransford suggcsts that the fact that he “sired a.
child at the age of fourteen years old” with a then-twent}}-year-old woman would
have been considered as a mitigating circumsfance if-a psychological examination
was presented by the defense. Bransford writes: “The record clearly 'shows' that -
v[triall counsel] made a motion to strike the PSI before being strong-armed by [the
circuit court] to disregard the constitutional error.” By his own admission, -
Bransford acanWIedges that trial counsel did dbject to the PSI. Accordingly, he
fails to show that trial counsel wés deficient.” Moreover, he fails to cxplain how a
new PSI containing this information would have made a difference at sentencing.

He also fails to explain why he himself could not have brought this information to

- the circuit court’s attention at sentencing.

923 For all of these reasons, Bransford fails to show that his PSI claim is
clearly stronger than the claim that postconviction counsel actually brought, such

that postconviction counsel was ineffective. .-

924 - In sum, Bransford did not. demonstrate in his motion any sufficient
reason for failing to raise his claims earlier. Cohsequently, the procedural bar of

- Escalona and WIS. STAT. § 974.06(4) applies.- The postconviction motion was

| properly denied without a hearing.

By the Court.—Order affirmed.

10



STATE OF WISCONSIN ~ -~ CIRCUIT COURT. .. - MILWAUKEE COUNTY
o » - Branch 17 x ' -

STATE OF WISCONSIN,
 Plaintiff, '

vs. . : |
e Case No. 01CF006890 -
WILLIAM BRANSFORD, o . |

' Defendapt;

 DECISION AND ORDER DENYING MOTION TO VACATE JUDGMENT
OF CONVICTION AND ORDER A NEW TRIAL -

On October 6, 2017; the defendant _ﬁléd a brb se moﬁoﬁ to vacate the jﬁdgment of
conviction r,aﬁ(i ordér a tiew trial pursuaﬁt to .seCtiog 9}7.4.06, Wis. Stats., and Stdté ex ref.
Rothering v. McCaughtry, 205 Wis.2d 675 (Ct Ap}l)t 1996).. Under Rotheriﬁg, a defendant may
bring a claim under setion 974.06, Stats., before the trial court allégiﬁg that postconviction céuﬁsel
was ineffective. The Rotheri(zg court _indivcates that the ineffecﬁve assistaﬁce of postéonviétion
counsel may be su'fﬁcién;c cause under Staie V. Escalbna-Naranjoi 18.5 Wis.2d 169 (1994), for
failijig' to raise an issue p_revtiously. Both sec. 974.06(4), Wis. ‘états., and Escalona ré‘quire a
defendént to ;'aisé all issues m his or her ériginal pc;stconviction motion or appé:all ‘In add'iti_on,'- :
when argﬁing that postconvictic;n_ counsel was inefﬁ_active for‘failingv to raise the ineffecﬁVcnéés of
. trial counsel, a defendaﬁt.ﬁlﬁst délnbnétfate that the claﬁﬁs i;e wishes to bring areclearly strongéf

than ihe. claims pbétconvic;tion- counéel éctually bré)ught. State v. Starks, 349 Wis. 2d' 274 .(2013);
: recbnsideraﬁéﬁ Henied 357 Wis. 2d 142-.(2013.). |
Inhls motion, the dgfehdaﬁt argﬁ_es that pdstL:onvictio_n counsei -shbtﬂd ﬁave argued' thét tﬁal

counsel was ineffective for failing to request funding for a DNA expert to use at trial; that the
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.absence of a\DNA expert prejudrced him in vmaklng a decrsron as to ’whether to accept the State’s
plea offer; that tr1al counsel’s elroneous advlce with regard tothe state crime lab analyst, Laura'
Kwart was a major factor in hlS decrs1on not to accept a plea’ offer that he cla1rns would have 3
_hrmted h1s pnson exposure to 30 years and that had DNA expert Alan Fnedman been hrred a
. lesser- sentence ‘would have been unposed because he would have taken the plea offer In esserice, |

-he argues that he was not presented thh sufﬁcmnt information to make an 1ntelhgent and 1nforrned

L 'de01s10n about the welght of the State’s evrdence agamst him. (Motlon p. 3)

Strtckland V. Washmgton 466 u.s. 668 694 (1984) sets forth a two—part test for
. detemm’nng wheth'er an attorney‘s act10ns constr_tute meffectlve ass1stance: deﬁc1ent performance
-and prejudlce to the defendant. Under .the second prOng, the defendaht is requlred to ‘show'"'that
there is a reasonable probablllty, but for counsel‘s unprofessronal errors, the result of the proceeding
‘ would have been different." 1d. at 694 also State V. Johnson 153 Wrs 2d 121 128 (1990) A
reasonable probability is a probabrhty sufﬁment to undermine conﬁdence in the outcome. Id A
| court need not consider whether counsel‘s performance was deﬁcrent if the matter can be resolved :
on the ground of lack of prejudlce State v Moats 156 Wis.2d 74 101 (1990). "Pre_]udrce occurs a
where the attorneys error is of such magmtude that there i is a reasonable probability that absent the ,

. error, 'the result of the proceedmg would‘have been different.' Strz_ckland, 466 US. at 694 . . ..

" State v. Erickson, 227 Wis 24 758, 769 (1999)

~ The defendant was charged with one count of robbery — use of force kldnapprng (cames
forcibly), and six counts of second degree sexual ‘assault (use or threat of force or v1olence). The_ |
complamt alleged that he had approached a woman Walkmg on Humboldt Avenue in the c1ty of
Mrlwaukee around 12:30. p m. on Iuly 25, 2000 and began talking to her. He then pushed her down

a hill and went through her purse. She only had a dollar in her wallet, which he took, and he told '



her,“I’m gonna have your pussy, I’'m gorna fuck you.” He then began a series of attempts to enter

* different orifices of her body wrth a non-erect penis and after gomg thiough her purse again to look
for more money, ultimately gave up and ran into the woods. ‘The Victrm was unable to 1dent1fy her
_ attacker but the State Crirne Laboratory got a direct hit 1dent1fy1ng the defendant as. the source of
| the sperm fraction DNA recovered from the victim’s panties and anal swab as well as a swab from
the nght side of her neck |
Aj Jury tnal was held before the Hon. J acquelme D. Schellinger on April 15-19, 2002 and
April 22-23, 2002.} On June 24, 2002, she sentenced the defendant to 12 years in prlson on counts |
one and two (consecutive to any other sentence) bifurcated into 8 years of 1n1t1al confmement and 4
'years of extended supervmon and to 24 years in prison on each of the sexual assault counts, l
bifurcated into 16 years of initial-conﬁnemen’t and 8, years of cxtended superv1sron, and all 1mposed
consecutive to any other sentence. Postconviction counsel was appointed, and a .motion for
 resentencing ;was filed and denied by the Hon. Mary Kuhnmuench as successor to Judge
Schellinger’s sexual assault calendar. A notice of ‘appe’al followed, and the Court of Appeals _
afﬁrmed\the judgment of convictionand postconviction order on December 17, 2004. The main
issue for appellate rey1ew was whether Iudge Schellinger should have cons1dered the treatment -
available under Chapter 980 to deternnne the minimum amount of time necessary for confinement
at sentencing to rehabilitate him and protect the community, The appellate court upheld the
 postconviction order, finding that there was no statute or case law which required a.sent_encing court

to consider the provisions of ‘Chapter 980 when sentencing a sex offender and that it was “entirely

! Exhibit G. of the defendant’ s motion is & letter addressed to trial counsel regardmg a plea offer from the State. In
exchange to guilty pleas to kidnapping (carries forcibly) and one count of second degree sexual assault (use of threat.
of force or violence), the State indicated it would move to dismiss counts 1, 4, 5, 6, 7 and 8 and recommend 30 years.
in prison — 20 years of initial confinement followed by 10 years of extended supervision.

3



. speculative whether— the defendant will meet the statutory deﬁnitio'n of a sexually violent person at

some future date ” (Court of Appeals Deczszon p. 3 dated December 1 7 2004)

The defendant now contends that trial counsel should have hlred a DNA expert

Postconv1ct10n counsel h1red Dr. Alan Fnedman who subrmtted a report in 2003 concelmng the.

evrdence presented in thrs case. AThe defendant essentlally clalms that if tnal counsel had Dr.

"Frredman s report. prior to trial, he would have approached his case in a drffelent manner. In his

report Dr. Fnedman states that he. found no issues W1th the. qualrty of. the crime lab s work and that
‘the sperm fractlon DNA proﬁles were very clear and unanimous that the defendant could not befv .
.excluded as the source. Although the defendant conclusonly states in h1s afﬁdav1t that he would A
- have accepted the State’s plea offer had he seen the report of an expert prlor to trlal these same
crrcumstances were not unknown to anyone_at the cornmenc_ement of the case.l The ‘complamt E

itself stated that the defendant’s DNA profile. which was found on the'victirn’s anal swa‘b and ‘

pantles was approxrmately I in 14 qurntlllron in the Caucasran population, 1 in 93 quadnlhon in

the African- Amencan population and-1 in 2.1 qurntrlhon in the Hispanic population.”  This

A partrcular information as set forth in the complamt was provrded by Daniel Haase from the State-
Cnme Lab and Damel Haase was lrsted as a witness for purposes of tnal so the defendant had ‘

notrce that this information was certam to be conveyed by the State to the Jury Had Judge

~'.Schellmger not allowed Ms. Kwart to provrde the statrstrcal mformatron Damel Haase was

avarlable for further testimony .1n. this regard.’ In short, both. the definitive ﬁndmgs of the State

' 'Crime Lab, including its statistical evidence, was known frorn_the very .heginm'ng. The defendant

,nevertheless opted to go to trial rather than take advantage of the State’s plea offer The defendant

does not explarn how or Why Dr. Friedman’s report afﬁnmng the correctness of these ﬁndmgs

? The court record shows that the defendant was provrded with a copy of thé complamt at his rmtral appearance on
December 31, 2001 as is required. ,
3 Trial counsel specrﬁcally reserved his right to further question hrm (Tr. 4/ 18/02 p- 188)
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would have made a‘differenc»e when those findings were undisputable. These iséues are not any -

"

'

)

4

stronger than the one raised by postconviction counsel after sentencing. See Starks, supra, and
State v. -Ror:zeroéGeorganq, 347 Wis. 2d 549 (2014).

Therefdre, the court cannot find that any failure on the part of counsel to hire an expert,

specifically Dr. Friedfnan, prejudiced the defendant’s™ case. In addition, counsel may have -

provided his opinion to the defendant that Ms. KWart’s statistical conclusions Would not be -

-Apennitted_‘by the court, but Daniel Haase from the State 'Crime Lab, ‘as referenced in the

complaint, could easily' have testiﬁed_ to the same statistical results of the DNA analysis ,
performed by Ms. Kwart in his office, and the same evidence would have been presented to the
jury. Further, defendant’s claim that trial counsel did not pursue any .altemative theories of

defense is wholly conclusory in nature and compietely without factual support to ‘es.tabli'sh a’

~ viable claim for relief, His claim with regard to the stolen shirt is entirely speculative, and there

is no evidence dcmonstrating that anyone other than the defendant robbed, .ki‘dnapped, and

- sexually assaulted the victim in this case.

iBecause the court cannot find trial counsel ineffective with regard to the above issues, ‘

_ postcoﬁyiction counsel cannot be deemed ineffective. The defendant has not set forth a valid

claim for rélief.

THEREFORE, IT IS HEREBY ORDERED that the defendant’s ‘motion to vacate the
conviction and order a new trial is DENIED. | .

Electronically signed by Carolina Maria Stark

Circuit Court Judge/Circuit Court Commiséioner/Register in Probate

“Circuit Court Judge

Title (Priﬁt or Type Name if not eSigned)

~01/10/2018

Date .
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OFFICE OF THE CLERK

WISCONSIN COURT OF APPEALS

A d

110 EAST MAIN.STREET, SUITE 215
P.0.Box 1688

MADISON, WISCONSIN 53701-1688
Telephone (608) 266-1880
TTY: (800) 947-3529
Facsimile (608) 267-0640
Web Site: www.wicourts.gov

DISTRICT I
October 3, 2016
To: -
Hon. David L. Borowski : Kevin C. Potter
Circuit Court Judge Assistant Attorney General
Milwaukee County Courthouse P.O. Box 7857
901 N. 9th St. . Madison, WI 53707-7857
Milwaukee, WI 53233 o ‘

' _ Criminal Appeals Unit
John Barrett Department of Justice
Clerk of Circuit Court P.O. Box 7857
Room G-8 ' : Madison, WI 53707-7857
901 N. 9th Street ' : ’ :
Milwaukee, W1 53233 William Bransford 294774

‘New Lisbon Corr. Inst.
P.O. Box 4000

‘New Lisbon, WI 53950-4000

You are hereby notified that the Court has entered the following order:

2016AP553-W - State of Wisconsin ex rel. William Bransford v. Timothy Douma
' (L.C. #2001CF6890) ‘

Before Curley, P.J., Kessler and Brennan, JJ.

On August 9, 2016, this éourt released an opinion and order denying a peﬁtion for a writ
of habeas corpus pursuant to State v. Knight, 168 Wis. 2d 509, 522, 484 N.W .2d 540 (1992) (to
bring a claim of inéffective ‘assistance of appellate counsel, a defendant must seek a writ of
hdbea& corpus from the appellate court that heard the .appeal).v The pro se petitioner, William
Bransford, moves to reconsider that opinion. The buH; of Bransford’s motion reiterates
arguments that we rejected or présses claims that we concluded must be raised in another forum.

Nothing in the motion to reconsider persuades us that we erred in reaching those conclusions.

Appendix E
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- Bransford’s motion also suggests that the Knight petition raised a claim that we did not .

address .in our. opinion, specifically, that appellate counsel failed to pursue challenges to the
State’s DNA expert that trial counsel preserved by objection during the trial. We have reviewecl
Bransford’s Knight petition in llght.of the motion. \lVe' note that, midWay through an argument
that trial co.uns'el was ineffective, Bransford asserted‘that trial counsel “made a challenge to the.
testimony .of tthe State’s expert] concerning the statistical DNA data. This issue in and of ltself
was stronger than the issue presented by [appellate counsel] on appeal ” We now conclude that,
although Bransford’s presentatron of thls issue was obhque at best we should construe his pro lse
petltron as including a- claim that appellate counsel was ineffective for failing to plrrsue
challenges .to the statistical testlnnony oﬁered by the State’s expert. L_S'ee Lewis v. S"rtllivaﬁ, 188
Wis. 2d 157, 164-65, 524 N.W.2d 630 (1994) (we liberally construe pro se pleadings).
Accordingly, we have considered the merits of such a claim. We reject the claim ex parte and

deny the motion for reconsideration.

The transcript excerpts that Bransford supplied with his 'petition show that his trial

counsel urged the circuit court to .reject the proffered expert testimony of the State’s DNA

analyst on the gronnd that the analyst was not a statistician and her testimony therefore

nnproperly addressed statistical probabilities of DNA matches she derived from an FBI
computer program Relatedly, trial counsel complalned that the analyst S testrmony lacked a
scientific basis because, dccording to counsel, the testunony did not descrrbe the analyst’s own
work but instead related “what [the] computer tells [he_r].” Bransford evidently believes that an
appellate argurnent challenging the expertise of the State’s witness and the‘ scientific foundation
for her testimony would have been clearly stronger than the'sentencing challenge appellate

counsel pursued on appeal. See State v. Starks, 2013 WI 69, 96, 349 Wis. 2d 274, 833 N.W.2d
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146 (to prevail in a claim that appellate counsel was ineffective, convicted person must show that

Ty

the issue counsel did not pursue was clearly stronger than the issue counsel raised). He is wrong.

At the time of Bransford’s trial, expert testimony was governed by Wis. STAT. § 907.03

- (2001-02), which “implicitly recognize[d] that an expert’s opinion may be based in part on the

results of scientific tests or studies that are not her own.... [The expert] need not hfa_ve performed
the tests herself to form an admissible expert opinion based upon thétn, -and [the appellant’s]
characterizatién of [the expert’s] testirnony as something other than an expert opinion laéks
merit.” See State V. Williahzs, 2002 WI 58, 929, 253 Wis. 2d 99, 644 N.W.2d 919. Therefofé, if‘ |
Bransford’s appeliater counsel had pursued such an argument, it too would havé been réjecféd aé

meritless.

Moreover, the State’s expertr was interpreting her results against given standards and, as
the circuit court explained in response to Bransford’s objections, that is a routine aspect of expert™
opinion testimony. In é case involving the question of paternity, we explicitly held that medical
experts could testify about computer-aided test results. State ex rel. v. T.R.S., 125 Wis. 2d 399,
400, 373 N.W.2d 55 (Ct. App. 1985). In T.R.S., the appellant, like Bransford’s trial counsel
here, objected that “there was inadequate foundation for admission of [the experts’] testimony
concerning the computer calculations.” See id. at 401. We rejected that contention, explaining:

personnel in [the expert’s] _laboratory fed test results from . .
conceded experts ... into a computer, and the computer calculated a
statistical paternity index. The computer report was merely a net
result of composite information fed into the machine. The medical
experts interpreted this report and relied on it, as they routinely do,
as a partial basis for their opinions. The trial court did not abuse

its discretion in admitting the evidence.

Id. at 404.
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Bransford directs our attention to the federal rules of evidence, and-he reminds us that in

2011 the Wisconsin legislafure adopted the standard thaf governs admission of expert testimony

in federal court namely, the rehablhty ‘standard set forth in Daubert v. Merrell Dow Pharm.,

Inc., 509 U.S. 579 (1993) He suggests that the testlmony of the State’s DNA expert failed to

satisfy thlS standard. Bransford, however, filed his appeal in 2003, and Wisconsin did not use
the Daubert standard to determine the admissibility of expert testimony prior to 2011. See State
v. Giese, 20l14 WI App 92, {17, 356-Wis.. 2d 796, 854 N.W.2d 687. Any argumenf challenging

~ . testimony in this case because it failed to comply with Daubert would have been frivolous.

In light of the foregoing, an appellate argument that the circuit court erroneously

overruled objections to expert testimony in this case would have lacked merit. Meritless claims’

do not provide a basis for habeas relief. See Starks, 349 Wis. 2d 274, 6.
. Therefore,

ITIS .ORDERED that the motion to reconsider is denied.

Diane M. Fremgen
Clerk of Court of Appeals
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P.O.Box 1688

MADISON, WISCONSIN 53701-1688

Telephone (608) 266-1880
. TTY: (800) 947-3529
v : Facsimile (608) 267-0640
Web Site: www.wicourts.gov

DISTRICT I

August 9, 2016
To: ' .

Hon. David L. Borowski

Kevin C. Potter

Circuit Court Judge Assistant Attorney General
Milwaukee County Courthouse P.O. Box 7857
901 N. 9th St. - Madison, WI 53707-7857
-Milwaukee, WI 53233
. Criminal Appeals Unit
-John Barrett Wisconsin Department of Justice
Clerk of Circuit Court 4 P.O. Box 7857
Room G-8 . ‘ Madison, W1 53707-7857

901 N. 9th Street .
Milwaukee, WI 53233 illiam Bransford 294774
» ‘New Lisbon Corr. Inst.
- ' ‘ P.O. Box 4000 ’
New Lisbon, WI 53950-4000

You are hereby notified that the Court has entered the following opinion and order:

2016AP553-W William Bransford v. Timothy Douma (L.C. # 2001CF6890)

Before Curley, P.J., Kessler and Brennan, JJ.’

William Bransford petitions pro se for a writ'of pabeas corpus, alleging ineffective
assistance of apbellate counsel. See State v. Knight, 168 Wis. 2d 509,_ 522, 484 N.W.2d 540
(1992) (to bring a claim of ineffective gssistance .Qf appellate counsel, a defendant must seek a
writ of habeas corpus from the appellate court that heard the appeal). When a petitioher seeks
habeas corpus in this court, we follow the procedure for supervisory writs, and consequently, we

- may deny the petition ex parte. See State ex rel. LeFebre v. Abrahamson, 103 Wis. 2d 197,

202, 307 N.W.2d 186 (1981). We deny Bransford’s petition ex parte.
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. A jury convictéd Brénsfogd A.of eight .fe.lx’onie.é, .includ;ing siﬁc counts . pf second-degree
sexual.assault, one count of robbery with use of force, and _onev count of kidnapping. Tflg circuit
court ordered a presentence investigation report but, wﬂh the consent of the partiés, ‘ordered the
report sealed without reviewing it. The ci_rcuit court went on to impose an aggregate 168-year

term of imprisonment.

With the assistancc of new c_qunsel, Attomey Dianne M. Erickson, Brans'fo_rd‘ filed a
ppstgonviction_ moiiqn for _re_:_setntencving.-'l The circuit qourt__‘denied.:reli'ef and he appealed,
pursuing only the sentencing issue. We'aff‘umed. See State v. Braﬁsfo‘rd, No. 2003AP3 0.6.8-CR,
pnpublighed op. and 6rder (WI App Dec. 17, 2004) (Bran.sford I). Subsequently, he 'plursued a
pro se postconviction’motion to "re_viev;'/ his presentence investigation report, and we affirmed the
'o_rder 'denyin'g the requested reli.ef.. See.Sta(e v. Bransford, No. 2014AP1607-CR, unpublivshed
op. and order (WI App Apr. 29, 2015) (Bransford II). |

Bransford next; ﬁled the petition for a writ of habeas corpus presently before thisb court,
asserting that Attorney Erickson was iﬁeffecﬁve'on appeal.. We assess claims of ineffective
assistance of appellate counsel by applying the familiar.t'wo-prong test set forth in Strickland V.
Washington, 466 US 668 (1984). Se_e _State v. Bal[iette_, 2011 WI 79,,1[2_8, 336_.Wis. 2d 358,
805 N.W.2d 334. Under Stric;(cl&nd, a criminal defendant must show both a deficiency 1n
counsel’s performance and prejudice as .a result. Id. at 687. To demonstrate deficient
perfor__r}'lance, the defendant must show that counsel’s actions or omissions “fell below an
objective standard of reasonableness.” Sée id. at 688. To demonstrate prejudice, “[t]he
defendant must shovxé that there is a reasonable probability that, but for counsel’s unprofessional
errors, thé result of the proceeding would have been different.” Id. at 694. Ifa défendant fails to

make an adequate showing as to one element, the court need not address the other. Id. at 697.

2
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Additienally,to-prevail on postconviction claims, a_defendant must_present more than

conclusory allegations.- See State v. Allen, 2004 WI 106, 15, 274 Wis. 2d 568, 682 N.W.2d

433. Our supreme court has offered a “specific blueprint” for maldng'éufﬁcient postconviction

claims: “the five ‘w’s’ and one ‘h’ test, that is who, what, where, when, why and how.”

Balliette, 336 Wis. 2d 358, 59.

Finally, in the context of a Knight petition, the claimant must demonstrate that the

afguments appellate coursél failed to make are ‘“clearly stronger’ than the claims dppellate

counsel raised on appeal.” See State v Starks, 2013 WI 69, 156, 349 Wis. 2d 274, 833 N.W.2d

'146. We respect counsel’s professional judgment “in separating the wheat from the chaff.” See

id., 960. With these standards in mind, we turn to Bransford’s petition.

We ﬁrst consider the contention that Attorney Erickson was inoffective for not pursuing
an allegedly meritorious claim that, during olosing argument, the prosecutor impropélr'ly
commented oo Bransford’s faﬂure to testify. To demonstrate tho merits of claiming improper
prosecutorial érgument, Bransford provides three pageé of transcript that he tells os reflect the
“court record of closing arguments and defense .motion for mistrial.” Our review reveals that the
excerpt includes the State’s purportedly objectionéble remark, followed by defense counsel’s
objection, the court’.s ruling, and a later discussion explaining the circuit court’s decision to deny
a mistrial. Based.on these supporting documents, Branoford contends appellate counsel
overlooked an argument clearly stronger than the sentencing argument raised in Bransford I.

We reject the contention, for multiple reasons.

[Flor a prosecutor’s comment to constitute an improper reference
to a defendant’s failure to testify, three factors must be present: (1).the
comment must constitute a reference to the defendant’s failure to testify;
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... (2) the comment m‘ﬁst_p;opose that-the failure to testify demonstrates
. guilt; and (3) the comment must not be a fair response to a defense
A L argument.’7 ._ S | _

State v. Jaimes, 2006 WI App 93,.1[21, 2_92 Wis. 2d 656, 715 N_.W.2d 669 (citing United States
v, R‘obvinson:, 485_»U_.ST 25, 34 (1988)). _Here,' Eransford’s petitién is iﬁsufﬁcient to permjt ‘an
independent assesément of the third jafmes factor. Becausé Bransford doeé not include_ thé
- transcript of the defense afgument; we cannot deterﬁline whether the pfosecutor fairly résponded
o that'arguméht.' It is Bransford’s burden to suppbﬁ his petition. See Balliettev,’ 336 Wis. 2d
358,1]55 S et i 4 Semmeme s es mihil s e e s e A oo <o e e
Moreover, t_hc,pdrtibn .of the ftrgms.cript B;a.nsfprd includes with his. petition conclusively
shoi;vé ﬁe doé'é' not satisfy the first I:;fong of the Jaimes analysis Eecausé the p_rosecutof’s
_ comm'cnt"was riot a reference to his failure to testify. “Whether a prosecutor’s remarks reference
~;aldé-fenda’.nt’s failure to testify is Be;tsed) on fjwhether the language used was manifestly intended or
was of éﬁch ;:haiécter that the Jury would natufallji and neceséarily take it to be a commient on the
'f;ailﬁre of the accused fo'feStifYQ’” Jaimes, 292 Wis. 2d 656, 22 (citations OInjttedj. In this case,
.B"rénsf‘ord’zs»tfial cpuﬁsel objected and sought a mistrial when the prosecutbr argﬁed: “{a]nd we
‘have éviciénce that Mr. Bran_sfo.rd’s' DNA matches the semen found on [A.R.D.]. And'whét we

.d-(')_l:l’t have is any:explanation coming from the defense during his closing.”. (Emphasis

supplied.)

As the plain text of the transcript excerpt shows, the-' State did not comment on
Bransford"s choice not to testify but oﬁ the substance of defense counsel’s closing argument. No
jury:would think that the prosecﬁtor’s observation about the content of the closing argument
referenced the defendant’s decision not to festify. Indéed; a prosecutor’s argument about gaps in

a defense attorney’s summation is a common form of attack and entirely appropriate. See Stafe

4
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v._Johnson, 121 Wis. 2d 237, 246, 358 N.W.2d 824 (Ct. App. 1984). As the circuit court

explained when responding to trial counsel’s motion for a mistrial: “you didn’t have to give a
closing argument, but you did, and as a result, [the State] can say that, you know, you’ve

explained this is the way DNA works, but you kind of failed to explain something else.”

Accordingly, Bransford’s claim for a mistrial lacked merit. Because the claim was

. meritless, appellate counsel was not required to pursue it further. No attorney is ineffective for

failing to pursue meritless matters. See State v. Toliver, 187 Wis. 2d 346, 360, 523 N.W.2d 113

(Ct. App. 1994).

We turn to the remainder of the claims Bransford raises in his petition. He asserts

~ Attorney Erickson failed to file a postconviction motion to preserve his claims that trial counsel

was ineffective for: (1) nbt retaining a DNA expert; and (2) no%c insisting on a new presegteﬁce
investigation report before proceeding to sentencing. Bransford also asserts thét Aﬁomey
Erickson should havé sought review of the sealed presentence investigation report to search for
issues it might have revealed. We will not address the substance of these issue's because

Bransford raises them in the wrong court.

The rule is long-settled that a defendant who alleges ineffective -assistance of trial counsel
must first raise the claim by postconviction motion in the circuit court to preserve the claim for

review in a direct appeal from a judgment of conviction. See State ex rel. Rothering v.

~ McCaughtry, 205 Wis. 2d 675, 677-78, 556 N.W.2d 136 (Ct. App. 1996). Similarly a motion

for postconviction discovery must first be presented to the circuit court, not the court of appeals.
See State v. Ziebart, 2003 WI App 258, 130-33, 268 Wis. 2d 468, 673 N.W.2d 369. Here,

Bransford claims Attorney Erickson should have filed a postconviction motion that alleged trial
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counsel was ineffective and ‘that sought postconviction discovery of a sealed document. In

respect to these claims, his petition for a writ of habeas corpus therefore presses a claim that

postconviction counsel was ineffective for failing to bring certain motions in the circuit court. -

See Rothering, 205 Wis. 2d at 679.

As 'the'supr.erne court rece_ntly confirmed, “claims of ine_fﬁegtiye. assistance of counsél
should generally be. hrought in the forum where the alleged error occurred.” vStatev ex rel. Kyles
v 'Pollard,;2QlA4 WI 38, 438, 354 Wis. Zd '62'6,. 847 N.W.2d 805. The ruiC controts ,u_nle,s,s: the
forum in which the error occurred is unable to provide aremedy. Id. Here, Bransford identiﬁes
errors that allegedly occurred in the circuit court when Attorney Erickson did not take the actions

Bransford beheves were required. See Rothering, 205 Wis. 2d at 679 (“The allegedly deﬁcrent

conduct is not What occurred before [the court of appeals] but rather what should have occurred

before the tnal court by a motion filed by postconvrctlon counsel ”) He can pursue a remedy in
. the circuit court by ﬁhng a postconv1ct10n motion in that forum pursuant to WIS. STAT. § 974.06.
See:id.; seeialso: Balliette, 336 Wis. 2d 358, 932 (“When ... conduct olleged to:vbe ineffecti\re is
postconviction counsel’s failure to highlight some deﬂcienc'yvof trial counsel in a [WIS. STAT. §]
974.02 motion before the [circuit] court, the defendant’s remedy lies with the circuit court under
‘either Wis. Stat. § 974.06 or a petition for habeas corpus.”). Accordingly, the circuit court, not

the court of appeals, is the proper forum for Bransford’s claims that postconviction counsel was

¥t
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ineffective for failing to challenge trial counsel’s effectiveness and for failing to seek discovery

7
\

of the sealed presentence investigation report.!
Upon the foregoing reasons,

IT IS ORDERED that the petition for a writ of habeas corpus is denied ex parte, with no

costs to any party.'

Diane M. Ffehgen
Clerk of Court of Appeals

1 Bransford may face barriets to his pursuit of relief in the circuit court. See State v. Escalona-
Naranjo, 185 Wis. 2d 168, 181-82, 517 N.W.2d 157 (1994) (postconviction claims that could have been

_raised in prior postconviction or appellate proceedings are barred absent a sufficient reason for failing to

raise the claims in the earlier proceedings). Nonetheless, the court of appeals is not the proper forum for
Bransford to launch his claims that postconviction counsel performed ineffectively.
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has stood the test of time. And certainly one
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where other emerging nations who choose to be free

~decide that this is the kind of way that they want

their justice system to work. So you're an.
important part of our history.

'We aée so grateful to you for
everything you've sacrificed and for the tremendous
hard work you put in this trial.  I'll be in.the.
jury room shortly to give yoﬁ»your final
instructions. Please rise for the jury.

(Jur? exits.)

THE COURT: Doés the state have a.
motion at this time?

' MS. WABITSCH: Yes, Your Honor. I move
for judgment on all eight verdicts. And I aiso ask
for a remand of the defendant. ;

THE COURT: All rigﬁt. Thank you. And
for the‘defeﬁse?‘

MR. WASSERMAN: Your Honor, I move for

judgment not withstanding the verdicts. And I'd

-1like to explain why just briefly.

THE COURT: Please proceed.

MR. WASSERMAN: In my view, this case
stands for the proposition thaf the state can offer
conclusions concerning the identity of the

31
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defendant based upon DNA without offering in any

‘way, shape or form the basis for those conClusiohs;

except in the most cursory and conciusory fashion.
There's a complete and utter laék, in
my view, on the pérﬁ of the state's case in
preéenting to the jury the actual scieﬁtific basis
that if any existed for-tﬁe‘expert's conclusion
that the DNAiprofiie obtained from Mr. BranSford
matchedvthe DNA-profile»obtained on iuly.ESth,
2000. And ultimately apparently put into thé.data
bank that led to the preliminary match. So what

this amounts to, in my view, is insufficient

evidence.

Now, I'd like to explain something just

.. very briefly because I think it's important for

those that are obviously now going to have to read

‘this record. That is my question why this wasn't

challenged pre-trial.

_Well, you may have noted during the
course of the trial I come in here with three
fairly thick folders. Two of those folders
contained not only the protocol that the state
provided to me but all of the work, if you will,
that wés put down on paper'done by the expert Laura
Kwaft. And-by.expert I mean generically-the kind

32
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1 of work that she does. And by Daniel Huss and
2 everybody-else connected with this case.
3 .So I anticipated and I thought that the
4 record explained this.. But just to be certain so
5 the nature of the-subsequént challenge is clear, 1
6 did not challenge you on pre-trial because I had no
7 discovery issue. I had what I needed in terms of
8 my analysis'qf what the state crime laboratory did
49 ~or didn't do. .What was so véxing for me at trial
10 was that none of it ever got presented. None of
11 it.
12 The other thing that made it so vexing
13 in trial is Laura Kwart was virtually unable, in my
14 ‘view, to discuss the basis for her concluéions
.15 other ﬁhanAto say that éhe fed numbers into a
16 computer and got numbers out of the computer.
17 So I didn't challenge you pre-trial,
18 because again, I haa ho discovery issue. So that
'19 wasn't it. |
20 And normally the basis for presenting
21 DNA evidence you think might be‘chalienged
022 pre-trial.- But again, based upon what I had beeﬁ
23 handed in discovery, I didn't see any‘basis for
24 challenging the admissibility._
25

By challenge during the course of the
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trial and made it the closé of phe trial, both at
the close of the state's case and the close of the
defénse case which is virtually simultaneous. And
I'm making it here again today. Is that in my view

the state is required .under fundamental due process

and the defendant's Sixth Amendment right to see
the evidence that is going to be uséd to try to-

. convict him.

- But all he saw here'wefe conclusions:

And that mighﬁ}be okay in an ordinary
identiﬁication case. But in this case it seems to
me that there's no credible evidence otherA
potentially than that of the DNA.

If the DNA had not been a match, there
would have been no cése.v There was no-credible -
There was no identification. We all know that.

- Despite the state's urging to the jury

to compare a composite or the booking photo, that

- would not have been sufficient. So this is clearly

a DNA case.

So my challenge during the course of
the trial was to the fact that the state failed to
preseﬁ; any of the bases for its expert's

conclusion. And that will be the subsequent

~challenge. -
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I think this case ultimatelY'will stand
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for the proposition that yes, they don't need to or

“they did sufficiently in this case or they do need

to. But my challehge to this verdict is based
on -- I think categorically I have to call it
insufficiency of the evidence.

| But so it's clear, obviously in my view
the testimon -~ the conclusion offered by Miss
Kwart I'm not saying and I don't think I could make

the claim that her conclusion by itself is

‘insufficient evidence.

But the point is, is that I -- I think
it's clear, and it's clear from other

jurisdictions -- I'l1l let the next counsel do that

- formal briefing. But before that conclusion can be

presented, that there'must be a sound, reliable,
sciéntific basis for it.

So this is not another Daubert
éhallenge, but.the science must be reliable. And
in my view, you had nothing before you but naked
conclusions. And one- cannot assert or ascertain
from naked conclusions the reliability of the work
underlying that scientific, again, categorically
scientific conclusionp

-And so-for that reason, I make the
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motion for judgment ndt withstanding the verdict
based on sufficiency of the evidence, for all those
reasons.that I'vefstated.

THE»COURTE Do you wish to be heard?

MS. WABITSCH: No.

'THE COURT:V Until just recently, DNA
evidence if there had‘beén éompliance with notice

requirements pursuant to statute, really needed

~virtually no sponsoring witness. BAnd it's a glitch

in the law that somehow that statute has been
affected;

But it really doesn't have any
application to this case except to make it very
clear that fhe State of Wisconsin has such faith in
the reliability of DNA evidence that there was a
statute that did allow its admission into the
record really without-regard to any téstimonjl
regarding its scientific underpinnings.

This is a case that presents itself in

the State of Wisconsin which is not adhered to the

‘Daubert standards. Therefore, reliability does not

" need to be shown in terms of the underlying premise

for which DNA evidence is admissible into the
record.
The state did prove the three things
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that needed to be proved in order for an expert to
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testify regarding DNA. And for that reason, I
accepted the testimony into the record of Miss
Kwart who testified by -- from the state crime
laboratéry that after testing‘samples of what
appeared to be semen from the crime sceﬁe, she made
an énalysis using generally accepted practiceé and
came up with a DNA profile. |

She then said that she took the known
tissue sample from Mr. Bransford and she, using the
very same protocoi and pfaétices, came to a
conclusion regarding the DNA profile of
Mr. Bransford. They matched perfectly.

And I know it is the defense position

- that because of her extrapolation of conclusions
based on a computer-generated report to her that

"another person, having the very same DNA in the

Caucasian population, would require the assembly of

more than a klintilion of people. And that that

. extrapolation came from an analysis of 200 perlé.

That somehow that must be flawed.

That would have -- That would cause
the court, I suppose, to have to cdonclude that
there's something so inhefently flawed with using
200 pebple, for example, and just that one segment
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of the statistical probability conclusion to say

- that that evidence is incompetent. -

The defense has no duty to call any
witnessgs in this case, but nobody prévents that
from occurriﬁg. If you thought that this Qas
something that required competing experts and tﬁere
was somebody else that you wanted to call, that's
cértéinly something you could have ‘done to impeach.
Miss Kwart. And that is exactly what thé casetlaw
in the Stéte>of‘Wisconsin guarantees. That our
system of responding'to reliability challenges like
the ones you are currently making exist.

- In additiqn to that, you have the right

‘to impeach the witness just the way you did. You

asked her several questions that she wasn't able to
answer. But that doesn't mean that there was

anything wrong with the evidence. It means that -

she wasn't ablé to explain the underpinnings of why

- 200 people, for example, make an appropriate

statistical sampling. And that she realizes on the
fact that those people are not related, even though
she doesn't know to what degreé they have gone back
into the histories of those persons to determine if
they ﬁeren't in fact related.

It is true"that-this verdict is based
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this record an explanatibn for how the kit that she
used, for example, to test the DNA of the defendant
and of the unknown person who left semen at the
scenes, it doesn't -- we did not get evidence that
explaihed‘why DNA evidence is tested the way that
it is, not the exquisite extent that we could have.

But I also think that expért testimony
is intended to aid a trier of fact if it‘dbes. And
there's a point in time where getting into the kind
of biogenetic’detail that would provide the
underpinnings for such testing to be occurred --
to occur and then to receive into eviaence
eventually loses us all because it is so esoteric.
And then it no longer aides the trier of fact.

I think that a good point wés'made by.
the prosecution during closing argument, -and that
is that even though in your closing argument you
said that just because a person might have a
bachelor's degree and Would go to several seminars
that would be offered by medical schools for
several years doesn't make that person a physician.

And in response to that, the
prosecution said that these physicians who take on
sort of an exalted pqsition‘as a result of their
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being used analogously in their argument to the

‘lack of. science, which in spite of training which

was ascribed to Miss Kwart, the state asked this
jury to understand as a matter of their common

knowledge tlat just because a physician may rely on

a MRI scan in coming to a determination doesn't

mean .that a jury who listens to that thsician's.
conclusion has to have the physician explain

precisely how the MRI scanner is constructed, how

it works and why it's reliable. And she's

absolutely right.

. The othéer thing that makes this

evidence something extraordinarily reliable in this

case is .that even though in your c¢ross-examination
of MiSs Kwart:and your argument to the jury you
attacked the reliébility of her findings, beéause
failurelto undefstand exactly how DNA is assessed
in terms of taking those 13 genetic markers as
opposed to any number of chérs, and why the
éertain numerals wer@ assigned to describe that

)
difference between one person and another,
including within their own DNA makeup, the
difference between their -- the contribution from
their mother and from their father. And she

clearly wasn't able to explain all of that.
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But what is really hard to explain then
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is how if she is so impeachable, why was
Mr. Bransford in a databank where she wasn't the
person who did the DNA analysis but some other

person did do DNA analysis when Mr. Bransford

‘became a felon. And he had to give a sample as a

result of -‘his legal obligatidn to do so. And that
DNA analysis resulted in precisely the same
conclusion.

And it almost seems like it's
expedientially‘impossible for Miss Kwart to come up
with a conclusion she came up &ith ﬁwice and have
them match something that séme other entity,'by
some éther whether it's a technician or a scientist
also did. |

This verdict in all respects appears to

have been based on the rational examination of all

‘the evidencevin this case. I do find that the

evidence that was éresented at this trial was
competent and a jury came to a conclusion beyond a
reasonable doubt that as to all 12 -- all eight
charges that the defendant is guilty.

At this time the court enters a

‘judgment of conviction with'regard to count one,

robbery, use of force; a judgment of conviction
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with regard to count two, kidnapping; a judgment of
conviction with regard to count three, sexual
assault in the sécond degree; judgment'of
conviction with regard to count four, sexual
assault in the second degree; judgmeht of

conviction with regard to count five, sexual

‘assault in the second degree; a judgment of

conviction with regard'to count six, sexual assault
in the second degree; a judgment of conviction with

regard to count seven, sexual assault in the second

"degree; and a judgment of conviction with regard to

sexual assault in the second degree, count eight.
MR. WASSERMAN: May I state just one
thing for the record?
THE -COURT: Yes;
MR. WASSERMAN: I juét want to make it

clear we are not abandoning the challenge to this

court as an expert in the field that she claimed :

her expertise. I thought that was -- It seemed to

be understood by the court --

THE COURT: I do.
"MR. WASSERMAN: -- that that was part
of our-challenge.

THE COURT: Absolutely. I do
understand that.
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MR. WASSERMAN: And the other thing is
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just because I never -- now something was said
twice that I haven't had a chance to respond to.
THE COURT: The thing is we're not here
to debate this. You've made your record. You've .
made it three times now. And I assure.you that
this issue is preserved for appeal.
At this time the defendant is remanded

into the custody of the sheriff. There will be a

.presentence investigation that will be conducted,

including an analysis as to what the department of‘
corrections would consider the'appfopriate sentence
to be uhder the circumstances. We'll give you a
date for return. And that will be in approximately
five weeks, uniess the defénse intehds to also do.a
private presentence.

MR. WASSERMAN: Well, I'11 discussvthe
relative advantages and disadvantages_of that witﬁ
my client. If we're goihg to do that; we'll make
sure that it's available to all the parties and the
court at an appropriate time. I don't need more
time.

THE COURT: = I just want to make sure
that the‘time we set is appropriate, because I
don't want it‘deiayedlagain, Six weeks enough?
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MR. WASSERMAN: That's fine. That will
be plenty of time.
THE COURT: Thank you very much. You

both did quite an excellent job in this case. Both

‘of your closing arguments were really very

compelling.
MR. WASSERMAN: Judge, thank you. But

every physician I've ever known can tell you how an

'MRI works. Everyone.

THE COURT: All right.

MR. WASSERMAN: Everyone. I've never

met one that did not.

'THE COURT: All right. Thank YOu.
(Off the record for date.)
THE CLERK: . June 24th at 8:30 for
sentencing. |
<Z><:><:><:>

(Proceedings concluded.)
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.. Mitwaukee, Wi53212

a2t

- October 24,2603 -

: . o o o _ é-mail:
Dianne Erickson o S T .+ hefix@execpc.com
Wasielewski & Erickson ' ' ' _
1442 N. Farwell, #606 - - | Potemiv &

- Milwaukee, WI 53202-2924 ‘ ' S Forensic Testing.

‘Re:  WIv. William Bransford Consuttng
Dear Ms. Erickson, _ A , o o ' /
Enclosed, pléase find my final report, time sheet and invoice in the Bransford case. [ { _

apologize for not finalizing this report sooner. I have included an SPD voucher for
experts and I would appreciate your submitting it as soon as possible.

As I told you on the in our phone conversation, I did not find any issues with the quality
of the crime laboratory’s work. Of the evidence tested, the sperm fraction DNA profiles
from anal swab and the panties seemed to be very clear and unanimous. Mr. Bradford
could not be excluded as the source of these DNA profiles. The swab on the right side of
the neck and right hand nail scrapings were mixtures of at least two individuals. Mr.
Bradford could not be excluded as being the major contributor to the neck swab. The
DNA profile of the minor contributor to nail scraping was incomplete, with Ms. Drost
being the major contributor. The DNA profiles from the other evidence (sperm fraction
of vaginal swab, blood stains on two $1 bills, upper arm-swab, left hand nail scraping)
were all consistent with having come from Ms. Drost. '

As for the trial transcript, as a DNA expert, I didn’t find any problems that would indicate
ineffective counsel: Mr. Wasserman raised a range of issues having to do with Ms.
Kwart’s qualifications to offer statistical evidence, validity of the statistical methods,
adherence to laboratory protocol, and admissibility of the evidence. I don’t think Ms.

- Kwart came off looking very knowledgeable. She sounded more like a technician.
following recipes rather than a professional forensic expert.- Nevertheless, I think her
testimony was correct (save for a few trivial errors). I thought the judge showed a very
good understanding of the science and case history and made a very strong record.

If you have additional questions or wish to discuss this case further, I can be reached at-
414-263-2074. o ' ' ’

1 ' Sincerely, | ‘ _
Alnw Twinado . ML

Appendiy
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~ Alleged Victim: - '
Materiéls Rex'ziewed:

1.

(98]

Suspect:

Em fote c_h.m._‘

" "‘MOLECULAR FORENSICS

¥

. State of Wiscorisin v. William Bransford = - LRI Sienge

. Milwaukee, Wi 83212, .

-+ William Bransford et

Abby-René.Droéf' _ ' o L : T 'e-m’an;

- - helix@execpe.com - .-

. - ) ' N . : Pétemit_v&
Laboratory Findings (DNA) Report, October 3, 2000 - - . ‘ Forensic Tosing
DNA Databank Report, December 142001 o o . Consulting
Supplemental Report, January 17,2002 .

Case notes and supporting documents from Laura J.M. Kwart, Serology/DNA analyst
with the Wisconsin State Crime Laboratory, Milwaukee, pages 3-152

.- Transcript from WI v. William Bransford, Case No. OI-CF-6890, April 19, 2002; 216

pages

R

L Case Review Findings

BT

Review of Laboratbrv Findings

The first two pages of Ms. Kwart’s notes were missing. It appears that these would have
covered her examination of a pink bra (item A; according to the transcript it, the bra was not
examined); a shirt (item B) and the reference blood from Abby-Rene Drost.

The cervical and oral swabs (items F and G), fluid matter found in the lower vestibule (item
I); right knee swab (items M); a swab of the left inner thigh (items N); a white gauze (item T)
- were all negative for acid phosphatase (AP) and spermatozoa.

Blood was identified on a swab on the upper arm (item O); two $1 bills (item AA and AB).
No blood was found on a rock (item AD). ' ,

-The following items were. preserved for DNA analysis without the identification of biological
fluid: left hand nail scrapes (item U); right hand nail scrapes (item V); swabs from the right
side of neck (item J); swabs from right nipple and areola (item K); swabs from left nipple and
areola (item L). S o : o

The vaginal swabs (item E) tested negative for acid phosphatase (AP) an enzyme marker for
semen. However, two sperm heads were observed. Since the presence of sperm is a
confirmatory test and AP is a presumptive test for semen, I'would conclude that small
quantities of semen were present on the vaginal swab. - '

Page 1 of 5
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» Bransford Case Review

5 S e LR M . 7R A
e s Stains found in the crofch of a pai hong panties (item.Y) contained spermatozoa and: -
~ T tested positive for APy L S S L T

- Stains containing semen were subjected to dlfferentlalDNAextractlon resulting in anon-~. . *
(£2): Differential DNA extraction is an enrichment procedure:

sperm (1) and sperm fraction

and it is ot uncommon o find o sperm DA i the spess B, opecialy whon bes
-amounts of the victims DNA is present in the samiple. Blddd"sfaihé‘,'s"wabs from the neck, -
*_ fingernails, and arm were subjected to 4 single DNA extraction. - B : :

" The sperm fraction DNA from the panties (item Y. -12). and anal swab (item‘ H—Q) was from a
single source and was foreign to Abbey-Rene Drost and Aaron J. Branski. -

This DNA profile was compared to the Convicted Offender Index (database). On December

10, 2001; William H. Bransford was identified as a match. This is considered an
investigative lead. A buccal swab was obtained from Mr. Bransford and profiled by Ms.
Kwart. Mr. Bransford could not be excluded as the source of the sperm fraction DNA
recovered from the panties and anal swab (items Y-f2 and H-£2). '

The swab from the right side of the neck yielded a mixed DNA profile. Mr. Bransford could .
not be excluded as the major contributor to this mixture.

The right hand nail scrapings yielded a mixed DNA profile. Ms. Drost could not be excluded
as a minor contributor. The minor contributor’s DNA profile was incomplete but consistent
with William Bransford.

The DNA profiles from the vaginal swab sperm fraction (item E-2), dollar bills (items AA
and AB), upper arm swab (item O) and left and nail scraping (item U) were all consistent
with having come from Abbey-Rene Drost.

Transcript Review

The direct examination of the states DNA expert, Laura Kwart seems fairly routine up though
page 36. Qualifications, evidence examined, procedures followed and conclusions reached.
On page 36, Ms. Wabitch asked: Statistically speaking, what is the possibility that there

~ would be another person who’s DNA profile would match the profile that you have.... Mr.
Wasserman objects to the form of the question stating that the question is not the same as
according to accepted physical analysis methods. Although the objection was sustained, I
think the question was close to correct. I would have asked about the probability rather than
the possibility. There are two parts to any DNA analysis: 1. does the evidence match a known
reference sample? (from the defendant, victim or some known third party) and if so, 2. what
is the likelihood that a random and unrelated individual might have this DNA profile by
chance alone? I - ‘ :

Upon rephrasing the questions, Ms. Kwart stated that she used a computer program to
evaluate the statistics. I thought this was a weak answer. She is an expert who uses the
computer program as a tool but should understand the statistical procedures that underlie the -

| Page 2 of 5



o Bra'n.sfq*_d Case Review

Mr. Wasserman is wrong when he argues on page 62 that the older paternity methods did not
exclude people. The judge was correct here. The question that was debated in chambers jg
whether a profile can be unique. In paternity, we simply state that the tested man-can not be
excluded as the father and calculate (using the same databases) the likelihood that he is the
father as compared to a random man of the same race (this is the paternity index). In criminal
forensics, we calculate the likelihood that the evidence came from some known individua] as

2980-CR, State of Wisconsin v, Jran Shuttlesworth. However, it should be noted that the
likelihood that a primary relative wil have the same profile is considerably more likely. For
instance, the likelihood that two brothers would share an identical profile at 13 loci is 1 in 67
million; improbable byt not unique according to the WSCL threshold.

I National Research Council (1996) The evaluation of forensjc DNA evidence. Committee on DNA F. orensic
Science; James Crow, Chair. National Academy Press, Washington, DC. o
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. ‘Bransford Case Revi'_ew o

T popuaton genetics and statistics
' ‘. the télpl_r‘elated.”fShq was: véry
- bopulation genetics of the FBI s

As for the statistica] methods used. The WSCL uses POPSTATS, a Computer program that .
was written by the FB]. The program is bases on fundamenta] principles of population
genetics and statjstics that were reviewed and endorsed by NRCIL It s true that none of the
DNA allele frequency databases are very large, however'they are large énough to be
reasonable approximations of the populations. How can one arrive at a likelihood thatis 1 in
IO‘? from a database that only contains 200 members? It has nothing to do with the size of
the sample or, for that matter with the size of the population. Although a flip of a coin has
only two. possible outcomes, heads or tails, the odd that 10 flips will come oyt heads is 1 in

1,024, Although there are only 52 cards in 3 deck, the odds of drawing a royal flush are only
1in 649,740, The power of DNA analysis depend on how rare the alleles are in the

Population (some alleles are cloge to heads on a coin, 0.5 and others are less common, ag
" 2 Human Gene Mapping 9: Proceedings of the Ninth Internationa] Workshop on Humapg Gene Mapping. 1987
Cytogenetics and Cell Genetics 47-762 ' '
' - Page 4 of 5



'Bransford Case Rel_)iew

A ard)andthe mffiibgr Qflé_:c‘:fffé}(fém‘ln’e:d- (thls,‘ls»'apaldg'oﬁs

s B2 for a card) and the Tiuinb _  the number of flips
. ofthe coin or the,ﬁumber"ofcgrd$;dr?_avs_}g_).'." R

Reviewed ‘by:

A ' ««—«—a_./e-—ﬁ. . " Date: Oé_,{‘o%.}'gé?, '&c&'j
Alan L. Friedman, Ph.D., Presiden
HELIX BIOTECH, INC. ‘

2821 N. Fourth St., Suite 226
Milwaukee, W1 53212
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DNA Profile Assignment from ABI 310 Data in Bransford Case-

Profiler
D3S1358 vWA FGA  Amel. D8s1179 D21s11 D18s51
Abbey-Rene Drost D 17,18 18 25,26 X 9,13 30,31.2 16,17 12,13 10,13 10,12
Aaron J. Branski AF 16,18 18,19 21,24 X,y 12,13 . 30,31 16,20 11,12 ' 9,11 9,10
William Bransford AG 15,17 16 2325 Xy 14 30,31 11,13.2 12 1213 10,11
right side of neck swab J 15,17(18) 16(18) 23,25(26) x(y) 14(9,13) 30,31(31.2) 11,13.2(16,17)
- Underpants-sperm fraction Y-f2 15,17 16 23,25 X,y 14 30,31 11,13.2
. anal.swab-sperm fraction ‘H-f2 15,17 16 2325 X,y 14 30,31 11,13.2 12 12,13 10,11
right hand naj| scrapings o Y 17,18(15) 16,18 25,26 x(y) 9,13,14 30,31.2(31) 16,17(11) 12(13) 10,13 10,12
vaginal swab-sperm fraction E-f2 17,18 18 25,26 X 9,13 30,31.2 16,17 12,13 10,13 10,12
dollar bill AA 17,18 18 25,26 X 9,13 30,31.2 . 16,17
dollar bill AB 17,18 18 25,26 X 9,13 30,31.2 16,17
upper arm swab . (0] 17,18 18 25,26 X 9,13 30,31.2 16,17 12,13 10,13 10,12
left hand nait scraping U 17,18 18 25,26 X 9,13 30,31.2 16,17 12,13 10,13 10,12
Cofiler
) D351358 D16s539 Amel.  THO1 TPOX CSF1PO
Abbey-Rene Drost ’ D 17,18 8,13 X © 8 8,11 11
Aaron J. Branski : AF 16,18 12,13 X,y 6,9 8 10,12
William Bransford AG 15,17 = 11,13 X,y 7.9 8,10 7,11 10,11
right side of neck swab _ J 15,17(18) 11,13(8) x(y) 7,89 8,10(11) 7,11 10,11(12)
underpants-sperm fraction Y-f2 15,17 11,13 Xy 7,9 8,10 7,11 10,11
anal swab-sperm fraction H-f2 15,17 11,13 X,y 7,9 8,10 7,11 10,11
right hand nait scrapings Vv 17,18(15) 8,13(11) Xx(y) 8(7,9) 8,11 11 10,12
vaginal swab-sperm fraction E-f2 17,18 8,13 X 8(7) 8,11 11(7) 10,12(11)
dollar bil AA 17,18 8,13 X 8 8,11 11 10,12
dollar bill AB 17,18 8,13 X 8 8,11 11 10,12
upper arm swab O 17,18 8,13 X 8 8,11 11 10,12
left hand nail scraping - u 17,18 8,13 X. 8 8,11 11 10,12
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Wasielewski_& Erickson

ATTORNEYS AT LAW
1442 NORTH FARWELL AVENUE
SUITE 606
MILWAUKEE, Wi 53202

(414) 278-7776
: JOHN T. WASIELEWSKI
DIANNE M. ERICKSON

, October 22, 2002
Mr. William Bransford
Columbia Correctional Institute
P.O. Box 900

Portage, Wisconsin 53901-0900

Re: State v. Bransford, 01 CF 6890

Dear Mr. Bransford:

Mike Marshall telephoned to ask for permission for you to call me. He is sending
me a form. While, you certainly may telephone, I want you to know that at this
point, I have no transcripts. The court reporters will have until about December 8
or 9, 2002 to prepare the transcripts. Then they will send them to me. After that, I
have sixty days to examine them.

Just keep that in mind as you are trying to communicate about your appeal. You
may also write to me, and you should do so immediately if there are any witnesses
that my investigator could interview. Such persons would include those who were
not called at trial and who you have reason to believe are making different
statements.

Sincerely,

el 4

Dianne M. Erickson

Appendix H



Wasielewski & Erickson
ATTORNEYS AT LAW
1442 NORTH FARWELL AVENUE
' . SUITE 606
MILWAUKEE, WI 53202

(414) 278-7776 :
. JOHN T. WASIELEWSKI
' DIANNE M. ERIQKSON

S October 29, 2002
Mr. William Bransford | '
294774
Columbia Correctional Institute
P.O. Box 950 :
Portage, Wisconsin 53901-0950

Re: State v. Bransford, 01-CF-6890

Dear Mr. Bransford: |

- I'think perhaps our letters crossed in the mail. - At this time, I cannot comment on -

the merits of the appeal nor on any issues until I have reviewed the transcripts.
Since the court reporters do get sixty days to prepare the transcripts, and then I get’
sixty days to review them, I am likely to have nothing coherent nor intelligent to

. say about the case for four months. At present, I know nothing about it.

Why do you feel that Laura Kwart should not have been allowed to testify? When
you answer, please do not present a lot of statute numbers. These are meaningless.
Just tell me what it was about her testimony that you felt was unfair. Please start

- by letting me know what she said.

Sincerely,

v M 4

ianne M. Erickson
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Wasielewski & Erickson

ATTORNEYS AT LAW
1442 NORTH FARWELL AVENUE
SUITE 606
MILWAUKEE, WI 53202

(414) 278-7776
JOHN T. WASIELEWSKI
DIANNE M. ERICKSON

: March 25, 2003
Mr. William Bransford

294774

Columbia Correctional Institute -
P.O. Box 900

2925 Columbia Drive

Portage, Wisconsin 53901-0900

Re: State v. Bransford, 01 CF6890
Dear Mr. Bransford;

The court reporter who has many of your transcripts is on a medical leave.- She =
appears to have worked in Judge Schellinger’s court. There is some courthouse
mformation that indicates that following a traumatic shooting in the courtroom,
those who worked there have suffered from the stress of the incident. I am not
sure whether that applies to the court reporter.

I will attempt to find out about her status. After that, I will review the record to
determine whether legal errors exist. Without being able to review the record, this
1s hard. Just now, I was not been able to get anyone at the court to answer the
telephone; reserve judges have been in that courtroom now for several months.

Should the court reporter’s incapacity be permanent, someone will need to type
from her notes, if possible.

Singerely, B

Diérfne M. Erickson



Wasielewski & Erickson
ATTORNEYS AT LAW
1442 NORTH FARWELL AVENUE
SUITE 606
MILWAUKEE, WI 53202

(414) 278-7776
JOHN T. WASIELEWSKI

DIANNE M. ERICKSON

. June 5, 2003

'Mr. William Bransford
Columbia Correctional Institute
P.O.Box 900
2925 Columbia Drive

Portage, Wisconsin 53901-0900 -

Re: State v. Bransford, 01CF006890
" Dear Mr. Bransford:

I am reading the trial transcripts and have no doubt that I will finish within a few
days. I will be seeking an extensmn because the Columbia Correctional Institute
refuses to allow attorneys to telephone their clients. My experience is that the
collect call system does not work for non-Ameritech customers I would need to
ﬁnd time in my schedule to make a visit. '

In addition, your trial counsel has not yet provided discovery. I will need to
remind him.

Finally, I am wondering why you did not use the services of a DNA expert. If you
feel you can discuss that issue in a letter, it would help me. Your trial counsel told
me that the expert would have been no help. This was determined without even
asking any expert. Please tell me if you disagree with counsel’s decision.

Sineerely,' _

Dianne M. Erickson



)Y WASIELEWSKI AND ERICKSON

)

K
i

Attorneys At Law
‘ 1442 North Farwell, Suite 606
! Milwaukee, Wisconsin 53202
’ ' (414) 278-7776

_ John T. Wasielewski'
. _ Dianne M. Erickson

fﬁ; " April 19, 2005

ﬁﬁr. William Bransford

Columbia Correctional Institute
P.O. Box 900 :
Portage, Wisconsin 53902-0950

Re: State v. Bransford, 03AP3068-CR

Dear Mr. Bransford:

Enclosed please find your copy of the Supreme Court's denial of
our petition for review. This is very frustrating; I simply do

not believe you should have to do all that time, and no one is
listening.

I feel very badly for you. I do not know whether if our DNA
expert, Alan Friedman, had been involved earlier in the case, you
might have settled with the state and cut some losses?.

I wish I could have helped more.

Sincerely,




Wasielewski & Erickson
'ATFORNEYS AT LAW
1442 NORTH FARWELL AVENUE
. SUITE 606
MILWAUKEE, W1 53202

(414) 278-7776
wasieerick@milwpc.com

JOHN T. WASIELEWSKI
DIANNE M. ERICKSON

July 25, 2005

- Mr. William Bransford
Columbia Correctional Institute.
2925 Columbia Drive .

P.O. Box 900

Portage, Wisconsin 53901-0900

Re: State v.. Bransford

Dear Mr. Brahsford: |

I can probably get the transcripts to you this week or next week. Please remember
that these copies are the only copies. - I keep no back-up copies, and once they are
gone from my office, I have no more. You should make sure that you do not put
them in jeopardy, such as allowing the prison to destroy them if you move or

giving them to a relative who loses them. Believe it or not, I know of all these
situations occurring!

I know of nothing else you can file, or I would have filed it.

I think Mr. Wasserman has the discovery, but I will double-check.
Sipcerely, <

Ce— .

anne Erickson


mailto:wasieerick@milwpc.com

THE DUTY TO INVESTIGATE AND THE AVAILABILITY..., 86 Fordham L. Rev....

Even if a court were to find that the inability to adequately investigate and challenge government expert testimony amounted
to an incompetent effort, it is virtually certain that the defendant would be unable to prove prejudice. To prove prejudice, the

deféndant would need to havefthlebeneﬁt of expert testimony. Otherwise, there would be no way to show that had there been
a court-appointed defense expert at trial, the trial would have unfolded differently. Since the defendant is not even entitled to

appointed counsel in a postconyiction attack on a conviction, 85 there is little chance that the indigent defendant will have the
assistance of an expert. ’ '

V. THE OVERARCHING QUESTION

The overarching question for defense counsel and judges is this: Can defense counsel have a fair opportunity to investigate,
appropriately assess, and challenge forensic testimony without the assistance of expert testimony? Justice Breyer hit the nail on

the head in McWilliams when he described the contribution a defense expert in psychiatry might make: the expert “will conduct -

an appropriate [1] examination and assist in [2] evaluation, [3] preparation, and [4] presentation of the defense.” % There is
no a priori reason to believe that this is less the case when non-mental-health forensic evidence is presented.

It seems logical, then, that competent defense lawyers would always consult their own experts in preparing to confront
government experts. Wealthy defendants can retain their own experts Federal defenders have resources that enable them to

retain experts. But counsel appointed under the Criminal Justice Act? and by many state courts generally need judicial approval
to obtain funds for expert testimony. There is yet no standard that requires appointment of experts snnply because defense
lcounsel clalms a lack of expertise in the subject matter of forensic testimony.

Proposed Rule 707 is useful in stating the factors that prosecutors, defense counsel, and all trial judges should focus on when

forensic testimony is going to be presented by the government in a criminal case. 88. If the prosecutor is the proponent of expert
~ testimony, the prosecutor can focus the expert on *1725 these factors and make the case that they are satisfied. Unless the
court appoints an expert for the defense, defense counsel will have no basis to assess the testimony provided by the prosecution's
expert, and the court itself generally is in no position to identify sua sponte any defects in the forensic testimony. The court could

appoint an expert pursuant to Federal Rule of Evidence 706. 89 If the court were inclined to use public funds for this purpose,
however, there is good reason to believe that those funds would be better spent by pr0v1d1ng the defense with the expert so that
the factors under proposed Rule 707 could be assessed in an adversarial settmg

The vast majority of federal and state criminal cases are disposeﬂ of by plea, 20 which might suggest that because only the
infrequent case goes to trial, motions to appoint expert witnesses for indigent defendants could be limited to those cases. But,
there are cases in which prosecutors rely upon forensic evidence while plea bargaining. If a defendant's decision whether to take
a plea or risk a'trial depends to any significant extent on the importance of the forensic evidence, is a defense counsel in any
better position than at a trial to evaluate that evidence without the help of an expert? The law is clear that defense counsel must

provide competent advice at the plea ‘stage as well as provide competent representation at trial. %1 1t would be wrong, then, to
_conclude that counsel for indigent defendants will not seek appointment of defense expgrts prior to trial while plea bargaining
is underway, and equally wrong to conclude that they have a lesser need for expert assistance than lawyers who go to trial.

Proposed Rule 707 would, if enacted, apply only in federal courts. But the issues that it identifies surrounding forensic testimony
should be equally applicable in state courts, whether or not states have a similar or identical rule. Each of the concerns raised
in this Article about the competency of defense counsel applies in every trial court and for all plea bargains, whether a case
proceeds in state or federal court. Thus, every factor set forth in the proposed rule is something that any court with a rule akin to
Federal Rule of Evidence 702 should already consider in determining whether an expert is qualified, has testimony that would

assist the trier of fact in understanding a *1726 fact in dispute, 92 testifies based on reliable methodology, % has sufficient

facts or data, and élpplies the reliable methodology in a reliable way to those facts and data. 4

Appendin  J
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OFFICE OF THE CLERK
WISCONSIN COURT OF APPEALS

110 EAST MAIN.STREET, SUITE 215

P.O. Box 1688
MADISON, WISCONSIN 53701-1688
Telephone (608) 266-1880
Facsimile (608) 267-0640
Web Site: www.wicourts.gov
DISTRICT 11V
December 17, 2004
To:
Hon. Jacqueline D. Schellinger Sally L. Wellman
Milwaukee County Courthouse ' Assistant Attorney General
901 North 9" Street - | P.O. Box 7857
Milwaukee, WI 53233 Madison, W1 53707-7857
J ohn Barrett Dianne M. Erickson
Criminal Appeals Processing Safety Bldg Wasielewski & Erickson
821 West State Street, Rm. 114 " 1442 North Farwell, Ste. 606
Milwaukee, WI 53233 _ Milwaukee, W1 53202
Robert D. Donohoo
Deputy District Attorney ‘
821 West State Street, Rm. 412 '
) Milwaukee, WI 53233 |

You are hereby notified that the Court has entered the following opinion and order:

03-3068-CR | State of Wisconsin v. William Bransford (L.C.# 01CF006890

Before Dykman, Vergeront and Lundsten, JJ.

William Bransford appeals the judgment of convictions and sentences on eight felonies,
including six counts of second-degree sexual assault in violation of Wis. STAT. § 940.25(2)(a),’
and the order denying his motion for resentencing. The issue is whether the sentencing court
erred in failing to consider whether Bransford might benefit from WIs. STAT. ch. 980, which
provides for. commitment of sexually violent persons after release from imprisonment for

sexually violent offenses. Upon review of the briefs and record at conference, we summarily

affirm.

Append.ix K
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Bransford was found guxlty after a Jury trial of the six counts of second-dcgree sexual

a.saamg—one*count-ofrobbcry-mth-usc-of“fomemmolahon—ef WB_STAT—§'943ﬁ2(1)(K)“End—“

: 'kldnappmg in vmlanon of WIS STAT § 940.31(1)(a) Thc cn‘cmt. court:‘sentenced hxm to twelve -
years each on the robbery and k]dnappmg charges, cxght ;'ears confmcmcnt on each, con‘secuhvc
to each otﬁcr, and twenty-four years on the sécon_d-dcgrée sexual assault chafges, sixteen years
confinement on each, consecutive to each other énd to any other sentence. In imposing th;ce
sentences, the court did not rﬁcntion WIS. STAT. ch. 980; 'Bransférd' filed a motion secking
rcsentencinglon- the ground that the court should havlc considered. ch 980 in .renede'ring_ its
sentence beéause that chapter provides for .corhmitmént at the end of | the prison sentence if thev '
person at the time of relgaSc is a sexually violent person as defined in WIs. STAT. § 98,0..01(7).
Bransford arguéd in his motion, 'as.hc doc$ on appcai, that'con.sidera'tion‘ of the treatment
available under ch. 980 is essential to impbsing the minimum term of imprisonmcnt necessary to’
rchabilit.ate Branéfor_d and prbtect ihe public, as required By McCleary v. State, 49 Wis. 2d 26.3,4
276, '41v82 N.W.2d 512 (1971). The circuit ;;oun-denied the motion on the ground that the court

was not required to consider ch. 980 in determining an appropriate sentence for Bransford’s

_crimes.

We cdncludc the circuit court correctly dénicd thc' motion for resentencing. There is no
requirement in WIs. STAT. ch.v 980, any other statute, or the case law that 5 court sentencing a‘\
_ persdn convicted of a sexually violent crime consider the availabili& of ch. 980 in imposiﬁg the

sentence. More specifically, there isno fnglipgtion m ch. 980 that the lcgislm intended that the

enactment of the chapter would réducg or have an impact on, the sentences for sexually violent .

/,

' All r;fcrcné&s to the Wisconsin Stau.xtw are to the 2001-02 vcrsioﬁ unless otherwise noted.
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crimes. In addition, there i iIsno meamngful way a court could consnder at the time of sentence the

—-——————mpact—ﬁaat—ﬂxe—petennal-avmiabmty"of-a‘chr%ﬂ'ccmnutﬁ—f’aft“the end*f a sentenice should

have on the length of the sentence At the nme of sentencmg,: ‘1tlls entn‘ely speculatlve whether
the defendant will meet the statutory deﬁnmon ofa sexually violent person at some future date,
and the sentencmg court has no control over whether the State decides to ﬁle ach. 980 petition
for any particular 1nd1v1dual in the future. The sentencing court must structure a sentence based |
- on the apprqnﬁnte sentencing fat:toré of rehabilitation protection of the public,.and gt*avity of the-
offense, McCIeary, 49 Wis. 2d at 276, apphed to the facts that exnst at the time of sentencmg It
has no duty, and no practlcal way to consxder events that may or may not occur after the |

completion of the sentence.

IT IS ORDERED that the judgment of convictions and sentences and the postconvicﬁon

order are summarily affirmed. See WIS. STAT. RULE 809.21.

" Cornelia G. Clark
Clerk of Court of Appeals
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STATE OF WISCONSIN :: COURT OF APPEALS
~ DISTRICT I

STATE OF WISCONSIN,

Plaintiff
-VS- Case number:
' ‘ 01-CF-6890
WILLIAM BRANSFORD, ‘
Defendant

- MOTION TO EXTEND TIME BY NINETY DAYS
TO FILE POSTCONVICTION MOTIONS OR A NOTICE
OF APPEAL

Current \deadline: June 9, 2003 |
Judge: Honorable Jacqueline D. Schellinger
Dianne M. Erickson, attorney for William Bransford,
requests an additional ninety days to file a' postconviction
motion or notice of appeal.
| ‘AS GROUNDS, the following are offered:
1. Court reporter, Gloria J. Webef, had asked for a

medical leavé, which then unfortunately left her with many

L



transcripts to do; she continued having trouble getting out the |
transcripts; these tfanscripts_ came in:April 9, 2003. She had a
large portion of the trial transcripts.v Attorﬁey Erickson in no
way faults her.

2. Defense Counsel Lew Wasserman has not yet
‘turned over the file; Attemey Erickson had asked him for it

months ago, and called again during the ﬁrst week of June

2003 for the file. 7

3. Attorney Erickson’s undefstandihg is that no DNA
expert was hired for this case, and she would like to hire
someone to look at the case; as she is reading the trial, she E
feels the need to consult an expert. |

4. Attorney Erickson’s schedule in April and in May
was intense, as far as appellate cases were concerned; she -
wrote two no-merit reports, fwo TPR briefs/no merit reports,
one petition for review, ene ‘brief-inéchief, one trial court
sentence modification motion (after reading a huge record),
and read one large record on another case. For trial cases, she
has a difficult two-count armed robbery ease, among other
matters. |

5. After an intense appellate schedule that appeared to

2



begin around December, possibly November 2002, Mr.
Bransford’s case is about fhe only case left where she still
needs to finish reading the record and make a decision on how
‘to proceed. She stopped taking cases from the appellate
division, other than oné she accepted last week, where she
knew nothing would come due for months.

6. On another case, the Columbia Correctional
Institute, where another client is housed, only reluctantly
allowed Attorney Erickson to call the client on the telephone;
at nearly every other prison, the attorney calls the prison, and
the social worker puts the client on the telephone. On state
public defender cases, the State saves a tremendous amount of
money. The alternative is to accept collect calls, which are
extremely expensive; Attorney Erickson estimates that those,

- calls might be three to tén times the cost of a normal call, and
such calls only work if the attomey contracts with certain
IQcal telephone carriers. Ms. Erickson’s carrier, AT&T,
usually is blocked. Mr. Bransford is at the Columbia
Correctional Institute.

7. To communicate with Mr. Bransford, Attorney

Erickson would need to drive to Columbia. This is a four -

o}
2



hour roufid trip from Milwaukee. In addition, since the state
public defender has not paid any of the money owed her
partner and herself for bills submitted after March 3, 2003 and
has instead announced its intent not to pay until July, her
“accounts are being steadily drained, mostly by expenses |
involved in state public defender cases. Ifroad mlshaps
should occur, the accounts would be likely drained. Attorney
Erlckson has informed the state public defender for years that
prompt payment is»-neceséary to .effectively" represent clients,
but nofhing has 'changed.: The public defender’s office pays
nO eXpense money up frdnt nor for any work until the case is
closed.’ Atto_fney Erickson does not believe road travel to a -
prison would be fiscally sound until mid-July, .when the state -
public defender pays more of its debt, and the accounts are

_ healfhy. This is'completely unfair to clients, but the state
public defender is obliged to prqvide adequate financing. It is
not the private bar’s job to balance state bu‘dgéts. In all the
time Attorney Erickson has traveled to the prisons, she has
had car trouble three times. Both Attorney Erickson and her
pax;tner, to whom she is married, have spent most o_f their time

in late 2002 and 2003 on state public defender appellate cases.

4



The ninety day extension is necessary primarily to hire
~ an expert to review the discovery and the transcripts.
Attorney Erickson has already seen some issues she desires to

have an expert examine.

STATE OF WISCONSIN
MILWAUKEE COUNTY

- Dianne M. Erickson, being first duly sworn and on
oath, states that all the facts placed in this motion, are correct,

to the best of her recollection.

L .
i D .
. iy Z
/’Q/Z A= [ T

Dianne M. Erickson

Subscribed to and sworn to before me this 8 day of June,
2003. ’ ‘
f'{c«'i/-/k /i, ’_/ / wa,«é/‘/L {

J ok{m T. Wasielewski,
Notary public

My commission is permanent.

cc Attorney General .
William Bransford -



Clerk of Court—Criminal Appeals

Submitted by:
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\\\MJMV\U '/Tr\V,i i :/\//
Dianne M. Erickson,

Attorney for William Bransford
Date: May 8, 2003 ’

SBN: 1009156
P.O. Address:

Wasielewski And Erickson

1442 North Farwell, Suite 606

Milwaukee, Wisconsin 53202
(414) 278-7776



STATE OF WISCONSIN , CIRCUIT_ COURT - MILWAUKEE COUNTY
" e Branch 12 '

- STATE OF WISCONSIN,
Plaintiff,
‘ VS.

: . Case No. 01CF006890
WILLIAM BRANSFORD,

" Defendant.

DECISION AND ORDER
DENYING MOTION TO REVIEW PRESENTENCE REPORT

On June 25, 2014, the defendant ﬁled a pro se motion to review the presentence report m
the al)ovecase. He claims that appellate cotinsel should have requested ‘the court to open the
sealed presentence ‘report.because' it Iv'vas releyarlt to the reserrterrcing motion she had filed and
would have qualified as. a new factor. He also claims that -he is entitled to a meanihgful review

of the report under State v. Parent, 298 Wis. 2d 63 (2006) The request 1s denied.

First, appellate counsel did not file a no merit appeal Only a defendant subJect to the no

merit procedure on appeal is entitled to a review of the' PSI, but not under normal appe‘llate

u-nst ¢s. Parent’s hoiding V\aa limited to the no micrit review i Ierc, the issue that

“counsel raised on appeal was whether the sentencing court should have consrdered the

' avai-lability of Chapter 980 in fashioning its sentence. The defendant would not have been
entitled to review the report under Parent in these circumstanees.

Second, the sentencmg court never read or rehed upon- the presentence report -and

therefore, it was not relevant to the sentencrng proceedrng After the presentence report ‘was

"‘ completed it was learned that the writer had ordered the defendant to be psychologically

A?Pef\dﬁ( L.
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' exarnined; '. A"doctor_’;s-rcport had-been’ subm.it_ted_vvhich affected the writer’s evaluation of the .‘
defendant.' Because« of t'his“an'd.-based‘ on the objectlon of trial counsel ~ -Judge Schellinger
* indicated that she vvas not gomg to read. the report and that all copres would be sealed (Tr
_6/24/02 p 8) Consequently, the presentence report was not a document she could have used as’ |
- .a basis for resentencing | | |

Nor was it unknowrngly overlooked by the parties. Thus it could not be. ut111zed for new

" factor purposes A new. factor isa fact or set of* facts hlghly relevant to the 1mposrtlon of sentence

' but -“not known tothe trral Judge at the t1me of orrgrnal sentencmg, either because it w_as not then :
in exrstence or because ‘even though it was. then in existence, 1t was unknowmgly overlooked by

all of the parties.” State v. Rosado 70 Wrs 2d at 280 288 (1975) The court agreed wrth the

partles that the report should not be consrdered based on the circumstances set forth above
l\Ior can the defendant seek review of the report on grounds that he never saw it. Triai’
counsel 'mformed-the court that the defendant had read the report in its entirety. (Tr. 6/24/02, p-
16). | | | |
In sum, a review- of the d‘efendant. is not entitled-' to" further review of the presenten_ce
repor. | |
| o THEREFORE IT IS HEREBY ORDERED that the defendant’s motion to review the
' presentence report is DENIED o -» - . |
_Dated this 2 2 day of (\/ / M/L/ - S 2014, at Milwaukee, Wisconsin.

oA

BY THE COURT
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You are hereby notified that the Court has entered the following opinion and order:

2014AP1607-CR State of Wisconsin v. William Bransford (L.C. #2001CF6890)

Before Kessler and Brennan, JJ., and Thomas Cane, Reserve'Judge.'

William Bransford, pro se, appeals an order denying his postconviction motion for
" permission to review his presentence investigation report (PSI). Based upon our review of the
briefs and record, we conclude at conference that this case is appropriate for summary

disposition. See Wis. STAT. RULE 809.21 (2013-14)." We affirm.

\\

A jury convicted Bransford in 2002 of six counts of second-degree é\e§ual assault with

“use of force, one count of robbery with use of force, and one count of kidnapping. The trial ;!oqrt

—

! All references to the Wisconsin Statutes are to the 2013-14 version unless otherwise noted.
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ordered preparation of a PSI in advance of sentencing.? When the matter reconvened for the

sentencing hearing, however, Bransford objectéd’ to the PSI because its author, without

consulting or advising trial counsel, had required Bransford to take a psychological examination.
Bransford sought to strike the PSI and to require a new PSI prepared by an author who was

uninfluenced by the results of the psychological exainination.

The trial court.pfoposed going: férvyafd with the sentencing, epraining Fhét the courtv' had
not read the PSI and w_oula not do so. To further ensure that the psycholégicalb é_xé;miriéttion
'Wél;l(i not afféét Br"ansford’vs :éentAe.nqing,"t.He frial court‘ordered the Sﬁte té limit any discussion
of thé'coﬁtenfs’;)f ..th.e P‘SI fo objectiv'e information and biographical data. The trial court
;ciditionaliy assured Eransférq that it woﬁld s¢a1 all of the copies of the PSI so that'its contents

ééuld n.ot' be. obtained from fhe court file.

Bransford, through trial counsel, said he was “completely prepared to proceed” as the
trial court proposed. The State also agreed with the trial court’s solution. ‘The State further
advised that it had already identified for defense counsel the portions of the PSI the State would

discuss, and defense counsel had no objection.

~The trial court then conducted the sentencing hearing without reviewing the PSL. At the

conclusion of the proceeding, the trial court imposed eight consecutive sentences. The

> The Honorable Jacqueline D. Schellinger presided over the trial and imposed sentence in this
matter. We refer to Judge Schellinger both as the trial court and as the sentencing court. The Honorable
David L. Borowski presided over the postconviction motion that underlies this appeal. We refer to Judge
Borowski as the circuit court.

v
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aggregate term of imprisonment was 168 years, bifurcated as 112 years of initial confinement

"~ and 56 years of extended supervision.

Bfansfofd .sought resentencing with fhe assistance of appointed coﬁnsel, who argued the
. sentences were und_ﬁly harsh. Bransford did not prevail. His appellate counsel pursuéd a direét
appeal on his behalf, and this court summarily | éfﬁrmed. See State v. Braﬁsford; No.
2003AP3068-CR, unpublished op. and order (WI App. Dec. 17, 2064);'

| Bransfordnext ﬁied:':thé ’p:os'tc;olﬁﬁict:i;r’l(rﬁot‘ion u;ldéflying th1s éppeél, éeeléjﬁg aﬁ vo‘r‘der

_ pérfnitting h1m to réyiew the sealed PSI. He claimed. his postcohviction counsel “shoulci -hazve
reciﬁeéted to open the sealed PSI report because information within the réport :was réle\;an;; to‘the

.resentencing motionﬂ and Would quaiify as.a new facfor ” Bransford asserted tha:[" beéause hev 1s
now a pro se htlgant he is entitled to review the PSI hlmself | As éuthor&y for hlS assérted

entitlement, he cited WIS. STAT. § 972.15(4m) and State v. Parent, 2006 WI-132, 298 Wis. 2d

63, 725 N.W.2d 915. The circuit court denied the motlon in a written order, and he appea'ls. -

The parties agree that the decision to grant or deny access to a PSI after seﬁtenciné ;ésts
in the circuit court’s discretion. We agree as well.. See State v. 4Z.anelli,A21'2 Wis. 2& 358,’3;78,
569 N.W. fd 301 (Ct. App. 1997). Accordingly, our'staridaira of review is highly de'fe'réntial See
Olivarez v. Unitrin Prop. & Cas. Ins. Co 2006 WI App 189, f16, 296 Wis. 2d 337, 723
"N.W.2d 131. We will sustam a d1scret10nary decision if the-circuit court undertook a reasonable
examination of the facts and the‘law, and the record shows a reasonable basis for the circuit

court’s determination. Id., §{16-17.

Bransford first claims the circuit court erred because WIS. STAT. § 972.15(4m) affords a
defendant the opportunity to review -a PSI ﬁpon a showing that the defendant is unrepresented.

3
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The statute provides, in pertinent part: “[t]he district attorney [and] the defendant’.s attorney ...
~ are entitled to have and keep a copy of the presentence investigation report. If the defendant is
.not represented by counsel, the defendant is entitled to view the presentence mvestrgatlon report
: but may not keep a copy of the report ” Id. Interpretatlon and application of statutory language
' presents a questlon of law for our de novo review. See State v. Soto, 2012 WI 93, 1[14 343

Wis. 2d 43, 817N W2d 848.

~Inthis case, Bransford. has already vrewed the PSI At sentencmg, trial- counsel advised
_the court» whrle Bransford was in the courtroom “Mr. Bransford read thrs report in its entlrety ”
Bransford did not contradlct his counsel’s remark. The statutory prov151on in WIS STAT.
__'§ 972. 15(4m) barnng the defendant from keepmg a copy of the PSI demonstrates that an
offender has only a hmlted opportumty to rev1ew the document Bransford falls to show that
$ 972 15(4m) affords a prisoner who is unrepresented in collateral proceedmgs the rlght to
‘examine a PSI ‘that he. or she has prev1ously reviewed.> We do ¢ not read into the statute
language that the legrslature d1d not put in.” Braunels v. LIRC, 2000 WI 69, §27, 236 Wis. 2d

27; 612 N.W.2d 635.

Next Bransford clarms the crrcurt court erroneously relied on Parent to deny his mot1on
In fact Bransford rehed on Parent The c1rcu1t court referred to Parent only to help Bransford

understand why he misplaced his reliance on that case. In Parent, the supreme court held that a

3 Bransford states in his appellate brief that “he only gleaned [sic] over the PSI durlng the
sentencing proceeding.” This ambiguous remark, apparently offered to suggest Bransford has not fully
reviewed the PSI, does not undermine the clear record showing Bransford read the PSI “in its entirety.”
“Assertions of fact that are not part of the record will not be considered.” Nelson v. Schreiner, l61
Wis. 2d 798, 804, 469 N.W.2d 214 (Ct. App. 1991).

@
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convicted person may view a copy of the PSI in aid of his or her direct appeal under the no-merit

procedures described in WIS. STAT. RULE 809.32.. See Parent, 298 Wis. 2d 63, 43. The
~ -supreme court subsequently held that “the rule of Parent is confined to no-merit appeals.” See
State ex rel Office of the SPD v. Court of Appeals, 2013 WI A315 929, 346 Wis. 2d 735, 828
N.w.2d 847.‘ Bransford’s case does not involve a no-merit appeal. . Therefore, Parent is

inapplicable, as the circuit court correctly explained.

- Bransford next assigns error to the circuit court’s conclusion that the PSI “could not be
utilized for new factor purposes.” In his view, because the sentencing judge never read the PSI,
“any information within the psychologicél exarm'natioﬁ would qualify as information’ that [tfle
sentencing judge] was unaware of at the time of senten"cing.... The mere ‘fact that information
was nét cénside'red by [the] judge ... should qualify it as a new factor upon- _future" motions.” 4
Bransford. misunderstands the legal -concept of “neW factor.” "In the context ‘of sentencing

(X119

proceedings, a new factor is ““a fact or set of facts highly relevant to the imposition of sentence,
but not known to the trial judge at the time of original sentencing, eitheér because it-was not then
in existence or because ... it was unknowingly overlooked byv all of the parties.”” State v.
Harbor, 2011 WI 28, 40, 333 Wis. 2d 53, 797 N.W.2d 828 (citation omittgd)._;_ln_this case, the
‘psnychological éxarr;ination and the PSI vw_ere in exister;cé ‘at‘vthe t1me ‘o,f s:entencjng% so they do
not 'qualify as factors that were previously nonexistent. Further, neither the PSI nor the

psychological examination was “unknowingly overlooked”; they were intentionally excluded |

from review in response to Bransford’s objection.

"Bransford next—and somewhat inconsistently—faults the circuit court for concluding
that the PSI was irrelevant to the sentencing decision. He acknowledges that the sentencing

judge sealed the PSI and never reviewed it. Nonetheless, he asserts the PSI is relevant to a

5
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determination of whether his appellate counsel should have “raised the issue of the psychological
~exam being, performed without: the advice of defeﬂse, counsel and the.»effect- it had on the
- sentencing hearing.” .He suggests he might challenge the effectiveness.of his appellate counsel
»for failing to cqntend that- the ex'/ents surrounding the preparatiqn of the PSI deprived him of his
Sixth Amendment right to counsel at sentencing. .See U.S. CONST. amend. VI. Bransford fails.to
demonstrate, howevef, that information sealed by the senteﬁcing judge without review affected

. the sentencing hearing.

Bransford responds thét, -unless he examines the PSI, he, .cannot tell. whetherv.the
Ain{qu)’r‘nat'i‘p_r_l‘ discuss,_edpy.the State at sentencing originated With,.the psychological _examination.
The qontgption 1S ,unpersuasive. Bfa_nsford plainly has .access to the sentencing transcript,
eXCerpts of which he i\nc;luded in the appendix to his .appell,ate brief. Despite that access, his
postconviction motion failed to identify any information in the State’s sentencing remarks that,
in his view, must have originated with the psychological examination because the information

could have no other source:?

Bransford goes on to cdmplain that .the lack of a PSI leads to “a far less fair and just
's‘entence.”‘ Br_ansfdrd_ appeérs to argue here that the sentencing court erred ‘t_)y not consider_ing the
PSI. That claim% howevér, is unayailable-tq Bransford. At senténcing, his trial counsel told the

court that Bransford was “completely prepared to proceed” as the court suggested, without

* In the reply brief, Bransford suggests that sentencing remarks by the State concerning his
“promiscuous life style” could have been “gleaned” from the psychological report. “It is a well-
established rule that we do not consider arguments raised for the first time in a reply brief.” Bilda v.
County of Milwaukee, 2006 WI App 57, 420 n.7, 292 Wis. 2d 212, 713 N.W.2d 661. Nonetheless, we
note Bransford’s failure to say that the psychological report is the only possible source for the State’s
information.
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judicial review of or access to the PSI. Accordingly, Bransford may not assert that the court

o

should have reviewed and considered the PSI before imposing sentence. See Sl'zaWn‘B.N. v

State, 173 Wis. 2d 343, 372, 497 N.W.2d 141 (Ct. App. 1992) (we will not review error invited

- by appellant); see also State v. McDonald, 50 Wis. 2d 534, 538-39, 184 N.W.2d 886 (1971)

(defendant who acquiesces to trial counsel’s.strategic choice is bound by that decision).

Next, and perhaps relatedly, Bransford complains that “it is not logical ... to impose an
aggregate total sentence of 168 years without any assistance of a PSIL” and he asserts-a

sentencing court needs a PSI to conduct “the ‘beyond a reasonable doubt’ analysis.” He is

: Wrong{' First, “[i]nformation upon which a trial court bases a sentencing decision, as".oppdsed‘- to

a finding of guilt, need not, of course, be established ‘beyond a teasonable doubt.” -Staté v,

‘Marhal, 172 Wis. 2d 491, 502, 493 N.W.2d 758 (Ct. App. 1992). Second, “a PSI is tiot required

prior to sentencing.” State v. Greve, 2004 WI 69, 10, 272 Wis. 2d 444, 681 N.W.2d 479.

Bransford next asserts the PSI is an important document that influences correctional

. decisions. Nothing in the postconviction motion, however, alleged that the sealed PSI is

‘affecting his institutional placement, nor has he demonstrated that review of the docurnent could

facilitate any change in his institutional treatmient. “We do not address arguments that are
inadequately briefed, see State v. Pettit, 171 Wis. 2d 627, 646, 492 N.W.2d 633 (Ct. App. 1992),
or presented for the first time on appeal, see State v. Champlain, 2008 WI App 5, 17, 307

Wis. 2d 232, 744 N.W.2d 889.

Bransford concludes his reply brief by complaining he is unfairly required to disclose the
basis for a contemplated future postconviction motion in order to review the PSI. He .face,s no

such requirement. To prevail, however, he must persuade the circuit court that it should, in the
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exercise of its discretion, permit h1m to read a PSI he previously viewed. See Zanelli, 212
Wis. 2d at 378. He attempted to carry his burden by asserting that the PSI is relevant to
resentencing and would qualify as a new factor. The circuit court did not agree with him. We

see no error. Therefore,

IT IS ORDERED that the ;:ircuit court’s order is summarily'afﬁrr'ned'. ‘See' WIS. STAT.

RULE 809.21.

Diane M. Fremgen
Clerk of Court of Appeals

c .
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