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Case: 19-17246, 04/20/2021, ID: 12081331, DktEntry: 11, Page 1 of 1

UNITED STATES COURT OF APPEALS F I L E D
FOR THE NINTH CIRCUIT APR 20 2021
MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

ROBERT DRAWN IV, No. 19-17246

Petitioner-Appellant, D.C. No. 3:19-cv-02150-SI

Northern District of California,
V. San Francisco

ROBERT NEUSCHMID, Warden, ORDER

Respondent-Appellee.

Before: GRABER and TALLMAN, Circuit Judges.

Appellant’s motion for an extension of time to file a motion for

reconsideration (Docket Entry No. 9) is granted.

Appellant’s motion for reconsideration (Docket Entry No. 10) is deemed

timely filed and is denied. See 9th Cir. R. 27-10.

No further filings will be entertained in this closed case.




GEJH . 2IAST9A TO TAHIOD 2ATATZ AFTIAY

FSO% 05 A9A | TIUDAD HTAIM GHT 5107

HAIID AIYWG .2 Y.LIOM ' : ,
T 2JA3GYA 30 THFLOD 2.4 _ ~ . :
'  obCV -0 o MWW AN THALOS

12-021S0-v>-CL:€ oM 3.0 | - JnslfaqqA-temoitisd

- Birotilsd to oimei(d meditoV | A
oseionst nse - o v
AIAKO | - sbisW AIMHD2USM TSHIEOS
.wiisqqA-msbnoqaa}I

25gbul tiuotiD MAMLIAT bas ITEASD . o161od

10t oo 5 9l o3 smit Yo noiznasxe s 10t noitont 2t insilaggA

“botrstg 2i (@ oM yind 19400Q) noiimabiznoom

bomsob ei (01 oM viind 19:490(C1) noiistebiznoost 10 notlom é’}fmliﬁqq!x
O1-SC 511D 1€ 9w . boinsb 2i brs bslit ylsmib

- o 2269 baeolo 2idt ai baisnsins od Hiweeyailil 1odiut o4 »



Case: 19-17246, 03/22/2021, ID: 12049023, DkiEntry: 9, Page 1 of 1
ROBERT DRAWN AY7255 DVIA F 1]031001L ID:1101969963 [P 1/2]

You have received a JPAY letter, the fastest way to get mail

From : ashiey s whitfield, CustomerlD: 16232285
To : ROBERT DRAWN, ID: AY7255
Date . 3/16/2021 3:18:10 PM EST,  Letter ID: 1101968863

. R
Location: DVI '
Housing: A F1j031001L g@?’iﬁ%o

' YAR 22 gy
Robert Drawn FiLED
DVi-Deut Vocational Institution
23500 Kasson Rd. M
P.O. Box 400 T — ——
Tracy CA 95378 o

UNITED STATES COURT OF APPEALS

FOR NINTH CIRCUIT
Robert Drawn, ) Case No. 19-17246
Appellant
V. ' Request For Extension of Time
Robert Neuschmid,
Respondent.

Appellant, Robert Drawn, hereby request of the Court for a 45 day extension, until May 3, 2021, to file a motion for
reconsideration in the entitled matter. This motion has been made for reasons as follow:

1. On December 26, 2018, Appellant filed with the Court his opening brief for arguments for a certificate of
appealability.

2. On March 5, 2021, the Court denied Appeliant's request for a certificate of appealability.

3. Appeltant is not a skilled practitioner of law.

4. Appellant is incarcerated.

5. Consequently, Appellant's access to legal materials and assistance is severely limited.

6. Appeliate is currently working with another prisoner at ancther institution who is assisting him with the motion for
reconsideration.

Whmre, Qzeliant humbly request that requested relief be granted.

Appellant, In Pro Se. .
|, Robert Drawn IV, hereby do dedlare under penalty of perjury pursuant to the laws of the United States, the
foregoing is true and correct.

Execl on this day { 1 o‘glfrch. 2021 at Tracy, California.

Dedlarant/Robert Drawn {V

1 W M@ 3/1%/ 202

JPaY Tell your friends and family to visit www.jpay.com to write letters and send money!
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Case: 19-17246, 03/05/2021, 1D: 12025878, DktEntry: 8, Page 1 of 1

UNITED STATES COURT OF APPEALS F I L E D

FOR THE NINTH CIRCUIT MAR § 2021
MOLLY C. DWYER, CLERK

U.S. COURT OF APPEALS
ROBERT DRAWN 1V, No. 19-17246
Plaintiff-Appellant, D.C. No. 3:19-cv-02150-SI
Northern District of California,
v. ' San Francisco
ROBERT NEUSCHMID, Warden, ORDER
Defendant-Appellee.

Before: CANBY and VANDYKE, Circuit Judges.

The request for a certificate of appealability (Docket Entry No. 4) is denied
because appellant has not made a “substantial showing of the denial of a
constitutional right.” 28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537
U.S. 322, 327 (2003).

Any pending motions are denied as moot.

DENIED.
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Drawn v. Nueschid

Assigned to: Judge Susan Illston
Referred to: PSLC CET

Case in other court: USCA#:19-17246
Cause: 42:1983 Prisoner Civil Rights

Plaintiff
Robert Drawn, IV

V.

Defendant
Robért Nueschid

-

. APPEAL,CLOSED,HABEAS,ProSe

U.S. District Court
California Northern District (San Francisco)
CIVIL DOCKET FOR CASE #: 3:19-¢v-02150-SI

Date Filed: 04/19/2019

Date Terminated: 10/15/2019

Jury Demand: None

Nature of Suit: 530 Habeas Corpus
(General)

Jurisdiction: Federal Question

represented by Robert Drawn, IV

represented by

AY 7225

C.S.P. Solano State Prison
FA3-127

P.O. Box 4000

Vacaville, CA 95696-4000
PRO SE

Gregory A. Ott

California State Attorney General's
Office

455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
415-510-3838

Fax: 415-703-1234

Email: gregory.ott@doj.ca.gov

LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Date Filed # | Docket Text

04/22/2019 1

https:/fecf.cand.uscourts.gov/cgi-bin/DktRpt.p!?156159509762699-L_1_0-1

PETITION for Writ of Habeas Corpus (Filing fee DUE $ 5.00.). Filed byRobert
Drawn, IV. (Attachments: # 1 Certificate/Proof of Service, # 2 Envelope)(amgS,
COURT STAFF) (Filed on 4/22/2019) Modified on 4/22/2019 (amgS, COURT

4/30/21, 6:20 PM
Page 10of 3



mailto:gregory.ott@doj.ca.gov
https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1

STAFF). (Entered: 04/22/2019)

04/22/2019 2 | CLERK'S NOTICE re completion of In Forma Pauperis affidavit or payment of
filing fee due within 28 days. IFP Form due by 5/30/2019. (amgS, COURT
STAFF) (Filed on 4/22/2019) (Entered: 04/22/2019)

04/29/2019

[t

ORDER TO SHOW CAUSE (Iliston, Susan) (Filed on 4/29/2019)
(Additional attachment(s) added on 4/30/2019: # 1 Certificate/Proof of
Service) (tfS, COURT STAFF). (Entered: 04/29/2019)

05/07/2019

I+~

Receipt filing fee paid. (amgS, COURT STAFF) (Filed on 5/7/2019) (Entered:
05/07/2019)

06/28/2019

e

MOTION for Extension of Time to File Answer filed by Robert Nueschid.
(Attachments: # 1 Declaration of Counsel in Support of Application for
Enlargement of Time to File Answer, # 2 Proposed Order)(Ott, Gregory) (Filed
on 6/28/2019) (Entered: 06/28/2019)

07/11/2019

[

Response to Order to Show Cause byRobert Nueschid. Traverse due by
8/20/2019. (Attachments: # 1 Memorandum of Points and Authorities in Support
of Answer)(Ott, Gregory) (Filed on 7/11/2019) (Entered: 07/11/2019)

07/11/2019 7 | NOTICE by Robert Nueschid re 6 Response to Order to Show Cause of Lodging
Exhibits with Court (Attachments: # 1 Exhibit A, Part 1 of 2 (Part 1), # 2 Exhibit
A, Part 1 of 2 (Part 2), # 3 Exhibit A, Part 2 of 2 (Part 1), # 4 Exhibit A, Part 2 of
2 (Part 2), # 5 Exhibit B, # 6 Exhibit C, Part 1 of 4 (Part 1), # 7 Exhibit C, Part 1
of 4 (Part 2), # 8 Exhibit C, Part 2 of 4 (Part 1), # 9 Exhibit C, Part 2 of 4 (Part
2), # 10 Exhibit C, Part 3 of 4, # 11 Exhibit C, Part 4 of 4, # 12 Exhibit D-H)
(Ott, Gregory) (Filed on 7/11/2019) (Entered: 07/11/2019)

08/02/2019 8 | MOTION for Extension of Time to File Traverse filed by Robert Drawn, I'V.
(Attachments: # 1 Certificate/Proof of Service, # 2 Envelope)amgS, COURT
STAFF) (Filed on 8/2/2019) (Entered: 08/02/2019)

08/08/2019 9 | DISREGARD ATTACHMENT - FILED IN ERROR. ORDER by Judge

Susan Illston granting S Motion for Extension of Time to Answer ; granting

8 Motion for Extension of Time to File. Traverse due by 9/27/2019.
(Attachments: # 1 Certificate/Proof of Service)(tfS, COURT STAFF) (Filed
on 8/8/2019) Modified on 8/8/2019 (tfS, COURT STAFF). (Entered:
08/08/2019)

|

|

|

08/08/2019 10 | ORDER EXTENDING DEADLINESRe: Dkt. Nos. 5, 8. Upon due
consideration, both requests are GRANTED. Docket Nos. 5, 8. Respondents
answer filed on July 11, 2019, is deemed to have been timely filed. Petitioner
must file and serve his traverse no later than September 27, 2019.. Signed
by Judge Susan Iliston on 8/8/19. (Attachments: # 1 Certificate/Proof of
Service)(tfS, COURT STAFF) (Filed on 8/8/2019) (Entered: 08/08/2019)

https:ffecf.cand.uscourts.govfcgi-bin/DktRpt.pl2156159509762699-L_1_0-1 4/30/21, 6:20 PM
Page 2 of 3



https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1

09/27/2019

Traverse byRobert Drawn, IV. (Attachments: # 1 Certificate/Proof of Service, #
2 Envelope)(amgS, COURT STAFF) (Filed on 9/27/2019) (Entered: 09/30/2019)

10/15/2019

ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS
(Iliston, Susan) (Filed on 10/15/2019) (Additional attachment(s) added on
10/16/2019: # 1 Certificate/Proof of Service) (tIS, COURT STAFF).
(Entered: 10/15/2019)

10/15/2019

JUDGMENT (Illston, Susan) (Filed on 10/15/2019) (Additional
attachment(s) added on 10/16/2019: # 1 Certificate/Proof of Service) (IS,
COURT STAFF). (Entered: 10/15/2019)

11/01/2019

14 | NOTICE OF APPEAL to the 9th Circuit Court of Appeals filed by Robert

Drawn, IV. Appeal of Judgment 13 , Order 12 (Appeal fee FEE NOT PAID.)
(Attachments: # 1 Certificate/Proof of Service, # 2 Envelope)(amgS, COURT
STAFF) (Filed on 11/1/2019) (Entered: 11/04/2019)

11/05/2019

USCA Case Number 19-17246 for 14 Notice of Appeal filed by Robert Drawn,
IV. (tnS, COURT STAFF) (Filed on 11/5/2019) (Entered: 11/05/2019)

03/05/2021

ORDER of USCA denying request (arkS, COURT STAFF) (Filed on 3/5/2021)
(Entered: 03/05/2021)

04/20/2021

ORDER of USCA denying reconsideration (arkS, COURT STAFF) (Filed on
4/20/2021) (Entered: 04/21/2021)

htips:/jecf.cand.uscourts.govfcgi-bin/DktRpt.pl?156159509762698-L_1_0-1

I_ PACER Service Center;

o s e e = e . = et et e . e - =

Transaction Receipt

L

04/30/2021 18:20:26

[}

PAC.ER y Saronya10:6373306:()l- Client Code:
Login: | | _ o _ il
[ I . [Search  [[3:19-cv-02150-
Ilcscnptmn. ‘ Docket Report ! Criteria: SI |

- }
Billable 1 2 Cost: 020
Pages: J

4{30{21, 6:20 PM
Page 30f 3
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United States District Court. .

Northern District of California
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United States District Court
Nortthern District of California
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Case 3:19-cv-02150-SI Document 12 Filed 10/15/19 Page 2 of 17

with someone. A few minutes later a blue van with big rims pulled in and
parked in front of LeClaire's truck. Drawn got out of the van and the bearded
man got out of his truck. Both were yelling and Drawn said “Come on. I'm
gonna go knock this nigga's head off. Let's go knock this nigga's head off.”
The two crossed the street to the Safeland Market parking lot, where a man
approached Drawn and extended his right arm as though to shake his hand.
Drawn drew a gun, shot the man several times, then walked up to a parked car
and “shot whoever was sitting there through the window.” The bearded man
ran back to his truck and drove away. Nobody returned to the blue van. |

The next day police showed LeClaire a photo lineup. He recognized
Drawn as the shooter, but did not want to get involved so he told police he did

not recognize anyone. About six weeks later police showed LeClaire another -

photo lineup. This time he identified Drawn “[blecause I didn't feel I was so

much under pressure like the first time,” but said he was only 50 percent sure

701141 ybecause he was afraid for his family's safety. He testified at trial that he lied to
¢ 9310 police about being uncertain and lied again at the preliminary hearing because
he was afraid of repercussions from Drawn or his friends. LeClaire decided to

do “the right thing” after the prosecutor promised to protect his family, and at

trial testified he was certain Drawn was the shooter. '

1
r

Robinson testified he was hanging out with Wheatfall at the Safeland

Market the day of the shooting. He observed Wheatfall and Drawn having a -

conversation. Drawn left but returned 15 or 20 minutes later. Robinson thought
) #7 1w% he and Wheatfall were going to get jumped, so got into his car to put his phones

away “[s]o I wouldn't break them if I get into a fight or something.” Moments
-« later he heard gunshots. Robinson was shot three times as he sat in his car.

v. .« = LRObinson called 911. A recording of his call was played for the jury. He
said the shooter was “the guy at the detail shop across the street” and had a
t. + blue van. Five days latetf Robinson identified Drawn as the shooter from a six-

pack photo lineup on which he circled and initialed Drawn's photograph.

At trial Robinson was a reluctant witness. He testified he never saw the
shooter and did not réihémber.being shown or making an identification from
a photo lineup. But, he conceded that he recognized his handwriting and
initials next to Drawn's photo. He later told police he did not know what he
was doing when he identified the shooter because he was on medication.
~1 u..' .Robinson told the prosecutor that people who grow up in Qakland “are not
supposed to come to court and testify . . . about what happened.”
PRIV L PR oo .

A. Williams and R. Lee drove to Safeland Mz;ri(et to see Wheatfall shortly

w1ty before the shootings. Williams got out of the car and greeted Wheatfall. Then

., ... they heard gunshots.'Lee looked around and saw a tall man in a hoodie and

« =+ . jibaseball cap shooting a gun toward the ground. She ducked and tried to drive -

away, but her car ran-over “somebody or something” so she stopped and got
out. Williams had run behind the market when he heard shots but came back
.. .. to look for Wheatfall.,Wheatfall was dead, his body pinned under Lee's car.

.+ .o . The cause of death was multiple gunshot wounds. Neither Williams nor Lee * -

1

:, .- -was able to identify the shooter. -, .+ . ; ; -

Drawn never returned to the car wash for his van and ‘stopped visiting his

- .2 +r; children's mother not long after the shooting. He called her two or three times

_u . « “tper month, .but he blocked his phone number and would not disclose his
14,1, ¢ - Whereabouts. ., (., : .
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Police found a blue baseball cap in the direction the shooter was seen
fleeing from the crime scene. DNA on the cap was consistent with Drawn and
could have come from him, but a statistical analysis was not possible due to
the quality of the sample.

Drawn was arrested in Southern California almost a year and a half later.
A jury found him guilty of first degree murder and attempted murder, each

enhanced for his use of a firearm, and three firearms offenses. Sentenced to 84
years to life in prison, Drawn filed this timely appeal.

Docket No. 7-12 at 89-92.

B. Procedural History
At a jury trial in Alameda County Superior Court in December 2015, Drawn was convicted

of first-degree murder, attempted murder, unlawful transportation qf an assault weapon, and two
counts of possession of a firearm by a felon, with enhanc_emenis on the murder and attempted murder
counts for personal use of a firearm. Docket No. 1 at 1-2. Drawﬁ was sentenced to 84 years to life.
Drawn’s conviction was upheld on appeal to the California Court of Appeal‘. Docket No. 7-12 at
89. The California Supreme Court denied Drawn’s petition for review. /d. at 133. Drawn twice
filed unsuccessful habeas petitions in the California Court of Appt;.al and twice filed unsuccessful
habeas petitions in the California Supreme Court. See id. at 138—2i5. "

On April 22, 2019, Drawn filed this z;ctioﬁ ‘seeking federal habeas relief on both a
Confrontation Clause claim under the Sixth Amendment to the United States C_onstitution and an
Equal Protection Clause claim under the Fourteenth Amendment. Docket No. 1. This Court then
ordered respondent to show cause why the petition should not be granted. Respo%ldenf filed an

answer. Drawn then filed his traverse. The case is now ready for review on the merits.

JURISDICTION AND VENUE
This court has subject matter jurisdiction over this action for a writ of habeas corpus under

28 U.S.C. § 2254. 28 U.S.C. § 1331. This action is in the proper venue because the petition concerns

the conviction and sentence of a person convicted in Alameda County, California, which is within

this judicial district. 28 U.S.C. §§ 84, 2241(d).
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e

but unreasonably applres that prmcrple to the facts of the pnsoner s case. ” Id at 413. “[A] federal

_ habeas court may not rssue the writ srmply because that court concludes in 1ts mdependent judgment

’ that the relevant state-court declslon applied clearly estabhshed federal law erroneously or

mcorrectly Rather, that applrcatron must also be unreasonable ? Id at 411 “A federal habeas
court making the ‘unreasonable applrcatton 1nqu1ry should ask whether the state court’s application
of clearly estabhshed federal law was objectrvely unreasonab]e ” Id at 409

’ The state-court declsron to whrch § 2254(d) applres is the “last reasoned dectsron” of the

state coult Yist v. Nunnemaker, 501 u. S 797 803-04 (1991) When confronted with an

unexplamed demsron from the last state court to have been presented with the i 1ssue, “the federal
court should ‘look through’ the unexplalned decrston to the last related state-court decision that does
provrde a relevant rationale. It should then presume that the unexplamed dectslon adopted the same
reasoning.” Wilson v. Sellers, 138 S. Ct 1188 1192 (2018) .

Sectlon 2254(d) genera]ly applres to unexplatned as well as reasoned dec:srons “When a

federal clarm has been presented to a state court and the state court has demed rellef it may- be

, presumed that the state court adjudrcated the clarm on the merits in the absence of any mdrcatron or

state-law procedural prmcrples to the contrary » Harrmgton v. Rlchter 562 U S 86 99 (2011).
When the state court has demed a federal constrtutlonal claim on the ments w1thout explanatlon the
federal habeas court * must determme what arguments or theones supported or . . could have
supported the state court’s decrsron and then it must ask whether it is possrble farrmmded jurists
could disagree that those arguments or theones are mconsrstent wrth the holdmg ina pnor decision

of [the U.S. Supreme] Court » Id at 102

o ~ DISCUSSION
A. The Confrontation Clause Claim |

. 1. State Court Proceedmg ) Lo
Drawn contended on appeal as he does here that the adrmssron of wrtness testimony

concerning statements made in an anonymous 911 call violated his nghts under the Sixth

Amendment’s Confrontation Clause. In the call, the anonymous caller told the 911 operator that
o ) E . o , o . oS P o K .
5
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1 °|| the suspect ran south from the crime scene and dropped his blue baseball cap, describing where the -
1asrmybuj t|[2basgobot 28 1l 29bidonos hyou 18ds 9zusgud Zqmiz thw odt auzel on (em nyoo 2sadad J| €
2" || police could find the cap. Before trial, the ptosecution moved in limine to introduce a recording of
10 cleugsr||ns, wsl Imshot bsedzildptze luola beilaas noizissh nuov-sinty asyolsy ot 1ud) “ €
3 || this anonymous 911 call.” Docket No. 7-12 at 92. The court decided that the recording was not a- .
eesded lav|pgt A {18 18 W\ "oldsnoasomny od cels teum gobeaiiqgs ssdt yulEN vlosmooi “ L
_ “4-+|| 'spontaneous utterance and therefore was only admissible at trial for purposes other than showing
noitedilaqH [z 100 9iete sditoriadw H2s bluodz viinpni “noissilaas stdsnozestnu” od) yaidsem tuoo | ¢
5 || the truth of the matter asserted. /d. at 92-93. . . _
: Q0K 15, MW “uldenoesgin Ylovitsido: asw wil Igtabst barzildmes ylmslato || D
6 . Attrial, two witnesses for the prosecution described information gained from the;:anonymous
otft 30 "nolf|toob: baroessy fesl sl 2i-esilqge (D)RECS 2 doidw of noiziash twoo-sigi2 9dT ) Lo
7 || 911 call, although neither witness directly referenced the call. First, Technician Boyle testified that -
ng diiv bllinotinos asdW  (1001) £0-£08 .SCT .2.U 102 sodowewwws o1 Wi oo gisre || 8
. 8 || she placed a placard next to a baseball cap found near the shootings because she “was advised that
I15bsY odi|l (oueai otl diive batnsesiq naod svard o1 1oy sisiz Jee! ot rof noizjash buuislazenu j| @ . -
- 9 || the suspect fled southbound on foot.” Docket No. 7-9 at 12 (emphasis added). The court overruled
esob 1sdi nffiziosh rwov-sisie botslot s26! aslt of noiziash honislqrsnus odi “dyuagds oot bluodz riod L or '
10 7|| a hearsay objection and explained to the jury that the testimony “would be hearsay if offered to
2oarz 9l b[qobs noiziook bninlyrsns el 15t amuzerq nadtbliorx 11 sisnoires inavslor s shivorg {| 117
11 |[i provethat, in fact, the suspect fled that direction” but that the testimony was being offered to explain
o . LBIOCY SO 8811 .1 .2 8] wvolls?s v worWW “.gninoessr ff &1 o
@ 12 || “why she placed the placard [next to the baseball cap]” and that explained her conduct, regardlessy
E3'BadW* |Inoiziash bsnoenot es lisw ac banislgzony of 2atigus vilmenag (b)E2CS poitase | fj &1 & S,
3<€ 1B | of whether it was tru¢ that the suspect fled in that direction.” Jd. Second, Detective Rosin testified- |.
wEeem g J|silon baiansh aod rso2 olste oris boe ywad 2102 6 o1 botnsesiy osed zeil misld [grshst w1 V5
‘G © " 14 || that he ordered the baseball cap to be tested for DNA because he “had information thatthe suspects’
2:cC10i182ib|{i 18 Yo sor52d8 941 ni 2tivarn 9y no smisly oy boysathuibs THseD 918712 ofl) 1ot bormuang || 21§ 9
e 2 15 in this crime had ran from the crime scene on foot in'a southern direction which would cover [the¥
S(@l0<) 201108 .2.U Co2 oot v sovgaival  “visvinod sdl o) eslgionitg lsubsvore wal-atste || of O 1\3,
S8 167|| area where the cap was located].” Docket No. 7-10 at 81+(emphasis added). Again, the court>
oHE noidsnf qry orsiv 21iv9mr sl ao misls (suoinniznos Inyebst & buinsb 264 oo sinte ol nadW ‘ U=
£ 2 17 || admonished the jury that Detective Rosin’s testimony was admissible only to explain why Detect_l}veé
53-7:'5';;1 bluo|. . . 10 boteqgue esioarl) 10 2imsmugis Ity snimisish feum® Mwod enadad ipahst s X
Z 18 || Rosin ordered the baseball cap to be tested for DNA, not to prove that the suspect actually ran south
. eseiw bobi[ rmist sidinzoq el fi vordisrw Nes-1ausm )i mords bog juoiziosh 2" Muod siste o boroqque || €I
19 || from the crime scene. Id. at 82. _
110iziosbh 1qlfiq 6 i griblod ods diiw 1nsteienooni o5 23110941 10 23nsrmus s20d) 16d) 9u1ceib blyos || 02
20 The California Court of Appeal did not discuss the Sixth Amendment Confrontation Clause
_ y ) L0038 W o) [orasque 2.0 ordt]io | 1g
21 claim and instead focused on the related state law inadmissible hearsay claim. Docket{No. 7-12 at
5 ' : - ce
22 {| 92-95. The state appellate court concluded that the evidence regarding the 911 call was properly
_ I ' zO12217e4a . . qeg
23 || admitted for a nonhearsay purpose. Id. at 92. The court explained how evidence—which otherwise
"' o ) . migt) seusl) noiteinotno) sl A I} BE
.24 || would be hearsay—cannot be admitted simply because a nonhearsay purpose is identified. d. at
: . e K . 2onibss 2 L 28 -
25 || 94-9S. For the evidence to be properly admitted, tﬁ?ﬁ’&ﬁ%&%’%&%ﬁsg m{lst also be relevant to
ynomilzer |arsiv 3o noiezitnby oflt tadt syad 200bh ol 28 .issgqs no bsbasmos awrmdU S
a disputed fact. Jd. The state appellate court ruled that, because Drawn had argued thle police had
thzig odi [|sbrw onigiv 2id busloiv lsa 11Q anyorrmong us ni obsm ziasmsisiz gotmgonoa || T8
27 || conducted a “sloppy and biased investigation,” evidence tending to show a honbiased motive to test
s w01 119 ol bloy 1sHsa ausorrysons sdt Llisy odi ol seusl?) noiteinoflne?) 2 inambnoms, i .88
28 || the baseball cap for DNA rebutted Drawn’s argument. /d. Therefore, the California Court of Appeal
. . . . E ) « .
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coqcluded that the evidence relating to the 911 call was prqperly admitted because it was admitted
for a nonhearsay purpose that was relevant to a disputed fact. /d. at 95. '

When, as here, the state court has denied a federal Qonsfitutional claim on.the me'n'ts without
explanation, the federal habeas court “must determine what arguments or theories supp’cg)rted or...
could have supported, the state court’s decision; and then it must ask whether it is possible

fairminded jurists could dlsagree that those arguments or theories are mconsnstent with the holding

in a prior decision of [the U.S. Supreme] Court.” Harrington, 562 U.S. at 102.

The Confrontatlon Clause of the Sixth Amendment provides that in criminal cases the
accused has the right to “be confronted Wlth the witnesses against him.” U.S. Const. amend VL
The Confrontation Clause applies to all “testimonial” statements. Crawford v. Washington, 541
U.S. 36, 50-51 (2004). However, “[t]he clausé does not bar the use o.f testimonial statements for
purposes other than eétqblishing the truth of the matter asserted.” /d. at 59 n.9.

Confrontation Clause errors are subject to harmleés énc;r analysis. United States v. Nielsen,
371 F.3d 574, 581 (9th Cir. 2004) (post-Crawford case);, seé also United States v. Allen, 425 F.3d
1231, 1235 (9th Cir. 2005). For purposes of federal habeés corpus review, the harmless standard
apphcable to v1olat10ns of the Confrontation Clause is whether the improperly admitted evidence
had ‘“substantlal and injurious effect or mﬂuence ml determining the jury’s verdict.”” Hernandez v.
Small, 282 F.3d 1132, 1144 (9th Cir. 2002) (quotlng Brecht v. Abrahamson, 507 U.S. 619, 637
(1993)). -

~a. The Evidence Was Testimonial ‘

As the Confrontation Clause only applies to testimonial statements, the fi;st question is
whether evidence of the anonymous 911 phone call was testimonial. The “primary purpose” test
establishes the boundaries of testimonial evidence. Ohio v. Clark, 135 S. Ct. 2173, 2179 (2015).
Under this test, statements are testimonial: (1) “when they result from questioning, ‘the primary

purpose of [which was] to establish or prove past events potentially relevant to later criminal
. . 1 . 7 :
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' "anonymous 911 call is testnmomal evidence.
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prosecution,’” and (2) “when written statements are ‘functlonally identical to live, in-court

testimony,’ ‘made for the purpose of estabhshmg or provmg some fact’ at tna % Lucero v. Holland

‘902 F. 3d 979 989 (9th Cu' 2018) (quotrng Davrs '547 U S. at 822, and MeIendez-Dtaz V.

ik Cat

Massachusetts, 557 U.S. 305, 310-11 (2009)).

Emergency 911 calls are sometlmes consndered testunomal but sometlmes are not. See
Dav:s 547 U.S. at 822. When the pnmary purpose of the pohce questioning over the phone isto
respond to an ongorng emergency, the 911 cali is not testlmomal Id. On the other hand, when the
circumstances show that there was no on-going emergency and that the primary purpose of the
interrogation over the phone was to “establish or prove past eventslpotentially relevant to later
cnmmal prosecutlon,” the 91 1 call is testtmomal 1d. The followmg circumstances all 1nd1cate that
the 91 1 call is less hkely to be testlmomal if the caller is in imminent danger whlle on the 911 call;
1f the caller is relatlng events that are actually happemng as opposed to past events and if the--

Here as DraWn argues in his traverse, the evndence about the substance of the 911 call was
testimomal because i 1t was to establish past events that were potentlally relevant to a later prosecutlon g
rather than to respond to an ongoiné‘emergency Seeﬂ Docket No 11at2. As the California Court .
of Appeal also noted the call was made shortly after the shootmg occurred not durlng the shootmg

Docket No 6 1 at 14 The questlons asked by the 91 1 operator concerned the locatlon of the dropped

baseball cap, the color of the suspect’s car, the color of the cap, and the descnpnon of the suspects

Id. at 15. These quesuons were all related to past events that had a]ready occurred Also, the

anonymous caller did not seem particularly frantic or frightened because of some imminent danger.
Id. at 15. Though the caller did seem concerned about the police inadvertently revealing his identity,

he did not face an unmment threat of harm. Id Therefore, évidence about the substance of the
N

i i Lo VLI B AN Y K I

v

.= ' " b, The Testimonial Evidence Was Properly Admitted for a Purpose |

Qtl_1 Than thg lggth of the Matter Asserted
There is one 1mportant exceptlon to the general rule that the Confrontatlon Clause applies to

testimonial statements the Confrontatron Clause does not bar the use of tesnmonral statements for
8
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urposes other than establishing the truth of the matter asserted. Crawford, 541 U.S. at 59 n.9; see
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Moses v. Payne, 555 F.3d 742, 761 (9th Cir. 2009) (finding state court properly admitted son's out-
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of-court statement to social worker that his father had kicked his mother; statement was introduced
130G GT 511 2647 ROMOS5201G 911 .qB% HGGYRLT ST GF bB195000D bVt ueihrodor s | &

to show why social worker contacted Child Protective Services, not to prove defendant had kicked
v 110 1 5loe L1220 A0LIEYLSVIN A NENT WWIULT AOUBRI29Y U 16NN B ZMOL 194 i F

the victim). I . . . - .
2 boesio g netl) velding nottsyizent boesidoy at, bssrodz sunsbive odT as100tde atl e | ‘.

- J
.. Here, the evidence was introduced for the purpose of explaining the conduct of police
16 omil 5 1005 vy huaty 9vael BWOY (ldnfu-91 I89Gqh 10 U0’ s sitnotils’ ) o471 0

technician Boyle and Detective Rosin, regardless of whether it was true that the suspect ran south

M 2B 49D notg IV cuonrnons ofl tion aonBirtelnn st 10 notgzinibs 90 osbuionoy \
from the crime scene. The information from the anonymous 911 phone call tended to prove the
QIR A0I0L 100 21 200002591 autd  .aonchr 11mo of jdun wumbaom/, 1217 2 namid 1o g

motive of both Technician Boyle and Detective Rosin in searching for the blue baseball cap,
» ST enrms ISHAry WU NNt ) u2B5990 100" anotqud esinls boymy udy ved 2gmitiod || € .
marking the cap, and testing it for DNA. See Docket No. 7-12 at 95. Without the evidence of the
Y LT ont witiveiq ned! 1stho szoqueg B 1ol hetuboriar 916 JLdl 2inemsinle Isifiomitesl || O
phone call, Technician Boyle and Detective Rosin’s behavior may have been challenging to explain.
i ) AGISINGTINN J 6 Jor 26 0ol 15t 0012012002 ¢ hwod 9lsie sru smtaed | bonsaen f !

With the evidence, the jury was able to understand what made these persons behave the way they
tofior wodard Iasbst lnsnsw sonreanb || SV o

did. Therefore, the exception to the general rule from Crawford applies and evidence relating to the
j L =
anonymous 911 phone call is admissible. ) 5
o1 eeolipti o 1 3

Drawn argues that the nonhearsay purpose for the evidence—to show why the police marked
16 160} 24DUIS002 5506 3 9 L aodBIOrs S26Gi ) uonLinatino ) 6 26 & w166l 1i au ¢l <

1ostta 2001t e drc lentuledi? burd ™ 1 zeslimg ezslurnd ef wonw oy ceolnmed od Lliton || o1
Vi) Lo Plo AU VO wwnndh g wora T oib1ey 2o ) guininmsieh i ] T X
disregarded any evidence that might have pointed to someone else. Defense counsel urged thi
LY 1 SHURM ISR ol {{orC DY OVV 02V L2 J 855 L eomt s ) 2 v uhnnhoA 51N
theory in her opening statement to the jury: “This is a case where the police focus their investigation
B9 AILINGIND ¢BY/ IUM2SE 90 10t ar L (a0miRS] ott) o suauhoqun ¢ 210tust | Q
immediately on Mr. Drawn and ignored evidence of other possibilities. The police had tunnel
22313 10 105129 S0 LIO0GIETE 0T 801 uiiLEUN0s ) Jmistodonal $ansbivo 1o 9om0:de || €2
vision. They had a theory about who did the shooting, and they did everything they could to support
NI D T P SIVENIE 6D 2 aoduaLeo1q 9 10 nisnole Hetsvo oif LG siimieg 1z

that theory.” Docket No. 7-7 at 22.! Regardless of whether the information was correct that the
U1y L30 50 g L F Wl an 0 waautal gitilio) (CUOS 07D A0y oSt AQIT 1 oCL

R gy aen gunimg gaom 2 1000 137 d10) 20 TLT hES 022 o { kvl | €S :
Defense counsel returned to this theme in her closing argument, as she hammered on the
.tunnel-vision theory repeatedly- Docket No. 7-11 at 40-42, 63; see, e.g., id. at 40 ((*1 did mention
tunnel vision, and that’s because the police in this case had tunnel vision. The police were focused
«from the very beginning on Mr. Drawn as a suspect in the case, and they focused their investigation
on that theory.”); id. at 41 (“The police started with their conclusion — they started with the
conclusion that Mr. Drawn committed these crimes, and they worked backwards to support that
conclusion, and that is not the way an unbiased investigation works.”); id. at 42 (“Police in this
investigation looked for what they wanted to hear. If it didn’t fit their theory, then they disregard it
"as lies and fears with no basis to support that.”).»The prosecutor also mentioned that defense counsel
*had begun the trial with'an argument that the “police had tunnel vision” aﬁc})ﬂme_prqébcﬁtqgried to
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and tested the baseball cap—was not relevant. Docket Nos. 1 at 22, 11 at 4. This Court disagre?:s."t‘l
a3
A main defense theory was that the police had decided that Drawn was the shooter and had;
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5.2 TR St ) bomesag aopsar nedl Yo diom o) anidzildgies sed? 1 ea2000ng
suspect dropped the baseball cap, by sﬁowmg that a technician marked the baseball cap as ev1dence -

Hhnbe (l1 0 11070 sk 2ribnity (000C 7)) 0} ToT QLU BF 1222 g\ g o)
and the lead investigator ordered the baseball cap tested for DNA evidence when nelther knew

g o trnatite rardiom zit bodsid bt vadigh in wyiy yadse v hiaos o1 Inumn et titgsdc I s
whether Drawn was connected to the baseball cap, the prosecution was able to show that the police

usbasish avety 0f tne 2ot s < ritasan bt ) hatastons v aviw inGe 1dar nioe o1 e
were doing a normal investigation rather than an investigation focused solely on provmg that Drawn
({n[t NG |
was the shooter. The evidence showed an unbiased investigation rather than a biased one

dbnod vy anirislazs o sz2oqug sy 10t booubaviai sy wonsbivo sdr msi! ” 0
The California Court of Appeal reasonably could have used the above line of reasoning to

seaie wdt i opt ana st aathod 7 20 exatbarror nizodt szitas1e0 bus slzof esiotadoor || T
conclude the admission of the information from the anonymous 911 phone caller was not a violation

bahnoy Hes anoia 110 zuomenons od) qie s nuitsrmcnn adT up e amig 94t qeod e

of Drawn’s Sixth' Amendment right to confrontation. This reasoning is not inconsistent with prior
3 snld a1l 10t wnidmser ai mi20f < sitoatut] bog sleofl nuinintduol did Jo svitom ” ©

holdings by the United States Supreme Court because Crawford explicitly permits the admission of
tvo ofit oW .20 18 Z1-T o 13000t o0/ AV 1t 11 wrniest by .qed «l) eidigm iboul

testimonial statements that are introduced for a purpose other than proving the truth of the matter

tianalisds naed ored oot sndod 2 1208 511399190 far 3voH watsindao 1 e anoda I HY|
asserted. Therefore the state court’s conclusion that there was not a Confrontation Clause v1olatlon

1 9endlod snonng szeft sbuar tedur bustaabng o1 olds <rw (uf udt sonebire odr i ] <1 o
does not warrant federal habeas relief. =
n 9unsbive bus evilggs ol i) ot sl taoneg od1 ol moitqosxs ol s1lvred T hib ] &8 2 E
. 3 . 5- -:
Sldiezimbs ei Heo onodeg 119 avoargirons |+t & =
¢. Harmless Error TE
g orls ool 77 eond2 rees3nebi 7 it s2oqmin paasadnon ol tuds souge ol 21 8 2

A

Even if there was a Confrontation Clause violation, the Court concludes that any such error 3
g0 2idT das 11 .S 1 oV 1sdoolt ins roion 100 2is7 - -qrd Hnduagd Ay ogeut e il al 7< :z
would be harmless. An error is harmless unless it ““had substantial and i injurious effect or mﬂuenc

worle onit 2oy trsa(l 1601 bubieb held 9ydoq ot s su0 nasdt senstsh pisem A ot i’;_
in determining the jury's verdict.”” Brecht v. Abrahamson, 507 U.S. 619, 623 (1993) (quo

P4

‘ lu“c(

2107 505l gels snostmoa af hetniog < oo s L) sonobive mes bobigyrib 1 81 .*\
Kotteakos v. United States, 328 U.S. 750, 776 (1946)). In general, this inquiry is guided by several
Fivn) ensol 92i10q sdt grervr 906 £ 20 <idT o it ot nornsisiz gainsqo wd of ourdt |} @]

factors: “the importance of the testimony, whether the testimony was cumulative, the presence or
wifoq odT  eaitilidierog 1er1o 10 oymsbive broagi han el WV no viuisibamn i 0F

absence of evidence corroborating or contradicting the testimony, the extent of cross-examination
1o ot unidyzrs za bib cads bus anilondz si bib orbs twods goadt 8 b s9d V. qoisiy oae

permitted, and the overall strength of the prosecutlon s case.” Whelchel v. Washington, 232 F.3d

102 267 nobemciai gdn 1edsd s 1o so9thigeod 170 15 $-5 Las tadnall ' mosdt tpedt il e
1197, 1206 (9th Cir. 2000) (citing Delaware v. Van Arsdall 475 U.S. 673, 684 (1986)), accord

Slovik v. Yates, 556 F.3d 747, 755 (9th Cir. 2009). A’proper limiting instruction’ makes an error
[ otle ¢f ANSEIL usi20lo 19 ur arsll 2163 D3 LUMWIOY 1) senstol -
732(1986}

'fnore likely to be harmléss; FUnited States v. Lane; 474 'U:S:438,;:450/1106 S/ Ct..725,
‘J)noq oty .nmzl / 1oanut e ves30 eild it v2ilog o 9205990 2 $81i) bm: A0l 7 donain e

| A156,Ya longer jliry deliberation rélative to the- length of the trial‘can indicate the error was not
RTRL] pm - Ot it ol (3w bJN.I/ ‘m}-lq ani”) Tk 38 W g wrosds ot oo

o elnewdasd bj,mm (ol bims zorting s2s0 Letimon pumd M 16tds noietongs || ©°
1) b 1 % (Cedwow aoiteaitesni bowadiey ng 5w ad) ton 21 Jedt bug annienbans | oce
1500 09I <o g 3 a1 e9ri 0t bt condy ded iy 10t b Snol pntisaitas rog -
lshowlm his closing argument that was not true. ,Docket No.17:11,at 16; see also id. at 17, 28, 39.

sHe again chipped away:at the tunnel-vxsnon theory in his rebutta] argument Docket No!7-11 at 68,
69,77, 79. 0
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A harmless whlle a short delrberatlon can lndrcate otherwrse See Umted States v. Velarde-GOmez

sreﬂ"q‘_

'269 F. 3d 1023 1036 (9th C1r 2001), see also Umted States V. Lopez 500 F 3d 840 846 (9th Cir.

2007)

Ah.‘“ e AP "‘, .

The prosecutron mtroduced substantral ewdenoe that corroborated the statements made by

_the anonymous 91 1 phone caller, who provrded the mformatron that the suspect ﬂed in the dlrectron

r SR a4 u i

where the baseball cap was found Most notably, a vrdeo showed the suspect ﬂeemg south from the

Ve e .

. crlme scene weanng a baseball cap Docket No 7 12 at 95 In addttlon, the baseball cap contarned

DNA that was consrstent w1th Drawn s DNA though 1t could not be conﬁnned because of the

quahty of the sample Docket No 7-9 at 88—91 ’I‘he prosecutron also mtroduced eyewrtness

testlmony from one wrmess (LeClalre) who saw Drawn shoot one vrcttm (Wheatfall) and then shoot
[L A '-l [P

another v1ct1rn (Robrnson) in a car nearby Though LeClalre 1mt|ally did not recogmze Drawn ina

e [

photo hneup, six weeks later LeClarre ldentrfied Drawn ina photo lmeup but sard he was only “50

‘percent sure.” Docket No 7 7 at 109 Fmally at tnal LeClarre stated that he 1mt1ally hed to the
police about hrs certamty because was aﬁ‘ard for lns hfe and for hrs famrly Id at 109—1 0. Onoe the‘

F.y.-f‘lk"

prosecution promrsed to protect hrs famrly, LeClarre testrﬁed at tnal that he was certaln Drawn was

the shooter Id at 113-14. The vrcttm Robmson also testrﬁed that he saw Drawn with Wheatfall

right before the shootmg, heard gunshots and then was shot whrle srttrng in his car. Robmson
identified Drawn from a photo lmeup five days after the shootrng but was a reluctant witness at tnal
telhng the prosecutor that people who grow up m Oakland are not supposed to come to court and
testify about what happened Id at 28 'I’here also was ev1dence that Drawn ﬂed the Oakland area
where the shootmg occurred—leavmg behmd lns van; his famrly, and hrs busrness—-and remained
away until he eventually was arrested a year and a half later in Southern Callforma. |

Also supporting the conclusron that any error was harmless is the fact that the tna] court

gave limiting instructions. The trial court also admomshed the jury to not use the evidence relating

to the 911 call to decide the truth of the matter asserted On the two occasrons the evrdence was

i i

, presented the trral court told the jury that the evrdence relatmg to the 91_ 1 call could only be used to

iL -

explam Techmcran Boyle s and Detecttve Rosm s conduct Docket No 7. 9 at 12 Docket No. 7-10

VR LI

at 82 The trral court also gave the j _|ury a hmrtmg mstructron wrth regard to the same evrdence at

el gt - IS Lot rr-ol'«
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Aot ¢ 2w Looist\ 997, _azivaasdio s1poibni tno nobstadileh fyorlz & slidvs rasiamed
the end of trial. Docket No. 7-11 at 91. Drawn has not provided any reason to deps
3,088 bET 002 39000 zomi?, Bovied urdn 992 3 100S 1D (1Q) YE01_£C01 bE Qof
normal presumption that jurors follow the court’s instructions. See Francis v. Frankl
' (¥00<
307, 324 .9 (1985). {

-

art !from the :
|

£t

71 US.

™M

soatstz oty baigsrodones 1edi sonsbiva Ioiinstzduz bysubonni naitas2ong el

[i @i bhoft tosqewz oy 1863 noitsuriotai odt babivoig odw 1310 anordg 1€ 2uogregons ort |
Clause error. Afier a seven-day trial, the jury apparently took less than half a'day to deli

o2 wnioolt 15qzue ael bavrotle oshiv & idnton 120M _hruot 2sw qso lsdsesd arls stordw
jury only took two hours to deliberate on the day of closing arguments and returned a

1 {lgdaend o1 noitibbs nl .2Q 16 S1-¥ oW tasdo0Cl qe Hodvesd & anitsaw snsoe omito
- following morning. Docket No. 7-4 at 39-41. This short jury deliberation relative to t

i9d borrmiinoo od fon biwod 3 dawodt .AVQ 2'nwer(Q ditw insrziznos 2ew 15dt AVIQ
the trial indicates that the jury did not have difficulty in coming to a consensus. Therefo

hsaubouni ozls noiuogzorg adT .10-88 18 ¢V .o/ 124000 .slgmse ot 1o ilsup,

[ {Helissd W) mitaiv opo.joode stwsy( vrse odw (o1isl D) 22ansin ano moil ynomites:

The relatively brief jury deliberation support a finding of harmlessness of any Confrontation .

[ 2 .
berate. The

o
verdict the

¢
t!1¢ length of
b4

Q
that may have occurred is less likely to have actually changed the outcome of the verdict. ““Longer

01

jury deliberations weigh against a finding of harmless error because len
3xin2oo91 1on bib wlisitini gie! st deuodT ydwsen 189 s ni (moznidos) miitaiv 1orlions

Velarde-Gomez, 269 F.3d at 1036 (4-day jury deliberations in a two-count drug cas

nistyo0 26w od 186y Isin 1 boftites s1ictDod viine} 2id 193301 01 bazirfiorq goidusveorg
inference that -impermissible evidence affected deliberations). The hal

siw naetQ vise off Isds baititead ozl noznidosl mitsty odT M 1-Eid 18 B\ 9t0nde od

w60 2id pi yniniz sfidv lode 2sw nods bas atodzrug brsad .gaitoodz ot snoted tigh
admitting the 911 caller’s statements was harmless.

tivr sustolsn s 2ovr 1wd gnitoodz sdi 19t 2 ¢sb ovit quenil olorlg & moit muerQ boitinali
Based on the strength of the prosecution’s case, the corroboration of the anony

-9run3 o1 bazogque lon 915 bosbAsO ai qu wory otlw slgonq tadl w0ius9zorq ot auills
call by the video, the witnesses’ identification of Drawn as

) ot boft ewnrQ 36ds sonobive 2ew ozls 19T .2C 18 W\ .bonsaqed tudw tuods Jiress
limiting instructions, and the len

B. The Equal Protection Clause Claim

¢
I 2
f-day jury c}:liberatié'ﬁs:?'

suggest the jury did not struggle with this case and weigh in favor of finding that any errorzin

gthy deliberations suggest a

5

difficult case.’”. United States v. Lopez, 500 F.3d at 846 (quoting United States v. Velarde-Gomez,

7 off big2 tisd quonil olorq 8 i g1 beitisnabi 9nislDad 196l 2489w xie ,quonil otordy ! -
269 F.3d at 1036); see, e.g., id. (2.5-hour jury deliberations in illegal reentry case suggested any.t

llsitini o 15d1 botete siclDad Jsint 16 ¢lisnil .01 45 8-S oM 19000 “.21wz tnoo19q |
error in allowing testimony or commentary on defendant’s post-arrest silence was

1-R01 5% .¢limsl eid 101 b 93 2id 10t Linfis 25w sennasd vinishoo 2id mwode 9silog i

£l

£ 88
harmless);-~

Ho 95|
> supporteds

D

21 8

i

i

the shooter, the trial court’s proper

0s

gth of jury deliberations, the ‘court concludes that any error with |

s—ezanizud 2id bos vl zid v 2id boidod goivesl—busioae gritoode ol sredw || 1<
respect to the admission of evidence of the anonymous 911 phone call was harmless under the
stmotilsl) madtuod ni 19161 Mad & bon 1wev 6 betesris pryr (llepngvs o litews yswe || S€
- standard in Brecht. Therefore, even if an error occurred, Drawn is not entitled to habeas relief on
i dnds 1ot els 2i 200lmmisd eaw 10m9 wae 18H noizilonbs odd zninogquz cetA £<
his Confrontation Clause claim. , .
»bive adt s2r 100 03 ‘i 91 badzinomibs ozle fwsos Isiv odT .2acirouneni gnitimif svey || S
5 rlf 2i10i26920 ow1 orlt 00 .bsniszas 1st1am sd) Yo diunr sy sbissh of ilso 110 sdy o1 || P

Ino bluoo ileo 11€ a1 o3 unitslsr sonsbivs ads 161 i o blot 100 Isin sdi bainozsig

200" :€1 16 -V .oM 19{o0d 1oubrioo 2 ni208 avitnstsd bns 2% slvod asinindasT nislazs ‘
the trial court refused to resentence him under a later-enacted law that provided

araRz o) of bisgst ity noftwmeni gritienil 5 i odt svsg o2ls oo lein odT .08 15
discretion with regard to a sentence enhancement for use of a firearm. The trial court

N . . 1§
. . '<1_2

oL
Drawn contends that his Fourteenth Amendment right to equal protection was violated when

Ve
sentencing

re, any error

N
%é
1 NN
mous phone |-
0l

8¢
lacked that -
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discretion when it originally sentenced him,

"rvrenQ 18V DR 103 joi1equz sA T aavmgie «ifd bojosisi Mo 1otegue o T

1
s:.

-
¢ -

4 ' 'When Drawn was sentenced in December 2015, he received two sentence enhancements of
amnombrisn|s 0£3 8¢ oni ziggs o sihist ol 1sn1 bag « 7ot smisoad 00 HE violsd [snit gnicved || &
5 || 25 years to life under California Penal Code § 12022.53(d) based on findings that he had used a
LIS 18 S| olT19ruoll notusiong Istps of tdoit & ovrs G wreloly on ol <260 2id of yis riasciiar || 2
'6 || firearm in both the murder and the attempted murder. See Docket No. 7-4 at 81-84 {(abstract of
ton|pi G54 82 o tnzmiosna st 910led hasnsings Lng Letaivaos aovr ole LawsiQ) ¢
]} sjudgment). 9 Sentencésenhancements. under: California /Benal (Code:i§§112022:5(a)(1), . 12022.53(b),
zanlinte bidiol ion aunb tnembnorm A titnooruod od] 1) Deionns esw 080 He nanw ¥
- 811]|and!12022:53(c)-Weres stayed .nSee;Docket:No..7:4! at181:=84:4:At-the; time.of; Drawn’s|sentencing,

9
LI Bl

"yt 19361 bos 19ihise ne Yo adeh

[31p} (EURC Ty TR ELRTE did 5D 18 Jwnedd 1 shque gisdionps) £12 16 £1-F oW 9931200 |

L]

California courts did not have the discretion to strike or dismiss a sentence enhancement agegation

10 || or finding regarding use of a firearm. . _ - ) | I
SHEeT 202,202 2.1 OEE jeohoft oo D) worsidiowW 3§ O
11 . On0October 11,2017, the Governor of California signed Senate Bill 620 (SB 620), a law that
euqrod esz| |l 1o 1ivwr 101 200i3sq ai tisys rdklo seust) sohienoi® Ienpd «id hveiny awer(l i
@ 12 || ended the statutory prohibition on a court’s discretion to strike or dismiss a firearm enhancement
g(:gsmmue nwos scottto doll 50" srsgne sirmatils™) w9 bes lnsguAto o) simolile D udint | S0 o
3&€ 13 allegation or finding. SB 620 amended California Penal Code sections 12022.5(c) and 12022.53(h)Z
- & _ migty eid horgob || £ 59,
= 8 14 || to provide that “[t]he court may, in the interest of justice pursuant to Section 1385 andjat the time=,
@6 noilua|ligre on 2shivorg zirsm ofi ao aoitige Suie 110061 ot anlt ol ze ol ¥ T L
25 15 || of sentencing, strike or dismiss an enhancement otherwise required to be imposed by this section.”s,
§a.§ 26 Tunlssor smse 2ils Luiqobe nojziosh Louiclanuns i ssds omizong nss swoo Igsbst §f &1 €, -
S A 16 || These will be referred to as the “SB 620 amendments.” L g &
gl (B10[ SEIT 231 1) & B8} el e ol mn wiste wowol B moid noiziovh boncassy || of & %
22 17 The SB 620 amendments went into effect on January 1, 2018. Subsequent California caSes=-
:gh Slootoiq |lipo ot 10 noitauisy 2 Twa Y soirequd g’ ) shonisl A od) veided o aobieeos eut) ivas |] T -3
Z 18 ‘|| have held that the SB-620 amendments do “not apply retroactively to cases that [have become]?.
sihot jo2 z||va! 1eiebal betzildaies visslo 1o antnsilags oldrrozes1t0 00 10 .08 visdnos esw misty || 21 N
19 || final.” People v. Hernandez, 34 Cal. App. 5th 323, 326 (2019) (citing People v. Johnson, 32
Two’Y atusqué .U sdred {0
20 || Cal.App.5th 938 (2019)). This created two classes of persons: those whose convictions0 became
"~ 21 || final before January 1, 2018, and those whose convictions became final on or after Janu?ry L, 2018.
' i
22 After Drawn’s conviction became final on November..‘l,.20.1.7.,,he.sought_resente:hcitn_g when
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¢, Statitory amendments, biduglityabout by SB 620 becamie-law ., He conterided, that
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A -
io 9bis2 Diviii‘atgiled in staté'court (asthe(doés' hete) thathis conviction had:adtiyet b;ecéffle final
 When SB 620'was-efiacted! ‘TheAlameda’ Colinty’Supérior’ Coutt rejected his argiment,|finding that
thEonviction becafie fiifal 90°days dfter the‘Califomia Supreme’Colirtdenied review on August 9,
20174.e5 the cofviction: became firial on. November'7, 2017 beforé the!SB620 améndments took
efféctiontJanliary 1220185¢TheAlameda’County SuperioriCotirt'alse explained thatthé California

courts had “unanimously” concluded that the SB 620 amendments’ grant of dis¢retionto strike

firearm enhancements applied only to “nonfinal convictions,” which Drawn’s was not. {Docket No.
17:1274t 21215The Alaitieda ‘Coufity ‘Supetior Court s décision istaistate-1aw! determination,that this
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it boansmsa vilgnigito 1 nadyr nona‘uaxb
superior court the discretion to strike or dismiss a firearm" enharglcement allegation or fi

hnuoipdaed |

prltrs earmrus owi bsvigast s ¢ 10C 1adeas290 n1 haonsings 2pw aweQ nadV/

[Drawn,] who was convicted and sentenced before the enactment of SB 620, is

I .(D(s)3similarly:situated,ifor.purposésiof theilaw,to someoné {whose]icase was not yet f'mal
when SB 620 was enacted. “‘[T]he Fourteenth Amendment does not forbid statutes
2w andsstatutory/ chdriges?ito; Hiave a/beginning; and>thus:tordiscrihinate between| the

l |
nding in his -

<
case amounted to a difference in treatment that violated his rights under the Equal Protection Clause._
£
The superior court rejected his argument. The superior court determined that Drawn’s conv1ct10n
final before SB 620 became effective and that the failure to apply the SB 620 amendments

llod secds agmbnﬁ no bsesd (h)€2.€80S1 7 abo?) Iana9 cimactils) 1obau 51H o) a1g97 2 I 2
retroactively to his case did not “violate Drawn’s right to equal protection. Docket'No. 7-12 at 212.
18-18 18 -V .oV 19lood 997, asbiurn borgmens ot bins 1obwum ody diod ui ansanid l 3

not

appellate court must be followed and may not be “‘disregarded-by-a-federal-court
i convinced by;other,persuasiye data-that;the highest;court,of the,state would-décide othe

12018: 1o mmg ‘inortibnems 09 82 adi inds babulonos “¢lewominsnu® bed zhnoo
Jon 2aw 2 *nvrg1Q doidwr ” enioilaiviios lsnition™ ot vino betlcrqc ainsmaonsras gnsnil

the court meant the date the law became effective. -
. 14

isnismetsoThelsuperior;court:referred to, the date the, law;was . enacted;ybut the context s

rights of an earlier and later time.’”
10rn9onsias 9on9inge 6 22imeib 10 2diniz 0 noitsyrib adt svad ton bib aituon simgtils”)
Docket No. 7-12 at 213 (quoting People v. Floyd, 31 Cal. 4th 179, 181 (Cal. 2003) (quotmg Sperry
eratil o 1o s2u gribsgsr wnibnit 1o |, 01
& Hutchinson Co. v. Rhodes, 220 U.S. 502, 505 (1911))).3
29 g2) 020 1118 s1am92 bengiz sirmotilsD Yo jomavor) ot ,T10L .1 { 1940100 a0 - {1
Drawn raised his Equal Protection Clause claim again in petitions for writ of habeas corpus
5 nr1s9vi} 5 geimeib 10 sAine o noitsruzib 2 fwos s qo nobtididowg vioneta silt bebra || o1
in the California Court of Appeal and the California Supreme Court.” Both of those courts summa{;‘ly:;
bris (9)2.SC0S 1 2no0i1o92 sboD Iensd BimolileD hebnome 089 qe aniboil o noitsgslls { €1 S €
denied his claim. =Y
s Z8E1 013992 of insuzig itaui Yo remsini adi ni on Buoo ofd3] teds sbiveng o1 | B 9 S
When, as here, the most recent state opinion on the merits provides no explanation, thet
1 vd beeoqmi od o1 hotiupsy saiwnstiio Insmoonndns ne ezimezib 1o 9dive .anionvinse to l 2. v e
federal court.can presume that the “unexplained decision adopted thé same reasoning” as the3
" aiotabrouts 055 82+ ol 26 of bergtay od Hiv szodT Il 2 T’: g
reasoned decision from'a lower state court. Wilson v. Sellers; 138 S. Ct. 1188, 1192 (2018) This}
|[18D trsupoedue 810C I vicunsl no 195fYa otni 19w 2insmbisais 020 82 9dT I 82
court thus considers whether the Alameda County Superior Court’s rejection of the equal protections.
1|51 186t 23260 01 (lovitosortoy ¢iqqs ton ob zinombnotns 0S8 82 ol tadr blud sved {f 81 X 7
claim was contrary to, or an unreasonable application of, clearly established federal lawias set forth
1 9\qovd gnidin) (Q102) L8 S8 d12 .quA IsD +E ;s\mmm‘t\ qoo\qeaN Cligaid i en
by the U.S. Supreme Court.
itaivion vzoriw szordi :2riozisq 1o eseesly o boisemy 2idT ((0100) BEQ fit.qqais) || 08
snst 10ofts 10 no lsnit amisved znoitaiviod szotve szods bas 8! OE 1 gsunct swoted lonit |} IS
stnazat 1douns ad T1OC T sademgvol no {anit ormsadd noitoivaod 2 awsid 1eftA ge
’court does not revisit, Hicks v. Feiock, 485 .S, 6214 629 (1 ,983}) (court is Qgtpi;l; e to review state
S LS hination’ O “SHt Tal)? $68 id. 630" 3 (quoting “Wesi v\ Ambrican Te ¢lephone &
T elegmph Co., 311 U.S. 223, 237-38 (1940) (determination of state law made by an mtermedlate

unless it is
r\mse”’), cf

;Estellegv McGuire:502US-62 671(1 991) (federal lhabeas relief does not;lie for errors of state law).
y In,oﬂler;wordsnthtsyoourta.s;analysns of the federal habeas: :claim. accepts Lthat (a)fDrawn s conv1ct10n
nbecame:final on November)7, 201;%;and. (b) -under; California;law;-the .SB|620 ; amendments*dnd not
tapplyitoscases; suchyasﬂDrawn_,{s,;ghabhad}become ,ﬁnal[before*SB 620;took(,eﬁ'ect on January 1,

hows that
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2. Analysis :
_ The Fourteenth Amendment s Equal Protecnon Clause provxdes that no state shall deny to

FEs
§ o’

any person “the equal protectlon of the laws U, S Const amend X]V The Equal Protection

Clause ensures that “all persons snmllarly 51tuated should be treated allke ? Czty of CIeburne 12
CIebume szmg Ctr 473 U S 432 439 (1985) When state action “operates to the dlsadvantage
of some suspect class or 1mp1nges upon a ﬁmdamental nght exphcntly or 1mp11c1tly protected by the

Constltutlon,” that actlon must be analyzed under strlct Jud1c1a1 scrutmy San Antomo ,Indep. Sch.
Dzst V. Rodnguez 411 U S 1 17 (1973) When nelther a suspect class nor a ﬁmdamental right is

rlmphcated the approprlate standard of analysrs is ratlonal bas:s revnew, whlch requlres only that

dlsparate treatment be ¢ ratlonally related to legmmate govemment mterests » Schwezker v. Wilson,

450 U S. 221 230 (1981) The xatlonal baSIS standard presents a mgmﬁcant obstacle to an equal

¥

protectlon clalm as “legnslatlve solutlons must be respected if the ‘dlsttnctlons drawn have some

., r'\:_-‘

basns in practlcal expenence ” Mchnzs V. Royster 410 U S 263 276 (1973) (quotlng South
Carolznav Katzenbach 383 U S. 301 331 (l966)) o » '; o~ ‘;‘
. The startlng pomt 1s to determme the appropnate'leve] of revnew for thxs case. Althoughl

Drawn was treated dlﬁ"erently than persons whose conv1cttons became ﬁnal on or aﬁer January l :

i RV ur e .. o f

2018 that fact does not make h1m a member of a suspect class. See Frontzero 12 chhardson 411

sy

U S 667 682 (1973) (descnbmg classrﬁcatlons based on sex, race, al1enage, and natlonal ongm as”

_ “mherently suspect”) And although hberty 1s affected when a defendant is sentenced followmg a

convnctton thls alone does not mean that dlfferent sentences 1mpmge ona fundamental nght Ccr

Umled States v. Hardmg, 971 F 2d 410 412 (9th C1r 1992) (holdmg that a longer sentence for an
oﬁ'ense mvolvmg crack cocaine rather than powder cocalne does not nnphcate a fundamental or

quas1 fundamental nght), McQueary V. Blodgett 924 F. 2d 829 834 (9th Cir. 1991) (“Leglslators do

not llkely mtend to create hberty mterests when they draﬁ guxdelmes to govem the 1mpnsonment of

¢

state convncts ”) Because Drawn is nelther a member of 2 suspect class nor bemg demed a
fundamental rtght, rational basns rev1ew properly applles to lns clatm and requlres only that the
dnsparate ueatment be ratnonally related toa legmmate state mterest See F oster V. Washmgton State

Board of Przson T erms and Paroles, 878 F 2d 1233 1235 (9th C1r 1989), McQueary, 924 F.3d at
1 5
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l

2 51612 ot Jerl 2sbivorg s2usld noire1019 leupd 2 embmamA dinssnuod sdT
Improvement of sentencing laws is a legitimate government interest. See Foste

supd odT - VIX bnsme J2002 2.U “.zwel ot To noitostorg feups o aoz1sa (as
at 1235 (denying an equal protection challenge to prospective-only application of a new

101q yitisilarat 1o visioilgxa iyt Intnemchnyt s noqy 2sgniqo 10 zeals 105202 smoz 1o |

firearms, Californi

Smotnk an?. etz Iioibi 100tz 1shnu boxvlsns od jeum noisas 1sd? ~noinsiteno”) |
applying statutory changes prospectively is not inherently unconstitutional.” See

irebni 6 von gzela 1oaqaue o yadtion nsdW (EVQN) X1 .1 2.U 116 sowuibhoRt v 3G
Hutchinson Co. v. Rhodes, 220 U.S. 502, 505 (1911) (“[T]he Fourteenth Amendment doe

tiupa rloidw waivsn 2ized lsnoits »i izglens To bisbnelz sisitqoqqs o boinoilqmi |
statutes and statutory changes to have a beginning and thus to discriminate between r

Aowls? “.2lemstni fystmrisvog siamitival 03 botsler vilsnoitsy sd inenussy simaeib

earlier and later time.”). In the context of sentencing, the Ninth Circuit has held that

.
’r, 878 F.2d

[ &
sentencing

Ro.43) “alile bawsan od bluode batsuiiz viclitniz 2nozisq Hs™ 18d1 2uinens seusl) RS '
law under the rational basis standard); McQueary, 924 F.2d at 83435 (citing Foster with approval).

5 sd 0f 293015G0" (66 S1ate nadW (28Q1) QEL LEh 2.1 ATk D guwirdd swwwds\)
In order to make a statutory change to give judges discretion over sentence enhancements

a .
for
o

a chose a starting point for its new séntencing scheme. Setting a starting date and

)

Sperry &
Q B

ights of an

11

slogtedo Ineoilingie B 2raves1y bishnes? 2iend isnoiter sl .(18€1) 0L 182 .2.U 02¢

p) (EVQ1) oVE .70€ .2.U 0% avvzyoR v visned oW 7 .oonsheqxs Inditoerg ni 2ized

| L ((0QT) TEL 10 2.1 £8E sonduesinA 4 nmilow) |
retroactively a statutory reduction in the maximum sentence for second-degree murder):

res2 2ifdi 10t waiver o lovsl sisitqoiqye o oniraaish of 2i niog gnitigie odT
The Alameda County Superior Court cited to People v. Floyd, 31 Cal. 4th 179

afte 10 no lenf sranaed 2noitsiviins azorfvr 2n0maq asl) Yinersib batsan esw mwerQ
in support of its conclusion that the sentencing improvements brought about by

AR & oo 992, zeels 199gzu2 6 Yo 1udmam o mid 9udsm joo 2s0b 198t 1nds B10S

[

oissrl bns s8ensils 908 vo2 no boesd anoiisoitizasia guidiyszeb) (EV0I) £80 .00 2.U
another change to California’s sentencing laws, Proposition 36’s reduction of punis

baanstnoe zi ynsbnslob & nodvs batogfle 2i vitedil dyuordils braA ("oqeue ¢Hussdni
cértain nonviolent drug offenses. Floyd determined that there was no equal protection!
1nsmsbatl §-no sgnigrii zoonotnisz In9isthib 16elr uuom tor 290b snols 2ids .noitoiviios
applying the Proposition 36 sentencing changes only to convictions occurring

nez 19gnol s 1801 aniblod) (S0R] i d10) 1% 014 bST 170 arilvudl 1 2omn bswuh)

119 (10@1 31D di@) 468 028 HEST HLE Movho\d v rinsuQonld, :(drduiy Istnameboid iecup l

iquatt 91y mwvog of 2enilsbing b vert nadw eesaini vhadil 916910 of basiui 7laddil 1on u
provided a rational basis for California to apply

itad 1011 z2sly oogeue 8 To 1sdmsm 6 vodsiun 21 nwerG 9eusdsdl  (“.ziuiviod otste
“:assur[ing] that penal laws will maintain their desired deterrent effect by carrying out

> 231iipoy bas mislo =id o 2ailqqs ¢hsqoig waivei riesd leanobisy adgi Istnomchruit
préscribed punishment as written’”;

Vel o vovao™ 902 " 12s1sini 01612 Sicenitinsl & of hayslor vlsnoiiet sd snoemison sicnazib
had already been sentenced under the former law; discouraging sentencing delays

Ao QA (B 417D di1€) CEST LEEQT LT 278 evlonn hind 2awid T sz o rino@
‘manipulation of the law; and deterring defendants from filing meritless appeals simply

¢l
16

- hothing uriconstitutional in a legislature’s conferring a benefit on prisoners only prospectively.
with enoifonizib’ odi 3 botvagest od feuin e2noituloe svitslzigel™ es .mislo noigestong || €1
Jones v. Cupp, 452 F.2d 1091, 1093 (9th Cir. 1971)-(quoting Comerford v. Commonwealth,

F.2d 294, 295 (1st Cir. 1956)) (denying an equal protection challenge to the failure to ap"f)i

|
(

":—"5—1—.—
=
=4
U~
{os]
(22
I

——
— Y et g e O ey

393

2:33'::

£f 32,6

. y O
oM E

g1 L
Cal. 2003);

o

K

adD

¥

f -t

amendments could be limited to prospective application. Floyd predated SB 620 and concenledé

g1
shments

X
for
of

violation in

0g

after the effective

|

[miit & sipoilgmi ron z9ob onisoo2 1shwoq nadi 19de1 snisd0o Aas1o waivlovnt sengflo | €2
‘probation rather than imprisonment for nonviolent drug possession offenses, applied prospectively

AN

and did not violate equal protection principles in doing so). Floyd identified several reasons that

LC

the new sentencing law prospectively -only:

s
the original

o<

; preventing numerous resentencing hearings of defendants who

RN
and other

3¢
ly[to delay the

< Pzl

6620

Q

9.
s not forbid -

04 )
““[tjhere is -

y2.

S .
date of the new law. See id. at 188-91 (finding that Proposition 36, which generally provided for.
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time of finality. Id at 190-91. Those same reasons would provide a rational basis for California to
apply the SB 620 amendments prospectively only.

Although it may seem harsh to a person, such as Drawn, who ends up on the wrong side of
the dividing line for the application of a new law, a state is allowed to legislate prospectively or
retroactively without running afoul of the Equal Protection Clause. California’s decision to make
the SB 620 amendments prospective in operation is rationally related to the legitimate government
interest in improving the state’s sentencing scheme. The Alameda County Superior Court’s
rejection of Drawn’s equal protection claim thus was not contrary to, or an unreasonable application,
of clearly established federal law as set forth by the U.S. Supreme Court. Accord Peters v. Sherman,
No. EDCV 19-1016-PA (GJS), 2019 U.S. Dist. LEXIS 98142, at *10 (C.D. Cal. June 11, 2019)
(rejecting equal protection challenge to the SB 620 amendments because there is no clearly
established federal law recognizing a Fourteenth Amendment violation when a new law or

amendment is applied prospectively). Drawn is not entitled to habeas relief on this claim.

C. No Certificate of Appealability

A certificate of appealability will not issue. See 28 U.S.C. § 2253(c). This is not a case in
which “reasonable jurists would find the district court’s assessment of the constitutional claims
debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). Accordingly, a certificate of
appealability is DENIED.

CONCLUSION
The petition for writ of habeas corpus is DENIED. The clerk shall close the file.

IT IS SO ORDERED.
Dated: October 15, 2019 ( ; j g ?
SUSAN ILLSTON
United States District Judge

17
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UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ROBERT DRAWN,
Plaintiffs,
V.

ROBERT NUESCHID,

Defendants.

I, the undersigned, hereby certify that:

Case No.: 19-cv-02150-SI

CERTIFICATE OF SERVICE

(1)  1am an employee in the Office of the Clerk, U.S. District Court, Northern District of

California; and

(2) On10/16/2019,1 SERVED a true and correct copy(ies) of the attached, by placing
said copy(ies) in a postage paid envelope addressed to the person(s) hereinafter listed,
by depositing said envelope in the U.S. Mail, or by placing said copy(ies) into an
interoffice delivery receptacle located in the Clerk’s office.

Robert Drawn ID: AY7225

C.S.P. Solano State Prison FA3-127
P.O. Box 4000

Vacaville, CA 95696-4000

Dated: 10/16/2019

Service Certificate _CRD
rev. August 2018

Susan Y. Soong
Clerk, United States District Court

By/ltc /¢
Tracy Gei¥er, Depu
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SUPREME COURT

FILED .
APR 10 2019

Jorge NaVarrete Clerk .

; $252676 ~ Deputy

IN THE SUPREME COURT OF CALIFORNIA

En Banc

In re ROBERT DRAWN IV on Habeas Corpus. -

The petition for writ of habeas corpus is denied.

CANTIL-SAKAUYE
Chief Justice
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Filed 5/30/17 P.v. Drawn CA1/3
NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1 1.15(aL, prohibits courts and parties from citing or relying on opinions not certified for publication or
SL?SB‘Z% glé?l:ﬁreeg,ﬁx%ept as specified by rule 8.1115(b). This opinion has not been certified for publication or ordered published for

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

THE PEOPLE,
Plaintiff and Respondent, A147250.

V.

ROBERT DRAWN IV, (Alamega Courg s
4 Super. Ct. No. C17327
Defendant and Appellant. upet o~ )

DIVISION THREE

Robert Drawn IV was convicted of the first degree murder of Waleed
Wheatfall, the attempted murder of K. Robinson and related ﬁreaﬁns charges. His
defense at trial was that he was not the shooter. Drawn contends it was error to
admit hearsay evidence that police had information about the direction the shooter
fled, and that the error was prejudicial because it tied the shooter to a hat that
contained DNA consistent with his own. Not so. The testimony was properly
admitted for a relevant nonhearsay purpose and, in any evenf, it was not
prejudicial, so we affirm. But we correct two sentencing errors properly conceded
by the People. .

BACKGROUND
The shootings occurred near the intersection of 57th Avenue and Foothill

Boulevard in Oakland, where Drawn operated an auto detailing service out of a 1




space he leased from a car wash. Drawn typically parked his blué van with large

rims at the car wash or on the street nearby.
On the day of the shootings the owner of the car wash saw Drawn

conversing with Wheatfall. From their body language, “[i]t seemed like, you

know, points were trying to be made.” Later the owner heard gunshots, crossed the

street and saw Robinson, in hlS car, shot.

That afternoon M. LeClaire was sitting in his parked truck at the car wash

when he noticed a “big African-American guy with a full beard” in a truck parked

next to his. The man was “talkmg really loud” and apparently arguing with
someone. A few minutes later a blue van with big rims pulled in and parked in

front of LeClaire’s truck. Drawn got out of the van and the bearded man gof out of

his truck. Both were yelling and Drawn said “Come on. I’m gonna go knock this :

nigga’s head off. Let’s go knock this nigga’s head off.” The two crossed the street
to the Safelapd Market parking lof, where a man approached Drawh and extended
his riéht arm as though to shake his hand. Drawn drew a gun, shot the man several
times, then walked up to a parked car and “shot whoever was sitting there through
the window.” The bearded man ran back to his truck and drove away. Nobody
returned to the blue van. '
The next day police showed LeClaire a photo lineup. He recognized Drawn
as the shooter, buf did not want to get involved so he told police he did not
recognize anyone. About six weeks later police showed LeClaire another photo
lineup. This time he identified Drawn “[blecause I didn’t feel I was so much under
pressure like the first time,” but said he was only 50 peroent sure because he was
afraid for his family’s safety. He testified at trial that he lied to police about being
uncertain and lied again at the preliminary hearing because he was afraid of

repercussions from Drawn or his friends. LeClaire decided to do “the right thing”

-



after the prosecutor promised to protect his family, and at trial testified he was
certain Drawn was the shooter.

Robinson testified he was hanging out with Wheatfall at the Safeland Mafket
the day of the shooting. He observed Wheatfall and Drawn havmg a conversatlon
Drawn left but retumed 15 or 20 minutes later. Robinson thought he and Wheatfall
were going to get jumped, so got into his car to put his phones away “[s]o I
wouldn’t break them if 1 get into a fight or something.” Moments later he heard
gunshots. Robinson was shot three times as he sat in his car.

Robinson called 911. A recording of his call Was_ played for the jury. He
said the shooter was “the guy at the detail shop across the street” and had a blue
van. Five days later Robinsoﬂ identiﬁéd Drawn as the shooter from a six-pack
photo lineup on which he circled and initialed Drawn’s photograph.' | »

At trial Robinson was a reluctant witness. He testified he never\éa_w thé
shooter and did not remember being shown or making an identification from a
photo lineup. Bﬁt, he conceded that he recognized his handwriting aﬂd ipitiéls next
to Dra{;(fn’s photo. He later told police he did not know what he was doirfg when ‘
he idéntiﬁgd the shootér because he was on medication. Robinson told the | i
prosecutor that peopie who grow up in Oakland “are not supposed to come to couft
and testify . . . about what happened.”

A. Williéms and R. Lee drove to Safeland Market to see Wheatfall shortly
before the shootings. Williams got out of the car and- gréetéd Wheatfah. Then
they heard gunshots. Lee looked around and saw a tall man in a hoodie and
baseball cap Shooting a gun toward the grbund. She ducked and tried fo drive
away, but her car ran over “somebody or somethihg” so she stopped and got out.
Williams had run behind the market when he heard shots but came back to look for

Wheatfall. Wheatfall was dead, his body pinned under Lee’s car. The cause of




death was multiple gunshot wounds. Neither Williams nor Lee was able to
identify the shooter.

Drawn never returned to the car wash for his van and stopped visiting his
children’s mother not long after the shooting. He called her two or three times per
month, but he blocked his phone number and would not disclose his whereabouts.

Police found a blue baseball cap in the direction the shooter was seen fleeing
from the crime scene. DNA on the cap was consistent with Drawn and could have
come from him, but a statistical analysis was not possible due to the quality of the
sample.

Drawn was arrested in Southern California almost a year and a half later. A
jury found him guilty of first degree murder and attempted murder, each enhanced
for his use of a firearm, and three firearms offenses. Sentenced to 84 years to life
in prison, Drawn filed this timely appeal. '

DISCUSSION
I Hearsay

Drawn contends his convictions for murder and attempted murder must be
reversed because a police sergeant and an evidence technician were permitted to
testify that the blue baseball cap was collected and tested for DNA due to
information the suspect fled in the direction where it was found. Drawn argues this
was inadmissible hearsay and that the error was prejudicial because the testimony
“struck directly at the heart of appellant’s defense that he was not the shooter” and
the brosecution’s case was “not overwhelming.” We disagree. |

Background

The prosecutor moved in limine to introduce a recording of an anonymous
911 call made shortly after the shooting. The caller reported that one of the
suspects dropped a dark blue hat as he fled and described the location where police
could find it. The court ruled the recordil_lg was not admissible as a spontaneous
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utterance, “[s]o it may be admissible for non-hearsay purpose[s], but it’s not
admissible for the truth asserted in the statement.” - |

At trial, the prosecutor asked questions of two witnesses that elici»téd‘
information drawn from the recording. Over a defense objection, evidence
technician Patricia Boyle testified that she placed a placard hext to a baseball cap
found not far from the shootings because she “was advised that the suspect fled
southbound on foot.” The court admonished the jury. “[TJechnician Boyle just
testified that she was advised that the suspect fled this direction. Now, that would
be hearsay if it was being offered to prove that, in fact, the suspect fled that
direction. However, there’s a non-hearsay purpose which is information that was
imparted to Technician Boyle that the suspect fled that way. Whej,ther it’s true or
not, baéed on that information that’s why she placed the placard there and tﬁat
explains her conducii._ That’s a non-hearsay purpose for why the evidence is |
offered.” |

Lead police iﬁ&estigator Sergeant Rosin testified over objection that he had
the cap tested for DNA “because I had information that the suspect in this crime
had ran from the crime scene on foot in a southern direction which would cover
this area . . . .” The court admonished the jury: “Again, ladies and gentlemen, the
statement that Detective Rosin just related about the suspect running on that street
is offered only as giving information to this detective which caused him to have the
hat tested for DNA not as truth of the fact that the suspect, in fact, ran south on thaf
street.” At the conclusion of trial, the court instructed the jury pursuant to
CALIJIC No. 2.09 that “Certain evidence was admitted for a limited purpose. [f] At
the time this evidence was admitted, you were instructed that it could not be
considered by you for any purpose other than the limited purpose for which it was
admitted. [{] Do not consider this evidence for any purpose except fhe limited |

purpose for which it was admitted.”




Analysis

“An out-of-court statement is properly admitted if a nonhearsay purpose for
admitting the statement is identified, and the nonhearsay purpose is relevant to an
issue in dispute. (People v. Armendariz (1984) 37 Cal.3d 573, 585 .. .; People v.
Bunyard (1988) 45 Cal.3d 1189, 1204—1205 . . . ; see People v. Scalzi (1981) 126
Cal.App.3d 901, 907 . . . [ “one important category of nonhearsay evidence—
evidence of a declarant’s statement that is offered to prove that the statement
imparted certain information to the hearer and that the hearer, believing such
information to be true, acted in conformity with that belief. The statement is not
heafsay, since it is the hearer’s reaction to the statement that is the relevant fact
sought to be proved, not the truth of the matter asserted in the statement.” ’].)
(People v. Turner (1994) 8 Cal.4th 137, 189, overruled on another point in People
v. Griffin (2004) 33 Cal.4th 536, 555 fn. 5.) We review the court’s relevance
determination for abuse of discretion. (See People v. Rowland (1992) 4 Cal.4th
238, 264.) |

Drawn contends the court erred when it concluded the challenged testimony
was admissible to explain why police collected and tested the hat for DNA because
“the officers’ conduct and the legality of their actions in collecting this evidence
was not a disputed issue.” Therefore, he maintains, the testimony was not relevant
for any nonhearsay purpose and should have been excluded. Not 50

““A hearsay objection to an out-of-court statement may not be overruled

simply by identifying a nonhearsay purpose for admitting the statement. The trial
court must also find that the nonhearsay purpose is relevant to an issue in dispute.” ‘
(People v. Armendariz, supra, 37 Cal.3d at p. 585; People v. Lucero (1998) 64
Cal.App.4th 1107, 1109-1110.) Here, the officers’ reason for treating the baseball %
cap as potential evidence, i.e., information that the suspect fled in that direction,

contradicted a main theme of Drawn’s defense: that the police conducted a sloppy



and biased investigation, pursuing only evidence they knew would implicate

Drawn while ignoring other avenues of investigation. Defense counsel told the
jury in her opéning statemént that “the police focus[ed] their investigation
immediately on Mr. Drawﬁ and ignored evidence of other possibilities. The police
had tunnel vision. They had a theory about who did the shootmg, and they did
everythmg they could to support that theory.” Repeating the theme in closing, she
argued the police “started with the conclusion that Mr. Drawn committed the_se
crimes, and they worked backwards to support that conclusion; and that is not the
way an unbiased investigation works. Instead, we see the bias. We see the bias—
we see the bias iﬁ the steps that they took in this investigation. We see the bias in
the steps that they did not take in this inVestigation ” So the police “looked for
what they wanted to hear. fitdidn’t fit then' theory, then they disregard it as lies
and fears with no ba51s to support that.” In this context, police retrieval and testing
of the hat for DNA was directly relevant. There is nothing in the record to show
that police had any reason to believe the hat belonged to Drawn at the time it was
taken from the scene. These circumstances were relevant to refute his theory that
he was térgetéd by police. The court’s ruling was well within its discretion.

In any case, admission of the evidgnce was also nonprejudicial. Drawn
complains the héarsay information that the shooter fled southward tied the cap
(with arguably his DNA) to the shooter, but the jury saw a video depicting the
shooter, wearing a baseball cap, fleeing in that direction. That police possessed
information fhe shooter fled south thus had little if any independent significance.
Moreover, the jury was admonished not to consider the challenged testimony as
proof the suspect fled south, and the prosecution evidence, including Robinson’s
identification of Drawn from a photo lineup and LeClaire’s in-court identification,
was compelling. We are satisfied the challenged testimony could not have affected

the verdict under any standard.




II.  Sentencing Issues

Drawn was charged in count three with unlawfully trarisporting an assault
weapon and in counts four and five with being a felon in possession of a firearm.
Counts three and four were based on his possession of an assault weépdn found in
the blue van, while count five was based on his possession of the handgun used to
shoot Wheatfall and Robinson.

The court imposed a two-year concurrent term for count four and imposed
and stayed a two-year term for count five pursuant to Penal Code section 654.
Drawn and the People correctly observe that this was error. Both counts three and
four were based on possession of the assault weapon, so the court should have
stayed count four. (See People v. Jones (2012) 54 Cal.4th 350, 353, 357 [single
possession or carrying of a single firearm on a single occasion may be punished
only once under section 654].) On the other hand, count five was based on
possession of the handgun, so section 654 did not apply. (See People v. Correa
(2012) 54 Cal.4th 331, 334, 342-343.) We therefore order the sentence modified
to stay execution of sentence on count four and impose the concurrent term on
count five, consistent with section 654 and the intent apparent from the court’s
sentencing decision.

Both parties also correctly agree that the abstract of judgment fails to reflect
the trial court’s award of 1,010 days of presentence credit for actual time served.
We modify the judgment accordingly and remand for the trial court to determine
whether Drawn is entitled to good conduct credits not shown on the abstract of
judgment. | '

DISPOSITION

The case is remanded for a determination of whether Drawn is entitled to
good conduct credits not reflected on the abstract of judgment. The sentence is
modified to stay the two-year concurrent term imposed on count four and impose
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the two-year concurrent term imposed and stayed on count five. The trial court
shall modify the abstract of judgment to show this change and to reflect Drawn’s
presentence custody credits and, if applicable, any good conduct credits to which

he is entitled. The judgment is affirmed in all other respects.
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We concur: -

Pollak, Acting P.J.

Jenkins, J.

_ People v. Drawn, A147250

~ Siggins, T
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