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FILEDUNITED STATES COURT OF APPEALS

APR 20 2021FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK 

U S. COURT OF APPEALS
No. 19-17246ROBERT DRAWN IV,

D.C. No. 3:19-cv-02150-SI 
Northern District of California, 
San Francisco

Petitioner-Appellant,

v.

ORDERROBERT NEUSCHMID, Warden,

Respondent-Appellee.

GRABER and TALLMAN, Circuit Judges.Before:

Appellant’s motion for an extension of time to file a motion for

reconsideration (Docket Entry No. 9) is granted.

Appellant’s motion for reconsideration (Docket Entry No. 10) is deemed

timely filed and is denied. See 9th Cir. R. 27-10.

No further filings will be entertained in this closed case.
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*

You have received a JpOy letter, the fastest way to get mail
From: ashteysWhitfield, CustomerlD: 16232285
To : ROBERT DRAWN, ID: AY7255
Date: 3/16/2021 3:19:10PMEST, LetterlD: 1101969963
Location: DVI
Housing: A F 1|031001L D

MAR2l 202,
°0CKE7££T----

Robert Drawn
DVI-DeuI Vocational Institution 
23500 Kasson Rd.
P.O. Box 400 
Tracy CA 95378

/mT?

UNITED STATES COURT OF APPEALS 
FOR NINTH CIRCUIT

Robert Drawn, Case No. 19-17246
Appellant

Request For Extension of Timev.
Robert Neuschmid,

Respondent.
Appellant, Robert Drawn, hereby request of the Court for a 45 day extension, until May 3, 2021, to tile a motion for 
reconsideration in the entitled matter. This motion has been made for reasons as follow:
1. On December 26, 2019, Appellant filed with the Court Ns opening brief for arguments for a certificate of 
appealability.
2. On March 5, 2021, the Court denied Appellant's request for a certificate of appealability.
3. Appellant is not a skilled practitioner of law.
4. Appellant is incarcerated.
5. Consequently, Appellant’s access to legal materials and assistance is severely limited.
6. Appellate is currently working with another prisoner at another institution who is assisting him with the motion for 
reconsideration.

erefore, Appellant humbly request that requested relief be granted.
wA&iA-uaaaam._________

Appellant, In Pro Se.
I, Robert Drawn IV, hereby do declare under penalty of perjury pursuant to the laws of the United States, the 
foregoing is true and correct.
Executed on thisjlav IT

Wh

of March, 2021 at Tracy, California.

Declarant/Robert Drawn IV

1

JpOy Toil your friends and family to visit wwwjpaycom to writs tatters and sand money!
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V* FILEDUNITED STATES COURT OF APPEALS

MAR 5 2021FOR THE NINTH CIRCUIT
MOLLY C. DWYER, CLERK 

U.S. COURT OF APPEALS
No. 19-17246ROBERT DRAWN IV,

D.C. No. 3:19-cv-02150-SI 
Northern District of California, 
San Francisco

Plaintiff-Appellant,

v.

ROBERT NEUSCHMID, Warden, ORDER

Defendant-Appellee.

CANBY and VANDYKE, Circuit Judges.Before:

The request for a certificate of appealability (Docket Entry No. 4) is denied

because appellant has not made a “substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537

U.S. 322, 327 (2003).

Any pending motions are denied as moot.

DENIED.
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APPEAL,CLOSED, HABEAS, ProSe
A

U.S. District Court
California Northern District (San Francisco) 

CIVIL DOCKET FOR CASE #: 3:19-cv-02150-SI

Drawn v. Nueschid
Assigned to: Judge Susan Illston
Referred to: PSLC CET
Case in other court: USCA#: 19-17246
Cause: 42:1983 Prisoner Civil Rights

Date Filed: 04/19/2019
Date Terminated: 10/15/2019
Jury Demand: None
Nature of Suit: 530 Habeas Corpus
(General)
Jurisdiction: Federal Question

Plaintiff
Robert Drawn, IV represented by Robert Drawn, IV

AY7225
C.S.P. Solano State Prison 
FA3-127 
P.O. Box 4000 
Vacaville, CA 95696-4000 
PRO SE

V.
Defendant

represented by Gregory A. Ott
California State Attorney General's 
Office
455 Golden Gate Avenue, Suite 11000
San Francisco, CA 94102-7004
415-510-3838
Fax:415-703-1234
Email: gregory.ott@doj.ca.gov
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Robert Nueschid

Date Filed # Docket Text

PETITION for Writ of Habeas Corpus (Filing fee DUE $ 5.00.). Filed byRobert 
Drawn, IV. (Attachments: # l Certificate/Proof of Service, # 2 Envelope)(amgS, 
COURT STAFF) (Filed on 4/22/2019) Modified on 4/22/2019 (amgS, COURT

04/22/2019 1

4/30/21, 6:20 PM 
Page 1 of 3

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1

mailto:gregory.ott@doj.ca.gov
https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1


STAFF). (Entered: 04/22/2019)

CLERK'S NOTICE re completion of In Forma Pauperis affidavit or payment of 
filing fee due within 28 days. IFP Form due by 5/30/2019. (amgS, COURT 
STAFF) (Filed on 4/22/2019) (Entered: 04/22/2019)

04/22/2019 2

ORDER TO SHOW CAUSE (IHston, Susan) (Filed on 4/29/2019) 
(Additional attachment(s) added on 4/30/2019: # I Certificate/Proof of 
Service) (tfS, COURT STAFF). (Entered: 04/29/2019)

04/29/2019 3

Receipt filing fee paid. (amgS, COURT STAFF) (Filed on 5/7/2019) (Entered: 
05/07/2019)

05/07/2019 4

MOTION for Extension of Time to File Answer filed by Robert Nueschid. 
(Attachments: # 1 Declaration of Counsel in Support of Application for 
Enlargement of Time to File Answer, # 2 Proposed Order)(Ott, Gregory) (Filed 
on 6/28/2019) (Entered: 06/28/2019)

06/28/2019 5

Response to Order to Show Cause byRobert Nueschid. Traverse due by 
8/20/2019. (Attachments: # 1 Memorandum of Points and Authorities in Support 
of Answer)(Ott, Gregory) (Filed on 7/11/2019) (Entered: 07/11/2019)

07/11/2019 6

NOTICE by Robert Nueschid re 6 Response to Order to Show Cause of Lodging 
Exhibits with Court (Attachments: # 1 Exhibit A, Part 1 of 2 (Part 1), # 2 Exhibit 
A, Part 1 of 2 (Part 2), # 3 Exhibit A, Part 2 of 2 (Part 1), # 4 Exhibit A, Part 2 of 
2 (Part 2), # 5 Exhibit B, # 6 Exhibit C, Part 1 of 4 (Part 1), # 7 Exhibit C, Part 1 
of 4 (Part 2), # 8 Exhibit C, Part 2 of 4 (Part 1), # £ Exhibit C, Part 2 of 4 (Part 
2), # 10 Exhibit C, Part 3 of 4, # JT Exhibit C, Part 4 of 4, # 12 Exhibit D-H)
(Ott, Gregory) (Filed on 7/11/2019) (Entered: 07/11/2019)

07/11/2019 2

MOTION for Extension of Time to File Traverse filed by Robert Drawn, IV. 
(Attachments: # 1 Certificate/Proof of Service, # 2 Envelope)(amgS, COURT 
STAFF) (Filed on 8/2/2019) (Entered: 08/02/2019)

08/02/2019 8

08/08/2019 DISREGARD ATTACHMENT - FILED IN ERROR. ORDER by Judge 
Susan Illston granting 5 Motion for Extension of Time to Answer; granting 
8 Motion for Extension of Time to File. Traverse due by 9/27/2019. 
(Attachments: # 1 Certificate/Proof of Service)(tfS, COURT STAFF) (Filed 
on 8/8/2019) Modified on 8/8/2019 (tfS, COURT STAFF). (Entered: 
08/08/2019)

9

08/08/2019 ORDER EXTENDING DEADLINESRe: Dkt. Nos. 5, 8. Upon due 
consideration, both requests are GRANTED. Docket Nos. 5, 8. Respondents 
answer filed on July 11, 2019, is deemed to have been timely filed. Petitioner 
must file and serve his traverse no later than September 27,2019.. Signed 
by Judge Susan Illston on 8/8/19. (Attachments: # 1 Certificate/Proof of 
Service)(tfS, COURT STAFF) (Filed on 8/8/2019) (Entered: 08/08/2019)

10

4/30/21, 6:20 PM 
Page 2 of 3

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1


09/27/2019 Traverse byRobert Drawn, IV. (Attachments: # 1 Certificate/Proof of Service, #
2 Envelope)(amgS, COURT STAFF) (Filed on 9/27/2019) (Entered: 09/30/2019)

11
*

10/15/2019 ORDER DENYING PETITION FOR WRIT OF HABEAS CORPUS 
(Illston, Susan) (Filed on 10/15/2019) (Additional attachment(s) added on 
10/16/2019: # 1 Certificate/Proof of Service) (tlS, COURT STAFF). 
(Entered: 10/15/2019)

12

10/15/2019 13 JUDGMENT (Illston, Susan) (Filed on 10/15/2019) (Additional 
attachment(s) added on 10/16/2019: # 1 Certificate/Proof of Service) (tlS, 
COURT STAFF). (Entered: 10/15/2019)

11/01/2019 14 NOTICE OF APPEAL to the 9th Circuit Court of Appeals filed by Robert 
Drawn, IV. Appeal of Judgment 13 , Order 12 (Appeal fee FEE NOT PAID.) 
(Attachments: # 1 Certificate/Proof of Service, # 2 Envelope)(amgS, COURT 
STAFF) (Filed on 11/1/2019) (Entered: 11/04/2019)

11/05/2019 15 USCA Case Number 19-17246 for 14 Notice of Appeal filed by Robert Drawn, 
IV. (tnS, COURT STAFF) (Filed on 11/5/2019) (Entered: 11/05/2019)

03/05/2021 ORDER of USCA denying request (arkS, COURT STAFF) (Filed on 3/5/2021) 
(Entered: 03/05/2021)

16

04/20/2021 ORDER of USCA denying reconsideration (arkS, COURT STAFF) (Filed on 
4/20/2021) (Entered: 04/21/2021)

12

PACER Service Center
Transaction Receipt

04/30/2021 18:20:26

PACER
Login:

Client Code: jSaronyal0:6373306:0

jSearch 
j Criteria:

3:19-cv-02150-Description: Docket Report SI

Billable
Pages: Cost:2 0.20

4/30/21, 6:20 PM 
Page 3 of 3

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1

https://ecf.cand.uscourts.gov/cgi-bin/DktRpt.pl7156159509762699-L_1_0-1
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Case 3:l9-cv-02150-Sl Document 12 Filed 10/15/19 Page 2 of 17

with someone. A few minutes later a blue van with big rims pulled in and 
parked in front of LeClaire's truck. Drawn got out of the van and the bearded 
man got out of his truck. Both were yelling and Drawn said “Come on. I'm 
gonna go knock this nigga's head off. Let's go knock this nigga's head off.”
The two crossed the street to the Safeland Market parking lot, where a man 
approached Drawn and extended his right arm as though to shake his hand. 
Drawn drew a gun, shot the man several times, then walked up to a parked car 
and “shot whoever was sitting there through the window.” The bearded man 
ran back to his truck and drove away. Nobody returned to the blue van.

The next day police showed LeClaire a photo lineup. He recognized 
Drawn as the shooter, but did not want to get involved so he told police he did 
not recognize anyone. About six weeks later police showed LeClaire another 
photo lineup. This time he identified Drawn “[b]ecause I didn't feel I was so 
much under pressure like the first time,” but said he was only 50 percent sure 

/OH P | because hetwas afraid for his family's safety. He testified at trial that he lied to 
i*tHO police about being uncertain and lied again at the preliminary hearing because 

he was afraid of repercussions from Drawn or his friends. LeClaire decided to 
do “the right thing” after the prosecutor promised to protect his family, and at 
trial testified he was certain Drawn was the shooter. j

Robinson testified he was hanging out with Wheatfall at the Safeland 
Market the day of the shooting. He observed Wheatfall and Drawn having a ’ 
conversation. Drawn left but returned 15 or 20 minutes later. Robinson thought 

) y. tch he and Wheatfall Were going to get jumped, so got into his car to put his phones k t 
away “[s]o I wouldn't break them if I get into a fight or something ” Moments 

* later he heard gunshots. Robinson was shot three times as he sat in his car.

hl I.Robinson called 911. A recording of his call was played for the jury. He 
said the shooter was “the guy at the detail shop across the street” and had a 

1 h i blue van. Five days later Robinson identified Drawn as the shooter from a six- ■ 
pack photo lineup on which he circled and initialed Drawn's photograph.

At trial Robinson was a reluctant witness. He testified he never saw the 
shooter and did not remember, being shown or making an identification from 
a photo lineup. But, he conceded that he recognized his handwriting and 
initials next to Drawn's photo. He later told police he did not know what he 
was doing when he identified the shooter because he was on medication. 
Robinson told the prosecutor that people who grow up in Oakland “are not

. about what happened.”
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20 supposed to come to court and testify ..
.if

21 A. Williams and R. Lee drove to Safeland Market to see Wheatfall shortly 
; t)>r before the shootings. Williams got out of the car and greeted Wheatfall. Then 

k n they heard gunshots.'Lee looked around and saw a tall man in a hoodie and 
i baseball cap shooting a gun toward the ground. She ducked and tried to drive ' C 
away, but her car ran over “somebody or something” so she stopped and got 
out. Williams had run behind the market when he heard shots but came back 

. v to look for Wheatfall. .Wheatfall was dead, his body pinned under Lee's car.
,.\ f i_ . The cause of death was multiple gunshot wounds. Neither Williams nor Lee
i i m

22
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24
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25 was able to identify, the shooter. , t i i
i - \ / .

Drawn never returned to the car wash for his van and stopped visiting his 
children's mother not long after the shooting. He called her two or three times 

L (per month, -but he blocked his phone number and would not disclose his 
u ii . Tu ' v whereabouts.,
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Police found a blue baseball cap in the direction the shooter was seen 
fleeing from the crime scene. DNA on the cap was consistent with Drawn and 
could have come from him, but a statistical analysis was not possible due to 
the quality of the sample.

Drawn was arrested in Southern California almost a year and a half later. 
A jury found him guilty of first degree murder and attempted murder, each 
enhanced for his use of a firearm, and three firearms offenses. Sentenced to 84 
years to life in prison, Drawn filed this timely appeal.

1

2

3

4

5

6 Docket No. 7-12 at 89-92.

7

B. Procedural History8

At a jury trial in Alameda County Superior Court in December 2015, Drawn was convicted 

of first-degree murder, attempted murder, unlawful transportation of an assault weapon, and two 

counts of possession of a firearm by a felon, with enhancements on the murder and attempted murder 

counts for personal use of a firearm. Docket No. 1 at 1-2. Drawn was sentenced to 84 years to life. 

Drawn’s conviction was upheld on appeal to the California Court of Appeal. Docket No. 7-12 at 

89. The California Supreme Court denied Drawn’s petition for review. Id. at 133. Drawn twice 

filed unsuccessful habeas petitions in the California Court of Appeal and twice filed unsuccessful

habeas petitions in the California Supreme Court. See id. at 138-215.
\

On April 22, 2019, Drawn filed this action seeking federal habeas relief on both a 

Confrontation Clause claim under the Sixth Amendment to the United States Constitution and an 

Equal Protection Clause claim under the Fourteenth Amendment Docket No. 1. This Court then 

ordered respondent to show cause why the petition should not be granted. Respondent filed an 

answer. Drawn then filed his traverse. The case is now ready for review on the merits.
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JURISDICTION AND VENUE23

This court has subject matter jurisdiction over this action for a writ of habeas corpus under 

28 U.S.C. § 2254. 28 U.S.C. §1331. This action is in the proper venue because the petition concerns 

the conviction and sentence of a person convicted in Alameda County, California, which is within 

this judicial district. 28 U.S.C. §§ 84,2241(d).
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*,

but unreasonably applies that principle to the facts of the prisoner’s case.” Id. at 413. ‘‘[A] federal 

habeas court may not issue the writ simply because that court concludes in its independent judgment 

that the relevant state-court decision applied clearly established federal law erroneously or 

incorrectly. Rather, that application must also be unreasonable.” Id. at 411. “A federal habeas

1
. t

2

3

4

court making the ‘unreasonable application’ inquiry should ask whether the state court’s application 

of clearly established federal law was ‘objectively unreasonable.’” Id. at 409.

The state-court decision to which § 2254(d) applies is the “last reasoned decision” of the 

state court. Ylst v. Nunnemaker, 501 U.S. 797, 803-04 (1991). When confronted with an 

unexplained decision from the last state court to have been presented with the issue, “the federal
• • f

court should ‘look through’ the unexplained decision to the last related state-court decision that does 

provide a relevant rationale. It should then presume that the unexplained decision adopted the same 

reasoning.” Wilson v. Sellers, 138 S. Ct. 1188,1192 (2018).
' i 1

Section 2254(d) generally applies to unexplained as well as reasoned decisions. “When a 

federal claim has been presented to a state court and the state court has denied relief, it may be 

presumed that the state court adjudicated the claim on the merits in the absence of any indication or 

state-law procedural principles to the contrary.” Harrington v. Richter, 562 U.S. 86, 99 (2011). 

When the state court has denied a federal constitutional claim on the merits without explanation, the 

federal habeas court “must determine what arguments or theories supported or . . . could have 

supported, the state court’s decision; and then it must ask whether it is possible fairminded jurists 

could disagree that those arguments or theories are inconsistent with the holding in a prior decision 

of [the U.S. Supreme] Court.” Id. at 102.
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DISCUSSION23

A. The Confrontation Clause Claim24
* A

25 1. State Court Proceedings
Drawn contended on appeal, as he does here, that the admission of witness testimony

< . ' ’ -

concerning statements made in an anonymous 911 call violated his rights under the Sixth 

Amendment’s Confrontation Clause. In the call, the anonymous caller told the 911 operator that
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concluded that the evidence relating to the 911 call was properly admitted because it was admitted 

for a nonhearsay purpose that was relevant to a disputed fact Id. at 95.

When, as here, the state court has denied a federal constitutional claim on the merits without
Jt

explanation, the federal habeas court “must determine what arguments or theories supported or... 

could have supported, the state court’s decision; and then it must ask whether it is possible 

fairminded jurists could disagree that those arguments or theories are inconsistent with the holding 

in a prior decision of [the U.S. Supreme] Court.” Harrington, 562 U.S. at 102.

1

2

3

4

5

6

7

8

2. Analysis9

The Confrontation Clause of the Sixth Amendment provides that in criminal cases the 

accused has the right to “be confronted with the witnesses against him.” U.S. Const, amend. VI. 

The Confrontation Clause applies to all “testimonial” statements. Crawford v. Washington, 541 

U.S. 36, 50-51 (2004). However, “[t]he clause does not bar the use of testimonial statements for 

purposes other than establishing the truth of the matter asserted.” Id. at 59 n.9.

Confrontation Clause errors are subject to harmless error analysis. United States v. Nielsen, 

371 F.3d 574, 581 (9th Cir. 2004) (post-Crawford case); see also United States v. Allen, 425 F.3d 

1231, 1235 (9th Cir. 2005). For purposes of federal habeas corpus review, the harmless standard 

applicable to violations of the Confrontation Clause is whether the improperly admitted evidence 

had “‘substantial and injurious effect or influence in determining the jury’s verdict.’” Hernandez v. 

Small, 282 F.3d 1132, 1144 (9th Cir. 2002) (quoting Brecht v. Abrahamson, 507 U.S. 619, 637 

(1993)).
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a. The Evidence Was Testimonial23

As the Confrontation Clause only applies to testimonial statements, the first question is 

whether evidence of the anonymous 911 phone call was testimonial. The “primary purpose” test 

establishes the boundaries of testimonial evidence. Ohio v. Clark, 135 S. Ct. 2173, 2179 (2015). 

Under this test, statements are testimonial: (1) “when they result from questioning, ‘the primary 

purpose of [which was] to establish or prove past events potentially relevant to later criminal
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prosecution,’” and (2) “when written statements are ‘functionally identical to live, in-court -
>

Lucero v. Holland,

'r ■

1
l ■

testimony,’ ‘made for the purpose of establishing or proving some fact’ at trial.

902 F.3d 979,'989 (9th Cir. 2018) (quoting Davis"547 U.S. at 822, and Melendez-Diaz v.

>»•2
• t

3
f V ';»

Massachusetts, 557 U.S. 305, 310-11 (2009)).

Emergency 911 cails are sometimes considered testimonial but sometimes are not. See

Davis, 547 U.S. at 822. When the primary purpose of the police questioning over the phone is to
< ; • • • ‘ - .• • . ' :

respond to an ongoing emergency, the 911 call is not testimonial. Id. On the other hand, when the 

circumstances show that there was no on-going emergency and that the primary purpose of the 

interrogation over the phone was to “establish or prove past events potentially relevant to later

4

5

6

7

8t

9
i i

criminal prosecution,” the 911 call is testimonial. Id. The following circumstances all indicate that
'*>. j; »' j r c

the 911 call is less likely to be testimonial: if the caller is in imminent danger while on the 911 call; 

if the caller is relating events that are actually happening as opposed to past events; and if the

10

11
\ 1.

« 12 

o a 13 interrogation is less formal and the caller seems more frantic. See id. at 827.

Here, as Drawn argues in his traverse, the evidence about the substance of the 911 call was 

testimonial because it was to establish past events that were potentially relevant to a later prosecution * 

rather than to respond to an ongoing emergency. See Docket No. 11 at 2. As the California Court • 

of Appeal also noted, the call was made shortly after the shooting occurred, not during the shooting.
’ i, [5j - ■ . ■< {" i

DocketNo.6-1 at 14. The questions asked by the 911 operator concerned the location of the dropped 

baseball cap, the color of the suspect’s car, the color of the cap, and the description of the suspects. 

Id. at 15. These questions were all related to past events that had already occurred. Also, the 

anonymous caller did not seem particularly frantic or frightened because of some imminent danger. 

Id. at 15. Though the caller did seem concerned about the police inadvertently revealing his identity, 

he did not face an imminent threat of harm. Id. Therefore, evidence about the substance of the 

anonymous 911 call is testimonial evidence.
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b. The Testimonial Evidence Was Properly Admitted for a Purpose 

Other Than the Truth of the Matter Asserted

There is one important exception to the general rule that the Confrontation Clause applies to
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i ' • -r ■fi 28 testimonial statements: the Confrontation Clause does not bar the use of testimonial statements for

8



Case 3:19-cv-02l50-SI Document 12 Filed 10/15/19 Page 9 of 17 
• iwl r: i i •!* v-.. i 'ii wh *V .»>* ux 'v .?v »

purposes other than establishing the truth of the matter asserted. Crawford, 541 U.S. at 59 n.9; see 
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Here, the evidence was introduced for the purpose of explaining the conduct of police
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motive of both Technician Boyle and Detective Rosin in searching for the blue baseball cap, 

i sm eiirrmq vijioilqxv Yn<»\mat’ j jujo'J ominquii gotot* bojmU *jr!J v/i ggnitiori | V
marking the cap, and testing it for DNA. See Docket No. 7-12 at 95. Without the evidence of the 

■> mint onr jmi7ojq ficflj larbu o^oqruq r, i6I bD^uboiini on* JLfl/ IfiinomiteDt
phone call, Technician Boyle and Detective Rosin’s behavior may have been challenging to explain, 

ini ) fioum.'KrttrroJ n jon >.tw viwh tr,m noteubrioo t'iVHYj4jU>u d;u .viotDiofi I .b'jfr^u
With the evidence, the jury was able to understand what made these persons behave the way they

l'jibi vxodfifl InisbDt Jhbtuj// ton eoob
did. Therefore, the exception to the general rule from Crawford applies and evidence re ating to thej

11 2. c.
anonymous 911 phone call is admissible.
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and tested the baseball cap—was not relevant. Docket Nos. 1 at 22,11 at 4. This Court disagrees.^ 
JvattDf>n3 bi.rl'** lr 8<oInu «fev!rrri«fl t\lotto n/v .«aalrmeri ad f/uo// || d! ^ ^
A main defense theory was that the police had decided that Drawn was the shooter and had 

'V|) Klti ,V|0 d.U VOc .lUviwniUnrtk » \\\ > Hu
disregarded any evidence that might have pointed to someone else. Defense counse urged this”1- 

iuni‘1 <^i niupm r.i/i: Jinori^a nl {(u**vn<>vv ,y£\ •/vuAvuWu'A
theory in her opening statement to the jury: “This is a case where the police focus their investigation 

dim .DnJriwriuo xbiv/ (jmmktj) DfU vjHi-yi/j .vfioffiiiasi rjftT io oonuTyxirm tj/ir* ;?.ioVju\ || P.l
immediately on Mr. Drawn and ignored evidence of other possibilities. The police had tunnel 

-jyoij io inoi/o >iu ./riormr8.Di DfU ajnUDilieiino-j io ^mimodoriop Donabiva'to DonD'dn | 0£
vision. They had a theory about who did the shooting, and they did everything they cou d to support
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that theory.” Docket No. 7-7 at 22.1 Regardless of whether the information was correct that the 
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Defense counsel returned to this theme in her closing argument, as she hammered on the 
. tunnel-vision theoryrepeatedly.- Docket No. 7-1 fat 40*42, 63; see, e.g.,id. at 40 ((“I did mention 
tunnel vision, and that’s because the police in this case had tunnel vision. The police were focused 
from the very beginning on Mr: Drawn as a suspect in the case, and they focused their investigation 
on that theory.”); id at 41 (“The police started with their conclusion - they started with the 
conclusion that Mr. Drawn committed these crimes, and they worked backwards to support that 
conclusion, and that is not the way an unbiased investigation works.”); id. at 42 (“Police in this 
investigation looked for what they wanted to hear. If it didn’t fit their theory,'then they’ disregard it 

^as lies and fears with no basis to'support that.”).-The prosecutor also mentioned that defense counsel 
' had begun the trial with’ari argument that the “police had tunnel vision? arid the prosecutor^ed to
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3 .bvp'.'^s din! aril snM/didcjgo /;fd‘ e-y»o?;ua I
suspect dropped the baseball cap, by showing that a technician marked the baseball cap as evidence *

TJimbp {huq'on nuoi ardbntU .(O HiP) M" „W UP. i /jtvny\ i #■-'«'./ |! C
and the lead investigator ordered the baseball cap tested for DNA evidence when neither knew

ztt Irr4n'jif;t> .uflJom aid bofaiJ bfjri ^dist wrt v*Atc h r>\ Jnjrrr M*ro>V- It 
whether Drawn was connected to the baseball cap, the prosecution was able to show that the police

imbm/bh ovotti ol for* .awr/iu? mV) hoiocrroo iv/po// Ichor- /<lv; //otU M |l £
were doing a normal investigation rather than an investigation focused solely on proving that Drawn

.(mi.t-dv vdi |! ?,
was the shooter. The evidence showed an unbiased investigation rather than a biased one.

ubrm sill jnbdftiqx? rlo iaoquiq erf? r>t taouhoflni piw; oxiobi/^ swtt !l D
The California Court of Appeal reasonably could have used the above line of reasoning to

iCafB orft Ir-dT amt <n-n li.whorl//*lo f>/dtn,', ai .nboJl j/JaalaG hna M/oH nr.ijiurtxd II V 
conclude the admission of the information from the anonymous 911 phone caller was not a violation
bfjhnal Iln wiodq 110 siiom/mmr. odl mod nui^rnv.mi orfT jV o» ornho orii oral |l ?■ 
of Drawn’s Sixth Amendment right to confrontation. This reasoning is not inconsistent with prior

d wild oil! lot jmifOnw? ni nfcofl wfciafet! but; slvofl nsbinrbvi rU>4 io ydrom J! o 
holdings by the United States Supreme Court because Crawford explicitly permits the admission of

t/v orit Ji/n/ltiW .c<? islI-T .o/ b/hoCt ■vk' .A’/(l lot ti vud^! bnt .qs:) vdJ *m»>hcm ft 01 
testimonial statements that are introduced for a purpose other than proving the truth of the matter

/nrmoi/f.rfvd/fuaofl jyitoobGbni: jl/oft uJjmdx>V .Ifw ano/lq *| ; 1 
asserted. Therefore, the state court’s conclusion that there was not a Confrontation Clause violation

J o/r/tad monoq $bcrn redv/ hwn^obfu or uldjr* -r.a (iuj[uri! .vxvsibit'j wll rfjitf 11 
does not warrant federal habeas relief.

n yjnibivtf bus auHqqcVvo\mvO moil “jlm buiarog cril o! noifqyv/3 odJ ,viota*bi1 F .bib £f

Miktimbn «ii Ibo anoriq 119 ?i!om (lions M

iq stO 7f(/r y/oifp oi-*-oo!!t*bi jifnol wvqun •inm^non Ml ?wjuig ny/mfi
Even if there was a Confrontation Clause violation, the Court concludes that any such error j

KHpidT .F tn ! f ,££ Is 1 tc>V MooG im. 'otoi ion *].// • -qoo JM'jMvh Ibfcyl f»'u) U n» _ _
would be harmless. An error is harmless unless it ‘“had substantial and injurious effect or influence^.

>f)d? $r|? ?v.v rr//inCI isdi bvbi--t>h her I ojdoq *vdf inrlj >wti /in^dr firisrri A II 11 H
in determining the jury’s verdict.’” Brecht v. Abrahamson, 507 U.S. 619, 623 (1993) (quoting!,

ipituod 7noomo3 oj h^rni'/q ‘/j.H Jduim ji-dj 5vd‘jh>V‘i 'ns b*->b*mr>v’b I 81 _ w
Kotteakos v. United States, 328 U.S. 750, 776 (1946)). In general, this inquiry is guided by several

Mi^iJeL’jolsohoqvdJ^riv/W'rofcpi^irrr' •{•»jj*»rlto*!mifn*‘JB!?.&nm9qoirfl<d zioorli | 01
factors: “the importance of the testimony, whether the testimony was cumulative, the presence or

joiloq sdT swJibdh-xoq i^dJolo oo^obi/v* bmonqi htm nv/ciCJ if/ no vloinihwnffri i Of 
absence of evidence corroborating or contradicting the testimony, the extent of cross-examination

no? vodi ynirfr/vj/y bib /wO bus .vniiood? bib orlv/ ujodu {vja.fi i-.nrf /3dT n^^iv |j 1 c 
permitted, and the overall strength of the prosecution’s case.” Whelchel v. Washington, 232 F.3d

100 ?uv/ noijemvdui 3rir lodtad/^ 'to ’.'.f. fs T-V .»«/ 1‘jJ^on " not-dr irdt I!
1197, 1206 (9th Cir. 2000) (citing Delaware v. Van Arsdall, 475 U.S. 673, 684 (1986)); accord

11 ?.£
Slovik v. Yates, 556 F.3d 747, 755 (9th Cir. 2009). A'proper limiting instruction makes an error 

inififl oil* efi .jnomu^u ijmsolo ion m ziul ol oomjjjOi r>*uno'j »?ii5tyU ’ ||
more likely to be harmless' ^United States V. Lane'414 U;S.' 438/450/*106 S.'Ct.'>725,[732 (1986).
/ ‘jaiioq ort 1 ,noi3» / bqnui btsri cirli m *r;i!oq wii 9^uiiD*jd ^‘isrb bnc fnr>^i / t&nniit l ^
’ AlsoJ^a longer^jury'deliberation’relative’ to the length of the. trial‘-can indicate the error was not 
ns!* - uouubiro *nom niiw b'jruu on4”) II- Jr. \w \ furir no
oJ s(/!fc//>fosd b'xWo// -{■idj bm; .riornh^ visrlt bsliiffimoo n.v/nO .iM itifir noieubnoa 

T*) Jn :C'Z*vyn noiJcyUeiW/ni bo^.idnu ns /»// Jon zi JsrlJ bnc .noiaubnoa 
biu il-JiU -/lovtl Tiviij Cl i liuib ?ni .ISOfi Ot b*?)crsv/ /?f{j Jnd// bo/ool nOflsah^'J'/Mi 
jshowjin his closing argument that was not true.Docket No/,7-1 Tat 16; see also id at 17, 28, 39.
, He again chipped away at the tunnel-vision theory in his rebuttal argument^ Docket No.17-11 at 68, 
69,77,79. 1
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• i

harmless while a short deliberation can indicate otherwise. See United States v. Velarde-Gomez,
.. . ■ • *.' e . 'I. V'r <•- ' 'V ' . ■ - ■ . E

269 F.3d 1023, 1036 (9th Cir. 2001); see also United States v. Lopez, 500 F.3d 840, 846 (9th Cir.
‘ . * • ■ -v ♦ . •' • ' « f: '' • • •, : ■ \

2007).

1V

2
/■

. J
I

3i

{

The prosecution introduced substantial evidence that corroborated the statements made by
• , r • " • “ . \ '• . . ; ; ' v • K . ' f' " r

the anonymous 911 phone caller, who provided the information that the suspect fled in the direction
• •■‘V- 'T'f j *ji j r - v^ii! • ■ l .. - H .*■

where the baseball cap was found. Most notably, a video showed the suspect fleeing south from the 

crime scene wearing a baseball cap. Docket No. 7-12 at 95. In addition, the baseball cap contained 

DNA that was consistent with Drawn’s DNA, though it could not be confirmed because of the 

quality of the sample. Docket No. 7-9 at 88-91. The prosecution also introduced eyewitness 

testimony from one witness (LeClaire) who saw Drawn shoot one victim (Wheatfall) and then shoot 

another victim (Robinson) in a car nearby. Though LeClaire initially did not recognize Drawn in a

4

5
i ,

6

7( <•

8

9

10
a* ■ t

11
/ V

photo lineup, six weeks later LeClaire identified Drawn in a photo lineup but said he was only “50 

percent sure.” Docket No. 7-7 at 109. Finally at trial, LeClaire stated that he initially lied to the

« 12 

cS-2 13
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co, O

’ 2 S 15 
. 8 B:

+Z CO

■ S S 16
■o £ ’© 4> jy

« *
police about his certainty because was afraid for his life and for his family. Id at 109-10. Once the

t t ■ *
prosecution promised to protect his family, LeClaire testified at trial that he was certain Drawn was 

the shooter. Id at 113-14. The victim Robinson also testified that he saw Drawn with Wheatfall 

right before the shooting, heard gunshots, and then was shot while sitting in his car. Robinson 

identified Drawn from a photo lineup five days after the shooting but was a reluctant witness at trial, 

telling the prosecutor that people who grow up in Oakland are not supposed to come to court and
• 1 • • • ( • i / .f. , , -1 f •: .<*••* • ' . ' >

testify about what happened. Id. at 28. There also was evidence that Drawn fled the Oakland area 

where the shooting occurred—leaving behind his van, his family, and his business—and remained
, v- <•=. ; '

away until he eventually was arrested a year and a half later in Southern California.

Also supporting the conclusion that any error was harmless is the fact that the trial court 

gave limiting instructions. The trial court also admonished the jury to not use the evidence relating

to the 911 call to decide the truth of the matter asserted. On the two occasions the evidence was
' .•. •'ii ■

presented, the trial court told the jury that the evidence relating to the 911 call could only be used to
. . • . . •' ( • ‘, ' '• i , ‘ "». ,• :i i ’ > J ■ i ' i- . ,'f ■ ( ,

explain Technician Boyle’s and Detective Rosin’s conduct. Docket No. 7-9 at 12; Docket No. 7-10 

at 82. The trial court also gave the jury a limiting instruction with regard to the same evidence at
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ssmoO-aW }\a'l .v ?.m\2 Wm\3 sa?, .aaivnarilo SJcoibni rico noilmadilab liorla g aliriw gaairmcri t 
the end of trial. Docket No. 7-11 at 91. Drawn has not provided any reason to depart from the c

$ ,0£8 bE.T 00£ .-I ov,\a ;MQ0£ .liD filQ) b£0! .££01 bC,3 QdC l| 1
normal presumption that jurors follow the court’s instructions. See Francis v. Franklin, 471 U.S.

.(YQ0£ n

1
/iO rhQ) di

2
c.

f307, 324 n.9 (1985). j,
lamaifite aril baiGtodoiioa led] aanabiva (chnetedua baanboiini xioijuaaaoiq ariT

The relatively brief j ury deliberation support a finding of harmlessness of any Confrontation
Ini baftlaaqaua aril lerti noilGfxno'tmaril babivoiq or!///taflGaanoriq MO aixom/noriB aril I Z

Clause error. After a seven-day trial, the jury apparently took less than half a*day to deliberate. The
oa gxiiaaft ioaq2U2 aril hav/oria oahiv e .vfdfiion ieoM .bnuoLefiv/ qca ilndsafid aril atari// |
jury only took two hours to deliberate on the day of closing arguments and returned a verdict the

nilfiriaandariMioilibbartl .2Q Ib £I-V .old tS/boG .qB3 IlndasGd b snitEa// shop?, arniia V 
following morning. Docket No. 7-4 at 39^41. This short jury deliberation relative to the length of

ad barmftnoa ad ion biuoa li risyjoril .AWG a'nv/eitl riliw inaisignoo acv; lerii AMO | 8
the trial indicates that the jury did not have difficulty in coming to a consensus. Therefore, any error

baaubotini oalfi noiluaaeotct ariT .IQ-88 ns Q-V .oW laitecO .alqrrtfig aril la yiilGi/p ] Q
that may have occurred is less likely to have actually changed the outcome of the verdict. ‘“Longer

nfiOlfillnariW) milaiv anojoorianv//nG v/figori//ft/imDaJ) asqflli// anomerit vaomrlaai |, j|| 
jury deliberations weigh against a finding of harmless error because lengthy deliberations suggest a

3sin2ooai Jon bib Ylteifmi aiialDaJ riguoriT .ydteamfia e ni (noanidofl) mitaiv taxbonc 111. 
difficult case.’”. United States v. Lopez, 500 F.3d at 846 (quoting United States v. Velarde-Gomez,

v ari bin? Ji/d quanii oioriq e xii ny/mO baftilnabi aiieDaJ tam( ariaaw xia ,quartil oioriq J £I K 
269 F.3d at 1036); see, e.g., id. (2.5-hour jury deliberations in illegal reentry case suggested any.?

llGilini ori lerii batela aiiclDaJ ib vllBniH .001 je V-V .old lariaoG ".atua inaataq £1 &
error in allowing testimony or commentary on defendant’s post-arrest silence was harmless);^

I-Q01lfiVA .ylimst giri id) bfuj aiil airiiol bi/ritB an//DaunDad vjnijjnoo siri luodB ajiloq j M ^ ->■
Velarde-Gomez, 269 F.3d at 1036 (4-day jury deliberations' in a two-count drug case supported^

nisfiaa an// ari isrii lehj in baftilaai a-iicDaJ .vlimal atri Jaaiotq oi baaimoiq xroiiimgotq | ?. I
inference that impermissible evidence affected deliberations). The half-day jury deliberations!

riw n//mO v/B3 ari ix;ri3 bafiilpal oslc noamriofl miiaiv ariT .M-U IjbVA .talooda aril | i)t c ^
suggest the jury did not struggle with this case and weigh in favor of finding that any errorriri^

tea aid ni gniliig aliriw lorie anv/ narfi bnn ^ioxlgnug bisari ,gniioori3 orli a'lo'lad Idgh VI §. £ 
admitting the 911 caller’s statements was harmlessr g 5,

flv/ insrai/Iai e anv/ wd sniloorfc aril iaflc 2 (nb o/fi qusnil oioriq 6 mofl nv/mG baf» imabi 81 S 
Based on the strength of the prosecution’s case, the corroboration of the anonymous phone

anion oi baaoqqua ton am bfinirifiO ni qa v/ara oriw alqoaq mrfj loiUDaaoiq aril quillot || Pi
call by the video, the witnesses’ identification of Drawn as the shooter, the trial court’s proper

3 orit baft nwjj^G 3firiJ aonabiva 3CV/oslfi aiarrr .3£jb.\\\ .banaaqcri li,ri//mode/liiaai | G£
limiting instructions, and the length of jury deliberations, the'court concludes that any error with

;b—22aniaijd alrf briu .vlrmcl aid fnev sirf bnrriod an(VEat—barmooo qnilooria arii atari'// || II
respect to the admission of evidence of the anonymous 911 phone call was harmless under the

.frimo’tilfij (naxiliJoB ni taiclllnri n bnc mav b balasrir. ?&// vllnutna/a ori liinu ysv/n || 
standard in Brecht. Therefore, even if an error occurred, Drawn is not entitled to habeas relief on

rh inrii ttift srb zi zsolmmt p.bw iot^o \rtfi isrii noigxxJonoo srfi uninoqqua oalA 
his Confrontation Clause claim.
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B. The Equal Protection Clause Claim

fno biuoa (Igo 1IQ aril oi gniistei asnabivs orfi Jcril ^tix[oril bloi Jtboo leiti arb .bamaasrfq
Drawn contends that his Fourteenth Amendment right to equal protection was violated when

ooG ;£l tfi Q-V .oM lariooG .loubnoa s'mao# aviiaalaa bxiGa'al/oH nBbirtriaaTniGtq/a | V£
the trial court refused to resentence him under a later-enacted law that provided sentencing

arrma aril oi bifigat rijiv/noiiainJdni gniiimil b aril a/fig oalfi ftuoa Inin ariT S$1G I 8£
discretion with regard to a sentence enhancement for use of a firearm. The trial court lacked that
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^discretion when it originally sentenced him.
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rjHntf fntsp'd srii lobnu ztrigh aid boinioiv tr.tii inorniBo*?! ni oonsiaffib u ol bolm/omc ages 
1. Background

nv/friC] lerli o^mm^D nuoo ‘lohdqua oriT .momugiB dri botesjpi ruioa lohsqu? oriT
When Drawn was sentenced in December 2015, he received two sentence enhancements of

0£d 8<t srii /iqqu oi oiuliot oril nn\) hnr, *j/hoolto sm/soad 020 8Z yidhri laml omc-jod I y
25 years to life under California Penal Code § 12022.53(d) based on findings that he had used a 
.oK J^JhoU .rto'mioiq loops oi irfgh *‘nv/«-;(i srclow ion orb ytra aid os vlo si ias&ifsi ?.
firearm in both the murder and the attempted murder. See Docket No. 7-4 at 81-84 (abstract of 

i 82'to mor'iftorto sril otofori b^onoino^ brio tetoivnca acvr oil// j^n //mClJ $
ljudgment).o£!entence/enhancements. under-California j^enali6ode;i§§dl 2022:-5(a)(l),. 12022.53(b), 
file bidiol ton tiwb inornbnomA tiirrjonoo'i trill)"' .btiwe as1// 0£d 82 noriV/ | ^
i'and'fl2022^53(c)fWere}stayed.n5ee;fDocket':No.t7T4fati81rT84'.ff'At'thejtime':ofiDrawn,s sentencing,

*’’■ 'jrith 101/51 bcm loihoo nr>'to airigh 8
California courts did not have the discretion to strike or dismiss a sentence enhancemen 

upWttJO!: .tiOi 181 .eVI fIiMr.0 K ',\^V gniloup) CI £ n,£l-f .oWtefeoGI
or finding regarding use of a firearm.
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, a law that

l "On October 11,2017, the Governor of California signed Senate Bill 620 (SB 62C
jrl to liv// idl anoitfisq ni niogo rnbib sati/sH /toliootoiO’ icf.ip^ 'hi bsmi tr-ftmG
ended the statutory prohibition on a court’s discretion to strike or dismiss a firearm enhancement 

nuo'j o>orifto rirofi .nuo'J smmq»2 oimoiilfi'*) ydr hmi losqciA'totwo') gimo'ttloD *»rit nr I 1 f
allegation or finding. SB 620 amended California Penal Code sections 12022.5(c) and 2022.53(h)?
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to provide that “[t]he court may, in the interest of justice pursuant to Section 1385 and at the time?' 
iq/o on eobi/oiq ainsrrr orfr no noirriq', bToaoi mom aril .oiuri ac .noriW jj Al
of sentencing, strike or dismiss an enhancement otherwise required to be imposed by this section.”:?, 

wftfiin smsfe sti? boiqobG noiahsb bMerofq^uruj*' 'jtis terh !jmis?/yiq ns^ rtuoo lciobs/ ‘ * ^
These will be referred to as the “SB 620 amendments.”
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The SB 620 amendments went into effect on January 1,2018. Subsequent California cases- 

yjpo ortt3o fioi/^j>i a'truo’J7o;ii/qu<? (jm/u') i-ibvmBfA stll 73/51^^mobfe/iou auril nuo*> j| ff B-
have held that the SB‘620 amendments do “not apply retroactively to cases that [have become]-

vs' Iftiohdi homil6ni?'j vlist/lo #‘to nohnailnqB 'Jdr.vmcxmt no v> .oi v*ra?ino#A zzu mto |j ?l ?s
final.” People v. Hernandez, 34 Cal. App. 5th 323, 326 (2019) (citing People v. Johnson, 32

.nuo'3 ornoiquS .£.U aril vd j| <M
Cal.App.5th 938 (2019)). This created two classes of persons: those whose convictions became

final before January 1,2018, and those whose convictions became final on or after January 1,2018.
[| \t

After Drawn’s conviction became final on November^,.201.7,he.sought resentencing when
o'osij !r*n ?a rmoD) 18801) P2(' JSjb .P.U rAd\\) ion ?sob rji«p* jj .r the.statutory.amendments.brought^about by SB 620 became 1 aw.^■,He contended that denymg the
i uujujmi-, <f ijiiiji/ijp; ?..vT 0’,aj :i. .t-ft j'Ji* ,w//»i ‘Jtuic nj siOUliJilfii tfJi/JUJ sc
im vd sbfiiri '.vnl sinfelo noijr.nirrnalsb) (0KJf j 8f.-V££ Xtt .?J<J IK ,.<0

i .n „ ...! *'-»------- il— od .toe -{Rfri bftfi bewolic/l ad Jgum tiuoa ^J/iflsqqG ^,r
srifo >r^?t3?mwn/airgu^d!4A stafe'bouft^^'hefcides'here) that-hislsqhvictiOh'Wad'ffOtiyet become final 

when SB 620fwas"efTabted? *Th^AJltee^Cofuhty,Superi0rJC6urtrrej€bted his argument,iifmding that 
ftherc3rivictioTn b‘ecamerfiifalf90'days kfter-dieG^i^im^Supreih'e'Gburt^denibdreview on August 9, 

Tf2017|n.Sr/tlie^riyicti6ri^bedame fihal’Oii.Novembef ^7, .20P7/b'efore thelSB '620 ^amendments took 
OeffdctTDriyahuaty^^OlS^^e'fAlamedaJGbuhty'Superiof^Court'also explained-thaUth]e California 
courts had “unanimously” concluded that the SB 620 amendments’ grant of discretion ^to strike 
firearm enhancements applied only to “nonfinal convictions,” which Drawn’s was not. ( Docket No. 
l7:l-2:at'2l2P:n:ie‘;;AlaaTiedarG6unty'Supefib'rf(rdurt’s'decisitjh'is/aistate'law:determinati1on^that this

.ovfj'jaTlo arr/.j^d v/g! aril oJeb orii mnum nuo*j ’^rii
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.miri boDnoinsa vilcotgiio li nsriv/noitsiaaib, i . 
supenor court the discretion to strike or dismiss a firearm enhancement allegation or finding in his *1

case amounted to a difference in treatment that violated his rights under the Equal Protection Clause.
brmom>hfi8 . I j £

The superior Court rejected his argument. The superior court determined’that Drawn’s] conviction
J3flfi9 9Dri9lri^? ov/t bsvmsi sri ,c I0£ iddoressG ni baorisiro?. rrw av/mQ nsrfW 
became final before SB 620 became effective and that the failure to apply the SB 620 amendments

ari Jcrh agnibnif no bsand (bit^.SSOSJ § oborJ Ians*! crmolilfiD isbnu oiil 01 z\nsr ?£ H
retroactively to his case did not violate Drawn’s right to equal protection. Docket’No. 7-12 at 212.

i-V .oW !3>boG 39?* .i&bujffi boiqmeUE erlt bne isfrwm sth riiod rti rmnsifi | d 
[Drawn,] who was convicted and sentenced before the enactment of SB 620, is not 

1 f( 0(6)?similafly-situate(l,ifor.pu!poses?of thellaw,'4o someone [whose]icase .was notlyet final 
when SB 620 was enacted. “‘[T]he Fourteenth Amendment does not forbid statutes 

gTr//maaLnd;Jstatut6ryycharige^tOiKavefa'/beginnihg;iand>thus>toidiscriminate5ibetweeri the 
rights of an earlier and later time.’”

lornsormrins sonoinsa a zztmzib io o>fnJ3 oi noiiaroaib orii warl ton bib zmio-j almottUD 0 
Docket No. 7-12 at 213 (quoting People v. Floyd, 31 Cal. 4th 179,181 (Cal. 2003) (quoting Sperry

r- » .ffmiatn n^tojsau sfiibtcg'ji vnrbmTno 1. 0(
& Hutchinson Co. v. Rhodes, 220 U.S. 502, 505 (1911))).3 ~ !1

)£d82)0£df!i8 3rcfio2b9ngi2fiirno'filfO'lo'jorn3voi)9rii,VIO£.If -iadoloOnQ
Drawn raised his Equal Protection Clause claim again in petitions for writ of habeas corpus

s irriestft e aeirnaib *to stfiue oi nottTUizib a'huoD fi no noilidirioiq.v'ioii/mia srii bsbn3 || Cl -
in the California Court of Appeal and the California Supreme Court.’ Both of those courts summarily.?
bnn(o)c.S:^OCl gnoitoaaoboDIfjn^BimolilEObsbnsmG026 82 .gnibtrfi ionoiicg9lfc tl % S
denied his claim. ~ ^

>rm c8£l noitQ32 ot tnsuantq ooitautio lamstni aril ni t-(nni J-jijod Dflltj" tcdt obrvcnq oi M ^ p- 
When, as here, the most recent state opinion on the merits provides no explanation, that

il yd baaoqmi od oi boiinpai aaivnsriio tnamoonnrins fi£ aaifnatbio ojlnia .iinbnylrias'to jl 21
federal court can presume that the “unexplained decision adopted the same reasoning” as the^j

".atnofnbnsrmi 0£d 82*' orb as ot bsrtafai ad !Iiv/ saodT li 61 _ ...
reasoned decision from a lower state court. Wilson v. Sellers, 138 S. Ct. 1188, 1192 (2018). This^

rifiD Jrt3up3<:dij2 .8102.1 yi/junel no i39fio otni tnow atnsmbromc 0£d 92 sriT ) VI H.
court thus considers whether the Alameda County Superior Court’s rejection of the equal protection^

srfl terft 832GO oi yloviloBoim yiqqo Jon" ob einombrornn 026 82 aril Jadi blyri avari | 8! S'"
claim was contrary to, or an unreasonable application of, clearly established federal law as set forth

. .7 gnilb) (QIOC) d££ FSl rile .qqA JbO H 'At.yiVA ".lent! Q!
by the U.SrSupreme Court.

iloivnoD 330riw saoxli :?no273q'lo zszzEh owl bolsarj atriT .((Ci0£) 820 riJ£.qqA.l6j> 02 

jnal isftjj ro no lEnfi ameoad gnoilaivnoo aaoriw asoril bnc ,8102.1 fiauncl oiolod lcnft 12

tfnqayi iftonny qri XI pc y indmovoW no ffinfHfmsaad noiloivnoD aViv/fiiO isftA
.court does not revisit. Hicks v. Feiock.A^S U.S. 624, 629 (1988) (court is not free to review state 
Ife6uR,s>(de'teiimination/b,f^ystate°law)f see icl. ,aP8§dffe/3v(qu6lm^’^5/,Jv.' 'flnleffcan* Telephone & 
Telegraph Co., 311 U.S. 223, 237-38 (1940) (determination of state law made by an intermediate 
appellate court must be followed and may not be disregarded-by-a-federal - court [unless it is

i convinced [by.Otherjpersuasiye data.thatjtherhighesfccourtjofiSiejSt^tejWould^iecide otherwise’”); cf. 
,i^teileig./Mc^iKej4O2lJ}S/Ms^099X)i^^^^!S reHefdqes:npt;iie for errors ojf state law). 
•In.other,.wordsnthis;cpurt^jan^ysis;oftheTeder^:hab^;claimraccepJsfthat;(aj^Drawn’s conviction 

nbecame^finalpn November)?, ^Ol^v.audXbj/.underiCalifqmiailaWj- the^SBib^O amendmentsldid not 
japplytto(cases, suchrasoQrawnj^ji^iatfhad)becpme /final [befprerSB \620fjppkfp^ect xtrl January 1, 
)'2018j 3o tofiig 'alnortibnsrnB 0£d 82 3rii icril bsbulonoo "ylsuomuicnu" bnri arujoa 
.Jon saw ?*nv/BiQ doidw f'tanoiJ3ivnoo Jcnfinon" oi vino bsiloqc anomsonBrifia rmsyiH 
Jenjmiai^oThelsuperipr^courtjreferred Lto, fiiej^te^fiie JaNyrwas.genactedj’rt butdie ppptext shows that 
the court meant the date the law became effective.
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2. Analysis1

The Fourteenth Amendment’s Equal Protection Clause provides that no state shall deny to
r ' ,lc: . . 1

any person “the equal protection of the laws.” U.S. Const, amend. XTV. The Equal Protection

2
i

3
f ; !

Clause ensures that “all persons similarly situated should be treated alike.” City of Cleburne v. 

Cleburne Living Ctr., 473 U.S. 432, 439 (1985). When state action “operates to the disadvantage 

of some suspect class or impinges upon a fundamental right explicitly or implicitly protected by the

4r.

5

6
e'f r * •

Constitution,” that action must be analyzed under strict judicial scrutiny. San Antoniojndep. Sck
■ !‘ t • • • , i . . .• • i ■" - >< •;

7

Dist. v. Rodriguez, 411 U.S. 1,17 (1973). When neither a suspect class nor a fundamental right is8
t.t

implicated, the appropriate standard of analysis is rational basis review, which requires only that 

disparate treatment be “rationally related to legitimate government interests.” Schweiker v. Wilson, 

450 U.S. 221, 230 (1981). The rational basis standard presents a significant obstacle; to an equal

9

10

11
i

fr

protection claim, as “legislative solutions must be respected if the ‘distinctions drawn have some
*1 . i * ■ f t. ‘ • \

basis in practical experience.’” McGinnis v. Royster, 410 U.S. 263, 276 (1973) (quoting South.
. ' r _ ♦ ' . . ■ ■ ' ' , ■ t: r. .

Carolina v. Katzenbach, 383 U.S. 301, 331 (1966)).
v * , . '. i-.i: '

The starting point is to determine the appropriate level of review for this case. Although- 

Drawn was treated differently than persons whose convictions became final on or after January 1,-

12<0

• ti 61
if i4
S 3

C/5 *C 
£
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18

f. . /
2018, that fact does not make him a member of a suspect class. See Frontiero v. Richardson, 411

a

U.S. 667, 682 (1973) (describing classifications based on sex, race, alienage, and national origin as

“inherently suspect”). And, although liberty is affected when a defendant is sentenced following a
. v * '• ‘ i . .■«•■ I r ‘ ■ ‘ ■' ' ■ A \ ./•, , »•. •!. ; f.- • Fj * “

conviction, this alone does not mean that different sentences impinge on a fundamental right. Cf
... ! *■* f- ^ *■ ' ’•

United States v. Harding, 971 F.2d 410, 412 (9th Cir. 1992) (holding that a longer sentence for an 

offense involving crack cocaine rather than powder cocaine does not implicate a fundamental or 

quasi fundamental right); McQueary v. Blodgett, 924 F.2d 829, 834 (9th Cir. 1991) (“Legislators do 

not likely intend to create liberty interests when they draft guidelines to govern the imprisonment of

19

20

21
t /

22

23

24
f

state convicts.”). Because Drawn is neither a member of a suspect class nor being denied a 

fundamental right, rational basis review properly applies to his claim and requires only that the 

disparate treatment be rationally related to a legitimate state interest. See Foster v. Washington State 

Board of Prison Terms and Paroles, 878 F.2d 1233,1235 (9th Cir. 1989); McQueary, 924 F.3d at
. r • . . • u
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2 9Wz on Icrij Sobivmq s?mr\0 noiroaiOT*! 1cup3 z'lusmbnomA fhno9ftuo''l eriT
Improvement of sentencing laws is a legitimate government interest. See Foster, 878 F.2d

oxjp3 orlT .V1X .bnome .IznoD .2.U orb to noitootoiq Icupo odJ" notion /an || f.
at 1235 (denying an equal protection challenge to prospective-only application of a new sentencing

\c> m\0 **.9)!ilc boicoil ad bli/oris bolfimif. vhcirrni?» arroaioq 11b" icrft gomgna o?ub 10 | b 
law under the rational basis standard); McQueary, 924 F.2d at 834-35 (citing Foster with approval).

b aril ol aoJciaqo'' noiloB oifiie noriV/ .(c8QI) QU* f£Et* ,2.U £Vb ,.*\0 %\\ys\A stnufoO | £
In order to make a statutory change to give judges discretion over sentence enhancements for

?oiq vlltoilarni to vliioilqxo frigh Iclnomcbmyi a noqu gsgntqrm to 2?cb iooqauz ornoato I 0
firearms, California chose a starting point for its new sentencing scheme. Setting a starting date and

otautak uu?. .vnijinoa lnioibi;[lon}2 iobnu boxvlunc scl lanm noim tsrii ".nohuiiterto*} | V
applying statutory changes prospectively is not inherently unconstitutional. See Sperry &

>rrtfibni/f g ion gaeb toaqgua c vjrliisn nsriW .(£V9 IKI . I .2.U 11 b ..vnrvyfooft .vAQ 8 
Hutchinson Co. v. Rhodes, 220 U.S. 502,505 (1911) (“[T]he Fourteenth Amendment does not forbid

fmp5i rioiriw (v/oivsi ?azg6 bnoilGi steylermto bubnela 9ifihqoigqs orb jxrtnoiiqmi || 9 *
statutes and statutory changes to have a beginning and thus to discriminate between rights of an

Atomblfc ?'.0J23Toirtilrpmjn3vog9lfimitiji3loJbolfi!9’ivHGnoiiqi"sdln3rTt3B^TloJGTija3[b |l Of
earlier and later time.”). In the context of sentencing, the Ninth Circuit has held that “‘[tjhere is 

■olotUado InBoriingi?. b emsaaiq bifibnur? steBd lenoinn arfT .(180!) 0££ ,I££ .2.U Odb j II 
nothing unconstitutional in a legislature’s conferring a benefit on prisoners only prospectively.’”

iwiiib artorlonbaib4 orfjfti boJoaqgai sd Jaum grroiluloa aviiBlaiasi:4 ac .mielo noijostoiq In 
Jones v. Cupp, 452 F.2d 1091, 1093 (9th Cir. 1971) (quoting Comerford v. Commonwealth, 233*

ip) (££91) 0££ .Kbi .2.U 0f 1 /nVtvofl .v v.wuu'OoVA .oonohoqy.o boilDGiq rti aiacd | £1 2>
F.2d 294, 295 (1st Cir. 1956)) (denying an equal protection challenge to the failure to applyf

. .((d&QI) liZAQt .2.U m .v untom’) tl
retroactively a statutory reduction in the maximum sentence for second-degree murder) c £

rtBO girt) icft v/oivorto level sJBhqoiqqn orb onirrrjajsb of gi J/iroq gnrruste arfT I SI 5, ~
the Alameda County Superior Court cited to People v. Floyd, 31 Cal. 4th 179 (Cal. 2003),o

afts to no ifififi omnosd anoiloivnoo oaorlv/ znoznoq nr>/b xhnoTeTlib boisbil gfiv/ nv/mO Ji At 5 % 
in support of its conclusion that the sentencing improvements brought about by the SB 620J;

\o\% m *m\\vwv\ qb?. .ggeb loeqzua Rio rjdmern g mirf otffim ion geob job! ifirfr .810£ VI S. 
amendments could be limited to prospective application. Floyd predated SB 620 and concerned?^

obfjrt bnG ,s$enoilc .eoin ;xo? no begfid gfioiJGoftiaaeb sinidhoaob) (£VG1) £80 Add .2.11 j 81
another change to California’s sentencing laws, Proposition 36’s reduction of punishments for

beDneJnsa si jftGbnblsb b nsriv/bstoollB ai ytiedil flyuodllG .briA .("isaqau?, '/lloeiedm" j 91
certain nonviolent drug offenses. Floyd determined that there Was no equal protection! violation in

inamcbnul b no sgnrqmi goonoffreg Irteioflih inflr uuom ton zoob onolc aidl .nohoivnoo 0£ 
applying the Proposition 36 sentencing changes only to convictions occurring after the effective

nag i9gnol b Jsrlt pniblod) (£99! .li'J dlQ) £1A .014* b£,3 IV9 .^uWvojW * nun?, Vi9\U\U | I£
date of the new law. See id at 188-91 (finding that Proposition 36, which generally provided for

m/1 b OJBoilqmi ion eeob snifiooo Tsbv/oq nsdi Tarllfii ofiicooo >ior,T3 gnivlo/ni oansflo || ££ 
probation rather than imprisonment for nonviolent drug possession offenses, applied prospectively 

d^KlQPl .iiO rfi9) b£8.9£8 b£.3 4*£9 .v LstndmcbmjViacup || ££
and did not violate equal protection principles in doing so). Floyd identified several reasons that

jqmi 9(ixfno/oa oi ssnilsbing fiBib vttrii nariw /hoefi! sJr.aio oi bnsiui /lo^ii ion I t^£
provided a rational basis for California to apply the new sentencing law prospectively only:

[bd to/i zzg\o tooqzuz s to isdmsrn g lediion nw/nQ ozurooB .(e'.gJ9ivnoo aieia It 
“‘assuming] that penal laws will maintain their desired deterrent effect by carrying out the original

3 goiil/qoT brie mido zUl ol goilqqB vhoqoiq //aivsi gtzed Icnoiim .irigh lelnomcbru/t d£ 
prescribed punishment as written”Vpreventing numerous resentencing hearings of defendants who

WH 91)2 .lasrsirii ojgJ?, eicmiJigel b oj bsiabi yUfinoilfiT ad Jnsmiccnl slr/tcaaib || V£
had already been sentenced under the former law;* discouraging sentencing delays and other

;(Q89I ,iiO d|9) c££J »£££! b£.3 8V8 \u\ft mv\oX uw.M \n VnuuS 8£
manipulation of the law; and deterring defendants from filing meritless appeals simply to delay the
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A

time of finality. Id at 190-91. Those same reasons would provide a rational basis for California to 

apply the SB 620 amendments prospectively only.

Although it may seem harsh to a person, such as Drawn, who ends up on the wrong side of 

the dividing line for the application of a new law, a state is allowed to legislate prospectively or 

retroactively without running afoul of the Equal Protection Clause. California’s decision to make 

the SB 620 amendments prospective in operation is rationally related to the legitimate government 

interest in improving the state’s sentencing scheme. The Alameda County Superior Court’s 

rejection of Drawn’s equal protection claim thus was not contrary to, or an unreasonable application, 

of clearly established federal law as set forth by the U.S. Supreme Court. Accord Peters v. Sherman, 

No. EDCV 19-1016-PA (GJS), 2019 U.S. Dist. LEXIS 98142, at *10 (C.D. Cal. June 11, 2019) 

(rejecting equal protection challenge to the SB 620 amendments because there is no clearly 

established federal law recognizing a Fourteenth Amendment violation when a new law or 

amendment is applied prospectively). Drawn is not entitled to habeas relief on this claim.

1

2

3

4

5

6

7

8

9

10

11

12CS

1'1
<3:§ 13~ ~3

05 O

S
0) 'C 
3

C. No Certificate of Appealability

A certificate of appealability will not issue. See 28 U.S.C. § 2253(c). This is not a case in 

which “reasonable jurists would find the district court’s assessment of the constitutional claims 

debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000). Accordingly, a certificate of 

appealability is DENIED.

15
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19

20

CONCLUSION21

The petition for writ of habeas corpus is DENIED. The clerk shall close the file.22

IT IS SO ORDERED.23

Dated: October 15,201924

25
SUSAN ILLSTON 
United States District Judge26

27
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Case 3:19-cv-02150-SI Document 12-1 Filed 10/15/19 Page 1 of 1

UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF CALIFORNIA

ROBERT DRAWN,

Plaintiffs,

Case No.: 19-cv-02150-SI

CERTIFICATE OF SERVICEv.

ROBERT NUESCHID,

Defendants.

I, the undersigned, hereby certify that:

I am an employee in the Office of the Clerk, U.S. District Court, Northern District of 
California; and

On 10/16/2019,1 SERVED a true and correct copy(ies) of the attached, by placing 
said copy(ies) in a postage paid envelope addressed to the person(s) hereinafter listed, 
by depositing said envelope in the U.S. Mail, or by placing said copy(ies) into an 
interoffice delivery receptacle located in the Clerk’s office.

(1)

(2)

Robert Drawn ID: AY7225 
C.S.P. Solano State Prison FA3-127 
P.O. Box 4000 
Vacaville, CA 95696-4000

Dated: 10/16/2019

Susan Y. Soong
Clerk, United States District Court

Tracy Gei^r, Deputy

Service Certificate _CRD 
rev. August 2018
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SUPREME COURT
FILED
APR 1 0 2019

Jorge Navarrete Clerk

S252676 Deputy

IN THE SUPREME COURT OF CALIFORNIA

En Banc

In re ROBERT DRAWN IV on Habeas Corpus.

The petition for writ of habeas corpus is denied.

CANTIL-SAKAUYE
Chief Justice
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Filed 5/30/17 P. v. Drawn CA1/3
NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(aji, prohibits onirts and parties from citinc^or relyinc^on opinions not certified forjjubj^cation or 
purposes of rule 8li 115.______________________________________________________________________________________

IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRICT

DIVISION THREE

THE PEOPLE,
Plaintiff and Respondent, A147250

v.
(Alameda County 
Super. Ct. No. C173278)

ROBERT DRAWN IV,
Defendant and Appellant.

Robert Drawn IV was convicted of the first degree murder of Waleed 

Wheatfall, the attempted murder of K. Robinson and related firearms charges. His 

defense at trial was that he was not the shooter. Drawn contends it was error to 

admit hearsay evidence that police had information about the direction the shooter 

fled, and that the error was prejudicial because it tied the shooter to a hat that 

contained DNA consistent with his own. Not so. The testimony was properly 

admitted for a relevant nonhearsay purpose and, in any event, it was not 

prejudicial, so we affirm. But we correct two sentencing errors properly conceded 

by the People.

BACKGROUND
The shootings occurred near the intersection of 57th Avenue and Foothill 

Boulevard in Oakland, where Drawn operated an auto detailing service out of a
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space he leased from a car wash. Drawn typically parked his blue van with large 

rims at the car wash or on the street nearby.
On the day of the shootings the owner of the car wash saw Drawn 

conversing with Wheatfall. From their body language, “[i]t seemed like, you 

know, points were trying to be made.” Later the owner heard gunshots, crossed the 

street and saw Robinson, in his car, shot.
That afternoon M. LeClaire was sitting in his parked truck at the car wash 

when he noticed a “big African-American guy with a full beard” in a truck parked 

next to his. The man was “talking really loud” and apparently arguing with 

someone. A few minutes later a blue van with big rims pulled in and parked in 

front of LeClaire’s truck. Drawn got out of the van and the bearded man got out of 

his truck. Both were yelling and Drawn said “Come on. I’m gonna go knock this 

nigga’s head off. Let’s go knock this nigga’s head off.” The two crossed the street 
to the Safeland Market parking lot, where a man approached Drawn and extended 

his right arm as though to shake his hand. Drawn drew a gun, shot the man several 
times, then walked up to a parked car and “shot whoever was sitting there through 

the window.” The bearded man ran back to his truck and drove away. Nobody 

returned to the blue van.
The next day police showed LeClaire a photo lineup. He recognized Drawn 

as the shooter, but did not want to get involved so he told police he did not 
recognize anyone. About six weeks later police showed LeClaire another photo 

lineup. This time he identified Drawn “[b]ecause I didn’t feel I was so much under 

pressure like the first time,” but said he was only 50 percent sure because he was 

afraid for his family’s safety. He testified at trial that he lied to police about being 

uncertain and lied again at the preliminary hearing because he was afraid of 

repercussions from Drawn or his friends. LeClaire decided to do “the right thing”
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after the prosecutor promised to protect his family, and at trial testified he was 

certain Drawn was the shooter.
Robinson testified he was hanging out with Wheatfall at the Safeland Market 

the day of the shooting. He observed Wheatfall and Drawn having a conversation. 
Drawn left but returned 15 or 20 minutes later. Robinson thought he and Wheatfall 
were going to get jumped, so got into his car to put his phones away “[s]o I 
wouldn’t break them if 1 get into a fight or something.” Moments later he heard 

gunshots. Robinson was shot three times as he sat in his car.
Robinson called 911. A recording of his call was played for the jury. He 

said the shooter was “the guy at the detail shop across the street” and had a blue 

van. Five days later Robinson identified Drawn as the shooter from a six-pack 

photo lineup on which he circled and initialed Drawn’s photograph.
v i

At trial Robinson was a reluctant witness. He testified he never saw the 

shooter and did not remember being shown or making an identification from a 

photo lineup. But, he conceded that he recognized his handwriting and initials next 
to Drawn’s photo. He later told police he did not know what he was doing when 

he identified the shooter because he was on medication. Robinson told the 

prosecutor that people who grow up in Oakland “are not supposed to come to court 
and testify ... about what happened.”

A. Williams and R. Lee drove to Safeland Market to see Wheatfall shortly 

before the shootings. Williams got out of the car and greeted Wheatfall. Then 

they heard gunshots. Lee looked around and saw a tall man in a hoodie and 

baseball cap shooting a gun toward the ground. She ducked and tried to drive 

away, but her car ran over “somebody or something” so she stopped and got out. 
Williams had run behind the market when he heard shots but came back to look for 

Wheatfall. Wheatfall was dead, his body pinned under Lee’s car. The cause of

&
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death was multiple gunshot wounds. Neither Williams nor Lee was able to 

identify the shooter.
Drawn never returned to the car wash for his van and stopped visiting his 

children’s mother not long after the shooting. He called her two or three times per 

month, but he blocked his phone number and would not disclose his whereabouts.
Police found a blue baseball cap in the direction the shooter was seen fleeing 

from the crime scene. DNA on the cap was consistent with Drawn and could have 

come from him, but a statistical analysis was not possible due to the quality of the 

sample.
Drawn was arrested in Southern California almost a year and a half later. A 

jury found him guilty of first degree murder and attempted murder, each enhanced 

for his use of a firearm, and three firearms offenses. Sentenced to 84 years to life 

in prison, Drawn filed this timely appeal.
DISCUSSION 

I. Hearsay
Drawn contends his convictions for murder and attempted murder must be 

reversed because a police sergeant and an evidence technician were permitted to 

testify that the blue baseball cap was collected and tested for DNA due to 

information the suspect fled in the direction where it was found. Drawn argues this 

was inadmissible hearsay and that the error was prejudicial because the testimony 

“struck directly at the heart of appellant’s defense that he was not the shooter” and 

the prosecution’s case was “not overwhelming.” We disagree.
Background

The prosecutor moved in limine to introduce a recording of an anonymous 

911 call made shortly after the shooting. The caller reported that one of the 

suspects dropped a dark blue hat as he fled and described the location where police 

could find it. The court ruled the recording was not admissible as a spontaneous
4
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utterance, “[s]o it may be admissible for non-hearsay purpose[s], but it’s not 
admissible for the truth asserted in the statement.”

At trial, the prosecutor asked questions of two witnesses that elicited 

information drawn from the recording. Over a defense objection, evidence 

technician Patricia Boyle testified that she placed a placard next to a baseball cap 

found not far from the shootings because she “was advised that the suspect fled 

southbound on foot.” The court admonished the jury. “[Technician Boyle just 

testified that she was advised that the suspect fled this direction. Now, that would 

be hearsay if it was being offered to prove that, in fact, the suspect fled that 
direction. However, there’s a non-hearsay purpose which is information that was 

imparted to Technician Boyle that the suspect fled that way. Whether it’s true or 

not, based on that information that’s why she placed the placard there and that 
explains her conduct. That’s a non-hearsay purpose for why the evidence is 

offered.”
Lead police investigator Sergeant Rosin testified over objection that he had 

the cap tested for DNA “because I had information that the suspect in this crime 

had ran from the crime scene on foot in a southern direction which would cover 

this area ....” The court admonished the jury: “Again, ladies and gentlemen, the 

statement that Detective Rosin just related about the suspect running on that street 
is offered only as giving information to this detective which caused him to have the 

hat tested for DNA not as truth of the fact that the suspect, in fact, ran south on that 
street.” At the conclusion of trial, the court instructed the jury pursuant to 

CALJIC No. 2.09 that “Certain evidence was admitted for a limited purpose. [%] At 
the time this evidence was admitted, you were instructed that it could not be 

considered by you for any purpose other than the limited purpose for which it was 

admitted. []|] Do not consider this evidence for any purpose except the limited 

purpose for which it was admitted.”
5



Analysis
“An out-of-court statement is properly admitted if a nonhearsay purpose for 

admitting the statement is identified, and the nonhearsay purpose is relevant to an 

issue in dispute. {People v. Armendariz (1984) 37 Cal.3d 573, 585 ...; People v. 
Bunyard (1988) 45 Cal.3d 1189, 1204-1205 ...; see People v. Scalzi (1981) 126 

Cal.App.3d 901,907 ... [‘ “one important category of nonhearsay evidence— 

evidence of a declarant’s statement that is offered to prove that the statement 
imparted certain information to the hearer and that the hearer, believing such 

information to be true, acted in conformity with that belief. The statement is not 
hearsay, since it is the hearer’s reaction to the statement that is the relevant fact 
sought to be proved, not the truth of the matter asserted in the statement.” ’].) 

{People v. Turner (1994) 8 Cal.4th 137, 189, overruled on another point in People 

v. Griffin (2004) 33 Cal.4th 536, 555 fn. 5.) We review the court’s relevance 

determination for abuse of discretion. (See People v. Rowland (1992) 4 Cal.4th 

238, 264.)
Drawn contends the court erred when it concluded the challenged testimony 

was admissible to explain why police collected and tested the hat for DNA because 

“the officers’ conduct and the legality of their actions in collecting this evidence 

was not a disputed issue.” Therefore, he maintains, the testimony was not relevant 
for any nonhearsay purpose and should have been excluded. Not so

“A hearsay objection to an out-of-court statement may not be overruled 

simply by identifying a nonhearsay purpose for admitting the statement. The trial 
court must also find that the nonhearsay purpose is relevant to an issue in dispute.” 

{People v. Armendariz, supra, 37 Cal.3d at p. 585; People v. Lucero (1998) 64 

Cal.App.4th 1107, 1109-1110.) Here, the officers’ reason for treating the baseball 
cap as potential evidence, i.e., information that the suspect fled in that direction, 
contradicted a main theme of Drawn’s defense: that the police conducted a sloppy
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and biased investigation, pursuing only evidence they knew would implicate 

Drawn while ignoring other avenues of investigation. Defense counsel told the 

jury in her opening statement that “the police focus[ed] their investigation 

immediately on Mr. Drawn and ignored evidence of other possibilities. The police 

had tunnel vision. They had a theory about who did the shooting, and they did 

everything they could to support that theory.” Repeating the theme in closing, she 

argued the police “started with the conclusion that Mr. Drawn committed these 

crimes, and they worked backwards to support that conclusion, and that is not the 

way an unbiased investigation works. Instead, we see the bias. We see the bias— 

we see the bias in the steps that they took in this investigation. We see the bias in 

the steps that they did not take in this investigation.” So the police “looked for 

what they wanted to hear. If it didn’t fit their theory, then they disregard it as lies 

and fears with no basis to support that.” In this context, police retrieval and testing 

of the hat for DNA was directly relevant. There is nothing in the record to show 

that police had any reason to believe the hat belonged to Drawn at the time it was 

taken from the scene. These circumstances were relevant to refute his theory that 
he was targeted by police. The court’s ruling was well within its discretion.

In any case, admission of the evidence was also nonprejudicial. Drawn 

complains the hearsay information that the shooter fled southward tied the cap 

(with arguably his DNA) to the shooter, but the jury saw a video depicting the 

shooter, wearing a baseball cap, fleeing in that direction. That police possessed 

information the shooter fled south thus had little if any independent significance. 
Moreover, the jury was admonished not to consider the challenged testimony as 

proof the suspect fled south, and the prosecution evidence, including Robinson’s 

identification of Drawn from a photo lineup and LeClaire’s in-court identification, 
was compelling. We are satisfied the challenged testimony could not have affected 

the verdict under any standard.
7



Sentencing Issues
Drawn was charged in count three with unlawfully transporting an assault 

weapon and in counts four and five with being a felon in possession of a firearm. 
Counts three and four were based on his possession of an assault weapon found in 

the blue van, while count five was based on his possession of the handgun used to 

shoot Wheatfall and Robinson.
The court imposed a two-year concurrent term for count four and imposed 

and stayed a two-year term for count five pursuant to Penal Code section 654. 
Drawn and the People correctly observe that this was error. Both counts three and 

four were based on possession of the assault weapon, so the court should have 

stayed count four. (See People v. Jones (2012) 54 Cal.4th 350, 353, 357 [single 

possession or carrying of a single firearm on a single occasion may be punished 

only once under section 654].) On the other hand, count five was based on 

possession of the handgun, so section 654 did not apply. (See People v. Correa 

(2012) 54 Cal.4th 331, 334, 342-343.) We therefore order the sentence modified 

to stay execution of sentence on count four and impose the concurrent term on 

count five, consistent with section 654 and the intent apparent from the court’s 

sentencing decision.
Both parties also correctly agree that the abstract of judgment fails to reflect 

the trial court’s award of 1,010 days of presentence credit for actual time served. 
We modify the judgment accordingly and remand for the trial court to determine 

whether Drawn is entitled to good conduct credits not shown on the abstract of 

judgment.

II.

DISPOSITION
The case is remanded for a determination of whether Drawn is entitled to 

good conduct credits not reflected on the abstract of judgment. The sentence is 

modified to stay the two-year concurrent term imposed on count four and impose
8
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the two-year concurrent term imposed and stayed on count five. The trial court 
shall modify the abstract of judgment to show this change and to reflect Drawn’s 

presentence custody credits and, if applicable, any good conduct credits to which 

he is entitled. The judgment is affirmed in all other respects.
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