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APPENDIX A
UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-7824

ADIB EDDIE RAMEZ MAKDESSI, a/k/a Eddie Makdessi,
Petitioner - Appellant,
V.
BRYAN WATSON, Warden of Wallens Ridge State Prison,

Respondent - Appellee.

Appeal from the United States District Court for the Eastern District of Virginia, at
Richmond. M. Hannah Lauck, District Judge.. (3:09-cv-00214-MHL)

Submitted: May 20, 2021 | Decided: May 25, 2021

Before WILKINSON, NIEMEYER, and MOTZ, Circuit Judges. .

Affirmed by unpublished per curiam opinion.

Adib Eddie Ramez Makdessi, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:V
Adib E.ddie Ramez Makdessi appeals the district court’s order construing his Fed.
R. Civ. P. 60(b), (d) mot_ion for reliéf from judgment as an unauthorized, successive 28
U.S.C. § 2254 petition and dismissing it for lack of jurisdiction.” Our review of the record
confirms that the district court properly construed Makdessi’s motion as a successive
-§ 2254 petition over which it lacked juris_diction because he failed to obtain prefiling
authorization from this court. See 28 U.S.C. § 2244(b)(3)(A); McRae, 7193 F.3d at 397-

- 400. Accordingly, we afﬁrmlthe district court’s order.

Consistent with our decision in United States v. Winestock, 340 F.3d 200, 208 (4th -

| Cir. 2003), we construe Makdessi’s notice of appeal and infpr‘mal Brief as an application
to file a second or succ—essive '§v2254‘ petitfon. ‘Upon review, we conclude that Makdessi’é
élaims do not meet the relevant standard. See 28 U.S.C. § 2244(b)(2). We therefore deny
authorization to file a successive § 2254 petition. F inally, we deny Makdessi’s motion for

| the appointment of couns§1 and an evidentiary hearing._
| We dispense with oral argument because the facts and vlegall contentions are

adequately presented in the materials before this court and argument would not aid the

- decisional process.

AFFIRMED

* A certificate of appealability is not required to appeal the district court’s
jurisdictional categorization of a Rule 60 motion as an unauthorized, successive habeas
petition. United States v. McRae, 793 F.3d 392, 400 (4th Cir. 2015).
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APPENDIX B ' ,
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Division

ADIB EDDIE RAMEZ MAKDESSI,
Petitioner, .
v. Civil Action No. 3:09CV214
Civil Action No. A3 2OV 8T
_ BRYAN WATSON,
Respondent. |
MEMORANDUM OPINION

Petitioner Adib Eddie Ramez Makdessi was convicted in the Circuit Court for City of
Virginia Beach ana “is currently serving two life sentences for first-degree murder for the May
14, 1996 killings of Elise Makdessi, his wife, and ‘Quinc&Brown, Elise’s co-worker at Naval Air
Station Oceana” and an addition‘a'l thirteen years for two firearm crimes. Makdessi v. Watson, .
682 F. Supp. 2d 633, 636.(E.D. Va. 2010). By Memorandum Opinion and Order entered on
February 4, 2010, this Court denied Makdessi;s petition for a writ of habeas corpus pursuént to
28 US.C. § 2254. See id. at 657, (ECF Nos. 17, 18). On June 28,2010, the Court received from
Makdessi a submission entitled “Criminal Complaints & MOTION Rule 60(b).” (ECF No. 24.)
Despite being labeled in part as é Egcjg;@l;gulerofeeivi-ls.P,—mcedure?éoj(b):motion», the submission
appeared to be a reference copy of a document Makdessi filed with the Court sent to the “Chief
Division Counsel, Richmond F.B.1.” and other federal officials that lodged complaints about the

criminal process. (See id. at 1.) By Memorandum Order entered on July'6, 2010, the Court
T —— ) ———s.

construed this submission to be Makdessi’s attempt to file a criminal complaint and informed
Makdessi that it would take no furth‘ér action on his submission. (ECF No. 25.)
On November 2, 2015, the Court received from Makdessi a “MOTION 60(b) Fraud Upon

The Court and Fraud Upon The Habeas Court.” (ECF No. 39.) Makdessi listed nine repetitive



_claims essentially arguing that he is actually innocent of his crimes of conviction and that the

prosecution tampered with or “covered-up” purportedly exculpatory evidence. (See, e.g., id..
ati.) ‘Despité labéling his motion as a Rule SO(b) Motion, Makdessi continued to attack his state
convictions. By Memorandum Opinion and Orde_r entered on June 16, 2016, the Court ciismissed
the Rule 60(b) Motion as a successive, .unauthorized 28 U.S.C.- § 2254 petition.. (ECF'Nos.
46,47.) | |

On June 26, 2017, the Court received from Makdessi a “Motion Rule 60(d)(1) and
(d)(3),” in which he purports to “invok[e] this Court’s jurisdiction . . . for fraud upon the initial

federal habeas court and grave miscarriage of justice.” (ECF No. 57, at 1.) Makdessi once

_ again listed eleven “frauds” that, in essence, assert his innocence, and argued that the prosecution

“deliberate[ly] cover{ed]-up . . . exculpatory evidence.” (/d. at 4, 5-16.) Despite labeling the
motion as one brought pursuant to Rule 60(d), Makdessi again attacked his state convictions.
The Court treated the Rule 60(d) Motion as a successive § 2254 petition and dismissed the action

without prejudice.

One June 15, 2020, the Court received a “MOTION RULE 60(b)(6) & 60(D)(3) FRAUD

UPON INITIAL HABEAS COURT.” (“Rule 60(b) & (d)(3) Motion,” ECF No. 75.)? In his
most recent Rule 60(b) & (d)(3) Motion, Makdessi presents three grounds for reliéf. In his first
two grounds, Makdessi contends that “initial habeas clair 1(B)(i) resulted in defective ruling'

that was dismissed by serious errors by fraud upon initial habeas which precluded a merits

' The Court corrects the capitalization in quotations from Makdessi’s submissions. The
Court employs the pagination assigned by the CM/ECF docketing system for citations to
Makdessi’s cited motions.

2 Federal Rule of Civil Procedure 60(b)(6) permits a court to grant relief for “any other
reason that justifies relief.” Fed. R. Civ. P. 60(b)(6). Rule 60(d)(3) permits a court to “set aside
judgment for fraud on the court.” Fed. R. Civ. P. 60(d); see Umled Srates v. Conrad, 675 F.

i e

App’x 264-65 (4th Cir. 2017) _ 5 g o e S



determination” and “also proves that all attorneys were so defective.” (/d. at 2; see also id. at 3.)
-Although it is notentirely clear what Makdessi intends to.argue, hﬁiéi?barentl,y,_lbs,ljexs.s that his
trial-attorney failed to conduct an adequate investigation into his case, which caused him to have
an unfair trial and appeal. (See id. at 1-3.) In his third ground, Makdessi contends that the Court

“overlooked” evidence and relied on “fraudulent facts™ in the state court record. (See id. at 3-4.)

......

(T e T T LT T T e S ST LR e e W

‘sufﬁcleﬁéijl?andcompetenc“x of Lthe--'e'Videh'ce,m his Virginia Beach criminal.proceedings. .

The Antiterrorism and Effective Death Penalty Act of 1996 restricted the jurisdiction of
the district courts to hear second or successive applications for federal habeas corpus relief by
prisoners attacking the validity of their convictions and sentences by establishing a “gatekeeping

mechanism,” Felker v. Turpin, 5 18 U.S. 651, 657(1996) (internal quotation marks omitted).

T

Specifically, * [b]efore a second or successive applicatlon permitted by this section is filed in the
district court, the applicant shall move in the appropriate court of appeals for an order
authorizing the district court to consider the application.” 28 U.S.C. § 2244(b)(3)(A).
The United States Court of Appeals for the Fourth Circuit has held “that district cour_is\

~ must treat Rule 60(b) motions as six_cce__ssive collateral review applications when failing to do so
would allo’w the applicant to ‘evade the bar against r‘elitigation of claims presented in a prior
appllcation or the bar agamst lmgation of claims not presented in a prior application.” United
States v. Winestock, 340 F.3d 200, 206 (4th Cir. 2003) (quoting Calderon v. Thompson, 523 U.S.
538, 553 (1998)). Additionally, the Fourth Circuit has provided the following guidance in

distinguishing between a proper Rule 60(b) motion and an improper successive § 2255 motion or

habeas petition:

"'i vt



[A] motion directly attacking the prisoner’s conviction or sentence will usually
amount to a successive application, while a motion seeking a remedy for some
defect in the collateral review process will generally be deemed a proper.motion-to ..
-reconisiders Thus, a brand-new, free-standing allegation of constitutional error in
the underlying criminal judgment will virtually always implicate the rules
governing successive applications. Similarly, new legal arguments or proffers of
additional evidence will usually signify that the prisoner is not seeking relief
available under Rule 60(b) but is instead continuing his collateral attack on his
conviction or sentence. :
Id. at 207 (citations omitted). Here, Makdessi's Rule 60(b) & (d)(3) Motion raises challenges to
his Virginia Beach'convictions; rather than truly challenging any defects in his federal-habeas - -
proceedihgs. Makdessi once again enumerates purported errors that occurred during his state
trial. See Gonzalez v, Crosby, 545 U.S. 524, 530-32 (2005) (construing a motion as a successive
habeas corpus application if it seeks vindication of a claim for relief from the criminal judgment,
regardless of the title on the motion).> Accordingly, the Court must treat the Rule 60(b) Motion
as a successive § 2254 petition. See United States v. Merica, Nos. 5:04CR00015, 5:1 1CV80375,
2011 WL 6325881, at.*l (W.D. Va. Dec. 16, 2011) (construing action under Fed. R. Civ. P.

60(d) as a successive § 2255 motion). The Court has not received authorization from the Fourth

Circuit to file the present § 2254 petition. Therefore, the action will be DISMISSED WITHOUT

PREJUDICE for want of jurisdiction.

3 If Makdessi truly challenged a defect in his habeas proceeding in this ground, the Court
would be required to provide him with the opportunity to delete the improper, successive claims.
“[A] Rule 60(b) motion in a habeas proceeding that attacks ‘the substance of the federal court’ss
resolution of a claim on the merits’ is not a true Rule 60(b) motion, but rather a successive
habeas petition,” and is subject to the preauthorization requirement of 28 U.S.C. § 2244(b)(3)(A)
(2012). United States v. McRae, 793 F.3d 392, 397 (4th Cir. 2015) (quoting Gonzalez, 545 U.S.
at 531-32). By contrast, “[a] Rule 60(b) motion that challenges ‘some defect in the'integrity of "™~

--the federal habéas proceedings? . . . is_.a true. Rule 60(b) motion; and is not subject to the
preauthorization requirement.” /d. (quoting Gonzalez, 545 U.S. at 531-32), Where, however,
the movant “presents claims subject to the requirements for successive applications as well as
claims cognizable under Rule 60(b),” such a motion is a mixed Rule 60(b)/§ 2255 motion. /d. at
400 (quoting Winestock, 340 F.3d at 207).

While Makdessi adds statements about the Court'relying on evidence.in the state court.
record in its federal habeas opinion, he raises no true defect in the collateral review process.
Therefore, he seeks to bring a successive habeas petition.

4



An appeal may not be taken {rom the final order ina § 2254 proceeding unless a judge
issues a certificate 0{"app¢alability. 28 US.C. § 2233(c)(1)(A). A certificate of appealability
will not issﬁc unless a prisoner makes “a substantial showing of the denia] ol a constitutional |
right.” 28 U.S.C. § 2253(c)(2). This requi"reni'en't is satisfied only when “rcas’onable__jurists could
debate whether (or, for that matter, agree that) the petition should have ‘been resolved in a
different manner or i}1at‘ the issues presented were “adequate to deserve éncburagement to
proceed further.” Slac.k v, :\4(?[)(1?‘1[6’[, 529 1.S. 473, 484 (2000) (quoting Barefoot v. Estelle,
463 U.S. 880, 893 & 1.4 (1983)). Because Makdessi fails to satisfy (his standard, a certificate of
appealability will be DENIED.

An appropriate Order shall issue.

' o ‘ \ United States District Judge
Date: NV \"1‘ 202.0

Richmond, Virginia



APPENDIX B

| IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmoand Division

ADIB EDDIE RAMEZ MAKDESSI,

Petitioner.

V. | | : Civil Action No. ’3 09CV"14
' ‘ Civil Action No. 2.0 v ?7 &
BRYAN WATSON, .
Respondent.

FINAL ORDER

For the reasons stated in the accampanying Memorandum Opinion, it is ORDERED that:

1. Makdessi’s Rule 60(b) & (d)(3) Motion is an unauthortized, successive § 2254
petition;
2. The Clerk is DIRECTED to assign the successive, unamhomcd § 2254 petition

(ECF No. 75) anew civil action number;

The action is DIS\HSSFD WITHOUT PREJ UDICF for want of ]unsdlcuon and,

1

4, A certificate of appealability is DENIED.
Shoul‘d Makdessi desire to appeal, a written notice of appeal must be filed within thirty
(30) days of the date of entry hereof. Failure to file a written notice of appeal within that period
may result in the loss of the ability to appeal. |
The Clerk is DIRECTED to send the Memorandum Opmlon and Final Order to
Makdessi.

It is so ORDERED.

M. Hannah “a oy v
United States District Judge

Date: NO‘/' \71 1wl 0

Richmond, Virginia



" FILED: July 6, 2021
APPENDIX  C
'UNITED STATES COURT OF APPEALS
~ FOR THE FOURTH CIRCUIT

© No.20-7824
(3:09-cv-00214-MHL)

AmB’EDDIE RAMEZ MAKDESSI, a/k/a Eddie Makdessi
Peﬁ"t-ioner-e Appellant

V. 4

'BRYAN WATSON, Warden of Wallens Ridge State Prison

Respondent - Appellee

- The petition for rehearmg en banc was circulated to the full court. No Judge
' requested a poll under Fed. R. App P.35. The couz“c denies the pe’ntmn for
* [~ rehearing en‘banc and motion for appointment of counsei;

"For the Couri

/s/ Patricia S. Connor, Clerk
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APPENDIX D

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
, Richmond Division

ADIB EDDIE RAMEZ MAKDESSI,
Petitioner,
\2 ey
, Civil Action No. 3:09CV214
BRYAN WATSON, ' :
Respondent.
MEMORANDUM OPINION

Petmoner a Virginia prisoner proceedmg pro se, ﬁled this petmon for a wrlt of habeas
corpus pursuant to28 U.S.C. § 2254, Respondent has filed a motlon to. dxsmlss to Wthh Petmoner |

has replied. ThlS matter is ripe for Judgment
L BACKGROUND
Petitioner is currently servmg two llfe sentences for first- degree murder for the May 14,

1996 klllmgs of Ehse Makdessi, his wnfe, and Quincy Brown, Elise’s co-worker at Naval A1r

' Statlon Oceana (“NAS Oceana”) Petmoner is also servmg an addmonal thlrtee}l years for two

firearm crimes in conjunction w:th the mcndent Petmoner has always mamtamed that Brown

assaulted him and tied him up as Petltloner and Ehse returned to their apartment from dmner and

 that he shot Brown in self defense while Brown was raping and stabbmg Elise. Petltloner

claimed that Brown and other mdmduals sought to prevent Elise from reporting that NAS

Oceana personnel had sexually harassed and raped her previously. The Commonwealth argued
that Makdessi kllled Elise to collect her two life i insurance pohcxes, fabricated evidence that Elise

had been raped, and tampered w1th the crime scene.

The unusually complex background to Petitioner’s conviction spans over ten years.
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A.  Events Prior to the Killings

"At the time she was killed, Elise Makdessi and Petitioner had been married for

i

' approxrmately five years. Ellse was stationed at Naval All‘ Stanon Oceana in Vrrgmla Beach

Vlrgrma where she was being’ tramed as an air trafﬁc controller. In early 1996, Ehse was

transferred to an office _]Ob in the quarterdeck.

, On Aprll 9, 1996 Petmoner and Elise met with Attorneys Jack Ferebee and Josephine
Clay. They sought advice about filing a complamt of sexual harassment and possible rape
agamst the Navy, but would not glve any specific details or names Petltroner called Clay on

Apnl 14, 1996, and’ left a message askmg if she would represent Elise. ‘When Clay returned

v Petmoner s call the followmg day, the cellular phone was turned off, Petttloner and Elise d|d not

speak with Clay or Ferebee agam
In April 1996, Petitioner and Elise each purchased a $500 000 lee insurance pollcy
nammg the other as beneficiary. (Trlal Tr 1040-46. ) Petmoner and Eltse purchased an

additional coverage agreement that covered them during the pendency of their application.

Addltronally, in May of 1996, Navy death benefits doubled from $100, 000 to $200 ,000.

Sometrme in mid- to-late April, the Makdessis stopped at the home of their friends Terry

and Lisa Swafford. Petltloner told the Swaffords that they had recexved threatenmg telephone

' .calls and that the trres on therr car had been slashed. Petitioner told the Swaffords that Elise had

been havmg problems at work El:se did not provrde specifics or dlsclose the names of any co-
workers but led the Swaffords to believe that hlgh ranking ofﬁcers were mvolved Petitioner

told them that “thls would be as blg as Tarlhook or bigger.” (Pet. Ex. 15, at 2. ) Ehse told the -

! The Court has corrected any capita-lization errors in Petitioner’s submissions, -

2
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Swaffords that she had been transferred out of her previous position after ﬁling a complaint at
work. Lisa recommended that Elise make a videotape documenting her complaints. Petitioner

1nformed Lisa that he and Elise had already contacted an attorney, who had adVlSCd them to get |

‘ more evidence before taking any legal action,

\

On April 24, 1996, Petitioner and Elise met with Anne Hunter, a licensed profes'sional_\
counselor. Petitioner made the appointment ln»his own name, later -exolaining to Hunter that he
wished to keep Elise’s problems secret from the Navy. During the session, Petitioner stated that
he and his wife had been drifting apart during the pr_evious two months. Elise stated that she had
been sexually harassedand, approxlmately three rnonths prior to the appointment, raped by-a_nr ‘
~ officer in her command. Elise also reported that she and Petitioner had received threatening
phone calls, and that the tires on their car had been slashed. Hunter determined that Petitioner
and Elise showed signs of depressmn and referred them to another doctor, who prescnbed
antldepressants for Elise. The Makdessis later cancelled a follow-up appomtment

Around May 3, 1996, Elise ma_de a yideotape alleging s_everal incidents of sexual
har_assment'and rape. Elise claimed that, approlcirn'ately two months after her arrival at NAS
~ Oceana, two men in a cafeteria on base taunted her about being married to an Arab and
‘subsequently fondled her. She reported the incident to her section leader, who warned her that if

she made a written report she would not prevail and would also be disciplined for making a false
a_ccusation. Later, in] anuary of 1996 an unnamed petty officer second class came into a room
she was cleanmg and raped her. Elise tried to report the incident, but was told to keep quiet

because her assailant had used a condom and she could not prove anything. EllSC was then

transferred away from her position in the control tower to a desk Job answering phones in the

~
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quarterdeck. Three weeks after her transt‘er, Elise was raped in the won1an’s bathroom by an
unnamed male petty officer first class who warned her that she and her husband could get hurt ' (
unless she kept quiet. Elise clalmed that she had been collectlng wrltten reports of rape from
other Navy women in stmllar c1rcumstanc_es, and that she‘ would soon have enough evidence to
send to the media. Elise stated that she had not identified any of her assai_lants because she
' feared Petitioner'-tnight take the law into his own hands. |

| Petitioner and Elise visited Elise’s family on the weekend before Ellse was killed. On. |
Thursday, May 9, 1996, the Makdessis drove to Washmgton D.C. to visit Eltse ssisters. On
; Friday, May . 10 the Makde531s ﬂew to New England to visit the rest of her famtly They
| returned at approxnmately 7 p.m. on Monday, May 13 1996 At 8: 16 p.m. that night, Elise
bought a .38 caliber revolver. Petltloner was present at the purchase

On May 14, 1996 Elise and Quincy Brown worked a twelve hour shtﬁ together. Elise

" and Petitioner went out for dmner at Aldo’s restaurant. During dinner, Elise made a long call on
a pay phone. Brown’s'cell phone records revealed that he had cal led the 'land-lin:e telephone in
the Makdessi apartnlent- th,ree times at ap'proxixnately 9:>35 Pb.-M_.3 _
' B Killings of Elise Malcdessi and Quincy 'Brown . |
" A19:54 p.m.-on May 14, 1996 emergency personnel were dlspatched to Petmoner s

resxdence In response to his 911 call. On amval ofﬁcers from the Virginia Beach Pohce

Department (“VBPD”) found Petmoner walking down an external stalrwell leadmg to the second

? Petitioner maintains that Elise never made a call at dinner.

* The first call connected but lasted only four seconds. The second call occurred

approximately twenty seconds after the first, and was not answered. The final ca]l was connected
and lasted two minutes and ten seconds (Trial Tr. 1020-21, 1029.)

4
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floor of the bu1ldmg The officers found Elise bound to the bed. Elise was bleedmg from two
_ stab wounds to her torso, and her throat had been slashed. Qumcy Brown had been shot in the
chest and abdomen three times. Pohce pronounced Brown dead at the scene. Elise dted on the
way to the hospltal Autopsies revealed the presence of Brown s sperm in Elise’s vagma
Police found Brown lying on his back near the bed Police recovered a bullet from the -
floor underneath Brown. Forensic mvestrgator Ehzabeth Dunton recovered a blood-covered
knife under Brown s hand The blood on the blade was prlmarlly Ellse S, whlle the blood on the
handle belonged prnmarrly to Brown There was no 81gn of forcxble entry into the apartment.
| Police recovered electrlcal cords that had been cut from a vrdeotape rewmder and a
humxdlﬁer in the Makdessxs home A roll of toilet paper recovered from the bathroom contamed |
a smear of Brown s blood. A Lummol test of the bathroom smk mdrcated that blood was present
in the sink, although none was visible to the naked eye Brown s jacket was on a chair in the
l1v1ng room, an unused condom in the pocket Brown’s cellular phone was in hlS truck.
A paramedlc treated Petitioner at the scene. Petltloner said that he had been struck 1n the
' head and could not remember what had happened but had never lost conscmusness Petrtloner
‘was not suffenng from any “gross obvious bleedmg » (Tnal Tr 529. ) Paramedlcs took
Makdessn to the hospltal Petmoner told Dr. Harry Lustig that someone struck hlm on n the head
"~ ashe entered his home knockmg htm unconscious. Lustlg s exammatlon revealed a small bruise
on the right 31de of Petitioner’s scalp
C. Events Occurring Between the Murder and Petitioner’s I_ndictment
| Petitioner was not immediately charged in connecti'on with the deaths of Elise and

Brown, in part because a VBPD forensic investi gator concluded_ that the crime scene was
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~consistent with Petitioner’s version of events. Accordingly, the Navy paid Elise’s death beneﬁts
and New York Life Insurance paid Elrse s policy in 1996. A Naval Crrmmal Investlgatrve
. Servrce investigator later recommended to the VBPD that they contact Ross Gardner, a blood
spatter analyst for the  Army’s Criminal Investigation Dwrsron In August of 1998, Gardner filed
a prellmmary report explamrng that the crrme scene was not consistent with Petmoner § version
'bof events,
In the meantime, Petitioner left V1rgm1a Beach and retumed to Massachusetts to be near
hrs parents. On August 25, 1996, Petitioner called the police in Massachusetts and claimed that
' g,unme'n had run hiscar off the road, set it on ﬁre, and shotvPeti:tioner; “The gunmen told |
Petitioner that he should have kept his Imouth .shut‘.4 'Police were reportedly skeptical because,
although there were wounds in Petltioner’s stomach Ahis skin had not been penetrated by a bullet.
On September 14 1996 Petmoner called police reportmg that he had just been kldnaped
 shot and left for dead by two or three 1ndtvrduals Petmoner clalmed that the individuals forced
him mto the back of' hrs truck, drove him to.a remote locatlon shot hrm twrce, and then drove
away inacar wamng at the scene, Petmoner was unhurt however because he was wearmg a
_A bulletproof vest at the tlme Petitioner’s truck was somehow’ sent over the edge ofa chff where |
it landed approxrmately 100 feet below. Petmoner Jumped out of his truck clutchmg his cellular
phone and called police. Accordmg to the Commonwealth Massachusctts pohce found

.thdence that the incident was staged. Petitioner was charged with makmg a false report in

connectron wrth this mcrdent (Pet. Ex. l9)

4 Dcscrrpttons of the events are taken from the Commonwealth’s proffers at hearings on
’ September 28, 2004, and January 12, 2005. - :

* It is unclear whether Petitioner claimed that the gunmen ran hls truck off the cliff while -
he was driving or that the truck was already partly off the cliff and fell when Petitioner entered it.

6
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In December of 1996, Petitioner left the United States to visit hrs grandmother in Syria.
He returned on January 7, 1997. Near the end of February 1997, Petitioner was deported to
Syria. Approximately erghteen months later, Petitioner met a Rus‘sian woman whom he married.
one month later. They lived in Lebanon together for a year before moving to Moscow

On March 30, 2001, Petitioner called Nancy Perry, Ehse S aunt, Accordmg to Ms. Perry,
Petitioner told her about his new family and informed her that he had a daughter Petrtroner also
told her that he had written the story of the events surroundmg Ellse s death and sent it to several
newspapers in the United States, who had not publrshed it. Ms. Perry asked for a copy, whrch

Petitioner sent to her the next day.® That story was captroned “The Unbeletvable [sic] True

' Story " The document purported to relate Petitioner’s version of the cover-up surroundmg his

wife’s death. The document claims that three men were involved in the attack - one was holding
Elise down,_one was tying her up, and one was raping her. The document also contained a elaim
that an unidentified Navy officer contacted Petitioner telling him that Admiral Jeremy Boorda
had not cor_nmitted suicide. The Navy officer claimed that Admiral Boorda had bee.n shot twice
in the chest because he wae “going to make a statment [sic] and speak to the media about every
thing [Elisej and all the females” had expertenced, and that the attacks could have been
committed by “the other two .perso'ns involved in thevattaek on tf__’etitioner’ s] wife.” (Pet. Ex. 6,
at 3-4.)'_ Ms. Perry contacted th.e VBPD shortly after receiving this e-mail.

On May 7, 2001, a grand jury indicted Petitioner on two counts of first degree murder,

one count of using a firearm in commission of a felony, and one count of maliciously drschargmg

¢ Although Petitioner now claims that the document is fraudulent, Petrtroner stipulated at '

trial that he e-mailed Ms Perry a copy of the story the day after he told Ms. Perry that he would
do so. :
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a ﬁrearm inan occupled building, Petrtroner subsequently learned from Mike Mather areporter

who had covered the krllmgs that he had been indicted, On August 19, 2003, Makdessr

' voluntarlly returned to the United States, where he was immediately arrested

II. PROCEDURAL HISTORY
At . Pretrial Events |
Although Petitioner was arrested upon his return from Russra on August 19, 2003,

Petitioner’s trial did not begm untrl March 6 2006. Because some of Petitioner’s claims relate to

pretrial issues, the relevant events are recounted here.

1. September 28, 2004 Hearing - Motions In Limine on the Admlssrbrlrty of the
-Videotape and the Massachusetts Evidence; the Prosecution’s Improper
Contact with Witnesses; Wrthdrawal of Motions to Dismiss and to Quash

Petrtloner was mmally represented by public defenders Peter Legler and Annette Miller.

- On September 28 2004, Legler and Miller (“the pubhc defenders”) appeared ata hearmg at

which Petitioner was not present.” At this hearing, the parties argued motions in limine regardmg
the v1deotape and the Massachusetts ev1dence The parties both argued that their evidence was
mdependently admrssrble nevertheless, they also agreed with the Clrcurt Court that the

admlsswn of erther party’s evidence would make the other s admrssrble in rebuttal The Circuit

- Court, consrdermg the all-or-nothing nature of admxssrbrhty in thrs case, rema'rked that admitting

all of the evidence would result ina mmr-trlal on collateral matters that would “look hke a .

circus” (Sept 28, 2004 Tr. 28) and could “make the Scott Peterson trial look srmple” (Sept. 28,

2004 T_r. 31). Legler advocat_ed that all of the evidence be kept out, explaining that the inclusion

7 At the various hearlngs in this case, the public defenders often have argued together on

: the same issue. For the sake of convenience, they are referred to Jomtly in this oprmon

8
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of the Massachusetts evidence would make the charges “[u]nbeliev_ably'difﬁcult for this

defendant to defend against” because Petitioner would effectively be on tnal for two sets of

crimes. (Sept 28,2004 Tr 35.) The Court ruled that neither evidence would be admitted at trial.
The Commonwealth’s Attorneys also admltted at this hearing that they had sent many

witnesses copies of their 1996 witness statements. The public defenders argued that the

Commonwealth was attempting to circumvent Virginia’s bar on the admission of a prior

- statement that had not been verified while the events were still fresh in the mind of the witness.

As a remedial measure, the Circuit Court ordered reciprocal discovery of all witness statements,
The pubhc defenders also withdrew the motions to dismiss and quash the 1nd1ctments because
there would be no point in proceedmg ” (Sept. 28, 2004 Tr., 2. )

2. Hearmgs of November 1, 2004, November 22, 2004, and November 29, 2004 -
"~ Petitioner’s Motions to Substitute Counsel and to Procéed Pro Se

On November 1, 2004, the Clrcult Court held a hearing to address PetitiOner’s motion to
substrtute counsel Petrtloner, who had filed a bar complamt agamst the public defenders,
explained that they refused to send him copies of discovery or keep him informed of court dates

and would not communicate adequately durmg visits to jail, which occurred only every four

months or 0. Petmoner also challenged counsel’s decrston to withdraw the motion to dismiss,

and their disregard of his order to admit the videotape at all costs. The public defenders opposed
the motion, explaining that they had invested hundreds of hours in Petitioner’s case and had
visited hrm at least fourteen tirnes, with only one session lasting less than half an hour. They also

explained that in their opinion, the motion to dismiss would not have been granted. The Crrcurt

Court denied Petitioner’s motion.
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At a hearing-on November 22, 2004, Petitioner made a mouon to proceed pro se The
-Commonwealth’s Attomey argued strenuously against the' motion, After warnrng Petitioner of
the dangers of self-representatlon, the Clrcurt Court scheduled a second hearing for November
29,2004, | | |

3 Perrod of Pro Se Representatron November 29, 2004 to January 19, 2005

At the hearing of November 29, 2004 the' Crrcurt Court granted Petitioner’s motion to
proceed pro se. The Crrcurt Court denied Petitioner’s request to appoint drf’ferent attomeys as
'standby counsel, Petmoner then asked the Court to conﬁrm his understandmg that he could enter
the videotape into ev1dence under certain crrcumstances The Crrcmt Court dechned to do so,
statmg mstead that its earlier rulmg was still in effect and would control,

At a motions hearing on January 4 2005, Petitioner asked the Crrcult Court to enter an
order i mcreasmg his access to the law library. Petitioner explamed that he was unable to
effectlvely represent hrmself because Virginia Beach Correctronal Center (“the Jail”) did not

have a law lrbrary An employee of the Vtrgrma Beach Sheriff’s Department explamed the

’

procedure used at the Jail:

Srr, when an inmate needs legal materrals they are to write
a correspondence form to our librarian. . . . If the information is not
available on the internet, [the librarian] then goes over to the
‘Wahab law library, obtains the material, makes copies of it,and
delivers it to the inmate. . . : [The librarian] works thirty-six hours

- .aweek. I’'m guessing that it would take probably less than seven
days to get the material to the i inmate.

(Jan 4, 2005 Tr. 3-4.) Petrtloner clalmed that this procedure unfairly forced him to drvulge hrs

trial strategy to the _Commonwealth. The Circuit Court extracted a promise from the

10
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Commonwealth that no one had spoken with the llbrarian to discover what cases were requested
and that no one would do so in the future
Petitioner also argued that the J arl was vrolatmg hrs nghts by not provrdmg any legal

materials unless Petitioner provxded the proper c1tations Petitioner also provrded evrdence that
the librarian gave him law from the United ngdom in response to his request for 1nformation |
| on the hearsay rule. The Court explained that Petltroner should “ask him for different penodrcals _
for specnﬁc cases,’f and that he would not be allowed to visit the law llbrary (January 4, 2005 Tr.
: >7 ) The Court ordered Petitioner to follow the Jail’ 'S exrstmg procedures
' Petmoner then complamed that the public defenders had not prov:ded him with all of the
' | relevant information in hrs case, 1ncludmg expert wrtness names They responded that they had
.given him all of the discovery provided by t_he Commonwealth, and that Petitioner had not |
| provided a liSt of experts he desired to use. Petitioner also complained that the pu-blie defenders.
had not responded to his'reque‘sts for a visit at the jail.- Ms.vMiller ,responded that Petitioner had
not actually requested .hel'p, preparing his case. Instead, he had asked her to “come overand
explain [her] past decisions,” which was not‘an appropriate reason to meet with Petitioner as H
standby counsel. (Jan. 4, 2005 Tr. 15'.) '

- At a hearing on January 12, 2005, Petrtloner moved the Court to reverse its earlier rulmg _
and allow both the bad acts, evrdence and vrdeotape to be admitted into- evrdence Petrtloner
: argued that the vrdeotape was admrssrble as an exception to the hearsay rule because it was a
dying declaratlon, an excited utterance, and an assertion of Elise’s state of mind. The _Court
again ruled that the videotapes were not admissible, and that the bad acts evidence was not

admissible in the 'Commonwealth’s case in chief. After Petitioner obvserved that self- |

11
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representation was “way too much for me” (Jan 12, 2005 Tr. 22), Mr. Legler agreed thatthey
could explore the possibility of resumrng the‘ir- representation of Petitioner. ‘A't a status hearing
on January 15, 2005, Mr. Legler and Ms. Miller informed the court that they were once again
- representing Petitioner. L |
- 4, Second Period of Representatron by the Public. Defenders
Petmoner S drssatlsfactlon wrth the pub]rc defenders contmued ‘At a hearing on March 7,

2005, Petmoner requested the apporntment of new counsel Petitioner explained that the public
defenders were urging him to attempt to reach a plea agreement and that Petmoner believed the
public deferiders had decrded that he was guilty. The Court explamed that Petitioner had only
two choices: to represent hrmself orto accept representatlon by the publrc defenders Ata -
hearing on March 16, 2005, Petmoner again moved for the Clrcurt Court to appoint new
v attomeys The Crrcurt Court refused to do so, and because Petitioner would not waive h1s right

 to counsel, the public defenders contmued to represent him, |

3 Withdrawal of Public Defenders and Appointment of Thomas Reed

On January 3, 2006, the Circuit Court granted the motion of the publrc defenders to

o wrthdraw and appomted Thomas Reed to represent Petmoner attrial. (Jan. 3, 2006 Tr. 2-3.) .

The pubhc defenders office later explamed that they moved to w1thdraw “after the
Commonwealth decrded to unhze current and former public defender chents as ‘snitches’ in its
~case.” (Oct, 7,'2008 Letter, Respt.’s Ex. A., Record No. 081529 (Sup'; Ct. Va.).)
B. '. Trial and Conviction

' Petitioner’s trial began on March 6, 2006, and ended with his sentencing on March 16,

2006. The Commonwealth presented 51 witnesses. Petitioner testiﬁed in his own defense, but

12 -



t

Case 3:09-cv-002144RLW Ddcument 17 Filed 02/04/10 Page 13 of 37 PagelD# 320

produced no other witnesses. An overview of the events of trial will help the reader comprehend -

the volume and persuasive power of the evidence presented against Petitioner.

1. - Evidence from Co-workers, Acquaintances, and Famiiy of the Makdessis
Many of Elise’s co-workers testified that Elise lacked practical skills, and that she had
been transferred in order to prevent her from logging‘too many training hours and washing out of

the program. They also testlﬁed that they would have reported any sexual harassment pursuant

~ to the Navy s policy if they had been aware that any had occurred

. Various friends and famrly testified to the unusual relationship betwcen Elise and

Petrtloner Accordmg to them Petitioner discussed havmg extramarltal affairs. Robert Mentzer :

testified that Petmoner kept in his wallet alist of phone numbers of exotrc dancers and bragged

about it in Elise’s: presence Several witnesses testified that Petitioner mentioned making or
attempted to show them homemade pomography (featuring Elise and others) and other sexually
explicit material, sometimes in Elise’s presence. Neighbors testified that the Makdessis argued

loudly enough to be heard from adjacent apartments. Witnesses also testified that Petitioner

“believed Elise was h_aving extramarital affairs, and was an angry and jealous husband who

insisted on keeping track of Elise’s whereabouts and driving her every\vhere. Daniel Timboe, a

~ friend, testified that he and Petitioner had once gone on a double date with their wives. Upon
arriving at the Makdessis® apartment that evening, Timboe was surprised to discover that

- Petitioner had hired strippers to perform at his _hduse before they left for the evening,

Alex Crosby, Elise’s brother, testified that Petitioner had urged Elise to discuss her work--

related troubles during their visit the weekend before the killings. Elise, however, did not do so.

Kevin Heaney, 4 claims director at New York Life Insurance Company, reported that

Petitioner called him almost daily for approximately three months from June 1996, when

13



Case 3:09-cv-00214-RLW Document 17 Filed 02/04/10 Pagé 14 of 37 PageID# 321

Petmoner submitted his claim;, until the claim was pald Danlel Timboe, a friend, testified that
Petmoner had once asked him to rear-end Petitioner’s car as part of an insurance fraud scheme,
Several witnesses testified that Petitioner had a large collection of guns and huntmg knives.

2, Testimony Regarding Inconsistencies in Petitioner’s Ve_rsions of the Killings

Detective Paul Yoakam interviewed Petitioner on the night of the killings. Petitioner:
expla‘ined that he had called Robert Mentz_er»fr'c')m Aldo’s testaur,ant on his cellular phone, but
neither he nor Elise made any other .telephone calls at the restaui'ant. Petitioner told Yoakam that
a single man assaulted him from behind as Petmoner was trymg to close his front door,
Petmoner woke up on the bedroom floor and saw a man raping and stabbing his w1fe Petltloner
reported that his hands were bound when he awoke, and that Elise used her assailant’s full name
as she begged for mercy. As Petitioner reached the bedside table and retrieved his gun, the man
leant from the bed and Petitioner shot him from a standing p‘osit,ion. The assailant fell to his
knees, moaning. Petitioner walhed around the bed, attending to Elise. As.Petitioner walked to
the telephone, the assaxlant lunged at him. After a brief struggle i in Wthh the assailant nicked
Petitioner on the hand with hlS kmfe, Petitioner shot the assatlant once or twice more. Petitioner
then called 911 on his cordless phone Petitioner, in a state of shock, looked around for a
compress and ptcked up a roll of toilet paper from the bathroom, but dec1ded that 1t would not
‘serve Accordmg to Petltloner, the assailant was a black man whom he did not recognize.
' Dunng a subsequent interview, Petltldner clalmed that he was struck in the head twice as he was
disarming his alarm system, and that he was on hxs knees when he shot the assallant

Dr. Harry Lustig, who treated Petitioner at the hospital on the night of the killings,

testified that Petitioner-told him that he obtained the gun from his closet, not the bedside table.

14
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Restaurant staff testified that Elise made two telephone calls from Aldo’s the night of her -
death, the ‘second of which lasted approximately forty minutes, Mentzei' also testified that, on the
“night of the killings, Petitioner called him on his cellular phone fr_oin Aldo’s, and told him that
Elise was on a pay phone at the time. |

Dawn Crosby testified that Petitioner initially told her that there may have been two

individuals, and that the sliding glass door to their baleony was open, Alex Crosby and Nancy
Perry testified that Petitioner first told them that there was one assailant but later added a second.

Timothy Gurley, wnth whom Petitioner had been 1ncarcerated at the J all testiﬁed that
Petitioner admitted to killing his wife, but claimed that Elise and Brown were having sex when
he entered the house, and that he shot Brown and stabbed Elise. Gurley also testified that
Petitioner claimed to have stabbed another man at the scene.

3. Forensic Testimony

Dr. Leah Bush performed autopSIes on Elise and Brown. She testified that three of
Elise’s wounds were cons:stent with a knife whose edge was pomtmg towards Elise’s head not
her feet. Elise showed no 51gns of genital trauma. Michael Grimm, F orensxc Science Supervnsor
of the Virgmia Department of Forensnc Sc1ence testified that bloodstains on Petitioner’s pants
were consistent with him havmg Wlped the knife on his pants and that some of the stains were
diluted which could mdicate that Petitioner had attempted to obliterate the stains,

Ross Gardner provided the most important forensic testimony. At the time of the trial,
Gardner was an independent consultant in bloodstain pattem crime scene analysis. Gardner had -
amassed many credentials in his 29'-year career, and attended over 1,000 hours of specialized
bloodstain pattern analysis training. Gardner sent the Virginia Police a preliminary report in

August of 1998 and completed a final report in August 2000.

15
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Gardner’s analysis of the crrme scene contradlcted nearly every aspect of Petrtroner s
version of the klllmgs Gardner testified that Brown ‘was on his knees when he was ﬂrst shot
He testified that the second shot was fired when Brown was either fallmg or standmg Gardner
concluded that Brown was lymg on the ground when the final shot occurred He also testlﬁed
that the shots could not have ongmated from where Petrtroner clalmed to have been standing.

Gardner also testrf ed regarding blood patterns found on and made by the knlfe He
pointed out that stains on Petltroner s pants were mconsrstent with a struggle w1th Brown
: Moreover dlluted bloodstams on Petrtloner s pants mdrcated that the hilt of the knife had been

‘washed.’ Gardner testxﬁed that Brown s hands were covered with his own blood not with

~ Elise’s. The hilt of the knife, however, had a mixture of blood from both Ehse and Brown, -
further indicating tampering. Spattering on the knife was inconsistent with Brown having
wielded it when he was shot, but consistent with Petitioner holding it Gardner concl-ud'ed that
there was no evidence that Brown was ever in possessron of the kmfe '

Other blood patterns on the comforter were inconsistent wrth Brown’s presence on top of
Ehse because the blood had not pooled towards the area where Petrtroner claimed Brown had
been. Fmally, Gardner concluded that there was no evndence of blood flow from Petrtroner near
- the area where he claimed to have woken up aﬁer the alleged assault
4. - Petitioner’s Testlmony |
Petmoner repeatedly brought up Elise’s alleged complamts of sexual assault resultmg in
objectlons from the Commonwealth as to hearsay, whrch were sustamed He clarmed never to
“have discussed the possibility that Elise was having an affair with anyone. Accordlng to hrm, he

and Elise had a very happy marriage, and she frequently drove herself to work. He denied

16
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approaching Timboe about : any insurance fraud scheme and clarmed that it was Timboe’s ldea to
~ have strrppers over to Petitioner’s house before the dinner date.

Petitioner clalmed that on the night of the killings, he was attacked from behind while
disarming the alarm at hlS apartment and knocked out. When he awoke, he was bound and his
eyes refusedto focus. As he struggled to free himself, he heard Elise arguing with two men.

One of the men was telling Elise that “I want all the copies of the charges' \tou f-ing bitch. You '
shouldn’t have done that. We told you, we warned you to leave it alone. 1 want all copres of the
videotapes you made. 1 want all copies of afﬁdavrts and - (Trial Tr. 1500.) Ehse told her
attackers that there were six envelopes in the closet. Petmoner heard someone go to the closet
take something out, and leave Petltroner then heard a struggle between Elise and her assailant.

~ Petitioner’s eyes cleared shonly thereafter. He saw Brown rapmg Elise while asking Why

she had filed charges against hrm and tellmg her she should have left it alone. Petmoner freed
himself, crawled to the nightstand, opened the drawer and took the gun msrde Brown notrced
Petrtroner as he stood Brown charged at Petmoner nearly tnppmg because he was pulling up
his shor’ts Petmoner shot Brown once, and thought he heard someone run out the door after the
shot. When Petitioner shot him, Brown was “sort of kneeling, bullmg up his shorts, and then he
‘dropped down on his knees when | shot him.” (Trarl Tr. 1511)) Petmoner walked around the
bed attemptmg to untie Elise’s bmdmgs but was unable. When he walked around to the other
- side of the bed, Brown spru_ng up and luniged at hlm, knife still in hand. Petitioner grabbed
Brown’s right hand, which held the knife, and Brown grabbed Petitioner’s right hand, which held
the gun. Petitioner broke free and shot l3rowh twice more.

| Petitioner called 91 lon hlS cordless phone While on the phone, he began to feel sick,

and ﬂushed the tonlet because he thought he was about to vomrt Petitioner saw in the ‘bathroom

17
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mirror that he was bleedmg from a head wound, and put some tonlet paper on the wound to
staunch the flow of blood On cross-examination, Petmoner,ﬁrst stated that he had tried to put
his hands on Elise’s wounds. However, he later testified that he had not put his hands on her

chest wounds, and did not remember if he had put his hands on her neck.

- -Petitioner claimed that during the initial interview, Detective Yoakam told him that the
police did not find a second attacker, and that Petitioner would be arrested and held if he kept
saying that anyone else was present. Yoakam told Petttxoner to 51mply answer the questlons

. asked of htm Petitioner denied ever tellmg Gurley that he had killed Elise,

The following exchange between’ Petmoner and the Commonwealth’s attorney occurred

regarding the story sent to Nancy Perry :

" Q: Well, what about this unbeltevable true story that you sent to
Nancy Perry and the newspapers? -
A: That’s not the first that I wrote . ... There was another story I
wrote there was five people . . .. I ve lost a lot of sleep havmg
nightmares. . . . And when I wake up, [ believe what I saw in that
nightmare. So that nightmare would say I saw five people ThenIgo

on the whole entire day thmkmg that there was five .. people s
names on the list -- o o

Q: All rlght. All right, .

Q Dld you write the unbehevable true story" Did you write thts the
e-mail that was sent to Nancy Perry?
. A:T’m not sure if [ wrote that. v
-Q: You don’t remember? o
A: No. : ' '

Q: So if it says my name is Eddie Makdessr and I was born in
Lebanon, Beirut, you don’t know if you wrote that?

A: Well, I can type a paper with your name on it and say you wrote
it. It doesn t mean that you wrote it, does it?

(Trial Tr. 1584-86 )

The jury found Petltloner gunlty on all counts.” On March 16, 2006, the Circuit Court

sentenced Petitioner to two life sentences plus thirteen 1 years.
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C. Appellate Proceedings
On appeal, Petitfoner raised the following claims:

Claim One:  The Circuit Court violated Petitioner’s rights under Chambers® by
applying the hearsay rule to exclude Elise’s videotape and affidavit.

Claim Two:  The Circuit Court violated Petitioner’s right to access the courts by
denying him meaningful access to a law library.

- Claim Three: The Circuit Court erred in not ailowi_ng Petitioner to testify as to Elise
- Makdessi’s complaints of sexual mistreatment.

Petition for Appeal, Makdessi v. Commonwealth, Record No. A0898.-06-1 »at 17 (Va. App. July 28,
2006) (hereinafter “App. Pét.”). “The Court 6f Appeals of Virginia afﬁnned Petitioner’s
conviction, finding Claims One and Two barred because they_had not been propefly raised at
trial. Makdessi v éo}nmonwealm, Record No. 0898-06-1, at 8-12 (Va. App. Dec. 6, 2006)
(herei.naﬁer “A'ppv. Ct; Op.'”). Claim Threé was dismissed w'ithout consideraiion because -tvhe
petition for appeal did not contain any argume-‘r,xt or citation to authority in support. /d. ai 12,
Petitioner, by counsel, filed a petition for reheariﬁg by a three-judge panel. Thp petition
was granted and, aﬁer_oral argument, the Apanel denied Petitioner’s.claims. MakdeSsi v.
Commonweaith, Rec.prd'Nb. 0898-96-1 , a;; 3 (Va. App. Apr. 6, 2007). The 'Supreme Court of
Virginia reﬁléed'to heér Petitioner’s appeal. Order, Makdessi v. Cbmﬁvonwealth, Record No. |
0898-06-1 (Va. S}e‘p't. 10, 2007). On November 9, 2007, the Supreme Court denied the

subsequent petition for rehearing. Order, Makdessi v. Commonwealth, Record No. 0898-_0_6-1 ,at

3 (Va. Nov. 9,2007).

8 Chambers v. Mi.ésfssippi, 410 U.S. 284,302 (1 973) (finding a due process violation
where lower court “mechanistically” applied hearsay rule to exclude evidence of later-repudiated
confessions that bore substantial indicia of reliability).

19



t '- Case 3:09-cv-00214-RLW Document 17  Filed 02/04/10 Page 20 of 37 PagelD# 327

D. State Habeas Proceedings

On August 7, 2008, Petitioner filed a petition for a writ of habeas corpus in the Supreme

Court of Virginia. Petitioner raised the following claims for relief:

Claim A:

Claim B:

Claim C;

_Claim D:

)

)

(¢) failing to be present at a March 8, 2004 hearing regarding

Trial counsel Legler and Miller rendered ineffective assistance by:

© (a) allowing the court to continue the trial date;

(b) failing to adequately communicate for fifteen months; and,
the Commonwealth’s attempt to subpoena the records of
reporter Mike Mather, o -

Trial counsel Thomas Reed rendered ineffective assistance by:

(a) failing to make an adequate investigation into his case;

(b)  failing to make any motions to admit evidence; -

(c)  failing to adequately meet with Petitioner;

(d)  lying about his failure fo subpoena witnesses;

(e)  failing to elicit from Robert Mentzer during cross

+ examination that Mentzer was granted immunity from
prosecution for Elise’s death in return for his
testimony; ‘ a

. () . failing to object to'perjury and evidence tampering by

Elizabeth Dunton;

(g)  failing to prove that, due to perjury regarding where

Petitioner’s wife was laid for treatment, the blood spatter
expert, R. Gardner, incorrectly testified as.to Petitioner’s
lack of wounds; = : :

~ (h) failing to object to the admission of the fraudulent

“unbelievable true story” through Nancy Pei‘ry;.an’d,

(i) * failing to object, during closing argument, to the

prosecutor’s statement that Elise had been shot.

The Prosecutor committed misconduct by: -

M

@

- () Nancy Perry. 4 : -
falsely stating during closing argument that Elise had been shot.

allowing perjurious testimony from:

(@)  Elizabeth Dunton;

M) Ross Gardner; and,

The trial court violated Petitioner’s right to proceed pro se under Faretta

- v. California, 422 U.S. 806 (1975).

The trial court violated Petitioner’s rights under Chambers by refusing to
allow Petitioner to introduce hearsay evidence that Elise had been

- sexually assaulted and feared for her life.
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Claim E: Petitioner’s right to access the courts was violated by the lack of access to
the law library and materials. ’

Claim F: The Circuit Court violated Petitioner’s right to testify by refusing to allow
him to testify as to his wife’s statements that she had been sexually

assaunlted.
Claim G: Reed violated Petitioner’s right to obtain witﬁesSes in his favor by failing
: -tol subpoena nine witnesses requested by Petitioner.
Claim H: Petitioner’; constitutibnal rightto a speedy trial was violated,
ClaimI: Appellate counsel rendered ineffective aséistanCe by failing to claim that;

n trial counsel rendered ineffective assistance; ,

(2)  the Commonwealth’s Attorneys committed misconduct;

3 Petitioner’s conviction was obtained by use of the fraudulent

confession contained in the “unbelievable true story™;
“) Petitioner’s right to obtain witnesses was violated;
(5)  Petitioner’s constitutional right to a speedy trial was
: violated; and, .

(6)  the Prosecutor violated Petitioner’s Brady ° rights.
Petition, Makdessi v. Warden of the Wallens Ridge State Prison, No. 081529 (Va. Aug. 7, 2008)
(hereinafter “State Hab. Pet.”). The Supreme Court of Virginia dismissed the petition on March
16,2009. Makdessiv. Warden of the Wallens Ridge State Prison, No. 081529 (Va. Mar. 16,
2009) (hereinafter “State Hab. Op.”). The Supreme Court of Virginia found that Petitioner’s
ciaims of ineffective assistance of counsel lacked merit, and that the remaining claims were
barred by Petitioner’s failure to properly raise them at trial or on appeal.
E. Claims Raised in thé Federal Habeas Petition

Petitioner advances the following claims for relief:

- Claim 1: .(A) Trial counsel Legler and Miller rendered ineffective assistance by:
(i) allowing the court to continue his trial date;
(i)  failing to adequately communicate for fifteen months; and,

® Brady v. Maryland, 373 U.S. 83 (1963).
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Claim 2:

Claim3: = Pe _
- (A)  Petitioner was not provided access to a law library;

Claim 4: )

Claim §:

(iif)  failing to be present at a March 8, 2004 hearing regarding
the Commonwealth’s attempt to subpoena the records of
reporter Mike Mather. ' '

(B) Trial counsel Thomas Reed rendered ineffective assistance by:
(i) . failing to make an adequate investigation into his case:

(ii)  failing to make any motions to admit evidence;

(i) failing to adequately meet with Petitioner; .
(iv)  failing to subpoena six witnesses requested by Petitioner;
(v)  misrepresenting that he had subpoenaed the six witnesses; .

(vi)  failing to elicit from Robert Mentzet during cross .

- examination that Mentzer was granted immunity from - -
prosecution in return for his testimonys;

((vii) failing to object to perjury and evidence tampering by

Elizabeth Dunton; - ' : '

-(viil) failing to prove that, due to the perjury regarding where

Petitioner’s wife was laid for treatment, the blood spatter -
expert, R. Gardner, incorrectly testified as to Petitioner’s
- lack of wounds; - '

(ix)  failing to object to the admission of the fraudulent

: “unbelievable true story” through Nancy Perry; and,

(x) failing to object, during closing argument, to the
prosecutor’s statement that Elise had been shot.

‘The Prosecutor committed misconduct by:

(A)  Allowing perjurious testimony from:
(i)  Elizabeth Dunton;
(ii) * Ross Gardner; and,
, (iii)  Nancy Perry. - : .
(B)  Falsely stating during closing argument that Elise had been shot.

Petitioner’s right to proceed pro se under F. aretta, was violated because:
(B)  atahearing on January 12, 2005, the Circuit Court “cut him off.”

preventing him from proffering the contents of the videotdpe and
- corroborating witness statements. ‘ :

| The trial court violated Petitioner’s rights under Chambersby,r'efusing to
- allow Petitioner to introduce hearsay evidence that Elise had been

sexually assaulted and feared for her life.

Petitioner’s right to proceed pro se under Faretta was violated when he
was denied access to the law library and materials.
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Claim 6;
Claim 7:
Claim 8:

Claim 9;

-Claim 10:

The Circuit Court violated Petitioner’s rights by refusing to allow him )
to testify as to his wife’s statements that she had been sexually assaulted.

~ Reed violated Petitioner’s right to obtain witnesses in his favor by failing

to subpoena nine witnesses requested by Petitioner.

Petitioner’s constitutional right to a speedy trial was violated by the 57-

* month delay between indictment and conviction.

Appellate counsel rendered ineffective assistance by:
(A)  failing to claim that; ‘ _
: (i) trial counsel rendered ineffective assistance; .
(i)  the Commonwealth’s Attorneys committed misconduct;
~ (iii)  Petitioner’s conviction was obtained by use of the
_ fraudulent confession contained in the “unbelievable true
story”; : -
(iv) * Petitioner’s right to obtain witnesses was violated;
(v)  Petitioner’s constitutional right to a speedy trial was = -
violated; and, ' o
(vi)  The Prosecutor violated Petitioner’s Brady rights.

(B) failing to inform Petitioner for five months that the Supreme Court

of Virginia had denied his petition for rehearing, causing him to
forfeit his right to file a petition for certiorari and lose time to work
on his state habeas petition. ‘

The Commonwealth’s Attomey tampefed with appquimately forty '(40)
witnesses by mailing to them their statements taken in 1996, immediately -

~- after the erime. - '

(Pet. 6-21.) Respondent confends that Petitioner’_s claims are all either procedurally defaulted or

without merit.

[l EXHAUSTION AND PROCEDURAL DEFAULT

“In the interest of giving the state courts the first opportunity to consider alleged - -

constitutional errors occurring in a state prisoner’s trial and sentencing, a state prisoner must

exhaust all available state remedies before he can apply for federal habeas relief.” Breard v.

Pruett, 134 F.3d 615, 619 (4th Cir. 1998) (citing Matthews v. Evatt, 105 F.3d907,910-11 (4th

Cir. 1997)).. “To satisfy the exhaustion requireméxit, a habeas petitioner must fairly present his -
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claim to the state’s highest court.” Matthews, 105 F.3d at 911 (cztmg Spencer v. Murray, 18 F.3d

237, 239 (4th Cir. 1994)). Fair presentatlon demands that “both the 'operatxve facts and the -
controllmg legal pr1nc1ples must be presented to the state court, ” Baker v. Corcoran, 220 F.3d
276 289 (4th Cir. 2000) (quotmg Matthews 105 F.3d at 911); see Gray v, Netherland 99 F.3d
158, 162-64 (4th C1r 1996). To exhaust a federal clalm petltloners must alert state courts to the
federal nature of the claim. Baldwin v, Reese 541 U.8. 27, 29 (2004) (quotmg Duncan v. Henry, -
513 U.S. 364, 365-66 (1995)). Thus, “the presentatlon to the state court of a state law claim that
is smular toa federal clalm does not exhaust the federal claim.” Baker, 220 F.3d at 289 (cmng
Duncan J13 US. at 366).

“A dtstmct but related limit on the scope of federal habeas review is the doctrine ot;
procedural default.” Breard, 134 F3d at619. “Ifa state court clearly and-expressly bases its
dlsmlssal of a habeas petitioner’s claim on a state procedural rule, and that procedural rule
| provides an independent and adequate ground for the dlsmxssal the habeas petmoner has
procedurally defaulted his federal habeas claim.” 14 (cmng Coleman 12 Thompson 501 U S.
722,73 1-—32 (1991)). Procedural default also occurs when a “petmoner fails to exhaust avallable.
state remedies and ‘the court to which the petitioner would b_e required to present his clalms in
‘order to meet the exhaustion requirement would now find the claims procedurally l)arred.”’, Id
’(quoting Coleman, 501 U.S. at 735 n.l). Absent a shdwirlg of cause and prejudice or a
fundamental miscarriage of justice, vthis Court is precluded from reviewing the merits of a ,
defaulted claim. See Harris v. Reed, 489 U.S. 255, 262 (1989). |
A. Claims Im_broperly Prcsented on Direct Appeal

Petitioner raised Claim 4 on direct appeal, arguing that the Circuit Court violated his due

process rights “[b]y mechanistically applyirig the hearsay rule to exclude the videotape and the
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affidavit,” thereby “subvert[ing) [Petit_ioner]’s entire defense in violation of his right to due

: proceés under the Fo.urteenth Amendment to the Co_nstitutien,” App. Pet. at 20. The Court of
Appeals of Virginia fouud thts elaim barred by Virginia Supreme Court Rule 5A:18 because
Petitioner failed to “preserve his constitutional argument with a specific, contemporaneous
objection that his due process rlghts to a fair trial were v1olated ” App. Ct. Op at 6. Rule 5A: 18
consututes an adequate and independent ground for denying a claim. See Clagett v. Angelone,
209 F.Bd 37’0, 378 (4th Cir. 2000). The decision of the Court of Appeals of Virginia'bars
Petitioner’s claims unless Petitioner can eatablish cause for failing to raise it at trial,

Petitioner argues that he persOnall)f objected repeatedly to the exclusion of the videotape -

- evidence. (Petr. Opp n Mot. to Dismiss 5 (cmngNov 1, 2004 Tr. 7).) Nevertheless, the Court

of Appeals of Virginia correctly determmed that “the entire record mdlcates [Petltloner] never
raised a constitutional argument on any grounds.” App. Ct. Op. 6. Petitioner does not argue that
ahy other facte establieh cause for his failure to raise the claim. below. Claim 4 will be
DISMISSED. |
In the interest of ;iudiciial ecOnemy, tlte Court will address the ntetits of the remaining

claims presented tm direct review.. See 28 U.S.C. §§ 2254”(b)(2). .
B. : Claims Found Barred on State Habeas Review

| , The Supreme Court of Vifginia found Claims 2,6,7, and‘8r barred by Slayton v, Parrigan
205 S.E.2d 680 (Va. 1974), because they could have been, but were not, ralsed on appeal. State

Hab. Op. 12-13. Slayton is an adequate and mdependent state procedural rule. See Mu’Min v.

Pruett, 125 F.3d 192, 196f97_ (4th Cir. -1997). Thus, Claims 2,6,7,and 8 are barred unless

Petitioner can show cause and prejudice. Petitioner argues that counsel rendered ineffective
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assistance in failing to bring these claims on direct appeal. As discussed below‘, counsel’s failure
to raise these claims was not ineffecti_ve. Ctaims 2,6,7,and 8 will be DISMISSED.
C. Clahns Presented for the First Time on Federal Hahéas Review
In C_laim__ 9(b), Petitioner claims that appellate counsel failed to timely infqnn him that his
petition for rehearing had been rejected. Petitioner did not raise the factual basis for this claim in
his state habeas petmon If Petitioner were to filea habeas petmon now, the Supreme Court of
' Vlrgmta would find it procedurally barred under Sectlon 8. 01-654(B)(2) of the Virginia Code
because the underlymg facts were avaxlable when he filed his first petition. See Barnes v.
' Thompson, S8 F. 3d 971,977 n.6 (4th Ctr 1995) (explammg that Vtrgmla law bars claims based
'on facts whlch “the petitioner either knew or had avanlable” when the first petmon was filed)
(cmng Stockton v. Murray, 41 F.3d 920, 925 (4th Cir. 1994); Waye V. Murray, 884 F.2d 765 766
(4th Cll‘ 1989) Section 8.01 654(B)(2) is an adequate and mdependent state ground. See Gray v.
- Netherland, 518 U.S. 152, 162 (1996). Claim 9(b) will be DISMISSED
In Claim 10 Petltloner argues that the Commonwea]th‘s Attorney tampered. W1th the
witnesses by mallmg their 1996 witness statements dlreetly to them for review in the course of
preparing for trial. Respondent argues that these claims are procedurally defaulted because they
were never raised in state court. Petttloner clatms, however, that he dtscovered the factual basis
for this claim on April 5, 2009. Petiti’onet reasons that the “factual predicate” of this gcl.aim
therefore “could not have been previousty -diseeve'red through due ditigence” because he was not
present at the hearing at which the ,Commonwealth admitted sending the statements. (Petr. Opp’n
Mot. to Dismiss 6 ) Petitioner’s state habeas petmon however, contams a citation to the |

transcript of the September 28,2004 hearmgs (Br. Supp State Hab. Pet 32, ) Petitioner thus

fails to show that these facts were unavailable. Claim 10 will be DISMISSED.
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IV, APPLICABLE CONSTRAI'NTS ON HABEAS REVIEW
Federal law circumscribes this Court’s power to grant habehs relief. ,.28,U.S.C.‘
§ 2254(e)(1) provides that “[s]tate court factual detenhinations are presumed to be correct and
h1ay he rebutted only by clear and cohvinoing evidence.” Gray V. Eranker, 529 F.3d 220, 228 (4th
Cir. 2008) (citing 28 U.S.C. § 2254(e)(1)), cert. denied 129 8, Ct 1579 (2009). Under 28 U.S.C.
§ 2.254(d), a federal court may not grant relief on any claim that was adjudicated on the _rnerits' in
stete court unless the claim: .

(1)  resulted in a decision that was’ contrary to, or involved an
unreasonable application of; clearly established Federal law,
- as determined by the Supreme Court of the United States; or
(2)  resulted in a decision that was based on an unreasonable
determination of the facts in light of the ev1dence presented in
the State court proceedmg
28US.C.§ 2254(d). A decision is an “unreasonable application” of Suprefne Court law if “the -
state court correctly 1dent1ﬁes the govemmg legal prmc1ple . but uhreasonably applies it tothe
facts of the partlcular case.” Bell v, Cone, 535 U.S. 685, 694 (2002) (citing Williams v. Taylor,
529 U.S. 362 407-08 (2000)). Demonstratmg unreasonableness requires “a substantlally hxgher
..threshold” showmg than mere error. Schriro v. Land:gran 550U, S 465 473 (2007) (cmng
.Wzllzams, 529 U.S. at 410) Moreover “courts are to review the result that the state court reached
not whether its declslon] [was] well reasoned » Larry v. Branker, 552 F.3d 356, 365 (4th C1r)
(alteratxons in orlgmal mtemal quotatlons omltted) cert. demed 130 S. Ct. 408 (2009)
' V. INVEFFEC"I‘IVE ASSISTANCE OF COUNSEL
Ciaims of ineffective assistance of counsel are govemed by the standard articulated by the

_ Suprerne Court in Strickland v. Washington, 466 U.S. 668 (1984). First, Petitioner must prove

that “counsel’s representation fell below an objective standard of reasonableness.” [d, at 688.
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The review of counsel s performance is htghly deferent1al mdulgmg “‘a strong presurnption that

' counsel’s conduct falls thhm the wide range of reasonable professional assistance.’” W:Ihams 12

Ozmint, 494 F. 3d 478, 484 (4th Cir. 2007) (quolmg Str zckland 466 U.S. at 689). “The defendant
(or petmoner) bears the burden of overcoming this presumptton " Id

Second, Pet.ltloner must show that counsel!’s deﬁc1ent performance actually prejudtced his.
_' defense to the extent that there 1S a reasonable probablhty that “but for counsel s unprofesstonal :
errors, the result of the proceeding would have been different.” Strtckland 466 U S at 694. “‘A
reasonable probablllty isa probabtltty sufficient to- undcrmme conﬁdence in the outcome ™
GIover v. Miro, 262 F. 3d 268, 275 (4th Cir. 2001) (cmng Strzckland 466 U S at 694) Absent a
showmg of preJudlce the court need not consrder deficiency. Strzckland 466 U.S. at 697

Itis worthwhlle to observe, before turning to the merits of Petltloner s claims, that this
was not a close case Petltloner s version of events was riddled with 1nconsrstencnes -and hls
defense was only that the Navy had orchestrated a masswe consplracy to cover up sexual
mtsconduct by its officers Moreover by dec1d|ng to take the witness stand and testlfy that other
witnesses had lied, Pettttoner made his own credtblhty the key factor in his trial. Evena dry
readmg of the transcrrpt makes apparent Petlttoner s laek of credlbthty Petitioner therefore faces
extreme dlfﬁculty in establlshmg any actual prejudice. |
| A, Claims Relating to the Performance of Attorncys Mlller and Legler A

1. Clalm l(A)(l) Contmuance of Trial Date ‘

On state habeas review, the Supreme Court of Vtrgmla found that Pettttoner demonstrated |
_neither deftcxency nor preJudtce because Petltxoner falled to present any ev1dence to rebut
counsel’s affidavits averring that they f‘advrsed [P]etm_oner of the need for each co’_ntinuance they

sought due to the complex nature of the case, and [Pletitioner concurred with their decisions.”

28



[ 8

Case 3:09-cv-00214-RLW Document 17 Filed 02/04/10 Page 29 of 37 PagelD# 336

State Hab, Op 2. Petitioner has failed to rebut w1th clear and convmcmg ev1dence the

presumptton that this factual ﬁndmg was correct. Additionally, Petmo’ner does not explain how

any continuance prejud_rced htm. Accordmgly, Claim 1(A)(i) will be DISMISSED.

2. Claim l(A)(u) Failure to Commumcate

The Supreme Court of Vrrglma rejected thrs claim because the record demonstrated
numerous meetings, and Petlttoner failed to “articulate what counsel failed to communicate to

[P]etlttoner or what mformatton he would have given counsel had they commumcated more

: frequently State Hab. Op. 2. The Supreme Court of Vlrgmra ) dec1310n was not contrary to or

unreasonable in hght of clearly established federal law, and was not based on an unreasonable
determination of the facts See Beaver v. Thompson 93 F.3d 1186, 1195 (4th Cir. 1996) (“[A]n

allegation of inadequate i mvestrgatron does not warrant habeas relref absent a proffer of what

_ favorable evrdence or testimony would have been produced ”) (cztmg Basselte V. Thompson, 915

F. 2d 932 94041 (4th c" 1990)) Clalm 1(A)(ii) will be DISMISSED.

3, ~ Claim 1(A)(iii): Failure to Appear at the March 8, 2004 Hearmg
The Supreme Court of Vrrgmla found that Petitioner demonstrated neither deﬁcrency nor

prejudrce because the hearmg “concerned a news agency’s motion to quash the Commonwealth’

-subpoena and “[P]etmoner farl[ed] to amculate why counsel needed to be present at this hearing

or how thexr absence prejudtced [Pletitioner.” State.Hab. Op. 3. The Supreme Court of
Vrrgtma s decision was not unreasonable Indeed the Cll‘CUlt Court provrsronally granted the
televrston station’s motron to quash at this hearing, Clarm l(A)(m) will be DISMISSED

- 4, Claim I(A)(rv) Wlthdrawal of Counsel Seven Days Prior to Trial -

The Supreme Court of Virginia found that Petmoner demonstrated neither deficiency nor ‘

prejudice because the record showed that “counsel were‘forced to W1thdraw because the
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Commonwealth decided to use counsel’s former and current clients as witnesses in [Pletitioner’s
case,” andvbecause Petitioner did not “alticutate how tne change in counsel affeeted the
proceedings.” State Hab. Op. 3. The Supreme Court ot‘ Virginia’s decision was not contrary to or
unreasonable in tight of c{learlvy established federal law, and was not based on an unreasonable
determination of the facts. Claim 1{A)(iv) will be DISMIASSED..
B.  Claims Relating to the Performance of Attorney. Reed
| 1. | ~ Claim 1(B)(i): Fallure to Investngate

The Supreme Court of Vlrgmla rejected thls claim because Miller and Legler had already
performed the bulk of the necessary mvestrgauon and “[P]etltroner fall[ed] to articulate what
addmonal mvestrgatlon ‘he contends Reed should have conducted or what 1nformat10n such an
mvestlgatlon would have revealed . State Hab. Op 4 The Supreme Court of Vlrgmla ] dec1sxon
was not contrary to or unreasonable in hght of clearly estabhshed federal law, and was not based.
on an unreasonable determination of the facts. Claim 1(B)(i) will be DISMISSED.

2, | Claim l(B)(ii): Failure to Make Motions to Admit Evidence '

The Supreme Court of Vlrgtma found that Petitioner demonstrated neither deﬁc1ency nor
- prejudice because Petmoner “fall[ed] to identify the evidence he contends counsel should have
moved to admit at trial.” State Hab. Op 5. The Supreme Court of Vrrgrma s dec1s1on was not
contrary to or unreasonable in hght of clearly established federal law, and was not based onan
unreasonable determmatlon of the facts. Claim 1(B)(ii) will be DISMISSED

3. Clalm l(B)(m): Fallure to Adequ‘ately Meet with Petitioner :

The Supreme Court of Vlrgmla found that Petitioner demonstrated nerther deﬁclency nor

pre_]udrce because Petmoner “fall[ed] to articulate why additional meetmgs with Reed were
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necessary and fall[ed] to identify what mformatron Reed would have chscovered had he and
[P]etmoncr met more oﬁen " State Hab. Op. 5. The Supreme Court of Virginia’s decision was
not contrary to or unreasonable in light of clearly established federal law, and was not based on an
'unreasonable determination of the facts’. Claim 1(B)(iii) will be DISMISSED.
b. 4. | Claim I(B)(iv): Failure to Subpoena Witnesses
The Supreme Court of Virginia.rejected'this claim because “[a]lthough the [P]etitioner |
presents investigative reports and memoranda in support of this claim, [P]etmoner fails to proffer
| precrsely what testimony these witnesses would have provrded and fails to present any afﬁdavrts
to verify the wrtnesses would have testified favorably to. the defense.” State Hab. Op. 6-7. Courts
are reluctant to find 1neffectrve assrstance based upon complaints regardmg uncalled witnesses.”
Lenz v. True, 370 F, Supp 2d 446,479 (W.D. Va 2005) (crtmg Alexander v. McCofrer 775 F. 2d
- 595, 602 (5th C1r 1985)) The United States Court of Appeals for the Flfth Cll’CUlt has held thata -
petitioner cannot demonstrate prejudlce un!ess he demonstrates ‘“not only that [the] testimony
: would have been favorable, but also that the witness would have testlﬁed at trial.”” Evans v.
Cockrell 285F. 3d 370, 377 (5th Cir. 2002) (alteratron in original) (quotmg Alexander 775F.2d
at 602). Petmoner has not offered any ewdence that the wrtnesses would have testlﬁed at trral
Thus, the Supreme Court of Vrrgmla s-decision was not contrary to or unreasonable 1n light of
- clearly establlshed federal law as determmed by the Supreme Court and was not based on an
; unreasonable determination of the facts Clarm 1(B)(iv) wrll be DISMISSED
5. Clarm l(B)(v) Lymg About Fallure to Subpoena Wltnesses
Petltroner does not argue, nor does the record show, that he was prejudlced by counsel’s

alleged he Claim 1(B)(v) will be DISMISSED.
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6. Claim l(B)(vi): Failure to Adequately Cross-examine Mentzer

Petmoner claims that Mentzer faced second degree murder charges unless he told police

that Petmoner owned a kmfe Petrtroner clalms that “if the jury [had known] that [Mentzer] was

given |mmun1ty from prosecutlon, [Petitioner] could have’ been found innocent,” because the
Commonwealth’s case “almost entlrely depended” on Mentzer s testlrnony (Br. Supp. Pet, 5- -6.)
Mentzer’s testtmony was actually of little consequence ‘Mentzer testlﬁed that Petmoner
once “proceeded to show us what he got” froma gun show mcludlng a “vrrgm” knife. (Tnal Tr.
1277-78.) Petrtroner mtended to keep the kmfe unused so that ifa burglar ever broke mto his

apartment, he could shoot the burglar and then plant the knife on the body as Justlﬁcatron (Trial

Tr. 1278.) On cross-exammatlon Mentzer admrtted that he told police mvestrgatmg Elrse s death -

| that he had never known Petmoner to carry a knlfe (Trral Tr. 1280-81 )} Mentzer testified that he

did not recognize an exact replrca of the knife, but that he drd recogmze the style “[b]ecause it was

~ina plastrc bag.... I didn’t see any - - you know so what. You know, it’s a kmfe in a plastic

bag.” (Trral Tr. 1278. ) Thus Mentzer did not appear to tdentlfy the “vnrgm” kmfe as the murder

weapon Moreover Detective Yoakam testlfied that it was “made specifically for Kmart stores to
be sold in Kmart stores solely.” (Trral Tr. 968. ) F inally, many other wrtnesses testified that

Petitioner had a collection of guns and knives. In light of the extensive evidence presented against

Petitioner, he has not demonstrated’ counsel’s failure to pursue an opportunity to further lmpeach

Mentzer on this matter resulted in any prejudice. Claim. 1(B)(vi) will be DISMISSED.
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7. Claim 1(B)(vii): Failure to Object to Dunton’s Perjury and Evidence
Tampering =~ =
The Supreme Court of Virginia found that Petitioner demonstrated neither deficiency nor
prejudice because:
Petitioner proffered] no evidence to establish that the blood in question belonged to
petitioner. The record, including the trial transcript, demonstrate[d] that counsel
questioned Wakeman, who testified that Mrs. Makdessi was transported directly from

the bedroom to the ambulance and that Wakeman did not know if Mrs. Makdessi bled
on the carpet while she was being transported. . . . ' '

Petitioner identifie[d] no act or omission by counsel and proffers no evidence that the'
blood found on the carpet was sampled or tested. Thus, petitioner has failed to

demonstrate that counsel’s performance was deficient or that there is a reasonable
probability that, but for counsel’s alleged errors, the result of the proceeding would

have been different.
. Staté Hab.'b;;. 9-10. The Supreme Court of Virginia’s decision was not contréry to or .
unreasénable in,lig‘ht of clearly established fed_gral law, and was not based on an unreasonable
determination of the facts. Claim l(B)(Vii) will bg DISMISSED. |

8  Claim l(B)'(viii): Failure to Object to Gardner’s Testimony that Petitioner
Had No Blood on His Hands . . '

The Suvpren;e Court of Virginia found that; Petitioner demonstrated neither deficiency ﬁof
prej'udice'because ‘.‘Gér,dner did not testify that petitioner did not ﬁav_e blood on his hands.
Instead, Gardner te‘stiﬁéd that the p‘ictures taken of p,ct.itioner’s hands at the hospi;al did not shdw
.vbl_ood on the petitioﬁer’s hands, leading Gardner to conclude that by the time the picturé was

. | taken, petitioner had Qaéhed his hands.” State Hab. Op; 10. The Supreme Court of Virginia’s
.decision was not contrary to orlunreasonable in light of clearly established féder_al law, and was

not based on an unreasonable determination of the facts. Claim 1(B)(viii) w-i'll be DISMISISED.
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9. Claim 1(B)(ix): Fallure to ObJect to the Introductton of the “Unbelievable
True Story”

The Supreme Court of Vlrgmta rej ected this claim because of the evndence that the emarl
was sent through Petrtloner § account, and because Petmoner farled to artlculate any basis for

objecting, State Hab. Op. 11 The Supreme Court of Vlrglma s decrslon was not contrary to or

unreasonable in lrght of clearly estabhshed federal law, and was not based on an unreasonable -

determmatlon of the facts. See Call v. Polk, 454 F. Supp. 2d 475 499 (W.D.N.C. 2006) (“When a

habeas petmoner clarms that counsel was meffectlve wrthout explammg in what manner the

performance was Iackmg, the revxewmg court is not obhged to supply the grounds for relief.”),

Claim 1(B)(ix) will be DISMISSED.

10. Claim 1(B)(x): Far'lure to Object to the Prosecutor’s Statement During
Closing Arguments that Ehse ‘Was Shot '

On state habeas revrew the Supreme Court of Vlrglma found that Petmoner demonstrated

-neither deﬁcrency nor prejudrce because “[t]he record, 1ncludmg the trial transcnpt demonstrates

that ample evrdence was presented to establish that petitioner’s wrfe had been stabbed to death.
Petltroner falls to demonstrate how he was prejudrced by the prosecutor s single mlsstatement that-
Mrs Makde551 was shot’ as opposed to havmg been stabbed multlple tlmes " State Hab. Op 11-

12. The Supreme Court of Vtrgmra s declsxon was not contrary to or unreasonab!e in light of

“clearly establlshed federal law, and was not based onan unreasonable determmatron of the facts.

Claim 1(B)(x) W11| be DISMISSED

C. Claims Relatlng to the Performance of Appellate Counsel

The state habeas c’ou'rt found that Claim 9 lacked merit because:
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The record, including the affidavit of appellate counsel, demonstrates

that counsel met with petitioner on two occasions and discussed each

issue petitioner desired to raise on appeal. After consulting with

petitioner, petitioner and counsel agreed that they would. raise

petitioner’s strongest constitutional claims concerning the suppression

~of the wife’s videotape and confession and petitioner’s inability to

access the law library. The selection of issues to address on appeal is

leftto the discretion of appellate counsel, and counsel need not address

every possible issue onappeal. Jonesv. Barnes, 463 U.S. 745, 751-52

(1983). . L
State Hab. Op. at 14, Petitioner has failed to rebut the Supreme Couift of Virginia’s findings with
clear and cbnvinciﬁg evidence.'”’ Petitioner has also failed to argue, much less demonstrate, that
the omitted claims are “clearly stronger” thén those presented on direct appeal. Bell v. Jarvis, 236
F.3d 149, 164 (4th Cir. 2000) (quoting Smith v. Robbins, 528 U.S. 259, 288 (2000)). Claim 9 will
be DISMISSED. | |

VL. RIGHT TO SELF-REPRESENTATION
In Claim 3(A) and Claim 5, Petitioner claims that the Circuit Court violated his right to

self-representation by denying him meaningful aceess to a law library. The Virginia Court of
Appeals held that this claim was without merit because Petitioner could have been represented by

appointed counsel, but refused, and therefore had no constitutional right to any access to a law

library. App. Ct. Op. 11 (citinngnited States v. Chatman, 584 F.2d 1358, 1360 (4th Cir. 1978)).

1% Petitioner has attached as an exhibit a handwritten letter purportedly sent to appellate
counsel on June 5, 2006, wherein he writes that the six grounds constitute “a few of the more
colorful reasons” that he “should get [his] appeal,” and that the grounds designated here as 1, 2,
and 3 “for sure. . . should be part of the appeal.” (Pet. Ex. 14, at 1.) Petitioner also attaches a
letter from appellate counsel dated August 3, 2007, in which counsel refers to having received a
letter of June 5, 2007. (Pet. Ex. 14, at 2.) This evidence, which was not submitted on ‘state
habeas review, is neither clear nor convincing, and does not rebut the state court’s finding that
Petitioner.agreed with counsel’s selection of claims on appeal.
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The Supreme Court of Virginia’s decision vvas not contrary to or unreasonable in light of clearly
establtshed federal law and was not based on an unreasonable determmatton of the facts. Clalm
 3(A) and Claim 5 will be DISMISSED,

In Claim 3(B), Petitioner ,clai‘m.s the Ciréuit Court did not allow him to represent himself
' effecttvely Petmoner claims that, if he had not been interrupted by the Circuit Court “[he] would
have pointed out to the court that [Elise] is pointing the ﬁnger at Quincy Brown i in the vrdeotape ”
(Br Supp. Pet 32) Petitioner then would have introduced evidence that the v1deotape was
created no more than eleven days before the murder and asked the Court to play the v1deotape on '
the record (Br Supp. Pet 33.) Finally, Petmoner would have tntroduced statements made to the
police by the w1tnesses referred to in Claim l(B)(lV) (Br. Supp Pet 33-34, )

Petltroner s clalm is not factually supported. At the time Petttroner claims he was “cut
off,” the ttme to proffer ev1dence regarding the contents of the theotape had passed because the
, Ctrcuxt Court had already ruled that 1t was madmtssrble hearsay after hearmg Petmoner s
arguments.'" (Br in Supp of Pet 31-32 (quotmg Jan. 12 2005 Tr 9.) Addxttonally, the .
transcrlpt does not show that Petmoner ever began to proffer the contents of the vrdeotape into
iev1dence Moreover Petrtloner farls to cogently argue or ctte any- authority for the extraordmary
bproposmon that the Circuit Court’s evrdenttary ruhngs rise to the level of constitutional violations
merely because Petlttoner was not represented by counsel at the January 12, 2005 hearmg See |

Rock v. Arkansas, 483 U.S., 44, 55n.11 (1987) (observing that “[n]ume_rous state procedural and

"! The Circuit Coutt explicitly reserved for trtal any ruling on whether Petitioner’s

witnesses could testify as to Elise’s statements or the existence of the vrdeotape (Jan. 12, 2005
Tr.10)
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e\}identiary rules control the presentation of evidence and do n§t offend the defendant’s right to
téstify”); United States v. Ldncéslér, 96 F.3d 734, 744 (4th Cir. 1996) (rejecting propoéition thét
Sixth Amendment right to compulsory process “encompasses the right to present any ev_idencé the
defensé wishes, fegardless of its admissibility under the Federal Rﬁles.of Evidence”j. Claim 3(B)
 will be DISMISSED. | |
The Petitioﬁ will be DENIED. Petitioncr’§ Motion fof an Evidentiary Héaring (Docket |
No. 16) will be DISMISSED AS MOOT. The action will be DISMISSED_.l | o

An appropriate Order shall issue.

/s/
-Richard L, Williams -
~ United States District Judge

Richmo nd, Virginia o
Date: H:B 04 2010 .
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APPFNDIX D
IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA
Richmond Dwnsnon -

ADIB EDDIE RAMEZ MAKDESSI

Petmoner

V.
| N Civil Action No. 3:09CV214

BRYAN WATSON, | .

'Respondent. ‘

ORDER -

In accordance with theaécompanying_M.emo'randu_m Opinion, it is Jhcreby ORDERED v

that:

L. 'Réspondem’smotion-. to dismiss (Docket No. 11) is GRANTED
2. Petitioner’ s clalms are DISMISSED |
3. Petltloner s petmon fora writ of habeas corpus (Docket No. 3) is DENIED

4, Petitioner’s monon for an evxdentlary hearing (Docket No. 16) is DENIED AS
MOOT and, ' - _ ' .

s The action is DISMISSED.

Petmoner may appeal the decision of the Court. Failure to ﬁle written notice of appeal

' w1th1n thlrty (30) days of the date of entry hereof may result in. the ]oss of the nght to appeal

The Clerk is DIRECTED to send a copy of the Memorandum Oplmon and Order to

' Petltloner

And it is so ORDERED.
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APPEND 1 X E

UNPUBLISHED

N
UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 10-6268

ADIB EDDIE RAMEZ MAKDESSI, a/k/a Eddie Makdessi,

Petitioner - Appellant,

v.

BRYAN WATSON, Warden of Wallens Ridge State'Prison,

'Respondeﬁt - Appéllee.

Appeal from the United States District Court for the
- District of Virginia, at Richmond.

Eastern
z# © District Judge. (3:O9~cv—00214—RLW)

Richard L. Williams, Senior

Submitted: ~January 28, 2011 Decided: March 9, 2011

- Before NIEMEYER, KING, and GREGORY, Circuit Judgés.
"i; - . © et sz ——— i .

s

"'Dismissed~by uhpublishéd per curiam opinion.

Adib Eddie'Rémez5Makdessi, Appellant Pro Se. Leah ‘A. Darron,.
OFFICE OF THE ATTORNEY GENERAL OF VIRGINIA, Richmond, Virginia,
for Appellee. - R : '

—UnpUblished opinions are not binding precedent in this circuit.
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" PER CURIAM:

Adlb Eddie Ramez Makdessi seeks to appeal the dlStrlCt

court’s order denylng relief on hlS 28 U.S. C. 8§ 2254 (2006)

‘petition.' The order is not appealable unless a circuit justlce
or judge issues a certlflcate of appealability. rSe,e 28 U.s.C.
' '§ 2253(c) (1) (20'06) . A certificate of appealab.ility will not

issue absent “a substantial showing of the denial of a

coﬁStitutional-right.&l 28-U.S.C. § 2253(cj(2) (2006) .
\When the dalistrict court deﬁies relief on the merits, a
: prisoner '.‘satisfie.s, . this standard by B derr:tonstrating that
reasonable j'uri_st.s would' find ‘that the. district eoﬁrt’s' 4

assessment of the constltutlonal clalms is debatable or wrong

Slack v. McDaniel, 529 U.S. 473, 484 (2000); see Miller—El V.

Cockrell, 537 U.S. 322, 336-38 (2003). When the district court

denies relief ~on  procedural grounds, the - prisoner must

demonstrate ,bo'th that the dispositive. procedural ruling' is

debatable, and that the petition states a debatable clalm of the

denial of a constitutional rlght - Slack, 529 U.S. at 484-85.

We have 1ndependently rev1ewed the r_ecord' and cenc_iude _that'
Makdessi has not made the requiSite showing.

Ac_cordingly, we‘deny a certi'f-icate. of Yapp'ealabi-litxy
and disfnis's the app'eal. 'We _also> deny Makdessi’s motions for:
transcripts -arid records at Government expehse; to preservv_e. his

vconstitutional right to appeal; to ‘compel the prison to .grant -
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access to the law library; and for a protective order. We
dispehse' with ‘oral argument because  the facts and legal
. contentions areiadequately’presented in the materials before the

court and afgument would not aid the decisional pfocess.

DISMISSED




Additional material
from this filing is

~ available in the

Clerk’s Office.



