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V�W���EFGHIJF�IXILP�I��GJFGN�FUIF�Y�PMGZ�HI��UIPNORKKGN�HUGP��UG�SRJS�JFGNMZ�XI[G�O�P�GPF���\G�IM���IJXRGN�FUIF�I��IP��[GJPLXUF�XRG�F�UG�UIN�I�JGI��PI]MG�ĜSGOFIFL�P��K�SJL[IOZ�LP�FUG�_G�LNGPOG���̀UG�X�[GJPQGPF�JG�S�PNGN��P�TIZ����&@=�&!!*("*=�">&"�a"*-&("�>&=�C@)"�(&#!*=�&@%�&==#"#)@&;�#!! *!/�")�">)!*�+)@!#=*(*=�= (#@<�">*�>*&(#@<�)@�b))(*A!�c)"#)@.��0.�de3�456�19f������g>*�+) ("�>*;=�&�>*&(#@<�)@�a"*-&("A!�!RSSJG��L�P�Q�FL�P��P�hRXR�F�i��
V�W���̀UG�X�[GJP�c*@"�&(< *=�">&"�a"*-&("�'(*!*@"*=�C*!!*@"#&;;%�">*�!&c*�#!! *!/�&!�">)!*�'(*!*@"*=�j%�b))(*.��0.�8e93�456�f1k.��l@=�a"*-&("A!�+) @!*;�&<(**=m�\̀n�Yop_̀ q�r��FUGJG�IPZFULPX�NLKKGJGPF��TJ��sGJ�GZ��LP�FUL�t�b0.�uv0avwm�x)3�">*(*�-) ;=@A"�j*3�w) (�:)@)(.��b%�+;#*@"�-&!y�g:v�?z{0gm�:*�=#=@A"�(*@"�">*�;)+&"#)@3�>*y�T_��sn_En|q�����UG�HI��IP��[GJPLXUF�XRG�F��|�RJ�\�P�J���̀UG��IQG�FULPX���\G�HI��IP��[GJPLXUF�XRG�F���IQG�I��TJ��T��JG���������\̀n�Yop_̀ q�hMM�JLXUF���E��L��FUGJG�IPZFULPX�LP�INNLFL�P��P�FUG�Q�FL�P�FUIF�Z�R�HIPF�F���KKGJt�b0.�uv0avwm�x)3�">*(*�#!@A"3�} =<*.�\̀n�Yop_̀ q�\�H�I]�RF�Z�R��TJ��\�HGMMt�T_��\o~n��q���FULPX�INNLFL�PIM�F��INN��|�RJ�\�P�J���̀UG�FG�FLQ�PZ��r�FULP��HG�O�[GJGN�G[GJZFULPX�I��KIJ�I��FU��*�'&("#+ ;&(�#!! *!�">&"�-*(*�(&#!*=.���*�-) ;=@A"�UI[G�IPZFULPX�INNLFL�PIM�F��INN�F��FUIF��\̀n�Yop_̀ q�hMM�JLXUF���~GMM��FUGP�FUG�JRMLPX�H�RMN�]G�FUG��IQG����\̀n�Yop_̀ q�o�IZ���TJ��sGJ�GZ��IPZFULPX�KRJFUGJt�b0.�uv0avwm�x)3�} =<*.��5�"&�*�#"�">*@�">*�?) ("A!�X�LPX�F��FI�G�I�PRPO�SJ��FRPO�GPFJZ��P�FUG�UGIJLPX�FUIF�H�RMN�O�LPOLNG�HLFU�Z�RJ�JRMLPX��P�������TJ��T��JGt�g:v�?z{0gm�{@;*!!�%) �>&,*�!)c*">#@<�#@�&==#"#)@�">&"�%) A=�;#�*�")y�b0.�uv0avwm�} =<*3�5�=)@A".��5�=)@A"�-&@"�")�c#!;*&=�">*�?) (".��5�=)@A"�&"�">L��')#@".��g>*�"*!"#c)@%�-) ;=�+)c*�) "�">*�!&c*.��5Ac�@)"�' ""#@<�c%�+;#*@"�)@�">*��FIPN�����P�FULPX�H�RMN�]G�IPZ�NLKKGJGPF���r��R�F�I���FUG�Y�RJF�FI�G�FUIF�LPF��O�P�LN�GJIFL�P���D���IF��	�������������
�

����������������������������������������������������������� �¡�����Case: 19-3442     Document: 36-2     Filed: 02/01/2021     Page: 31

31a



��������	
��
	��
�����������������������������������

��	
����

� !"#��$!%&'&'(�'")�*�+'�",��-!")%#!� &,".�%�/�!&�'�!��#"�0"'�!1"��+00#"��&�'�1"%#&'(��'�234536738�9:;�:<9=>��?3�@8AB3C�5D@5�E385@FG�@8AB63G5H�IJ383�GK5�483H3G53C�K8�J383�G3AL3E53C�7M�C3N3GH3�EKBGH3L�NK8�O8>�OKK83�CB8FGA�5D3�FGF5F@L�HB4483HHFKG�D3@8FGAP�@GC�5D@5�I5D3�QKB85�J@H�L3N5�JF5D�@�C3N3E5FR3�83EK8CP�F'�0%#!�$"*%+�"�S�',"T�1%.�'�!�!"�!& &".���U���	��VWX���Y��Z'���["/$"#����
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�����*+��0R��//(u+'���W''�W.X(.-�>?3�q3D̂C3H43r�yk?3H�vB7ŝBHHB�F3H>�C@FHD>B̂7D[��E?3�)01U+X�)��)*+I�0.X�u0I+�Wb�u'V(.-���0(X�>?3̀G73�a@@ŝHe�t@7�53[}��q[�<=�9�w\2�<<~<[��v@@73�>?3H�F3H>�C@FHD>B̂7D9�D>3ZZ3C�@H>@�>?3�Z@74?9�BHC�>?3�@tt̂437D�B773D>3C�?̂5r�yk?3H�>?3̀�ZA>�53�̂H�>?3�>7A4s9�?BHC4Att3C�539�>?3H�>?3̀�FB̂>3C[}��Q�������&hc���������'�I�)*+�)'WuU��S��'+��0R�i)+R0')�u�I+��W)��/�)*+�*�W�+���S��'+�X(X�.�)��++�i)+R0')�b10u+X�(.�*0.XuW//��,W)��0R�)*+��//(u+'��'+1+0�+�i)+R0')�0.X��0R�*(I�X'(Y+�0R0V�(.�0�Y0.���S��'+�01����0R�0�X��+.�b�1(u+��//(u+'��+.)+'�)*+�Q+�(X+.u+����N�.1+V�)+�)(/(+X�)*0)�(.�Ou)�,+'��/�
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��\�����?@��86��
�
����Bs()�H-#,)!�"T�,)E"!&%#$?8_a�?@5�A<�5_:5��g�A�a5_b8_5�98�̂b?5��g�̀A?568A=�gA:?�g86�?�65�?��h8?@�?@5�̀�>8_a�̂A6?r���fg�%()�E"0�! �/$#%*�E))%&�%(�&�H-#,)!F�%()�H-#,)!�%()!�&(�T%&�%"�%()�!"!E"0�! �/$#%*�%"�)&%$H+�&(�$�R )!-�!)��&&-)U�T"#�%#�$+�0�$�R&/).�T�.�T$.%&1U2��.�%$%�"!�"E�%%)9�����4565��?@5�a�>56_̀ 5_?��_�?�¤?5hA6?��@A��?@5�<b695_�?��̂6�>5�?@5�:�_�?8�?b?8�_A=8?r��g�?@5�hA66A_?=5����5A6:@��g�?@5�¥5�895_:5���cYde�X������\��[�	9�A?�
������A�5��=8;5��Y����A_9��������?@b��@�=9�=8̀8?59�>A=b5�8_�?@8��:�_?5�?��

¦§̈©ª�«¬­®̄°±�����²³́µ¶©·̧ª�¹º­̄�����»¼½©¾ª�¿«À«¬À̄¿̄«�����Á§Â©ª�¹°Case: 19-3442     Document: 36-2     Filed: 02/01/2021     Page: 46

46a



��������	
��
	��
�����������������������������������

��������

 !!"#$"%&��'����()"#� !!*+",$�-,,*."/�-0�0)"�12*3/*#45�6!!*+",�7*"3$"#�81"4-#�9# +9*#4� #�0)"�!, #0�/  ,&�:)*3"�0),""� 0)",�8 !!*+",$�; $*0<�=>?�@A>B�>CD>��EFFG�H<BE@>CI�><JA@�K>>@��KK�@A>�F�GLA�E=?�0 �0)"�$*/"� !�0)"�!, #0�/  ,5�+ .",*#4�7*"3$"#%&��'����87*"3$"#�9# +9"/� #�0)"�/  ,�,";"-0"/3M�-#/�A>EG?�B�D>B>=@�<=�<?>�@A>�G>�<?>=L>N�A�O>D>G��=���=>�LEB>�@��@A>�?��G��G�JED>�E�D>GPEC�G>��F�=�>�&��'���E@�
�
���Q!0",�-;;, R*S-0"3M�0),""�0 �!*."�S*#20"$� !�-//*0* #-3�9# +9*#45�7*"3$"#�)"-,/�8-�S-3"�. *+"&�1")*#/�0)"�/  ,�$-M�8T:U) �*$�*0V&��7*"3$"#�*/"#0*!*"/�)*S$"3!�-$�-�; W3*+"� !!*+",�-#/�,"X2"$0"/�0)-0�Q,+)*1-3/�8+ S"�0 �0)"�/  ,%&��Y)","�:-$�# �G>�$; #$"�0 �0)*$�,"X2"$05�120�7*"3$"#�)"-,/�8S ,"�$)2!!3*#4�$ 2#/$&�!, S�*#$*/"%��8Y)*$�:"#0� #�! ,�;, 1-13M�-# 0)",�S-M1"�, 24)3M�!*."�S*#20"$%�TZ"U�)"-,/�$ S"��A[KKC<=J���[=?����\A>=�<@�O�[C?�J>@�][<>@���̂=?�@A>=�@A>G>�O>G>�B�G>��A[KKC<=J�$ 2#/$%&��7*"3$"#�$0-0"/�0)-0�)*$�8;,*S-,M�+ #+",#�:-$�0)-0�_̀����a�OE��<=�@A>G>�"*0)",�)-$�-�:"-; #� ,�S-M�)-."�-�:"-; #%&���'�����<>C�>=�A>EG?��=CI��=>�D�<L>�P[@�E��[B>?��@A>G��L�[C?�P>�<=�<?>���'����̂FFG�H<BE@>CI�@>=�B<=[@>��EK@>G��<>C�>=��@EG@>?�b=�Lb<=J��̂GLA<PEC?��F>=>?�@A>�?��G���'����7*"3$"#�0)"#�8$0";;"/�$3*4)03M�*#0 �0)"�-;-,0S"#05�4,-11"/�0)"�c"!"#/-#05�-#/�0  9�-�X2*+9�43*S;$"�*#$*/"%&��'���E@�
�	���Y: � !!*+",$�0)"#�"#0","/�0)"�-;-,0S"#0�-#/�8+ #/2+0"/�-�$) ,0�;, 0"+0*."�$:"";%&��'����d[G<=J�@A>��>EGLA��@A>� !!*+",$�8 1$",."/�-�$21$0-#+"�0)-0�-;;"-,"/�0 �1"�+ +-*#"%&��'����\A>I�@A>=��P@E<=>?�E��>EGLA�OEGGE=@��L�=?[L@>?�E��>L�=?��>EGLA��E=?�?<�L�D>G>?�E�K<G>EGB��CE@>G�[�>?�E��>D<?>=L>��K�E�K>C�=I���'����Y)"�/*$0,*+0�+ 2,0�/"#*"/�Q,+)*1-3/e$�S 0* #�0 �$2;;,"$$�@A>�K<G>EGB�>D<?>=L>�E=?�ĜLA<PEC?�EFF>EC>?���'���E@�
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������������������������� ��¡¢�������£¤¥�¦��§�̈��̈�§�������©�ª����§Case: 19-3442     Document: 36-2     Filed: 02/01/2021     Page: 50

50a



��������	
��
	��
�����������������������������������

��������

� !�"#$%&'()*+�,%-&( �.%'/(�+-,,!&+�,&%"�#�+'"'0#&�,0#12��� !�345�6789��:;;<�8��8=48�8=<�>�?7@<�=4A�6<4��B�8��C<?7<D<���3<�B<�E4��7B�8=<�=�3<�C<@4:�<�F�B?<9�4>><46<A�B<6D�:��4BA�<D4��7D<��4BA�C<@4:�<�G��6<�4�H<A�>�?7@<�8��?<4D<�8=<�=�3<��B@<�=<�=4A�C<<B�466<�8<A���G45�6789�I>��48�
J�
����K=48�4�B7B<8<<B�9<46��?A�E4��B<6D�:��E=<B�4�A�L<B�>�?7@<��MM7@<6��@43<�8��=<6�=�3<�E78=�;:B��A64EB�4BA�>?4@<A�=<6�7B�=4BA@:MM���49��B�8=7B;�4C�:8�E=<8=<6��8=<6�><�>?<�E<6<�7B�7A<�( !� %"!2��N+�/%(!OP�#..!#&'/Q�R/!&S%-+�-/O!&�+-T �T'&T-"+(#/T!+U�'+�( !�R/%&"�&#( !&�( #/�( !�!VT!.('%/2U��W���P�XY�Z2[O�#(�\X[2��]'"'0#&0)P�̂%%&!*+�+(#(!"!/(_8=48�>�?7@<�;�8�=73�4BA�@�:?A�?<4D<_4?����49��B�8=7B;�4C�:8�E=<8=<6���3<�B<�<?�<�E4��7B�8=<�=�3<����7̀M8=��4BA�M7B4??9��8=<�345�6789�B�8<��8=48�>�?7@<��4E���3<�B<�7B�4B�:>�8476��E7BA�E���G4�5�6789�I>��48�
J���a:8�8=48�E4��C<M�6<�F�B?<9��G��6<���6�b8<E468�<c78<A�8=<�d<�7A<B@<���K=<�>�?7@<��:C�<e:<B8?9��C�<6D<A�C�8=�G��6<�4BA�b8<E468�@�3<�A�EB�8476��4BA�?<4D<�8=<�=�:�<���K=<�3<6<�M4@8�8=48�>�?7@<��4E�4�><6��B�7B�7A<�8=<�d<�7A<B@<�C<M�6<�4>>6�4@=7B;�78�A�<��B�8��:;;<�8�8=48�4B9�B<�6<347B<A�7B�7A<��B@<�F�B?<9��G��6<��4BA�b8<E468�?<M8���K=48�7��<�><@74??9�86:<�;7D<B�8=<�@�3>?<8<�4C�<B@<��M��8=<6�@�B8<c8:4?�M4@8���:;;<�87B;�8=48�4B9�B<�6<347B<A�7B�8=<�=�3<�4M8<6�8=��<�8=6<<�=4A�<c78<A��fB��:3��C<@4:�<�8=<6<�E<6<�B���><@7M7@�4BA�4687@:?4C?<�M4@8���:;;<�87B;�8=48�4B9�B<�A4B�;<6�:��6<347B<A�7B�8=<�d<�7A<B@<��B@<�F�B?<9��G��6<��4BA�b8<E468�@43<��:8�7A<��8=<�g�����>6��8<@87D<��E<<>�<c@<>87�B�A7A�B�8�5:�87M9�8=<�E4664B8?<����<46@=�=<6<����hi�jklmnlo�b8<E468�46;:<��8=48�8=<�A7�867@8�@�:68�<66<A�7B�@�B@?:A7B;�8=48�8=<��<46@=�E4��6<4��B4C?<�p#+!O�%/�q%/0!)*+�T%/+!/(�p!T#-+!�r\s�%,,'T!&+�&!t-!+(!O�q%/0!)*+�T%/+!/(�#,(!&�T%".0!('/Q�( !�R.&%(!T('S!�+1!!.PU�rYs�q%/0!)*+�T%/+!/(�1#+�/%(�S%0-/(#&)�#/O�r[s�](!1#&(�O!B7<A�@�B�<B8���b8<E�468�a6��48����uv2��](!1#&(�#0+%�#&Q-!+�( #(�Rw#x0( %-Q �.0!/()�%,�('"!�&!"#'/!O�(%� %0O�#�+-..&!++'%/�

yz{|}�~����������������|��}�������������|�}��~�~�����~������z�|}��~Case: 19-3442     Document: 36-2     Filed: 02/01/2021     Page: 51

51a



��������	
��
	��
�����������������������������������

���
����

� !"#$%�& '�" �("#!)��(� �*#�("#+(�+�,"(�-!#( *�,$(#)�(� �'#"�(�*!.��'�("#!)�(��!**" ���(� � �$ -�+)!#/��012�3445647�012�38�896:6;<:6�=6::62�31�;03>31?�8<�9<>2�0�45@@:6443<1�960:31?�;<:�A86B0:8C4�344564D7��E( -!"(�F"��!(�	G���H� �/!I�"#(.�*� ��$�(�*#�+,���+�$� $(�& +!,� �#(�+�$+),* ��(�!(�J����I,�(#'# *�(� �� !"+����K!I�"#(.�LM��!(������N�-�,)*�" /!$*�'�"�!$�(� "��,MM" ��#�$�� !"#$%�O�P'( "��#���,MM" ��#�$�� !"#$%��$�P,%,�(�O��
G�Q��E( -!"(��,&/#(( *�!�/�(#�$�(��" �M $�(� �� !"#$%��$�E M( /& "��
���N$�(�!(�/�(#�$��� �" R, �( *�!�$ -� S#* $(#!".�� !"#$%�& +!,� �T�$) .�902�1<8�86483;362�012�896�=U<5:8�B04�>6;8�B389�01�31V<::6V8�48<:W�04�8<�(� �X .�#��, �#$�(�#��+!� Y�V<14618D7��ZD�[\]�̂_̀�ab[D��c6�0>4<�0:?562�8908�934�@:3<:�V<5146>C4�@<<:�@6:;<:d01V6�B0::01862�0�16B�960:31?e�=f03>5:6�<;�V<5146>�8<�@:64618�8934�g6W�B381644�;<:�896�U<5:8C4�:6h36B�V011<8�i6�V<1j4326:62�4<512�8:30>�48:086?WD7��ZD��	��kNl�������H� $���$���S /& "����E( -!"(��,&/#(( *�!��,MM) �d6180>�i:36;�012�:6m564862�8908�896�V<5:8�=V<125V8�0�960:31?�<1�896�d5>83@>6]�022383<10>�344564�V<1V6:131?�8934�51V<14838583<10>�460:V9D7��ZD�bno]�̂_̀�aonD��c6�0:?562�8908�U<1>6WC4�@5:@<:862�+�$� $(�(��(� �� !"+��-!��$�(�'"  �!$*�S�),$(!".��&,(�+� "+ *���E( -!"(�!)���!"%, *�(�!(��#���-$�<ip6V83<1�8<�896�460:V9�04�0�@:64618�<VV5@018�=31h0>320862�01W�V<14618�8908�d0W�90h6�i661�?3h61�iW�<896:�@0:83647�012�0880V962�16B�6h3261V6�1<8�@:6h3<54>W�V<14326" *�&.�(� �*#�("#+(�+�,"(q�#���-$�!''#*!S#(�!$*�(�!(��'�T�,�#$����r���GO��kNl���
���H� �*#�("#+(�+�,"(�*#*�$�(�" �M�$*�(��(� � ��,&/#��#�$��,$(#)�l + /& "�	��(� �*!.�("#!)�i6?01D��s96�V<5:8�:6386:0862�8908�=896:6�B04�0�V<1461450>�460:V9�<;�896�@:6d34647�i5(�!** *�(�!(�#(�B<5>2�=>34861�25:31?�896�V<5:46�<;�896�8:30>]�8<<]�3;�896:6C4�4<d68931?�8908�B<5>2�V901?6�896��O�_�0?:66�B389�896�d0p<:38W�8908�896�2348:3V8�V<5:8�232�1<8�h3<>086�f626:0>�Z5>6�<;�U:3d310>�̂:<V625:6�btu2vD��_�2340?:66�8<�896�6w8618�896�d0p<:38WC4�234V5443<1�<;�8934�34456�3d@>364�8908�0�16B�45@@:6443<1�960:31?�B04�1<8�B0::01862�8<�022:644�896�V<14618�34456D��_�0>4<�2340?:66�B389�896�d0p<:38WC4�45??6483<1�8908�A86B0:8�=;03>62�8<�V90>>61?6�896�26130>�<;�934�d<83<1�8<�:6<@61�896�45@@:6443<1�960:31?�31�934�<@6131?�i:36;xDy7��z0p<:38W�{@D�08�b|�1DaD��c6�@:646:h62�896�34456D��}~~�A86B0:8��:D�08�\n�u=A86B0:8�:03462�022383<10>�>6?0>�344564�012�1<862�8908�38�x43Vy�4<5?98�8<�V0>>�022383<10>�B38164464]�31V>5231?�93d46>;D����16B�960:31?�B04�166262�8<�V<h6:�89646�344564�D�D�D�D7vD�

�������������������������������������������������������������������Case: 19-3442     Document: 36-2     Filed: 02/01/2021     Page: 52

52a



��������	
��
	��
�����������������������������������

���	����

� !"#"$%&'��(&�)**+�,-.�)/0/&��12 �!$345��"��%$5�6!7%$89 �: �52 �% 8� ;"� %! �$4�64:3< %5#&=��>?@��AB@�CAD��E?@�F�GHE�I��G@C�A�BAHJIKAL��HC@H��M?"!2�#565 �+�NO5�52"#�P$"%5+�52 4 �"#�%$�4 6#$%�5$�4 $P %�#3PP4 ##"$%�2 64"%:&��Q$345�5$�9"#5 %�5$�699�5 #5"<$%R�"%�52 �54"69�$%�"##3 �$S�# 64!2&'��(&�)TU+�,-.�V)U&��12 %+�65�52 �!9$# �$S�54"69+�W5 8645X#�!$3%# 9�46"# ��52 �"##3 �6:6"%+�%$5"%:�54"69�E@�EIB�%R�5265�N52 4 �8 4 �6Y$35�6��$Z %�64< ��$SS"! 4#�82$�#5$4< ��"%5$�52 �2$3# '�6%��5265�Q$%9 R�N26��Y  %�26%�!3SS ��"%"5"699R&'��(&�)[)+�,-.�)0U[&��12 ��"#54"!5�!$345�4 #P$%� �\���]�AFEGALLD�H@KC@H@C�A�C@FI�I�K��K�E?AE�̂@_�H@��̂GE�]��AIC�]�M�GLC�LI�E@K�E��ALL��_�E?@�5 #5"<$%R&��-X<�%$5�̀3"5 �#34 �82 52 4�52 4 a#�6%R� bP !565"$%�$S�P4";6!R�YR�c4&�dE@MAHE�IK�E?AE�?�B@��E?@��FFGeAKE��_�E?@�?�B@�MA��f���g�KL@D���d?@��AIC�E?AE��?@�MA��JIh@K�AK��ee�HEGKIED�E��EALi�E��?@H�B�E?@H��AKC��?@�CIC��AD��?@�MA���FAH@C�AKC�K 4;$3#+�5265X#�543 +�Y35�#2 �#6"��#2 �<6� �52 �� !"#"$%�5$�:"; �!$%# %5�5$�52 �# 64!2&��]�E?IKi�E?AE�iIKC��_�@KC��IE���j�������k]l����m����� n �4 ;" 8�6��"#54"!5�!$345X#�� %"69�$S�6�<$5"$%�5$�4 $P %�6�#3PP4 ##"$%�2 64"%:�S$4�6Y3# ��_�CI�FH@EI�K��������������������o���p��+�*)V�q&r��U)[+�UTU�sV52�Q"4&�T/)Vt&��NuOY3# �$S��"#!4 5"$%�I��C@_IK@C�A��A�C@_IKIE@�AKC�_IHB�F�KhIFEI�K�E?AE�E?@�EHIAL�F�GHE�F�BBIEE@C�A�FL@AH�@HH�H��_�vGCJ�< %5&X'�������������������w��x�y�����	�z�	C���
����{�|�E?�gIH��
m
m}�|~G�EIKJ�����y�p��������y������=�	�z�	C�		m��		��|�E?�gIH��
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No. 19-3442 
 

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
 

 
UNITED STATES OF AMERICA, 
 
 Plaintiff-Appellee, 
 
v. 
 
MAURICE STEWART, 
 
 Defendant-Appellant. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

 

O R D E R 

 

 

 
 
 BEFORE: GUY, BOGGS, and WHITE, Circuit Judges. 
 
 
 The court received a petition for rehearing en banc.  The original panel has reviewed the 

petition for rehearing and concludes that the issues raised in the petition were fully considered 

upon the original submission and decision of the case.  The petition then was circulated to the full 

court.  No judge has requested a vote on the suggestion for rehearing en banc. 

 Therefore, the petition is denied. 

 
 
 
      ENTERED BY ORDER OF THE COURT 
 
 
 
 
 
      Deborah S. Hunt, Clerk 
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UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

UNITED STATES OF AMERICA, Case No. 17CR11

Plaintiff,
     May 2, 2017

vs. 9:15 a.m.  

WILLIAM W. MOORE,  

Defendant. 

TRANSCRIPT OF SUPPRESSION HEARING PROCEEDINGS
BEFORE THE HONORABLE DONALD C. NUGENT

UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Government: Aaron Howell, AUSA
Office of the U.S. Attorney
208 U.S. Court House
2 South Main Street
Akron, Ohio   44308 

For the Defendant: Kevin Spellacy, Esq.  

Court Reporter: Susan Trischan,RMR,CRR,FCRR,CRC
7-189 U.S. Court House
801 West Superior Avenue
Cleveland, Ohio   44113
(216) 357-7087

Proceedings recorded by mechanical stenography.  
Transcript produced by computer-aided transcription.
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Q. Okay.  You know he has a warrant for his arrest, 

right? 

A. I do. 

Q. So a guy who is charged in this case was free to 

leave that day? 

A. Correct. 

MR. SPELLACY:  Okay.  No further questions. 

THE COURT:  Thank you.  

Thank you, Deputy.  You can step down. 

THE WITNESS:  Yes, sir.

(Witness excused).

THE COURT:  Anything further?  

MR. HOWELL:  Pending the two exhibits, 

nothing further from the government, Your Honor. 

MR. SPELLACY:  No objection to the 

exhibits, Judge. 

THE COURT:  Thanks.  

Anything further on behalf of the defense?  

MR. SPELLACY:  If I could have one second, 

Judge. 

THE COURT:  Sure. 

(Pause).  

MR. SPELLACY:  No further witnesses, Judge. 

THE COURT:  Okay.  I have had a chance to 

read both of the briefs and listen to the testimony. 
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It seems that the motion to suppress is 

directed toward the initial protective sweep that the 

government claims that they did, and there are generally 

two ways that a protective sweep could be conducted. 

One is with consent, and another is that 

based on the totality of the circumstances. 

Under Maryland versus Buie, that's B-U-I-E, 

a United States Supreme Court case from 1990, it says 

that even if a suspect is outside, the residence can be 

given a protective sweep for the protection of the 

officers.  You have to look at the totality of the 

circumstances.  

And I don't necessarily have to go through 

all of the evidence in the case, but it's pretty clear in 

this case that the -- there was an experienced task force 

group of officers that were looking for Mr. Moore, and 

they had obtained information that he was staying at the 

Dartmouth Avenue address.  And Deputy Midock did several 

things in order to try to determine whether Mr. Moore was 

actually there, other than getting the information from 

West Virginia. 

The first thing he did was what any good 

trained officer would do and that would be get the 

background of Mr. Moore and what type of individual that 

he was.  And when he learned that he had prior 
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convictions for murder, robbery, drug trafficking and 

firearms, that put him on notice that he was a 

potentially dangerous individual and all precautions had 

to be taken for the safety of the officers and anybody 

else around. 

And then when he talked to the neighbor, 

the neighbor didn't give him any satisfactory answer as 

to whether Mr. Moore was there.  And then the stop of 

Mr. Fields also didn't give him any satisfactory answer, 

other than the fact that Mr. Fields' demeanor was such 

that it would raise a suspicion because he appeared to be 

uncooperative. 

And so then he did what he thought was best 

under being a good police officer and that would be 

actually go to the door and knock on the door, which he 

did.  And then Ms. Conley answered the door, and based on 

the evidence in this case we have no reason to believe 

other than what the officer said, that Ms. Conley did 

answer the door and she did at least acknowledge that she 

was the lessee of the premises so she was in the position 

to give permission to -- or consent to search if she 

wanted. 

Then when the officer standing in the 

doorway saw Mr. Moore come down the stairs, I'm sure that 

raised the hair on his neck when he saw that to see what 
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would occur, but Mr. Moore came down peaceably and walked 

out and turned himself in, allowed himself to be 

handcuffed without incident, but raised another issue 

with Deputy Midock when he said "You got me.  You can go 

now."  And that raised some suspicion in Deputy Midock's 

mind as to what was going on.  

Then he saw Maurice Stewart walk down from 

the second floor as well.  I mean, that would cause 

anybody some suspicion or at least have your attention 

raised that somebody else came down.  And then when they 

did a check on him, found out he had no warrants or 

anything like that, felt that he at that time wasn't a 

threat.  

Also, that there were two rental cars in 

the driveway, and according to the testimony was that 

rental cars in a place like that is indicative of maybe 

either criminal activity or at least suspicious activity 

that would take place.  It was just more evidence of that 

when you look for the totality of the circumstances. 

Now, could the officers have left with 

Mr. Moore and nothing else be done?  They could have if 

they wished.  But based on the deputy's experience, he 

thought that there was a potential danger so he asked if 

he could go inside.  

Went inside, talked to Ms. Conley, 
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Ms. Conley continued her kind of reluctance to answer any 

questions directly, and again that raised suspicions as 

to whether there was anybody else in the house, whether 

anything else was going on.  

Certainly could have raised a suspicion 

whether Ms. Conley's safety was in question.  The 

officers should at least investigate to determine 

everything was okay for the officers' sake and for 

Ms. Conley. 

And then he allowed Ms. Conley to call her 

mother or who purported to be her mother, waited, finally 

got ahold of her mother, and then the officer actually 

talked to her mother as well.  And then I guess she 

disclaimed any interest in participating or coming over.

And so that's when the officer said, "Do 

you mind if we do a protective sweep in here," and she 

said, "Yes."

So I think it would behoove the officers to 

do at least a protective sweep at that time, and the fact 

that she consented kind of ends that analysis under the 

totality of the circumstances. 

So I think the protective sweep was 

appropriate because of the consent given by the lessee.

And then when they saw the shotgun in the 

closet, you open the closet, that is certainly plain 
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view.  And then the officers did exactly what good 

officers should have done, called other law enforcement 

people and then obtained the search warrant.  And then 

the search warrant was obtained from a Common Pleas Judge 

in Stark County, I believe, and that search was executed 

pursuant to that warrant. 

So the motion to suppress under those 

circumstances is denied. 

What's the next step that we do?  

MR. SPELLACY:  Probably set a trial date, 

Judge. 

THE COURT:  Is Stewart's case pending here, 

too?  

MR. HOWELL:  It is, as well as Mr. Cousins.  

Both of them have active warrants at this time. 

THE COURT:  They're not co-defendants in 

this case, though?  

MR. HOWELL:  They are. 

THE COURT:  Got you.  Okay.  Well, it's up 

to you.  You give me a date.

THE DEFENDANT:  Your Honor, could I say 

something?  

THE COURT:  Sure.

THE DEFENDANT:  I would like to get a new 

lawyer. 
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MR. SPELLACY:  Thank you, Judge. 

MR. HOWELL:  Thank you, Your Honor.  

(Proceedings concluded at 10:38 a.m.)

-  -  -  - 

                   C E R T I F I C A T E

I certify that the foregoing is a correct 

transcript from the record of proceedings in the 

above-entitled matter.

/s/Susan Trischan                          

/S/ Susan Trischan, Official Court Reporter

Certified Realtime Reporter

7-189 U.S. Court House 

801 West Superior Avenue

Cleveland, Ohio 44113

(216) 357-7087
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF OHIO

EASTERN DIVISION AT CLEVELAND

UNITED STATES OF AMERICA, Case No. 5:17-cr-011 (1) 

Plaintiff,  

vs. TUESDAY, AUGUST 7, 2018

MAURICE A. STEWART,

Defendant. 

TRANSCRIPT OF MOTION TO SUPPRESS
HELD BEFORE THE HONORABLE DONALD C. NUGENT

SENIOR UNITED STATES DISTRICT JUDGE

APPEARANCES:

For the Plaintiff: Aaron P. Howell,
Assistant United States Attorney

For the Defendant: James J. Kersey, Esq.

Official Court Reporter: Lance A. Boardman, RDR, CRR
United States District Court
801 West Superior Avenue
Court Reporters 7-189
Cleveland, Ohio 44113
216.357.7019

Proceedings recorded by mechanical stenography; transcript 
produced by computer-aided transcription.
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MR. KERSEY:  In the transcript there was 

testimony about my client's being in there, walking down.  

They let him go, didn't have a warrant out for him.  And 

his -- you know, he could have been anybody really in the 

house at that time.  And at that time he could have been an 

overnight guest such as a friend, he could have been a 

family veterinarian, uncle, relationship there, just 

happened to be staying there, Judge.  They eventually did 

let him go after they checked him out.  

And the testimony that was brought out by I think this 

agent as well, the U.S. Marshal here, was -- would be pretty 

much the same that Mr. Spellacy had in his hearing with 

Mr. Moore. 

THE COURT:  Well, we had a question with 

Mr. Moore whether he had standing, and we'd have a question 

with Mr. Stewart whether he has standing to object -- 

MR. HOWELL:  Correct. 

THE COURT:  -- either because Miss Conley, the 

lady that gave the permission, was the one that was the 

occupant of the residence. 

MR. HOWELL:  That's correct.  For purposes of 

that hearing with Mr. Moore, we did stipulate to standing 

due to the fact that the information we had that Mr. Moore 

was staying there.  So we knew that in fact he did have 

standing.  So that's why we stipulated to that at that time.  
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We knew leading into that that he was the target of the U.S. 

Marshals that day, Mr. Moore.  He had a warrant for his 

arrest.  So they were tracking his Internet behavior at that 

place.  That's why we knew he was there and also other 

information we received in the investigation. 

Additionally, we don't question whether Mr. Stewart 

was an overnight guest there.  And in fact, we have 

information Mr. Stewart was -- actually helped to put Miss 

Conley and Mr. Richardson-Fields into this apartment, that 

this essentially was a place that he had control of as well 

and could come and go as he pleased.  

THE COURT:  All right.  So is there anything 

in addition on the motion that you want to offer?  

MR. KERSEY:  No, there isn't, Judge. 

THE COURT:  How about you, Mr. Howell?  

MR. HOWELL:  Nothing additional to add, Your 

Honor.  The testimony, I think we covered everything as far 

as those particular issues that were raised.  We wouldn't 

have anything additional to add to that.  

THE COURT:  All right.  Well, then the ruling 

would be the same.  Nothing has changed since November 17, 

right?  

MR. HOWELL:  Correct, Your Honor. 

THE COURT:  Okay.  

Well, then what we should do is set up a trial date.  
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Mr. Moore?  

THE COURT:  Unless you have something in 

addition that you'd like to -- 

MR. KERSEY:  Judge, I don't.  I don't want to 

mislead the Court.  I don't at this point.  The testimony 

would come out the same.  I'm not putting my client on the 

stand, so nothing would be any different.  I just ask the 

Court take that into consideration. 

THE COURT:  Thank you.  

All right.  We'll see you then on September the 4th, 

if not before.  Let me know if something comes up. 

MR. HOWELL:  Thank you, Your Honor.  

(Proceedings adjourned at 10:32 a.m.) 

* * * * *

C E R T I F I C A T E

I certify that the foregoing is a correct transcript 

of the record of proceedings in the above-entitled matter 

prepared from my stenotype notes.

/s/ Lance A. Boardman   10/18/2018
Lance A. Boardman, RDR, CRR              DATE

Case: 5:17-cr-00011-DCN  Doc #: 105  Filed:  10/18/18  18 of 18.  PageID #: 452

70a



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

               UNITED STATES DISTRICT COURT 
                 NORTHERN DISTRICT OF OHIO

EASTERN DIVISION

UNITED STATES OF AMERICA, Case No. 5:17-cr-00011-DCN 
Cleveland, Ohio

Plaintiff, Monday, December 23, 2018 
1:35 p.m. 

vs.

MAURICE A. STEWART,
JASON E. COUSINS, 

Defendants.

 

EXCERPT TRANSCRIPT OF JURY TRIAL PROCEEDINGS 
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APPEARANCES:
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Assistant U.S. Attorney
208 Federal Bldg.
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Akron, OH 44308
330-352-0993

For the Defendants: (Page 2.)  

Official Court Reporter: Heidi Blueskye Geizer, 
Certified Realtime Reporter
United States District Court
801 West Superior Avenue
Cleveland, Ohio   44113
216-357-7092

Proceedings recorded by mechanical stenography, transcript 
produced by computer-aided transcription. 
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It's my understanding that both defendants did sign those in 

open court and did present those to the Court this morning. 

THE COURT:  Thank you.  Now, Mr. Jenkins, you 

wanted to have a hearing on your motion to suppress.  I'm 

not quite sure; I read your motion, but there was a 

consensual search of the premises.  Do you have something 

that's going to change that?  

MR JENKINS:  No, Your Honor.  I stand by the 

brief.  

THE COURT:  Okay.  I mean, I'll listen during 

the course of the trial, too, if there's something that 

would change the decision.  I mean, the record should 

probably reflect that we had the motion to suppress hearing 

on Mr. Moore's case, the same property.  

So I guess the way we will do it is on the jury 

selection, the government can exercise a challenge, then 

Mr. Stewart will exercise a challenge, and Mr. Cousins; then 

Mr. Stewart, then Mr. Cousins, and then it goes back to the 

government, until we exhaust the challenges.

*  *  *  *  *  * 

  C E R T I F I C A T E  

I certify that the foregoing is a correct transcript 

from the record of proceedings in the above-entitled matter.  

 s/Heidi Blueskye Geizer April 9, 2019 

Heidi Blueskye Geizer        Date
Official Court Reporter
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APPEARANCES: (Continued)

For the Defendant James A. Jenkins
Maurice A. Stewart: Ste. 2100

55 Public Square
Cleveland, OH 44113
216-363-6003 

For the Defendant Donald Butler
Jason E. Cousins: Suite 203

1220 W. Sixth Street
Cleveland, OH 44113
216-621-7260 
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IN THE DISTRICT COURT OF THE UNITED STATES
            FOR THE NORTHERN DISTRICT OF OHIO
                     EASTERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,

vs.

MAURICE STEWART,

Defendant.

)
)
)
)
)
)
)
)
)

Judge Nugent
Cleveland, Ohio
 
Number 5:17CR11

- - - - -
TRANSCRIPT OF PROCEEDINGS HAD BEFORE

THE HONORABLE DONALD C. NUGENT 

JUDGE OF SAID COURT,

ON WEDNESDAY, APRIL 24, 2019 
                          - - - - -

APPEARANCES:

For the Government: AARON HOWELL,
Assistant U.S. Attorney
801 West Superior Avenue
Cleveland, OH 44113
(216) 622-3600 

For the Defendant: JAY V. SURGENT, ESQ., 
Weiner Law Group
629 Parsippany Road
P. O. Box 0438 
Parsippany, NJ 07054
(973) 403-1100  

 
Official Court Reporter:  Shirle M. Perkins, RDR, CRR

 U.S. District Court
 801 West Superior, #7-189 
 Cleveland, OH 44113-1829
 (216) 357-7106 

 

Proceedings recorded by mechanical stenography; transcript 
produced by computer-aided transcription.
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criminal trials, maybe greater than that, the Defendant does 

not testify.  And that's just kind of an anecdotal comment.  

So while some Judges may think it's very important to get 

intimately involved in any criminal Defendant of all aspects 

of the trial, I think the majority view is that it's up to 

the lawyer and the client to get together unless something's 

brought to the Court's attention.  And in this case, it was 

brought to my attention on several occasions about -- with 

different lawyers.  And now here we are at sentencing, 

you've had four lawyers, and that seems to me pretty fair 

and all four lawyers seem to be terrific lawyers and have 

great abilities and have represented you diligently.  

As to your testimony, we did take a break.  I mean I 

distinctly remember taking a break so he could talk to you 

about whether you testify or not, and you know, it's strange 

credibility for you to come in here and say that you didn't 

know you could testify.  I mean that's crazy with your 

background and your observation of what went on in this 

case.  

And as to the motion to suppress, I mean you got your 

snit about that.  We had a motion to suppress with 

Mr. Moore, and then all three of your lawyers filed to have 

an additional motion to suppress.  We asked everybody, you 

have any evidence that you want; nope.  They could have 

called you if that's what it was or could have indicated 

Case: 5:17-cr-00011-DCN  Doc #: 198  Filed:  10/17/19  56 of 58.  PageID #: 1738

75a



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14:27:29

14:27:44

14:27:58

14:28:15

14:28:33

57

there was other evidence they wanted to offer, something 

that would change the decision.  And they all said no.  And 

now for you to come in here and say oh, I should have had 

another hearing on that, it doesn't carry any water.  

As to the witness, Gatewood, I read his affidavit.  I 

don't know if that would have helped or hurt.  I don't know 

his background or if he has no convictions.  I don't know if 

he has ten prior convictions, how he would have withstood 

cross-examination.  I don't know any of those things.  And 

for me to look at that affidavit and say oh, that would have 

changed the outcome, again, that's -- doesn't make any sense 

at all.  

And as to the body cam, I know you have indicated that 

somewhere down the line, you heard that someone had a body 

cam, and that it was on, and that it would have shown 

something.  You had over a year to get that body cam if it 

existed, and now the Government says it doesn't exist, that 

there's no body cam.  

I don't know.  I guess I have to go with what the 

Government says if there wasn't.  I mean I even think, if I 

remember the motion to suppress, I think the motion said 

there was no body cam, but I'm just going from memory.  

But, there's really no reason to grant the motion for 

new trial under the totality of all the circumstances here.  

So for all those reasons, the motion is denied.  Okay. 

Case: 5:17-cr-00011-DCN  Doc #: 198  Filed:  10/17/19  57 of 58.  PageID #: 1739

76a



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

58October 17, 2019

58

MR. SURGENT:  Thank you very much, your Honor. 

THE COURT:  Good luck. 

MR. HOWELL:  Thank you, your Honor.  

(Proceedings adjourned at 2:28 p.m.) 

                   C E R T I F I C A T E

I certify that the foregoing is a correct 

transcript from the record of proceedings in the 

above-entitled matter.

s/Shirle Perkins__________
Shirle M. Perkins, RDR, CRR
U.S. District Court - Room 7-189
801 West Superior Avenue
Cleveland, Ohio 44113
(216) 357-7106 
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