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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-1 0982-D

COURTNEY ROBINSON,

Petitioner-Appellant,
versus

" STATE OF FLORIDA,
FLORIDA ATTORNEY GENERAL,

Respondents-Appellees.

Appeal from the United States District Court’
for the Southern District of Florida

ORDER:

Courtney Robinson, a Flori.da prisoner, moves this Court for a certificate of appealability
(“COA™), to appeal the dlstnct court’s order dismissing as untimely his 28 U.S.C. § 2254 petition.
To ment a COA, Robinson must make “a substantial showmg of the denial of a. const1tutlonal
right.” 28 U.S.C. § 2253(c)(2). Where the district court has denied ,a habeas petition on procedural
grounds, Robinson must show that jurists of reason would find debatable (1) whefher tﬁe petition
states a valid claim .of the denial of a constitutional right, and (2) whether the district court was
correct in its procedural ruling. Slack v. McDaniel, 529 U.S. 473, 484 (2000). o

Undor the Antiterrorism and Effective Death Penalty Act (“_AEDPA”)_; § 2254 petitions are
‘governed be a one-year statute of ‘lin.litations that begins fo run on the latest of four triggering

~ events, including “the date on which the judgment became final by the conclusion of direct review _
" APPENDI X
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or fhe expiration of the time for éeeking such review.” 28 U.S.C. § 2244(d)(1)(A). The limitations
period, however, is statutorily tolled for “[t]he time during which a properly filed application for
State post-conviction or other collateral review with respect to the pertinent judgmeni or claim is
éending.” 28 U.S.C. § 2244(d)(2). The AEDPA: limitations period also-may be equitably tolled,
but the petitioner must show “(1) that he has been pursuing his righﬁs diligently, and (2) that sdme
-extraordinary circumstance stood 'in.his way and prevented timely filing.” Hollandv. Florida, 560 .
U.S. 631, 649 (2010) (quotation ofnitted). _

Here, reasonable jurists would not debate the district court’s procedural ruling. Robinson’s-
judgment became final on January 4, 201 1, 90 days after the Third DCA afﬁrméd his convictions
and sentenceé, upon expiration of the period to pétition the Supreme Court for a writ of certiorari.
See Clay v. United States, 537 U.S. 522, 527 (2003). Accordingly, his limitations period be_gan to’
run the next day, on January 5, 2011, and, absent tolling, he had until January 5, 2012, to ﬁ]e this
petition, which he did not do. Instead, he waited several years to file his ﬁrst_ state habeas petition,
on March 6, 2014,

To the extent that Robinson was entitled to equitable tolling; based on him being unable to
access his legal papers for at léast 18 monthé, any such tolling ultimately does not affect the
timeliness of this petiﬁon, which he did not file until September 2018. Additionally, the equitable
rule announced in Martinez v. Ryan, 566 U.S. 1 (2012), 'does not apply to the AEDPA limitations
~ period, see Arthur v. Thomas, 739 F.3d 611, 631 (11th Cir. 2014), and Robinson has not presented
newly-discovered evidence of his factual innocence, see Johnson v. Alabama, 256 F.3d 1156, 1171 |
- (11th Cir. 2001).

Accordingly, Robinson’s motion for a COA is DENIED.

/s/ Bdalberto Jordan
UNITED STATES CIRCUIT JUDGE
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UNITED STATES DISTRICT COURT FOR THE
- SOUTHERN DISTRICT OF FLORIDA

Miami Division
Case Number: 18-23821-CIV-MORENO

COURTNEY ROBINSON,

]

Petitioner,

VS.

STATE OF FLORIDA and FLORIDA
ATTORNEY GENERAL,

Respondents.

ORDER ADOPTING MAGISTRATE JUDGE’S REPORT AND RECOMMENDATION
AND DISMISSING PETITION FOR WRIT OF HABEAS CORPUS

THE MATTER was referred to the Honorable Lisette M. Reid, United States Maglstrate '
Judge, for a Report and Recommendation on Petmoner s Amended Petmon for Wnt of: Habeas : - |
Corpus made pursuant to 28 US.C. §.2254. The Maglstrate Judge filed a Report and
Recommendatron (D.E. 39) on December 23, 2019. The Court has reviewed the entire file and
record. The Court has made a de novo review of the issues presented in the Magistrate Judge’s
Report and Recommendation. The Court notes that.no objectious have been filed and the time for
doing so has now passed, even though the Court granted the Petitioner an extension of time to file
objections. Being otherwise fully advised in the premises, it is |

ADJUDGED that Maglstrate Judge Rerd’s Report and Recommendation is AFFIRMED
and ADOPTED and thus, the Petition for Wnt of Habeas Corpus is DISMISSED as tlme-barred
pursuant to the reasons detailed in the Report and Recommendatxon. Petmoner s conviction in the
'underlying state case became final on January 4, 2011, and Petitioner waited over three years, until "

March 6, 2014, before filing his first motion for post-conviction relief, Pursuant to the
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Antiterrorism and Effective Death Penaity Act, Petiti_oher had one year following the state court -
judgment to file a federal habeas petition. 28 U.S.C. § 2244(d)(1). While the one-year statute of
limitations period may be equitably tolled by properly filing an application for state post-
conviction or other c‘:ollateral' review proceedings, see 28 U.S.C. § 2244(d)(2), Petitioner still
waited too long (over three years until March 6, 2014) to file his motion for post-conviction relief.

Petitioner did file numerous grievahces with prison officials regarding lost property and
legal documents between October 6, 2011 and December 27, 2011. After his last grievance, he
waited another 414 days, until February 13, 2013, to file a motion to toll appellate time. Those
grievances and motion to toll, however, do not toll the statute of limitatiohs_ since they do not
qualify as “application[s] for State post-conviction or other collateral review” within the meaning
of section 2244(d)(2). As noted abové, while Petitioner did file an application for post-conviction .
relief on March 6, 2014, it was too late and could not‘revive the already expired statute of
linﬁtations. See Moore v. Crosby, 321 F.3d 1377, 1381 (1‘1th Cir. 2003) (“While a ‘properly filed’
application for post-conviction relief tolls the statute of limitations, it does not reset or restart the -
statute of limitations once the limitations period has expired. In other words, the toliing provision
does not operate to revive the one-year limitations period if such period has expired.”).

As outlined in the Report and Recommendation, Petitioner also cannot account for the
additional delays in bringing the instant petition. He fails to account for the two years that passed
between the Florida Third District Court of Appeal’s mandate affirming the denial of his motion
for post-convittion relief and his appeal to the Florida Supreme Court (March 30, 2015 to April 3,
2017), and the 431 days he waited to file the instant petition after the Florida Supreme Court
dismissed his appeal (September 10, 2018 to July 6, 2017).

Accordingly, because the one-year statute of limitations period expired long ago,
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Petitioner’s ability to file the instant petition is time-barred. See Ludav. Sec'y, Fla. Dep't of Corr.,
469 F. App’x 834, 835 (11th Cir. 2012) (“Because [the petitioner] has failed t§ demonstrate either
that ‘his untimely filing was the feSult of extraordinary circumstances or that he acted with
diligence in pursuing his habéas rights, he is unentitled to equitable tolling.”).

Therefore, based on the aboVe, itis

ADJUDGED that the Petition for Writ of Habeas Corpus ié DISMISSED as time-barred,
that all pending motions are DENIED as MOOT, aﬁd that no certificate of appea\llabili& issue.

’}'

DONE AND ORDERED in Chambers at Miami, Florida, this 2/ - of January 2020,

Copies furnished to:"
United States Magistrate Judge Lisette M. Reid
Counsel of Record |

Courtney Robinson

M19154

Santa Rosa Correctional Institution Annex
Inmate Mail/Parcels

5850 East Milton Road

Milton, FL 32583

PRO SE



Case: 1:18-cv-23821-FAM  Document #: 45 Entered on FLSD Docket: 01/31/2020 Page 1of1

UNITED STATES DISTRICT COURT FOR THE
SOUTHERN DISTRICT OF FLORIDA
Miami Division
Case Number: 18-23821-CIV-MORENO

. COURTNEY ROBINSON,

Petitioner,

Vs,

STATE OF FLORIDA and FLORIDA

ATTORNEY GENERAL,
Respondents.
' /

FINAL JUDGMENT

Pursuant to Federal Rules of Civil Procedure 58 and 54, and in accordance with the'Court’s
dismissal of Petitioner’s Amended Petition for Writ of Habeas Corpus made pursuant to 28 U.S.C.

§ 2254, filed on September 10, 2018, final judgment is entered in favor of Respondents.

r
DONE AND ORDERED in Chambers at Miami, Florida, this 2/ of January 2020.

D STATES DISTRICT JUDGE
Copies furnished to: | | |

- United States Magistrate Judge Lisette M. Reid
.Counsel of Record

Courtney Robinson

M19154

Santa Rosa Correctional Institution Annex
Inmate Mail/Parcels

5850 East Milton Road

Milton, FL 32583

PRO SE
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA . ..

CASE NO. 18-23821-CV-MORENO
MAGISTRATE JUDGE REID

COURTNEY ROBINSON
| Pe;riti.onef, | |

V.

STATE OF FLORIDA,

Respondent.
' /

R .IéijhEPORT OF MAGISTRATE JUDGE
I .In'tr'oduction'

The pro se petitioner, Courtney Robinson, a éo_-n_vic_ted state felon, has filed an
amended petition forﬁ wr1t IOf habeas cdfpu’s, 'pursﬁa'n.t' to 28 U.S.C. § -2254,
challenging the constitutionality of his conviction and sentence for fleeing to elude |
a police officer, a third-degree felony in violatioh ofFla. Stat. 316.1935(1); burglary
of an unoccupied dwelling, a second-degree felony in \}iolatiori of Fla. Stat.
810.02(3); and certain misdemeanor offenses, following a jury verdict in the Circuit

Court of the Eleventh Judicial Circuit in and for Miami-Dade County Case No. F07-
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6340.! [ECF No. 11]. For the reasons stated below; the petition should be DENIED
as TIME-BARRED.

This Cause has been referred to the undersigned for consideration and report
pursuant to 28 U.S.C. § 636(b)(1)(B) and the Rules 8(b) and 10 Governing Section
2254 Cases in the United States District Courts.

The Court reviewed the amended petition with its attached exhibits [ECF No.
11] and the memorandum of law [ECF No. 18] together with the online state court
criminal docket? (hereinaftér referred to as “Online Trial Docket”) and the relevant
online appellate dockets‘_ of th¢ Third District Court of Appeals (“Third DCA”).
Before the Eleventh Circuit issued its opinion in Paez v.. Sec’y, F 2a. Dep’t of Corr.,
931 F.3d 1304 (11th Cir. 2019), a Report was entered recommending dismissal of
this amended petition as time-barred without requiring a response from the State.
[ECF No. 22]. Following Paez, the Couﬁ vacated the Report aﬁd issued a limited
show cause order to the State to address the timeliness issue. [ECF Nos. 28, 29]. The

State has now done so making this case ripe for review. [ECF Nos. 32, 33]. Petitioner

! See online trial docket now a permanent part of the record. See information filed
DE#11:22-27 and opinion issued in Robinson v. State, 25 So. 3d 1246 (Fla. 3d DCA 2010).

2 The Court may take judicial notice of its own records. See Fed. R. Evid. 201; see also,
United States v. Glover, 179 F.3d 1300, 1302 n.5 (11th Cir. 1999) (finding the district court may
take judicial notice of the records of inferior courts). The court also takes judicial notice of its own
records in habeas proceedings, McBride v. Sharpe, 25 F.3d 962, 969 (11th Cir. 1994), Allen v.
Newsome, 795 F.2d 934, 938 (11th Cir. 1986). These documents are a permanent part of the instant
record and are located at ECF No. 20.

2
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filed his Reply. [ECF-No. 38]. The Court has reviewed-both the Response and. the
Reply.
1L Claims
- Construing the § 2254 motion liberally as afforded pro se Iitigants,‘pursuant
to Haines v. Kerner, 404 U.S. 519, 520 (1972), Petitioner raises essentially five
claims alleging:
1. Ineffective assistance of counsel for ‘.Ifailure to obj_eet to
jury instructions regarding the elements of resisting an
officer without violence. [ECF No. 11, p. 6].

- 2. Ineffective assistance of counsel for failure to move for
judgment of acquittal based on msufﬁment evidence. [/d.,

p- 8].

- 3. Trial court error in denying counsel’s motion for judgment
of acquittal and motion to reduce the charges. [/d., p. 9].

4 Iheffective assistance of counsel for failing to objeet to
jury instructions regarding the elements of burglary. [/d.,
p. 11].
5. Ineffective assistancev of appellate counsel for failing to
_ raise the above claims. pursuant to Martinez v. Ryan, 566
U.S. 1, 8(2012) [1d., pp. 7-9, 11-13].
Petitioner asserts he is entitled to equitable tolling for two reasons. First, he
claims relief pursuant to Martinez. [Id., pp. 14-15]. In addition, Petitioner claims

that, as a result of a prison, transfer his personal property and legal documents were

lost requmng the ﬁlmg of. grlevances durmg 2011 inan attempt to locate and recover
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the proper’ty. [Id.]. Attempts in petri‘eving his lost property and documents resulted
in a delay in appealing his case to the state courts. [/d.].

It bears noting that Petitioner’s Reply to the State’s Response to the limited

show cause order mirrors his amended complaint and memorandum. [ECF No. 38].

Petitioner challenges the State’s time-bar-calculation [Id., pp. 2-4), argues that he is

* entitled to equitable tolling [/d., pp. 5-6], and reasserts his Martinez claim [Id., pp.

6-7, 9-10]. Alternatively, Petitioner submits a claim of actual innocence without any

Afactual" support. [1d., pp. 7-9].
" IIL Procedural History

Nearly eleven years ago, on April 23, 2008, a jury convicted Petitioner of the

four counts enumerated above. [ECF No. 33-1, pp. 57-60]. “The trial court sentenced

'Robinson as a habitual violent offender on the two felony counts and imposed

consecutive sentences ef thirty years in prison for burglary, followed by ten years

for fleeing to elude a p'olice officer.” Robinson v. Sta.te, 25 So. 3d 1246, 1247 (Fla.

3d DCA 2010); see also ECF No..33-1, pp. 62-72). On January 20, 2010, the Third

DCA affirmed Petitioner’s conviction in part and reversed in parf and remanded the

case to the trial court for its errof' in imposing the consecutive sentences. /d. On

Mareh 5,2010, the trial court issued-an order correcting Petitioﬁer’s sentence. [ECF

No. 33-1, p. 130].
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. Again, Petitioner appealed his sentence to the Third DCA in Case No. 3D10-
791. [ECF No. 33-2, p. 2]. On October 6, 2010, the appellate court afﬁrméd, per
curiam, citing Velez v. State, 988 So. 2d (Fla 3d DCA 2000).} Robinson v. State, 45
So. 3d':924. (Fla. 3d DCA 2010). Petitioner did not seek discretionary review from
the Florida Supreme Court. The time for doing so expired. thirty days after the
appellate court’s afﬁrmancé of Petitioner’s cpx_gviction, or no later than November 5,
2010.4 Because he did not seek discretionary review from the Florida Supreme
Court, Petitioner is not entitled to an addiﬁonal ninety days to seek a writ of certiorari

in the Supreme Court of the United States. Gonzalez v..Thaler, 565 U.S. 134 (2012).

3 Defendant’s presence was not necessary at resentencing where the controlling sentence
is the life sentence and the reduction of the concurrent sentence to the legal maximum (thirty years)
was a mlmstenal act. Velez v. State, 988 So. 2d 707, 708 (Fla 3d DCA 2008).

‘ Pursuant to Fla. R. App P. 9. 120(b) a motlon to mvoke dlscretxonary review must be.
filed within thirty days of rendition of the order to be reviewed.

5 In applying Gonzalez to this case, Petitioner is not entitled to the ninety-day period for
seeking certiorari review with the Supreme Court of the United States because after his judgment
was affirmed on direct appeal, he did not attempt to obtain discretionary review by Florida's state
court of last resort.-- the Florida Supreme Court -- nor did he seek rehearing with the appellate
court. See Gonzalez v. Thaler, 565 U.S. 134, 150 (2012) (holding that conviction becomes final
upon expiration of time for seeking direct review); Jimenez v. Quarterman, 555 U.S. 113, 118-21

- (2009) (explaining the rules for calculating the one-year period under § 2244(d)(1)(A)). See also
Clay v. United States, 537 U.S. 522, 527 (2003) (holding that “[f]inality attaches when this Court

. affirms a conviction on the merits on direct review or denies a petition for a writ of certiorari, or
when the time for filing a certiorari petition expires.”); Chavers v. Sec’y, Fla. Dep't. of Corr., 468
F.3d 1273, 1275 (11th Cir. 2006) (per curiam) (holding .that one-year statute of limitations -
established by AEDPA began to run ninety days after Florida appellate court affirmed habeas
petitioner's conviction, not ninety days after mandate was issued by that court). Accordingly,
where a state prisoner pursues a direct appeal but does not pursue discretionary review in the state’s
highest court after the intermediate appellate court affirms his conviction, the conviction becomes
final when time for seeking such discretionary review in the state’s highest court explres
Gonzalez, supra.

5
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See also Sup. Ct.R. 13. Therefore, at the earliest, Petitioner’s convictions were-final
on November 5, 2010. However, assuming without deciding that Petitioner was
entifled to appeal to the Supreme Court of the United States, then, alternativély, his
conviction would 'ﬁaVe become final ninety days later, on January 4, 2011, when
the time to appeal to the Supreme Court of the United States expired. Petitioner had
only one year to file a federal habeas petition pursuant to the Antiterrorism and-
Effective Death Penalty Act (“AEDPA”) -- no later than January 4, 2012, absent
ahy tolling motions. For purposes of this Report, the undersigned utilizes the later
date because, even when giving Petitioner this additional time, this federal petition
remains time-barred.

Petitioner waited 275 _days before filing numerous grievances with prison
officials regarding lost personal property and legal documents between October 6,
2011, and December 27, 2011. [See exhibits ECF No. 11, pp. 29-37]. Yet, even
after Petitioner filed his last grievance wi.th the prison, he waited another 414vdays,
until February 13, 2013, to file a motion to toll appellate time. [ECF No. 33-2, pp.
37-43]. On March 7, 2013, the state court denied the motion. [ECF No. 33-2, p. 45].
This period of time remained untolled because the grievances and the motion to toll
appellate tirne are not “_applicaﬁon[s] for State post -conviction or other collateral

review.” within the me'an'ing of 28 U.S.C. § 2244(d)(2). Accordingly, the statute of
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limitations expired with ,7934 days having passed by the time the motion to toll
appellate time was denied.

Next, Petitioner waited an additional 364 days after the denial of the motion
to toll ap'pellate:_vtime, until Marchl 6; 2014,_6 when. he filed -a petition ‘for writ of
habeas corpus pursuant to Fla. R. Crim. P. 3.610. [ECF No. 33-2, p. 4'7-61],.. Had the
limitations period not previously expired, this petition would be considered a proper
tolling motion. On September 9, 2014, the trial court denied rel_ief as the claims were
procedurally barred. because they could have been raised on direct appeal.-[See
exhibit ECF No. 11, p. 18; ECF No. 33-2, p. 82]. Petitioner appealed to the Third
DCA in Case No. 3D14-2526. [ECF No. 33-3, p. 2]. On February 11, 2015, the
appellate_ court affirmed the denial of relief, per curiam and without written opinion.
Robinson v. State, 160 So..3d 443 (Fla. 3d 'DACA.21015)'. The appellate court issued
the mandate on March 30, 2015. [ECF No. 33-3, p. 40].”

- Seven-hundred and thirty-five days later, on or April 3, 2017, Petitioner

filed-a notice of inquiry in the case followed by a “motion to correct manifest

6 Prisoners’ documents are’ deemed filed at the moment they are delivered to prison

authorities for mailing to a court, and absent evidence to the contrary, will be presumed to be the

*date the document was signed. See Washington v. United States, 243 F.3d 1299, 1301 (11th Cir.
2001); see also Houston v. Lack, 487 U.S. 266 (1 988) (settmg forth the “prison mailbox rule”)

7 Petltloner asserts in his Reply that the State falled to present that there were two orders
from the Third DCA directing the. State to answer the merits f his brief between November 10,
2014, through February 6, 2015. [ECF No. 38, p. 4]. However, these orders are of no consequence
because they do not affect the limitations period. Had the limitations period not previously expired,
the period of time for this entire proceeding — from March 6, 2014, through March 30, 2015 —

would have been tolled.

7
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injustice” and an appeal to the Florida Supreme Court, which was dismissed on July
6,2017. [ECF No. 33-3, pp. 42-43, 47-49, 73.].

Finally, Petitioner waited an additional-431 days, until September 10,-2018,
before initiating the instant case in this Court with a filing entitled “Request to
Correct Manifest Injustice,” followed by his amended petition seeking habeas relief.
[ECF Nos. 1, 11]. Petitioner’s amended petition seeks equitable tolling and relief
under Martinez in an apparent attempt to overcome the time bar. [ECF No. 1 1].

Yet, even if he were ‘entitled equitable tolling, Petitioner cannot account for
the 275 days which elapsed prior to filing grievénces seeking recovery of his
personal property and legal documents, nor the years that elapsed between the time
he filed his last grie{/ance and th¢ time he first sought post-conviction relief in the
state court, nor the two years that élapsed.following the appellate court’s mandate

~ affirming the denial of post-conviction rélief. Finally, Petitioner presents no excuse
for his delay in filing the instant federal petition 431 days after the Florida Supreme
Court dismissed his last proceediqg.
| I'V. Discussion-Timeliness

The State asserts that the petition is untifnely. [ECF No. 32]. As previously
narrated, Petitioner admits his petition is untimely but seeks equitable tolling. [ECF .
No. lv.l]. Petit.ioner fails to present any | scenario‘ that rises .to the level of an

extraordinary circumstances that would equitably toll the statute of limitations.

8
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A. General Principles of Timeliness
The Antiterrorism and Effective Death Penalty Act (“AEDPA”) governs this
proceeding. See Wilcox v. Fla. Dep't of Corr., 158 F.3d 1209, 1210 (11th Cir. 1998)
(per curiam). The AEDPA imposed for the first time a one-year statute of limitations
on petitions for writ of habeas corpus filed by state prisoners. See 28 U.S.C.
§ 2244(d)(1). Specifically, the AEDPA provides.that the limitations period shall run
from the latest of —
A. the date on which.the judgment became final by the.
conclusion of direct review or the expiration of the time
- for seeking such review;
B. the date on which the impediment to filing an application
created by State action in violation of the Constitution or
laws of the United States is removed, if the applicant was.
- prevented from filing by such action;
C. the date on which the constitutional right assefted Waé
initially recognized by the Supreme Court, if that right has
been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or
D. the date on which the factual predicate of the claim or
claims presented could have been discovered through the
exercise of due diligence.
See 28 U.S.C. § 2244(d)(1).
- Here, as narrated above, in the underlying case, Petitioner’s conviction

became final on January 4,”.20_11.‘Petitione’r__.wai_ted 1,157 days, until March 6,

2014, before filing his first motion for post-conviction relief in the trial court. [ECF

9
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No: 33-2, pp. 47-61]. By that time, the statute of limitations within-which to file a
federal habeas petition had long expired. Once the limitations period expired, it
could not be revived. Sibley v. Culliver, 377 F.3d 1196, 1204 (11th Cir. 2004). -

B. Statutory Tolling Under § 2244(d)(1)(4)

- Although AEDPA establishes a one-year limitations period for filing § 2254

motions, the limitations period is tolled, however, for “[t]he time during which a

properly filed application for post-conviction or other collateral review with respect
to the pertinent judgment or claim is pending.” 28 U.S.C. § 224_4(d)(2).~
Consequently, this petition is -timé-barred, pursuant to 28 U.S.C. § 2244(d)(1)(A),
uriless the appropriate limitations period was extended by properly filed applications
for state post-conviction or other collateral re\;iew proceedings. See 28 U.S.C.
§ 2244(d)(2).

An application is properly filed “when its delivery and acceptance are in
compliance with the applicable laws and rules governing filings. These usually
prescribe, for example, the form of the document, the time limits upon its delivery,
the court and office in which it must be lodged, and the requisite filing fee.” Artuz v.
Bennett, 531 U.S. 4, 8 (2000) (footnote omitted). Consequently, if the petitioner sat
on any claim or created any time gaps in the review process, the one-year clock
| would continue to run. Kearse v. Sec'y, Fla. Dep't of Corr., 736 F.3d 1359, 1362

(11th Cir. 2013).

10
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~ As narrated.above, Petitioner’s conviction became final on January 4, 2011
- Petitioner waited over three years, until March 6, 2014, before filing his first motion
for post-conviction relief in the trial court. He appealed the aenial of p_ést-convic-tion
relief; yet, he waited more than two years after the issuance of the mandate before
seeking further relief from the Third DCA and, later the Florida Supreme Court. By
this point, the statute of limitations had expired and coulﬂd not be revived. Lastly,
Petitioner waited another 431 days before initiating the instant habeas proceeding,
[ECF.No. 1].

- While Petitioner attempts to blame some delays on the. loss of property and
legal documents, that period of time in which he filed grievances accounts for just
four months. Unfortunately, Petitioner cannot account for his delays amounting to
well over six years in total. Accordingly, this federal habeas petition should ~b§
dismissed as time-barred. o

C. §2244(d)(1)(c) and Martinez, 566 U.S. I at 8

- - In addressing the timeliness of his petition, Petitioner c_l-aims that his appellate
counsel was i‘neffective; To the extent Petitioner raises Martinez as extending
Coleman v. Thompson, 501 U.S. 722, 750 (1991) to overcome the time-bar and

attempts to reset the statute of limitations through §_2244(d):(1)(¢) (the time begins

8 To maintain brevity, this Report does not repeat the citations as articulated in the
procedural history above.

11
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~ on the date “on which the constitutional right asserted was initially --recOgniZed‘ by
the Supreme Court), Petitioner’s reliance on Martinez is misplaced.
The. Sixth Amendment affords a criminal defendant fhe right to “the
Assistance of Counsel for his defense.” U.S. CONST. amend. V1. However, “there
is no constitutional right to an attorney in state post-conviction proceedings.”
Coleman v. Thompson, 501 U.S. 722, 752-53 (1991).' In Martinez, the Supreme
Court made clear that it was not altering Coleman s constitutional ruling that there
~ was no constitutional right to effective post-—convicﬁon counsel. Rather, Martinez
qualifies Coleman “by recognizing a narrow exception: inadequate assistance of
counsel at initial-review collateral proceedings may establish cause for a prisoner’s
procedural default of a claim of ineffective assistance at trial.” Martinez v. Ryan, 566 |
U.S. at 9. The rule in Martinez was extended to cases where the “state procedural
framework, by reason of its design and 'ope.ration, makes it highly unlikely in a
typical case that a defendant will have a meaningful opportunity to raise a c.laim of
ineffective assistance of trial counsel on direct appeal.” Trevino v. Thaler, 56I9VU.S.
413, 429 (2013).
However, the Eleventh Circuit held that “the reasoning of the Martinez rule
does not apply to AEDPA's limitations period in § 2254 cases or any potential tolling

of that period.” Arthur v. Thomas, 739 F.3d 611, 631 (11th Cir. 2014). “In Martinez

and Trevino, it was how the state rules operated -- the rules precluded review of, or
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ameaningful opportunity to raise, ineffective-trial-counsel cléims, triggering a state
procedural bar -- which created the cause to excuse the state bar.” /d. at 630. Here,
Petitioner does not demonstrate cause because there is no state procedural rule that
barred his petition; to the contrary, he simply did nothing for years. Therefore,
Martinez is wholly inapplicable here.
D. Equitable Tolling
- Given the detailed. procedural history narrated above, this federal habeas
‘proce.ed_ing is due to be dismissed unless Petitioner can establish that equitable
tolling of the statute.of limitations is warranted. .
. The one-year limitations period set forth in § 2244(d) “is subject to equitable
tolling in appropriate cases.” Holland v. Florida, 560-U.S. 631, 645 (2010). In that
regard, the Supreme Court has established a two-part test for equitable tolling,

stating that a petitioner “must show ‘(1) that he has been pursuing his rights

diligently, and (2) that some extraordihary circumstance stood in his way’ and

‘prevent timely filing.” Lawrence v. Florida, 549 U.S. 327, 336 (2007); Holland v.
Florida, 560 U.S. at 649 (quoting Pace v. DiGﬁglielmo, 544 U.S. 408, 418 (2005));
see also, Brown v. Barrow, 512 F.3d 1304, 1307 (11th Cir. 2008) (per curiam)
(noting that the Eleventh Circuit “has held that an inmate bears a strong burden to

show specific facts to support his claim of extraordinary circumstances that are both

13
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beyond his control and unavoidable with diligence” and this - high hurdle will not be
easily surmounted).

“The diligence required for equitable tolling purposes is reasonable diligent,
not maximum feasible diligence.” Holland, 560 U.S. at 653 (citation and quotation
marks omitted). Determining whether a circumstance is extraordinary “depends not
on ‘how unusual the circﬁmstance alleged to warrant tolling is among the universe
of prisoners, but rather how severe an obstacle it is for the prisoner endeavoring to
comply with AEDPA’s limitations period.””” Cole, 768 F.3d at 1158 (quoting Diaz
v. Kelly, 515 F.3d 149, 154 (2d Cir. 2008)). Further, a petitioner must “show a causal
connection between the alleged extraordinary circumstances and the late filing of
the petition.” San Martin v. McNeil, 633 F.3d 1257, 1267 (11th Cir. 2011) (citing
Lawrence v. Fla., 421 F.3d 1221, 1 226-27‘(1 1th-Cir.2005)).-

While the record reveals that Petitioner was a proactive litigant during some
post-conviction proceedings, here, he has not established any fact to support a
finding that he is “entitled to the rare and extrabrdinary remedy of equitable tolling.”
See San Martin v. McNeil, 633 F.3d at 1271. This Court is not unmindful that
Petitioner pursued collateral relief in the state forum. However, it is evident that
there was well over one yeaf of untolled time during which no properly filed post-
conviction proceedings were 'péndin’g which would act to toll the federal limitations

period. As a result of Petitioner’s failure to properly and diligently pursue his rights,
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he has failed to demonstrate that he qualifies for equitable tolling of the limitations
period.

~/As best as can be determined from the record, even if such an analysis could
extend to the loss of personal property and legal documents due-to éprison transfer,
and the period of time during which Petitioner filed grievances, such a scenario is
not extraordinary. Ultimately, Petitioner ha§ not demonstrated that he was diligent
in pursuing post-conviction relief and cannot account for the years he ineg.l_e.cted to
pursue federal habeas relief.- Because this habeés corpus proceeding instituted on
Septémber 10,2018, is untimely, Petitiéner’s claim challenging the lawfulness of
his conviction and judgment is now time-barred pursuant to 28 U.S.C. § 2244(d)(1)-
(2)-

E. Fundamental Miséarriage_ of Justice/Actual Innocence

. No fundamental miscarriage of jus‘tice will result if the court does not review
on the merits Petitioner's grounds for relief raised herein. The law is clear that a
petitioner. may obtain federal ‘habeas review of a procedurally defaulted claim,
without a showing of cause or prejudice, if such review is necessary to correct a
fundamental miscarriage of justice. See Edwards v. Carpenter, 529 U.S. 446, 451
(2000); Henderson v. Campbell, 353 F.3d 880, 892 (11th _Cir..2003). This exception

is only available “in an extraordinary case, where a constitutional violation has

15
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resitlted*in the conviction of someone who is-actually innocent.” Henderson,-353
F.2d at 892.

As a thresh-old matter, the Eleventh Circuit has never held that Section
2244(d)’s limitations period.carries an exception for actual innocence; and it has
declined to reach the issue whether the absence of such an exception would violate
the Constitution: See Taylor v. Sec’y, Dep’t of Corr., 230 F. App’x. 944, 945 (11th
Cir. 2007) (per curiam) (“[W]e have never held that there is an ‘actual innocence’
éxception to the AEDPA's one-year statute of limitations, and we decline to do so in
the instant case because [the petitioner] has failed to make a substantial showing of
actual innocence.”); Wyzykowski v. Dep’t of Corr., 226 F.3d 1213, 1218-19 (11th
Cir. 2000) (per curiam) (leaving open the question whether the § 2244 limitation
period to the filing of a first federal habeas petition constituted an unconstitutional
suspension of the writ). But cf. United States v. Montano, 398 F.3d 1276, 1284 (11th
Cir. 2000) (“Acfual innocence is not itself a substantive claim, but rather serves only |
to lift the procedural bar caused by appellant’s failure to timely file his § 2255
motion.”). However, several other circuits have recognized such an exception. See,
eg, Sout-e'.r v. Jones, 395 F.3d 577 (6th Cir. 2005); Flanders v. Graves, 299 F.3d
974 (8th Cir. 2002).

Even if there were an “aptual innocence” exception to the application of the

one-year limitations provisions of § 2244, the Court would still be precluded from
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reviewing the claims presented in the instant petition on the merits. “To establish
- actual innocence, [a habeas petitioner] must demonstrate that ... ‘it is more likeiy
t-hén not that no reasonable [trier of fact] would have convieted him.” Schlup v. Delo,
513 U.S. 298, 327-328 (1995).” Bousley v. - United States, 523 U.S. 614, 623 (1998).
‘%[T]he Schlup stendafd is demanding and permits review only in the ““extraordinary’
case.” House v. Bell, 547 U.S. 518, 538 (2006). .
- Courts have emphasized that actual innocence means. factual innocence, not
mere Jegal in,svufﬁci‘ency. 1d.; see also High v. Head, 209 F.3d 1257 (11th Cir, 2000);
Lee v. Kemna,213 F.3d 1037, 1039 (8th Cir. 2000); Lucidore v. New York State Div.
of Parole,209 F.3d 107 (2d Cir. 2000) (citing Schiup v. Delo, 513 U.S. at 299; Jones
v. United States, 153 F.3d 1305, 1308 (11th Cir. 1998) (holding that appellant must
establish that in light of all the evidence, it is:more likely than not that no reasonable
juror.would have convicted him). See also-Bousley, 523 U.S. at 623-624; Doe v.
- Menefee, 391 F.3d 147, 162 (2d Cir. 2004) (“As Schlup makes clear, the issue before
[a federal district] court is not legal innocence but factual innocence.”j. To be
credible, a claim of actual innocence requires the peﬁtiener to “support his
allegations of constitutional error with new reliable evielence -- whether it be
exculpatory scientific evidence, trustworthy eyewitness accounts, ‘or critieal physical

evidence--that was not presented at trial.” Schlup v. Delo, 513 U.S. at 324.

17



 Case 1:18-cv-23821-FAM Document 39 Entered on FLSD Docket 12/23/2019 Page 18 of 21

Here, assuming, without deciding, that a claim of actual innocence might
support equitable tolling .of the limitation period, notwithstanding, Petitioner has
failed to make a substantial showing of “actual innocence” of the crimes for which
he was found guilty following a jury trial and the appellate court’s affirmation of his
conviction. Ro.bi'nson v. State, 25 So. 3d 1246 (Fla. 3d DCA 2010).

On the record before this court, no fundamental miscarriage of justice will
result by barring the claims raised in this habeas proceeding. Petitioner’s conviction

‘of guilt rests on the verdict of the jury. Petitioner has not presented sufﬁcient
evidence to undermine the Court's confidence in the outcome of his criminal
proceedings sufficient to show that a fundamental miscarriage of justice will result
if the claim(s) are not addressed on the merits. -

Here, because Petitioner is not demonstrating actual, factual innocence, his
claim warrants no habeas corpus relief. See e.g., Scott v. Duffy, 372 F. App’x 61, 63-
64 (11th Cir. 2010) (per curiam) (rejecting habeas petitioner’s actual innocence
claim where no showing made of factual innocence of aggravated assault underlying

- his probation revocation and instead merely cited to evidence from probation
revocation hearing and argued it did not support revocation of probation); see also,
Bousley v. United States, 523 U.S. at 623.

Consequently, under the totality of the circumstances present here, this federal

petition is NOT TIMELY and should be dismissed as time-barred.
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V. Evidentiary Hearing

Based upon the foregoing, any request by Petitioner for an evidentiary hveari.ng
on the merits of any or all.of his claims should be denied since the habeas petition
can be resolved b_y.reference to the state court record. 28 U.S.C. § 2254(e)(2);
Schriro v. Landrigan, 550 U.S. at 474 (holding that if the record refutes the factual
allegations in the petition or otherwise precludes habeas relief, a district court is not
required to hold an evidentiary hearing). See also Atwater v. Crosby, 451 F.3d 799,
812 (11th Cir. 2006) (addressing the petitioner’s. claim that his requests for an
evidentiary hearing on the issue of trial counsel’s effectiveness during the penalty
phase of his trial in both the state and federal courts were improperly denied, the
court held that an evidentiary hearing should be denied “if such a hearing would not
assist in the resolution of his claim.”). Petitioner has failed.to satisfy the _statutbry
requirements in that he has not demonstrated the existence of any factual _di,éputes

that warrant a federal evidentiary hearing.

VL Certificate of Appealability

A prisoner seeking to appeal a district court’s final order denying his petition
for writ of habeas corpus has no absolute entitlement to appeal but must obtain a
certificate of appealability (COA) todo so. 28 U.S.C. § 2253(c)(1); Harbison v. Bell,

556 U.S. 180, 183 (2009).
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This Court should issue a:COA- only. if Petitioner makes “a substantial
showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Where a
district court has rejected a petitioner’s constitutional claims on the merits, the
petitioner must demonstrate that reason‘able jurists would find the district court’s
assessment of the constitutional élaims debatable or wrong. See Slack v. McDaniel,
529 U.S. 473, 484- (2000). Alternatively, when the district court has rejected a claim
on procedural grounds, the petitioné'r must show that “‘jurists of reason would find it
debatable whether the petition states a valid claim -of the denial of a constitutional
right and that jurists of reason would find it debatable whether the district court was
correct in its procedural ruling.” Id.

After review of the recqrd, Petitioner is not entitled to a certificate of
apﬁealability. Nevertheles;s‘, as now p'ré#ided by the Rules Governing § 2254
Proceedings, Rule 11(a), 28 U.S.C. § 2254: “Before entering the final order, the
court may direct the parties to submit arguments on whether a certificate should
issue.” If there is an objection to this recommendation by either party, that party may
bring this argument to the attention of the District Court Judge in the oﬁjections

permitted to this report and recommendation.
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‘VII. Recommendations
Based upon the foregoing, it is recommended that this petition for habeas
corpus relief be DISMISSED AS TIME-BARRED, that no  certificate of

appealability issue, and that the case be closed.

-Objections to this report may be filed with the District Court Judge within

- fourteen days of receipt of a copy: of the report. Failure to do so.will bar a de novo

deterfnination by the District Court Judge of anything in the recommendation and

will _Bar an attack;-, on appeal, of the factual findings of the Magistrate Judge. See 28
U.S.C. § 636(b)(1)(C); Thomas v. Arn, 474 U.S. 140, 149.(1985). |

SIGNED this 23" day of December, 2019.

W%) STATES MAGISTRATE JTUDGE

Courtney Robinson -

M19154

Taylor Correctional Institution
Inmate Mail/Parcels '

8501 Hampton Springs Road
Perry, FL 32348 -

PRO SE

Kayla Heather McNab

Office of the Attorney General

One SE Third Avenue, Suite 900

Miami, FL 33131

(305)377-5441

Email: Kayla.McNab@myfloridalegal.com
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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 20-10982-D

COURTNEY ROBINSON,

Petitioner-Appellant,
versus

- STATE OF FLORIDA,
FLORIDA ATTORNEY GENERAL,

Respondents-Appellees.

"Appeal from the United States District Court
for the Southern District of Florida

Before: JORDAN and BRANCH, Circuit Judges.

BY THE COURT:

Courtney Robinson has filed a motion for reconsideration, pursuant to 11th Cir. R. 27-2 -
and 22-1(c), of this Court’s June 30, 2020, order denying a certificate of appealability. Upon
review, Robinson’s motion for reconsideration is DENIED because he has offered no new

evidence or arguments of merit to warrant relief.
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, IN THE CIRCUIT COURT OF THE ELEVENTHY JUDICIAL CIRCUIT IN AND FOR MIAMI-
- DADE COUNTY, FLORIDA

STATEOF FLORIDA, |

NO. F07-6340
Plaintiff \ Section No. 10
L judge Brennan
vs. ‘
COURTNEY ROBINSON

Defendant §

THIS CAUSE has come on to be heard upon the defendant’s Petition for Writ of Habeas Corpus,
and this court, having been advised of the premises therein, hereby DENIES the defendant’s motion on
grounds that it is legally insufficient, as follows

The defendant raises three Issues, all of which are matters he should have and could have raised
in the appeal he took in this case on August 12, 2008. This petition cannot substitute for that, and as
such his claims are procedurally barred. -

WHEREFORE, the defendant’s petition is hereby DENIED.

The defendant is on notice that he has thirty (30) days from the issuanoe of this order in which
to file an appeal of this order, In the event that the Defendant takes an appeal of this order, the clerk is
hereby directed to append to this order and deliver to the defendant and make as part any record on
appeal the following:

1. The defendant’s petition, filed August 20, 2014

2. This order
1

DONE and ORDERED in Miami-Dade County, Florida, this 7 day of September, 2014

TATE OF FLORIDA, CQUNTY OF DADE
HEREBY CERTIFY ihat the ’n.‘mmq ns a true
W s

ARVEY RUVIN, CLE} VICTORIA R. BRENNAN

eputy Clerk CIRCUIT COURT JUDGE
) .
"~ Courtfile ~ CBRIIFY h%m&%v T
. the MOVANT, ____.
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Third Bistrict Court of Appeal

State of Florida

Opinion filed February 11, 2015.
Not final until disposition of timely filed motion for rehearing.

No. 3D14-2526
Lower Tribunal No. 07-6340

Courtney Robinson,
Appellant,

VS.

The State of Florida,
Appellee.

An Appeal from the Circuit Court for Miami-Dade County, Victoria R.
Brennan, Judge. ‘

Courtney Robinson, in proper person.

Pamela Jo Bondi, Attorney General, for appeliee.

Before WELLS, ROTHENBERG and LAGOA, JJ.
PER CURIAM.

Affirmed.
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IN THE DISTRICT COURT OF APPEAL
OF FLORIDA
THIRD DISTRICT

MARCH 13, 2015

COURTNEY ROBINSON, CASE NO.: 3D14-2526

Appellant(s)/Petitioner(s),
Vs. L.T.NO.: 07-6340
THE STATE OF FLORIDA,

Appellee(s)/Respondent(s),

Upon consideration, appellant’s pro se motion for rehearing en banc is
treated as having included a motion. for rehearing. The motion for rehearing is
denied. WELLS, ROTHENBERG and LAGOA, JJ., concur. The motion for

rehearing en banc is denied.
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Supreme Court of Florida

THURSDAY, JULY 6, 2017
CASE NO.: SC17-1239

Lower Tribunal No(s).:
3D14-2526; 132007CF0063400001XX

COURTNEY ROBINSON vs. STATE OF FLORIDA

Petitioner(s) | Respondent(s)

This case is hereby dismissed. This Court lacks jurisdiction to review an
unelaborated decision from a district court of appeal that is issued without opinion
or explanation or that merely cites to an authority that is not a case pending review
in, or reversed or quashed by, this Court. See Wells v. State, 132 So. 3d 1110 (Fla.
2014); Jackson v. State, 926 So. 2d 1262 (Fla. 2006); Gandy v. State, 846 So. 2d
1141 (Fla. 2003); Stallworth v. Moore, 827 So. 2d 974 (Fla. 2002); Harrison v.
Hyster Co., 515 So. 2d 1279 (Fla. 1987); Dodi Publ’g Co. v. Editorial Am. S.A.,
385 So. 2d 1369 (Fla. 1980); Jenkins v. State, 385 So. 2d 1356 (Fla. 1980).

No motion for rehearing or reinstatement will be entertained by the Court.

A True Copy
Test:

John A. Tomasino
Clerk, Supreme Court

td
Served:

RICHARD L. POLIN

COURTNEY L. ROBINSON

HON. VICTORIA REGINA BRENNAN, JUDGE
HON. HARVEY RUVIN, CLERK

HON. MARY CAY BLANKS, CLERK ? AP PE_M B‘I x
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Pursue CaRzevawees Wt PRzsow OFfrczacs ReanfDZmb LosT PeRsomac
PRoPERTY Ao LEGAL DoCUMELTS, £rfsT Frizwb ow Dersbe L, 2011, AND
CoONTENMUT 1 . 777/2044(—\1-1 Ds:p_r_hﬁzﬂ 27,201 AfreR  Pe7zTrousR :Cbu:o A/zs LAST
'G\_Qz:EVAuc_E,/-/L WATLTED. Auﬂﬂ;ﬂ _7’wa Yeals  awD Scview MQ»ﬂ’l—/ﬁ 70 qu_: A
Haseas CorPus Perereou Sechrng PosT-Convreroon Reirel rw $a7¢
Coutt (Seet EeF 22 ar 5). ' _

' 2, PET’IST:OL/E)’( ﬂJs,u WAZLTEA Auo'nlc—.( Two VEA/(S,W//;—.A/ ON OR ARdLT
APRzL 3’,101'7 I-ls frieo a MoTrce m’: LZueurkY zru T)-/E CASE fmwwr_o bY

Man:o/u 75 Cotfeer MAMJ:FEST TwdisTece” ho Aw APPEAL 7o He FloRzDA
SuPREME Cou/rr,wﬂnu e:vcu‘ruALul Drsmrsseo TAE, CASE ON Tw b, 20/’7

(T4, ar (:)
2. PereTroner Kcﬁzo on Hes LAuKEL.s Fok Au ADDLTZO,UAL (L/KI) OAYS

s
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E»:Eo mucf 77}: TuSTAMT s?’zrw,u Seehnt EQurTRALE TolconG  AND

ReELzEF  wmoer Mmﬁusz btV A.UD ACPARENT  ATTEMPT 1o OUERCOME 771.»_
TZrme AaL., (J_.J\

Y. Evsu LF !/r we ke EUTETLED EQUrTABLE TLLzuélpsfr_/zauu{ CAuAIOT
Account Fok THe (2715) OAYS THAT ELAPSES Plrok To Sechzud Recoueky of
Fere PeRsount  PRoPEATY o LCG\AL Ooc.uw.u‘/;’,mk 77/s Tiwo Yeafs Amo SEVEMS |
MonTis Ecarsvt BeTweew THe Time He Frieo l/zs LasT Okrevawce
Ao Te TEme He Loubhr PosT-Cowveerzon QELZEF v THe .§72\TF 2ouRT, AR
THe Two YeaRs wilred Ecarsco  Focowzue THe APPELLRTE CoukT
MAWOATE  ACFzfmznd THe Ocwral of PosT-ComvreTzon RE(TEF. Evew Moke
L2, PETszouEﬂ Rarses NO Excuse FoR Hes DELAY ru Fszuéﬁ 77/r
ZusTant Froedac PeTrTeon Y31 DAvs APTER THe Flokzoa Suf‘ﬂfmf'
CoulT Drsmzesco Hres LasT PRoceeozud (Td. s (-1,

5. Peterzouets COuVECTzON BECAME Frmal on TauuwallY Y, 200, PeTeTsmuen
WALTED Two Yeals ano Scven Mowtds  AFTER Hes (asT GREEVALCE LuTEC AubusT
20,2014, befsRE Fl:LrN& Hes Rt FoTzou FoR P&JT—Couvchzou ReczeF Tw
THe Srare THral cour. PeTsTzomer  Aiso DecaveEo BY Y3/ oaks APFreR THe
Florzon Suerene Coifr Orsrirsseo Hes LasT %(_Eeoru&.(Id.ATQ).,

b. THe Passaee of TEnE iwo THe ExPrRaTzON OF THe Lzmz7aTroks
PeRzon s SUFPnccenTly ouTizwen ABOVE AMD NEEO NoT BE REPEATED. .
Wieie PETzTrovel ATEMPTE To ALame Some DELavs ou THE Less of _
PRoPeRTY Ao Leeal Oocuments  THe Pefzon i wihzed He Frico GRzevmices
Aceounts FoR Tust four Ponrtls, PeTareoner cawwor Account FoR Hes DELaYs
NAsuaTZue  To wWELL BVER Arx Yeaks Tw To7AL. PereT=onER AT CEl7AZN
Trmes, ACTzvery Pulsuco Posr-couvzarz:au Recref i 7He  Sonre Coudl
Auo WITH THe 4Tse APPeliate CoulTs. (Zd. At 9.

Foccowzua,on Autust /15,2019, Pererzonel Frico Au "ObTECTzom
To THe MiezsTRae Jduoces” Reeotr amin Recormmew0rTzon /‘.(SEEZA Ecr 30). Tw
Perrmonets ‘DuTectzon’, PeTeTroner usen PofTions of 7He Aecokd 7o

ThoRoubtey Refure THe ABOVE-SAZO ALLEGATZOMS, AMD T2 DEMOMSTRATE
EXCUSABLE CAuSE foR THe ExiRaoroznalY CxRcunsTiweels) THAT 47200

TN THe way PReEvesTzul PeTzTrowel Foom Tzmewr frizwa,. @E
ECF 30 a2 fSu: Atsot ECF I, Exdzazrs DI-DY). -

4




- Case/:18-cv-23821-FAM  Document 47 Entered on FLSD Docket 02/07/2020 Page50f19
40 Kittusr 02019, THi ;//AQLST)’?AIE uote Vacatep Hee ReporT  awd

Recommenontrou, (86€: ECF 28) a0 ISsuen 7e ResPonoeat iy ORper 72
SHow Cause Reesfozne Timeizwess of pETi:/ZA,uL’Ks g.U.S‘{ /LééEAS Corpus
Y s AD  ACLOMPANY e Stows Cause wrril M ApPenprx.(Sec: £CF 29).
" , D/u §5/’Tr_msﬂ 16,2019, THe ReslowpenT. Respoupen: 7o 7He DRoER ) auin
\m:m AN APPEusz. (SEF. AbPenvry b RESPousE 1 SHow Chuse ORped). THe

' p\CSPONSL Akcuco / &Aszuu Y, ALL 77# AKGumENTS Iy -MAC_«ZSTKATE LEDG\ES'
REPORT avo Recommendarzous. (Td.)., |

D/u OC_ToBE.& 21,2019, PeTerroner  Frieo I~/z:s REPLV 7 THe ResPorpenTs
Respouse.(See: t E¢F 3R). THe Pt_’ﬁ:/z:oNE‘{zS ,QEPL‘/ QuFfrecenTlY  wseo
PorTrows of e Recofo 7o 7HokoueHiy QefuTe [ALg of TI-(E
P\ESPDNOLMTS (Ana. MAQxI’.ST‘Ql\IE JZ(O&E) ALLLC«A’T’IONS 70 OVERCOME

THe TzmELInESS ISSuE THAT Wil BEZv A& ARGUED, AS WELL A¢
To. BRzéir- LzGH‘r‘TA/E ResPonnenTs RePusal . To zwecuoe [ALd ReCevanT

DockheTs [nd) ‘ORoees, (Id), v wized VEOLATED | 7He Maezsmiare Tacat.
DADER, (EC_F.Z‘? A7 3). v ‘ . - - '
/—/owwzk,o,u Daacmw 23’ io/Q,ACTt.k Pa'rz'rz.om.ﬁ Has * Rere aTeory

Suﬁﬁzcrsmv Useo PorTrzons of THE RECoRD 75 . THoRouadly RefuTe. ALc)
oFf THe Responoents (awo Maazariare Tioce) Accetarzons, THe  Mrazsiae
Juoae Ae-Fzieo /Jsk RePorT awd RecommendaTrons ALLEGTNG THe
([Game ARGURENTS  THAT Hns ecen THomouedy ReFuTes (Tlwzce, (SE.E
ECF 39)@& Acso! ECF30/A~Q Pe TrTronels REPL‘/ )((’spe.ci.mav ConCERNZ NG

THe Temetzuess Lssue.(seestECF 39 ar b - U, 8ee Ausot E¢F 3D ar 2- ‘7))
' THe RePeTeTzve WUSAGE OF THe NUMBER - oP ONYS - THar Has BEEn ARGUED

By THe ResPowoent Ao Bo7H 2F MaezsTRare J&o&z “"RePorT<’ Me A
_Mr_.xruﬂz oF INACCU/EAC.Y,MZZSAPPLZCAT::OM,MG A Mzsieabzub LTHUTECY Tl

A SEEMINALL/ IATENTEowAL MAmieR ESPECTALLY ACreR  THe IS UE of
Trmelzness Has Beew PRevzousey Faeruawy REFuten FTiwzed] wszwe
Porreons  of THe Recotn.(BeciECF 30 ar 2-174ee asot Perarzouces RepLy).

T levelore, Petrroner Q:—.sPEC]fw:.V Avs - THar Hes Pevzous
Owsm—um ECF 30,88 cRepIALY  CoOnsTOLRD ConceRnrn & 77/r Tz:mEarufsS’
rssue of Muazsmlare Juoeed RePoRT' . ako THar =7 also 4efves  As |
A DLMousm’rzoA/ Stow Nl . ENTITLEMENT To EQurTABLE Toczisg, Acuac
IA/A/oc‘_Eu CE ,pzﬁﬁRch; AF' Oz z@encE | EXTRAORD = MAR Y C_LQCUMSTAMC[S,AAID

A DenoustRarzon of MuwrFesT IndusTzce.
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ELEVANT. DERS

T P CTLTTONERs " OBTECTIoN " PerzTronsk MADE LFtevee To 7715

' RO
p/\c-r_ 777/A-r THe 3% DCA zesueo THe S of FLRZOA Two cousecuTrve
TwenTy (20) Oay "0RDERS" To AnsweR PeTeTroueti C(azms ov r73 MeRzTs,
IN CASE wumbeds SDIY-2520, /-(owzvsﬂ, THe S7are  4zmeLy Refuseo 10 Auswer

THe JUNA LTI TS Wf/ru-/ ONE oF THe TﬂﬂE& CLATHS RARGUED A HAuzPEsT
IndusteceE 70 //Avc Occ.ukkeo (4ees APPEuorx-—A& 38E ALSOLECF 30 ar &, 72.).
PeTeTrovers REFERENCE Wis MADE To BReorLrasr THar Smies [ZwaBLZTY]
To ReFUTe Hzs oazms.

ON AusulT 20,2019, THe MrezsTRATE TUOBE L8suen THe ResPorupesT A
SHow CAusc ORDEX w:-nl PRecT e MAquTokv zusTRUeTIONS  THar ZS As
F;LLowS‘s

V3, THe ResPowse BHaLT BE AccorPAured BY Au APPENOIX, wiked [FHacd
TuCLUbE CoPEs. oFIMT ReLEVAUT DOCKeTs, TobeTHee wrTH cofres of (ALg

PLeadznbs Frieo ay MovanT, APPELLA‘FE 0Pruzows  ORDERs " Ane Mavoires,..”

(Ree: ECF 29 a1 3),
However, on SepTembel 10,9_0/9,77-//: KesPousenT fzu:o 73 RESPONSE

T2 7He Slow Causc OROER s Ao Sz mPLY pAZLEO 75 Otevy THe MaexzslaTE
Juoee MawmoaTsly ORoef vIa Farizul 7 Zweiwoe THe Two (2) Above-SATD

Conseeuteve TwenTy(20) Oay "ORoefs”, FRom THe 3% DCA,To Irs APPENDTX.

($ces Respowoears Respouse To THe SHow Cause OROER).

Dy Deroner 21,2019, PeTezoncR frien Hrs "Repu” 7o THe ResPouncats
AEspouse BRredT-Lradzvg THe ABLVE-SAZD FrrLuRe To Osey . (dcecs EcF 38
ot YWlAon & O7THR Faziufes ﬂ/ﬂoué%ur-— Id).

, Two MonrHs LA/Eﬂ,o/u Deceract 23,2019, THe MA&zsm Juosae Frieo
Hee sccoun ‘RepotT" . Tu e Rerokr, o1 L7aree T PeTeToonc? AsselTs zw
Hrs Repy  Thhr THe Srave Fazieo 75 PResent THir THeRe weRe Two OROERS
FRom 7He THere DCA DzRestent THe S7a7E T3 AwSweR THe MHERET: oF Hzs
BRref Detweesn NAVEMBEIL 10,2014 , THRow &H Fea@uaty b, 2015 Mowr:vfﬁ 7HesE
ORDERS A.Qs oF No CouSEQUENCE Accause 77/u/ 00 LoT” EF‘F’ecT THE Lzh:ﬁﬁ:pu
Perron, BectECF 39 ar 7, Fu-11), '

' Howsver, 7He PerzTiowek couTewos THar THe Tivo 'ORoEgs” EU?/»_] of E KEA_-]
ImPofTancs [And) Lecevanee ,[Anb] Is ALso APART of Hzs AR&umenT Far
Reczef via 4Howzna& THar THe Srare was OROeReo [Twzef) 87 THe 3P
DCA, 70 AMswel PeTcTrowelé Clazm ofF Munzfest LuTiustzes on 73
MeR=Ts ;(AS weee as Hen Ciazns of Revdtsrpie  Funonmie WTAL Eﬂi{oﬂs)’ AuO

b



SRS AP YIS, RSUTEnA] ENfereton PSSR 0212020, B o0 oy
CAPARLE OF PRoDucrcnd AN ARALUMENT AGATuST PrreTzouwel CLALMS
OF FuvoamenTae ERlsfs Ewi) MunzFear Tudus7rce ; nok weke THey
Crembte 0 Rt THe Adove-<az0 CLAZMS  In [M] MaseneR, oy z7s
MefeTz. LT UtremaTecy LHsws THar THe PETCTEon R eRE] Aand 7z
ﬁ:ﬁ]z ELTLILED T2 - Haseas Coreus Revzef, R : '
o 77/E}Y£Foll£, THE Two (9). DRoche Me viEdy Retevauwr ano
EssEnTrAl s A THEREFRE 5 Reauz@ed To e APART oF 7#e Recoko.
Y. EourTasie Toiizia

Th Mabesrture Juvees’ HepokT, T $727%s THAT? “Cozven THe DeTRrED
Procie ourac MBTMV”NAM‘FEO NBOVE, THes FEDERAL HRAEAs FProcecoriut I8
Due 76 b 0zsmrssen [Lhness] PETeTrowel Canw ESTaBiLrsd THT Epuriasic
CToLizunG of THe Srarure 6F Lzmr7arzous Is watran7zo, (LCF 39 ar 13).
T LawRenice 'v[FLoi;:DA)/ e US. Suk[cmé CourT Heto 7Haz"75 be
Eu7zTien 7o E-Auz‘/ﬁau: Toterwh, A PETZTToNER MusT .s’ﬁ/ow (l) THa He Has Beeu
Pursune Hes Rréwz Ozl GeTiY, ano (1 THar $ome ExTRAGROZIARY € IRCULUMSTAMCE
4AT000 Ik Hzs way Awe PRevewTio Ti‘J_"-)E(_‘{_Psz‘ud_-”_(St;EzLAwﬁEAl(.’E V. FloRz0A,
§49 L., 3.2’,7,3’35—&-(200'7),‘ bee v. Drbuarzermo, 594 Le: 8. 4o¥, 418 (20051, tee
Aot ECF 39 ariz). e S
THus, 70 Make A 3SHowzua THar PeTzizouck PuRsue o Hee Areadr
O zieuTLY Pererioner PRovzpe THe Focowruvl caze wumBsRs & 3DOF-2129
3DID-T791; IDM-2526, Anus 8CIT=(239, A8 MARRATED zulEcF | ml-14; S
Asos ECF 3D ar4-7), | )
To Ybw Thar Some ExTIAGROTLARY CIRCUMSTAMCE S7o00 Th THe WAY
Mo PReveureo Teme Frizwé, THe PeT=Tzone? Octous Rates THar AT~
THe €A&Lz;gf,_ PET::T::quEQs__ ci.‘au.yrcﬁ:pu” wogztb I:[.n.w: BEEN /':_n_/AL oy Movense
12,0010, However , THe NzveTv aavs  For e Percreonet 70 Aspes. T THe
4. Qurlene CoudT vwouce Hwe Secame Ffruae ou Fearusry 7, 2011.
WEKEQQE,PETJ:ENEQ owe Veud To Fre A FeoeRal Haseas PereTs Tow IN.
PRoPER TEMINE WouLo /-/AvE sTARTEe on Feaeuary 2, 2011, AMn ENVDED Our

 Feanuay 8.,20/2. Howeoet , 2o - Mated oF 9011, ore 1owtil afrex PeTereomers
NZveTy (40) Oavs 72 AcPeac 7o THe IS, SurRere Cowrt Became Frame
[ALL of ‘PE'_TzT:x:a.uEI_’s‘. PeRs ouac Gus] Ledac PloPetry sas Losr By FZARL;A'
D.o.C. ”DFFIC.ZAL‘_S. As A Reseur of A PRrgon TRawsfeR. PereTiones. ExHausTE®
Her Aomzuzs 7AaTeve Remeores. (Sces £CF I, Exdrarn D1-04), Foceowzue, ou
Jawusy 17,2002, PETETzoNER APPEALED THE fosTTen 7 7He Secovo Jusrema
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uQLuZ?l %IT orp (M'I DAMu.s' ASE 0/2~ —.209 Frefwaros,

Decermser 2.2014, p,:/z'fz:ouEK /Mﬁ/l-:ﬂso tes APEAC To THe FrasT DEA
OF Flokzba vzA 'Iuﬁ’zﬁt; Brrel (Cect Cice Mot IDM-2046). THzs Wocess
beaan Fom Maked of 1011, THRoubHouT DecermBed 2,201, AS MARIATED
i (ECF R0 ar2-7), Cowsumrznt Eceven (1) of THe Tiwewve (12) Mowrds
7‘)—/.u— pE(szusﬂ Anp T3 Froe /L/:cs Fsoz-:ﬁAL //AAEAS‘ PeTzron Fb(suAuT |
To THe (AEDPP\)/AND WLKEFML/S’TMD I THe WAY Aug AReveuTed TEmew

Frizue.
THARety Suptn, PeTETrouek [/—/Aﬂ O eMOUSTPATED Eu?’iﬁc,fﬂsuf 70

EourtasLe Towzwd .

LCUL ATZOM

Iv Mhersttare Jaoees "lepRT", 27 Twaceufarecy STieEs THrs'kr THe
CaliresT: PETEizoueRs  cComvaeTzons WELE Fouac ow Nouemaer 5,200 (ECF ko A

pETzT —onEfl  CokTENDS 77’/1(7‘ 7745 MAVOATE ow /-[rS COMVZCT IO S WERS ~ NOT
Frune  wurze AMovemaer 12,2000, (4ees Neex. €, Lea. Mo, 240).

7'7-[5 @:Pofr ALSO CALCULATED THa Assumzng PeT=izoneR 7o th: BEEM
CuteTies B sw APEAC To THe U.S. Supteme Cakr, THew Hes COMVECTEOM WoULD
Hove Becore Frumac NENETY OAYS LATER s 0w dJawualy ‘{,1.0// MO ABSENT AWY
ToLLTuA HOTzoug,/-/m owe Yeak T foe & Fepatac /-(ABLAS P regrow Q{KSUAUI'

77) (AEQPA\ WouLd END Mo Late THaw TMUA(V Y,20/2., (SCE'ECF 39 st 0).

MOwEuEZ EveEwu [Ifj CeTrTeovets CouvrcTrou Became Fruac ou Novermer
5,2010 , THew TanwrRy 402011 would omty Be A SIxTY-THRee (63) Oav Ozffeteuce,

(o nzweTY Q0) Days AS 8TATEn Tw THE Qeporr) (Td, i0).
TF/EZL FeRe; THe RepofT OemousTATED Tunceuk st CALeULATTZOM.

VH Eu‘ﬁ_u.cw-_m” To /-/AAEAS
- Coreus Recref

Bori of MAérSﬂert. Juoée «EP&QT’S ATATES THars ' PerTeTroweds Couvedion
0f Gurir RWesT ou THE VeRezcT of Tie Taey ! ($cesECF 22 ar 16; ECF 39 47 1),
HoweveRion May 28,2013, THe U, &, Lupkeme CoukT Heco: Wheee Recobuzzang

\e He<ToRzre ImPoRTiwes o Feocrae Hateas Cotpus loecedTi@s As A
MeTHoo Fol PRzvENTZME IAMOTVEOUALS Fiorm Berué Hecod Tw CUusTHOY

M VIOLATIOM oF FEGEKA(_ Latw,; Auo Gozwe onv To ﬁ«fﬂ/g( l-/aLa 77-/AT, L

C:)sua&u.,IF A CouUILCTED STATE G_KJ:MJ:UAL DeFEMOALT CAw Sf/ow' A
Frocrac Hnacas CouRr THsr Hes cowveerzou RESTE wrow AV LoLaTzow

g
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oF THe FEoeln. ConsrxTutzon 1 He Muy wece 08Tazn & (WA=T of Haseas

CoRPus) 7Har Rewurics) A ew TRzac , A vew tewrgvee, of Receasd)”

(Sees TRevewo v. THaced, 569 W8 Hi3 Y21 (2013)).
PeTeTronek CouTewds THr - He [Has] dermoustuareo THe Raove-

aaze SHowrne Tw Hre PREVILUS “09:37:0.7"7:0‘.N”, Ano RESPEeTFucy
ReauesT THAT Hrs PREvrous "O8Tec7ron” be Hewo  chdenrare For 7He
Derowsharzon of 7He Aaove-$ard SHowzna. (Sees ECF 30 aril-15)..
77{5:«565’, PeTzTronek Has OermousTRATED EnT=TiemEUT TOo
Haseas Cotpus Reczef. -
VIL. Maarzaez, TRevane ; Ano S?chV\L_Aub

| Pe etz ones fazsec THkee (3) Clazms of _.l:jpe:ﬁfzcrzv:: AsszsTanmce
DF Thzae Couwsce (TATC), oue () CLAZR of TRzac CoutrT ERROA ) AUD
ouc (1) Cinzh 0F INEFfeeTzve Asszaanvce of APPELLATE Couusel

(_I’AAC_\.(SEE.: EZ‘.F’}// ar &~ 13,ECF XD ar 9-10, E£CF 21 ar3; EeF 3T a7 2),
T Magrewez v R, 7He Supteme Cokr of e AL, EXPLazves THar

Marranez's "Chouva Fok Roezef' z3 Hre LATC LLALh, A Ciazm THar AEBPA
Docs MmoT  BAR. /L'/owﬁuﬁ'k ' MugTe ez Reves on THe ZLnefFFectmvEmEss of #es
PosT-Cowwrervon Amguey 72 Excuse Hes Faziuse 73 Compry wzTH Azzoun's
Proceoutae Ruces . (dest Migrznez v. R¥ans, 132 3.7, 1309, 1325(2012), THe Surtenc
CoukrT Acso Rucea 77/AT.‘“A4_77/aué/_/ AEDPA awe §225Y(7) Preciuocs HaseAg ,
PereTroned Flon Rewvzub ow e Iweflecrevewiss oF Hes  PosTCowvrcTrow
ATrBRUEY AL A ‘GRousn FoR Recref ) ©T Ooes [Get] $76¢ FETzTzomiR Fom s zuty
IT 72 Estasczil "Cause” FoR tes Ploceouha Ocfawe ™ Th Arizud 76 RAZSE

TATC aLAIm/./(IJ Ar.l.'b'/_'-/).' - . -
: THe Suekenc Coutr suso' Hect- THea ! Ane - Arrorucvd' ERRARS Dufruk  Au

Aereac 'o/u DxRecr Revzew Fm PRovide Cause 73 Excuse A ocepufal
Defauct, ok IF THe AmoRuey APPorwtze av 7He Smave rs zweflecrzve, THe
PRasouel Has eew Oeuzes Farf PRocess A THe OPPoRTIwzZTY 76 CompPry WITH
THe &rres PRoccoulee Ao OBTATN AN AOTUOTCATEIOU oA THe MERLTE of AA:s '

CClarn) (Id’_ AT /3/5_)(4:: ALJdSC.()LEMAu v 774»4?344/,'5'&/ WS, 729,11 8.cr A54L

(1990), - _
- THe Same Sulleme Courr JusTzees zu MAK‘FLUEZ , Auss Hewn zw

W ’ g BN )
TK_E\/IUO THaT 2 Ineffecrve Assrstawce of Couuser. on Drieer Avre coaTe

RevrEw Couto AMounT To ‘Causc” Excuscad A DeEfFemoans Faz uRe Tb

9




R s PR TR, POSHRETS D IS on TS0 skt Q22020 Dage 10RkLS:
TRevzmo v THacer, 569 w8, 413,4/3 o3)).

‘ THe SurRene Coutr Acss Hewa, Ae $Tatee v Mitzemurz Jhoac ‘REPoRT !
Zl’\'\///:kﬁ A Qrare Ploceoustuc FRN")EWO)?K 8y fleasow of 73 Oesrdn Ano OPERATTOM,
Maoe =7 A6y amirhery zi A TYPZOAL cAsE THar A Oefemoiir wouro Have

A Meanzubfue 0PPoRTULETY 75 Rarse an TATC cluzm su DzReer MPea,
K Ploceoufac OeFatur wouco nmer aaf A Federa /'/AA_EAS CourT /kom Heakzue,
A SuBsTauTzAL ~IATCV CLATM... Min THe Hororwé za Magrzver 0o APPU/,I/ .
(8ec2 ECF 39 ar 12 dee Accs: TRevzwe v. THuet, 529 1.3, Y13, 429 (2013)).

| ToenTzcar 76 THe Stare of Texas,THe Srate of Florron tas a
DEsrcewn zw 75 _PﬂocwuizAL FRAmELUORA _ﬂ%\r makes 7 Heedey emserhely z:u'
cases Sued as THe Pereizovess 75 tave 2 MEALZLRFuC OPPORTun =Ty T RaLsE
i LATC crarm on Drrecr ApPeac, THerefoke Proceoustae DeFauct SHouo
[oT] be useo Pk THe SupRene CouT zu TREVIWD/T5 BAL THES  FEDERAL

Haoeas CouRT _FR&H %/EAiz:ua QETJ:Tz:ouExéé ciacks oF T ATC.

Tu AoorToon, Thio PRONGs husT Be EsTablrsAco FoR A Successfuc
TNEFFECTZUE ASSTSTANCE oF APPECLATE Coutliser CLizm, 84560 on Srtecliand

V. WASHZnGTou, FresT, & Ocfenvant rusT esTablzsH conmouer ou THe PART OF
Couuser. THAr =5 butszoe THe BRoas RAwGE of comPeTELT PERFRMANCE

LUunER Pkevmrua PRobess rownt STA/UOAKO.S. gECﬂNO/ﬂ/E_ Oefrcrewey bV, CoUmSELS
.PEKPoﬁHAuc'E MusT £ stouw T /&WE 40 AFFeCTEOD. THE Azlu/sss Ao RelrzABILETY
of THe PRoCEEDEMAs THAT coufinence zn THE BuTcOME =s UkioeRMTUED. STATED

AOTHER wAY, THes A QuesTzow oF WHeTHR THe ReswucT of THe PRocccozvés Woulo
Have been OTFFeReur bur Fok couusels umbRofcsszonac ERRoRS! <$Ef:§ﬂzck (avB

v Washent 7w, Yoo LS GGT Io4 S 7. 2058 (1989 Bhuce v. 4ra7e, 8§19 b0.2d (84,6817
(4004, ALS»,“/[AJ:LUKE 72 ém VA CorPLeT] oR AccufaTe zausTRuCTzoM Cou‘s‘r;TuTEs
FunoamnevTie EggoR F zr Rewres To A ECEREUT of THe cHeRaso o/‘/'wse."C'EA
086, 6%7). LasTLy, uwormenTit ERRAR T3 tammFue £RRR, Ao NEcessalrty PREJUOICTAL.
Tlhus, B2 £X8R To heeT THe STawoaRo 8F FluwnAnenTas ERROR ;ZT husT fortow
T THe eR¢A PReJuoreco THe DeFevoaut. THerefore [ALT Furoame urac ERROR
Ts HaemFue erkor’(ITd ar L86) | | |
Th THe TwsaawT case, THe TRzac Couky: Frzien 7o Iusﬂugr?ﬂc
Juy on aec (3) ELemeuts oF \BuLéLAQV./(SE:E.:, ECF Il ar i), ﬂ“EUT Kuowzue
TF PerrToouer Hao Pefmrssiow of Cons eNT From AMYOME AUT//oKzzeo 7o
ACT As THe swiweR; Wzl Leave THe CHARGE oF BuRGiafy [ZucompPLeTE), Ane
THereFoRe, CREATED THe ABOVE-SaTO FrmdamenTic EMT/&:AL Counsec Fazleo To
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0(&2‘%%579 17%8 ?y&ouwu_s LRy I:.Us"iuoo"::.oys, Roveornl ; THERER Y, The FFe el v e

ASSISTANCE., pE‘ffr:.ou:%s APPELL ke Counsee Farteo T8 Razse 7Hzs IATC crazm
on Dreecr AfPeac,

PES"I’J.TIMUEKS THAZAL Couus£<. Also fAru:o 72 OBIecr 75 THe 721_,«(_ CouRTe
FA‘LLIU& 72 .ZA/S‘/?&/CT THe TKY ou Au_ Four (‘{)EL&";E‘HS' oF Qg_gzmg AN/
DF€ccel “wWrTHourr \/Ioz_suos. (8ees ECF (1 Ar{,) AMEM’ 77/5 PereTrover Kuowzué’. -
Hrs  Pufsuek 72 B A OFFzcel wzle Leave 7He cilwae of stzsfzuc’
[NVD DCcmEQ WL THotT VzoLehce [_’I.uconﬂ.c?’] THeReFoRe cRear=ud T#L A&oVr_—

Aaro f:uuomsm’AL sz amio INeffecrzveness oF TRZac Couused. Pr 127z oweks
APPELCATE Couvsel FAsto 70 furse THxe LATC elizr,Acso, ow Dzkeer
Deeeac. THercsy Quega, PereTrouer U/A{Z SA-r-xstr:o THe FzrsT Pove of
SrRzchiane .

' To SaTzsfY THe . Sccous PRouc Tu STREChantD, PETETEOUER DermousTRAE
THe faz.wwrucz, Hao THe ZEKV Beew ZwstRucTed on THe Above-<SAro Togy
IMST)’ZucTzM As By (Aw awo STRTUTE, J.e. .58'/0,02(3’(8 Aud 33‘13.01, IT r$
MoRe Lrhely THauw Weor THar THe JTury wouco Have RewmoeReo A [JuoT]
[Z:uzuﬂ VEROZCT 4 A/uo ﬂEREFaKs,ﬁE_sm.T'zua zw A OzfFfereut oUTCOME.

. W
F;’..'UALLY,ZU MARmuez, T WAL /-lcz_o 77/(7“, F;I( EaurmLe. REASDUSI

TN A, CasE SUEA As THe ouE Befoke us;F,u:t.::ua T2 PROVZOE AsszsTiuce of
C—OUNSLL/D,Q Plzovzoz.u& Ass::sﬂ/ucs of CounseL T#Af Fixu_s Aecow 77/5 S-n?zd(uuﬂ

ATALOARD + COUSTETUTES “c.wsc" Fot Exeusrié ﬂ(’ocfouﬂm_ OEFAULT '
THereay Suptn ., PeT=Tzomer [Has) DeronsTRATED  SulFrezewr 'Cause”
Fok ExcusTié /-/zf PQou—:OuRAL DeFavtr.

X, Actua. Tuuocence

THe Maezstuas: Jusse '‘Cebort Qraress” Assumzmg \wriHour
Deczozuad, 77-//\7’A LLpTN OF. ACTUAL Zwmbec e, MZEH T S usPore Eourrabie:
Tou.r_ua oF 77/5 (._tMJ:/A/:EﬂI Peﬁroozpsrr/zouﬂ /As ICAELEO 72 MAIA& A
SusSTAuTz:At. Sl-/awr,ué’ oF “AeTmac Zinocewc e’ oF 77/c CRcres ot W//,_—c;/
/-/E WAS Fouuo a urLry FDLLoqué A Jary TRZAL Awo 77'/F APP[:LLATE Coulré
AFEIRmaTzow of Hes cowveereon ! (Bee: EcF 39 ar /X)

Howeuex, P:Tz:ﬁ:ousk CouTenuns THar Th LAC_/-/ OF /-/Is
Lur_TzA(_ cmzuas (Aeex. Y, "Aeex. AR, Aspy., AD, APPx, AL, APPx. AD; AnO THe
‘MoTzowu 7‘o Coﬁizcr MA.uzfcs‘r‘ I:A/JZ/.S‘?"Z':CE oOF wAécc_H RESPouOcuT MADE.
Reference sut Farc 73 J:ur_Luoz Iy ITe APPEMOD( AS OR0EReD - Sec: .
Aeex., AN) He Has Mms: A éf/awz’/ud oF Ac:runc. ZunoceucE. 77/5: MosT

i
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R RS UBIERTEM PRSI FURISL e 25 Beolis kAT 5z
PeTeTroners Peevzous "Repty”. (See: ECF 38),
Tﬂrmfoﬁ;, Perrreowen RESPEaTPuLw REeuesT THAT Hrs

Prevrous ‘Repy” (ECF 38), bE ﬁ/z(_o cReorbie 73 Relfure THe A&ovz-
Aar0  ALleaarow OF THe MatzemRare U'Ewécs ‘RePorr’ '

X MAuxF&ST INJZ:srrc.E
THe Madzsmiare Tuoees Reporr’, zr AOmITs  THA 2" THe (aw s Eleal]
Tha A Psr:szc)? MAY OBTATW FEOERAC »L/AAEAS K&:vzzw oF A PRoecoulacLy

DefaulTes  Clazh, WeTHour A dHowznb oF cause of Requwozee, IF sued

Review IS WNecessaRY To CORRECT 4 /[uuomcuﬁ; Mzseargzate of
“(SeerECF 39 am 15). ALSo. THarTHzs ExcerTzon £S oty AVAZLABLE

dusrzec.

Ih an ExcRaovozaary Case A)/\////-:ﬂk: A COousSTETUTTOMAL. VIOLATLIOU Has ﬁESuLTcO

In THe comvrerzow oF domeove wib s Aeruse Twwoceur. (Id ar 15-10).
7o DEmronsTRATE hMAA_:J:fEsT I wdusrzee’, 7He PeteTeomer SHows

THAT‘, sv APRc 23,2068, DAzl 72T 0 ancls TRraL, THe Coutt ThisTRucTeo THe

Jufy 5“7; PRove THe cRirme YA/ BURGLARY AS CHIRBEOD T CounT Tivo of THe

IUFoQHAT'LO/U/mL. drnre MusT Kove THe forcowrub Two ECEMENTS

Revowd A KeAsSowablLe Oous7?: Due, CouRTnEY ﬁaar/usa/u EANTERED A L7ucrile

pveo By oR zw THe Possess of (arzvia BRoww) Tws. AT THe Trme OF
EnTEReiwt THe S7RucTuRE, C ouprivcy Hoprnson Ha@ THe TWTEAMT To E€dPMZT
AN OFF»:M:,‘/Z wiT, ReszsTewh hw OFFccek wrTHour Vrsicwee I THar

8 fucrure! (dcet TTT H45). .
| /'/awzvu?, Tost four (4] YEARs RzoR ;0 ' 2089 THe 4ame OzsThzer THe 3

Den, %/ao T2ir? THe Ocfemoana coulo am'] BE CoMVICTED oF BufbeAlt Gzvew
TrneTRueTrow THar TULRY CouLo Fouvo /-/z:m burlTy IF He eEutefico of
REmazues Tu Burlbrad wzTH TATEMT T2 LoMMIT ESCAPE Awn/oR
NesesTevd ARREsT WxThur VooLewce, ”(SEL Gashrn v 377\72, €9 So.2d 64
(Fs. 24 OCA 2084). L n Foornete one (() 77-/+ I nen Heco THar2“Our Hrozut

Mahes =T buwecessARY 75 £ ous roeR THe Possz8mixTY THxr THe OTHER

ACTEANATZVE BALZS for THe Buréesly veEROzcT, B. Auo e M\WTH THE TWTensT
T2 Commnrr THE ﬂPF'Epfc of .. NesrsTemd MREST WETHour VzolEwte ' Ls ALSO
LEGALY InADEQUATE Za THe (réur oF 7He RQuee THat A Bu bLarY rs
ComPLeTE "THz MeokenT 7 He DsFENoAm’ Eurds 68 Remazus wWrTHon T7/F

BTQUCI’UR&] wrTH THe Re@uzszrc ruTELT. T rs Orffrcuct 76 ComPREHCuD

|
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ﬁ/ﬂ‘ OA/LCCJ Have E?’z:TzAUFI& Carnld of MmuzhesT TuTustzce

Recw AooReSSED on 73 Mn:ﬂz:.f, Aok Has ExPlaNATZON 08 WRZTTEWN
OPJ:uz:o/u Been Car.vzu/Fr_n_so rn  THre MATIER A3 72 Wiy PFTzerUFﬂJ
“Manrchesr Ludustzee” Ceazh /-‘qs Becu EZEPEATZOLY] Dewzeo aws PCA'S,

THus, zr rs VeR]) € cea] THar Peteroonar Has becw Oewreo THe
Bevefrr] of 7He gAME Law] As Zu Coashzn v, Srare, BY 7He Barm£]
Cout s Ao THeReFoke CRearzut A 'Mavzfest InTustics”  PER THe

Ruczwl zwi Cagswele v. Svare, 23 4034 195 (Y™0ca 1009); Ross

v. vaTe, 90/ £s. 24 _25',2 (Fla. %D cA 2005), Amo Srethens v. S7a 7ATE, 974 $524 YS5
(Fla Aee. 2 Drrr .2008) ‘As wee As Bew v, STaTe, 3'76 Se.2d 712,779 (Fea . y™
Bea 2004).°

7 Heseay S’uf’ﬁA PE T TroneR E/Aﬂ Or:mousﬁ/&ﬂ:o A MawvzfesT
I/u-Tustcz
, To SHow THar A COMSTITUTZoWAL VISLATZOW /-(A.f Resucree i 77-/5.
couvecToou of PE&TzoMEi( wHe £s  Actuaccy Lumvcent, THe QTH‘quﬂ
Derous Rates THe Foucowzua: ReEspovoents fespowse $TaTes:"Ta
£sTA8 LA Aciuat Luwecencz, A Haaecas PET=Tzonil MUST OcrousTRATE
THAT . ' ZT £s MoRE Lzhery THau hoT THAT we KEAsomabLe [TRren of FacT]
Wwouto Have couvecereo Hen!” cxrrwa goususv v. Unrteo Stares, 593 U.S.
G149, 623 (1998). (see 2 ResPowocwts Respouse AT 15). Also STaTzna THaT S
“ALTuAL T auwsecuce MEaus Facruae Tawseewm e cxroua Hebd v Heno,
209 F3d 1257 (1™ Cxk. 2000); avo Jowes v. US., 153 F3d 1305 (11" (R,
1999) (HoLozna THkr APPeLLAnt MusT EsTadzsH THa Ik (@ oF AL
THe €uzOcnte , 7 3 mMoRe Lzhery THaw w7 THaT Mo Reasovadle JuRoR
wouto Have ceomveereo - Hem), (Td ar 15).

THe Facrs oF PereTroueks casc rs THar, THERE ARe THRee (3)

EL.EMEW? 72 Plove To Es7aAbBlzed THe eRzre oF ‘BudecaRy’ BY .gg/O.
02R)(Q Lee: Fla. Srar, 810.02). '

THere aRe Four (H) ELEMELTS T2 Rove To EsTrdLrsd THe cRrme oF
‘ReQTsTzud  ARREST WrTHouT Vrorewee!, Peq Flotcosa Srarure (Secs

843,09, FLA.S7AT,  dec Aesoz STAn0aRD JurY TustfucTrous T CREMTMAL
Cases, 99¢ S0 2d 85/ (FLa.2008),

However, 7He TiRY wis InsTRucreo 7o Rove Bucd] [Fwd(a) of
THe THRee (3] EcemewTs oF ‘BuRéray' To EstasirsH P rerzovels

ozt Qees T Y45), L chewrse, THe TiRy WAs TwsTRucten 7o PRovE
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OIES® VK T BIN EE H) BT ELE SR REATAT e
WrTHouT Yrorewee ' 70 Esrabezsd PazTrousRbé Gurcer, (Sec27T 498 -
Ya49), . | | | | o
Du THe Couwrraty,” THe DUE PlocEss CLause PRoTrers THe Atcusen
AGATNST Cowtcrréus EXCEPT UPOL PRooF BEYIWO A ReasourbLE
 DousT of EveRy FACT WECESSAY To CowmsTzTute THe cXzme i vidced He
I3 cdMacn. Ceee Tu Qe WewsHre, 397 s, [H32 U.S. 205 35%,369,90. 8. Cr;
1668 11613 (19778), ALSD,“Tl(c Ouc’ Plocess CLAUSE R_b:au'zﬁés THe
RosecuTron 1o PRove BEYIID A Reasouaste Douar ALl oF THe Eiemeum
TuClupEd Ih THe OelfcwrTzon of THe 6FFcuse oF wired THe
DefevoanT xzg C}‘/AﬂGEo.”(S_EE: Ma/_’lrLLA;u v, PENns Ve vanIa, 106 5. Cr.
2411 (1986) ; Oarretson v. Mew Yok, 47 4. ¢ 2379 (19777). Furtietrioke,
“Fazcule 72 Fruo THar THe S7are Hae T2 PRoue ALl Ecemeuvrs 6F
A Qzhe BEvomo A REasonAbie DOUBT WoULD BE couTiiky 7o
Feoedae  Lamw. " (Scez Lockver v. Auotroe, /123 4. ¢r 166 (L003)
Weiizams v Tavee, 120 $. Cr. Y95 (2000)., A .
A “Feostac Law’, 23 A ‘Coustzmrzoma. Caw! 7H= Asove-<aza
VIOLATZOM z8 THar of THe ‘Qrexii’ ann  outreev7i” AmeomesT of
. 7'7-/5 4.8, Cousrrm-Tzau, CouceERnzriul THe  Due v
I3 THeReFole A "Covsrerircomi  Veoiairrzou? W - .
FurtHifimoge, IF He Tory [Mas) Beew zigilucrizo THar ey oo
To (Al Plove THar THe Peterraver 07\0:45} s Putsuer 75 Have
Beeu AN OFFzcer (6F WHred was e vet ESTABLx3HEO), Aiu 3] THar
Petrreovet Do Ko7l Have Oerizssrou MR CousenT of AYYOUE
AutHsRzzc0 o Aer A3_77/£ SR of THe $TRuc7ufe 70 LuTeA
TanTe THE S7ucTure , COF Wired [Asa] was NEVER ESTABL T sHED) Alp
‘ﬂ-/sk:;;ﬁaﬂe /A—L'L;ug‘*:. S HeRT o_'F"A"'vc_}_?:‘mﬁiﬁ")"/s@”r;r Wou Lo Have
Ba“:u‘.,"Moil; LzKeLy  THan noT THat ne REasouisce TiRoRA \woulo
Have Couvzereo Hrm, |
" THeresy Suetn, Pererrovee (AnS] THokorétry BDemomsiinres THa
“MAULFEST I_'uJ‘un"z:c.z”[bo_] Exzs+ Zuw ‘77&-_: INISTasT MA?T‘Eﬂ, THat
A ConusTZTUT Towal VroiaTzou” [Has] deccutRed , pwb) THsr v Lesucres

Tk THe Couvzerzou oF THe PETS.—_TIDX/L_'R wilo (5] "Actuaccy

Process ¢ ause, auo

‘\‘II;]MD;C;EU'ﬂ g : o S ' .
THeeForE, P Terrouet [74&57"0’@:»—15u37’7€m’£o 7Har He [z<)
EnTrriees 70 DATAT A FECEQAL HA&F.AQ Revrew oF Hzre |
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Pkoc,e_()uil/u_(_‘/ ]D '%AML?’EO CCAZH , DT swzid 6 o é’wc’

“Preguorce ! (8xe Eowagos v C.ARPEu‘fEX;S.Ié .. 496, 451 (2000),
ALS0s Hewoedton v, £ ameaew, T53 F.34%80.992 (110, 2003)).

' ADOTN G THar 2 'Actune Twwscenmce rs wer rTSELF a SuAS'/A:.ﬁfAL

CUATM 1 Bur RUTHR SeRues Oy To LzFr T™Me Ploccoulac BaR Caugen
ay AppeLanTd Faziiuke To TzmelY FZLE f/zs' .42.’15'5 MoTzs1s, (S:‘z:

- UwnzTeo S7aTEs Vi Mau?’ma,.‘a’%’ F3d 1476,1284(11™exz. 20600); $€E Acea?
ECF 39 & 16),

XI Ev:m:/uTJ:AKv /“/EA(rua

P ETZzTToueR CONTELOS THar f/e: Has YEPEMEOLV Auo EZQWALL_]
DEmonsTRATED TH "MavzfesT Twdustres” [Da] EXZs7 Th THe IwsTaut
CMe, AS DemonsTRATE® SuPtn . (sees P. 12—_16,). Anio THar, Funosnerrac
Muwrfesr rA/ZZISfIC.E,E/\/ILq Re marn 78 ExXTET As A Kesucr 8F
BatAznd THe eLazms Razses rw THzs Habdeas Hoeccorud, bR Devyrut
15 Heal avo AooRess Hrs Asove-saro Frve (5) cazms ow =73
MERIT‘.’&’.

However, C.ONTRARY 7D PeTeroo vERS A\CTUAL LHowzna(s) of
MAu‘z:FE.ST Tudaszce 7HAT T OEMougTRATED Hetezw, THe MA&ZMAIE
JuokES "ReroRrT" £ CLenrty] E)ﬁPuﬁ:,ud{] 77/5FA4T3] THAT xs Hevesy
PresenTeo, THeresy CREATZMA A [ﬁ-AC.TUAL Ozspute]!

WMEQLFoRF_, “FacTuae Oxsbure” [Doed] ExzsT I THEs MATIER And
WARRALTE A Froetar Evroestealy Heakzwe . THeRefsRe, PeTrTroned
RespecTFuccy Raaucs‘m THar  Au /:.vzm:_u’ﬁ:/my /'/EAKJIIJ-\ Be Hewo Tw
Thes Mamrer T SeTie THE ‘Factuac Ozspure’ oF wWHeTHer “TATC"
ExzsT, WHETHR "L AAL" ExzaT, Ang WHeTHeR "Mz fest Tndasizee”
EXTST T THES Zws7TAUT CASE,

X Cegrrfreare OF APPEAUBTIZTY

Pé"?’z Tromed  CouTExps THar He [Hag Face A [Eleea SHowozni &
DF ConsTeTuTronAl Rzadrs EnTeTlemenT s Sulin. THereForE,
IE€ e CokTs Frwac OR0enr B A Dewzic oF 7He Asove-Saro 21:&%/73'
THew PeTeTronwer Heresy contimos, wo Reaucst, 7Har THE PResenT

“06«77—_(’.7@1/ BE /'{ELO CRepBLE T2 DeEmMmomsTAATE A SHpwre THAT AWY

Tukof of Keason \wouro Frano T DEBATABLE WHeTHeR THe PeT=TTon
SThTES A VALIZD CLATM of 7‘)/5 Dcurat oF A CousTZTUIZAAL R-@HT Aw®
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T L P L P W BTSN S ETRESS OB S B R e 1K 177-‘27/;19 |
Ors7hzer CoulT was CoRReer zw 72 PRoccourac Luznd,. (ees
QLach v. HLDAMZEL/ 529 U4 473,984 (20007)

| ‘T#f%c/é,@-_, ZF THe Franae ORoER. of 77/5 CoulT SHace be A
DEUIAL bF THe A&ovc -3ATO C_ous/zTuTIDNAL_ RreHrz . 7Hew THe
PaTzzrmu,sﬁ Ra:spscrﬁum }&_auar THAT A CEQTrP:cAa'z oF
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