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UNITED STATES OF AMERICA, Plaintiff -
Appellee, versus EDWIN ARTIS PETTAWAY,
a.k.a. Fat, Defendant - Appellant.

Notice: PLEASE REFER TO FEDERAL RULES
OF APPELLATE PROCEDURE RULE 32.1
GOVERNING THE CITATION TO
UNPUBLISHED OPINIONS.

Subsequent History: Rehearing denied by,
Rehearing denied by, En banc United States v.
Pettaway, 2021 11.8. App. LEXIS 8623 (11th Cir.
Ala, Mar. 24, 2021)

Prior MHistory: |**1] Appeal from the United
States District Couet for the Northern District of
Alabama. D.C. Docket No. 2:18-cr-00586-ACA-
JHE-1.

Counsel: For UNITED STATES OF AMERICA,
Plaintiff - Appellee: Mclissa K. Atwood, Michael
B. Billingsley. U.S. Attorney Service - Northern
District of Alabama, U.S. Attorney's Office,
BIRMINGHAM, AL.

For EDWIN ARTIS PETTAWAY, ak.a. Fat,
Defendant - Appellant: Michael Patrick Hanle,
Jaffe Hanle Whisonant & Knight, PC,
BIRMINGHAM, AL.

Judges: Before NEWSOM, BRASHER, and
ANDERSON, Circuit Judges.

Opinion

(*408] PER CURIAM:

Edwin Attis Pettaway appeals his convictions for
possession with intent to disiribuie more than 28
grams of cocaine base, in violation of 21 U.S.C. §§
241(a)(1), (b)(1)(B), and possession of a fircarm in
furtherance of a drug-trafficking crime, in viclation

of 18 US.C. § 924(c). Pettaway makes two
arguments on appeal. First, he argues that the

district court efred by denying his motion to

suppress evidence collected from his house and

vehicle. Specifically, he argues that the affidavil
supporting the scarch warrant contained stale and
misleading or falsc information. He also argues that
he was unable to challenge information in the
affidavit provided by a confidential informant
because the district court erroneously denied his
motion |**2] to disclosc the informant's identity.
Second, Pettaway argues that the district court erred

by denying his motion for judgment of acquittal

and contends that the jury lacked sufficient

-evidence to convict him on either charge.

. BACKGROUND

In the autumn of 2017, a confidential informant
advised the Birmingham Palice Department that a
nian known as "Fat" was distributing crack cocaine
from a house in RBirmingham, Alabama. The
informant agreed to participate in a controlled
purchase of cocaine under the supervision of a
narcotics detective with the BPD. An initial
purchase was completed, after which the informant

presented the purchased drugs to the detective, The

informant also provided a description of Fat that
allowed the BPD to identify the man as Edwin
Artis Pettaway. About three weeks later, the
detective and informant successfully executed
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another controlled purchase at the house from the
man identified as Pettaway.

Within two days of the second controlled purchase,
the narcotics detective applied for and reccived a
statc-court scarch warrant for the housec. A fow
days later, the detective and a team of officers
converged on the house to execute the search
warrant. Soon after cntering [#*3]  the house,
officers saw Pettaway emerge from a bedroom near
the front of the house. Pettaway was the only
person seen coming from that room, and no one
else was found in the room, Officers detained
Pettaway and approximately eleven other people
found throughout the house,

After detaining the occupants outside, officers
searched the house. Two officers searched the front
hedroom that Pettaway was scen exiting. They
found scveral sizable chunks of suspected crack
cocaine spread across the floor. Future testing
would confirm this substance as cocaine base
weighing approximately 230 grams altogether.
Officers also found a digital scalc and a plate.
Officers further found [*409] scveral items piled
on top of the bed, including: a new vehicle tire; a
beige satchel containing a loaded 9mm pistol, a
prescription bottle labeled with Pettaway's name,
Pettaway's bank-issued debit card, three cellphones,
and cash; a “Tupperwarc-typc box" containing
scales and small bags; two more cellphones; loose
cash; and a set of car keys. Using the keys
tecovered from the front bedroom, officers
-accessed and searched an SUV parked behind the
house. The vehicle was registered to Peftaway.
Inside the vehicle, officers |**4] found a loaded
AR-15—style rifle and Pettaway's driver's license.
The license had been issued around one year prior
to the search and bore the address of the house
being searched.

A federal grand jury indicted Pettaway for
possession with the intent to distribute more than
28 grams of cacaine base, in violation of 21 U.S.C.
§§ 841(a)(1) and (bY1}B), and posscssion of a
firearm in furtherance of a drug-trafficking crime,

in violation of 18 US.C. § 924(c)1UA)G).
Pettaway moved to suppress all evidence seized
during the oxccution of the search warrant. He
argued that the warrant was inadequate to establish
probable cause, included facts that were
“intentionally or recklessly misleading,” and was
based on information provided by an unrcliable
informant  without  sufiicient  independent
corroboration.

The district court held a hearing on Pettaway's
maotion. At the close of evidence, the court orally
denied the motion, concluding that the officer's
affidavit eslablished probable cause and did not
gontain intemionally or recklessly misleading facis.
The court detemmined that the informant had
“previously given accurate information" and that
the detective had “indecpendently verified”
information provided by the informant. The court
noted that Pettaway's {**8] driver's license linked
him to the house. and the narcotics detective had
observed Pettaway during the second comtrolled
purchase. Moreover, the court found scant evidence
showing that the house could net be entered by the
front door. a key assertion that Pettaway had made
in an attempt to show that the affidavit contained
fatse information. Indecd, the court concluded that
a bar supposedly barring entry through the door
could be removed. Finally, the court concluded that
the officer's inability to recall certain information
during the hearing did not undermine those facts as
presented in the affidavit.

Pettaway procceded to trial. In addition to the
evidence recovered from Pettaway's house and
vehicle, the governmerit presented testimony from a
number of narcotics detectives who Thad
participated in the search of Pettaway's house. The
officers testified that the evidence recovered from
Pettaway's house and vehicle fit the pattern of a
high-level drug distributer. At the close of the
government's evidence, Pettaway moved for a
judgment of acquittal. The court denied the motion.
Later, after hearing testimony from the
government's case ageni, Pettaway renewed his
motion for a judgment (**6) of acquittal. The
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motion was again denied. The jury convicted
Pettaway on both counts,

The court sentenced Petiaway to 114 months in
prison for possession with intent to distribute 28
grams or more of cocaine basc. The court ordered
that a consecutive 60-month prison terin follow for
possession of a firearmn in furtherance of a drug-
trafficking crime, followed by a 60-manth term of
supervised release.

11. DISCUSSION

Pettaway presents two main arguments on appeal,
First, he argues that the district court committed a
seversible etror by denying his motion 1o suppress
the cvidence recovered from his house and vehicle,
and |*410] his related motion 1o reveal the identity
of the informant. Second, he argues that the district
court commilted reversible error by denying his
motion for judgment of acquittal, We address both
arguments in turn.

A. The District Court Properly Denied Pettaway’s
Matian to Suppress

Pettaway argues that the district court committed
reversible error by denying his motion to suppress
evidence of drugs and fircarms found within the
house and his vehicle. He contends that the
affidavit supporting tho scarch warrant lacked
“veracity," that the informamt supplying fthe
information lacked {**7] a “basis of knowledge,”
and that the affidavit “lacked specificity.”
Additionally, Pettaway argues that the district
court's denial of his motion to disclose the
informant's identity prevented him from testing the
veracity and basis of the information supplied by
the informant at the suppression hearing. Finally,
Pettaway argues that the information contained in
the search warrant application was stale,

The government responds that the district court
properly concluded that the supporting affidavit
established probable cause and that it did not

contain intentionally or recklessly misleading
information concerning either the reliability of the
informant or what the officer observed during the
two conirolled purchases. The government argues
that because Pettaway's staleness argument was not
presented to the district court, it is reviewed for
plain crror. Furthermore, the government argucs
that Pettaway has abandoned the argument that the
affidavit contained false facts because he has not
raised it on appeal. Pettaway did not file a reply.

I, The District Court Did Not Err in Determining
That the Affidavit Established Probable Cause

We apply a mixed standard of review to decisions
involving [**8] motions to suppress. We review
findings of fact for clcar crror and the application
of law to those facts de nove. United States v,
Lewis, 674 F.3d 1298, 1302-03 (11th Cir. 2012).
We construe facts in the light most favorable to the
prevailing party below, affording substantial
deference to  the factfinder's  credibility
determinations, id. at 1303, and "give due weight (o
inferences drawn from those facts by resident
judges and local law enforcement officers." United
States v. Jiminez, 224 F.3d 1243, 1248 {11th Cir.
2000) {(quoting Ornclas v. United States, 517 U.S.
690, 699, 116 §. Ct. 1657, 134 L. Ed. 2d 911
(1996)). Whether the facts so construed establish
probable cause for a search warrant to issue is a
legal conclusion we review de nova, Jiminez, 224
F.3d at 1248,

"Probable cause to support a search warrant exists
when the tatality of the circumstances allows a
conclusion that there is a fair probability of finding
contraband or cvidence at a particular location.”
United States v. Brundidge, 170 F.3d 1350, 1352
(11th Cir. 1999) (per curiam). We give "great
deference” o the determination of probable cause
by a district court. Jd. An informant's veracity,
rcliability, and “"bases of knowledge" are relevant
considerations in the totality-of-the-circumstances
analysis and do not operate independently, /d. at
1352-53. A deficiency in one of these
considerations may be compensated for by a strong
showing as fo the other considerations, Jd.
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Here, the district court did not clearly err when it
found that the [**9] search warrant affidavit
established probable cause to search the residence
listed in the search warrant application. Viewed in
the light most faverable to the government. the
facts showed that the detective was approached by
an informant who had previously {*411] given
him reliable information and that the detective
corroborated the informant's allegations by
arranging two controlled purchases at the house.
The controlled purchases confirmed the veracity
and reliability of the informant’s tip, and the
detoctive alsa conducted independent rescarch to
supplement the information that the informant gave:
to him. The second controlled purchase preceded
the detective's application for a search warrant by
less than 48 hours. Thus, the totality of the
circumstances  certainly suggested a  “fair
probability” of finding crack cocaine at the house.
Brundidge, 170 F.3d at 1352,

2. The District Court Did Not Err in Denying the
Motion to Disclose the Informant’s 1dentity

We review decisions to disclose the identity of
confidential informants for abuse of discretion.
Flores, 572 F3d at 1265. Knowledge of the
identity of a confidential informant is typically
privileged. However, where the disclosure of an
informant's idenlity is relevant and helpiul to
the [**10] defense of an accused or is essential to a
fair determination of a cause, the privilege must
give way. Jd. Wo consider three factors when
conducting this inquiry: (1) the extent of the
informant's participation in the criminal activity, (2)
the directness of the relationship between the
defendant's asseried defense and the probable
testimony of the informant, and (3) the
‘government’s interest in nondisclosure. Id. The
government's interest may be proven by shawing
that disclosure might endanger the informant or
other investigations, /d. The burden is on the
defendant to show that the informant’s testimony
would significantly aid in establishing an asserted
defense. United States v. Gutierrez, 931 F.2d 1482,
1491 (11th Cir. 1991). Mere conjecture about the

possible relevance of the testimony is: insufficient
to compel disclosure. /d.

The district court did not abuse its discretion when
it denicd Pettaway's motion to require the
government to produce the informant's identity.
Pettaway ncither argues that the informant was
involved in the criminal activity nor indicates how
the informant's testimony would support his
defense. He merely contends that hed the district
court disclosed the informant's identity, he could
have been in a better position to j**11] test the
veracity and basis of the information that he
provided to the detective, which in turn supported
the application for a search warrant. This kind of
conjecture about the possiblec relevance of the
informant's testimony is insufficient to compel
disclosure. Gutierrez, 931 F.2d at 1491,

3. Pettaway Cannot Show, on Plain Error Review,
That Facts Contained in the Search Warrant
Application Were Stale

Because Pettway did not argue before the district
court that the facts supporting the semrch warrant
application were stale, we review this assertion
under the plain error standard. United States v.
Andres, 960 F.3d 1310, 1316 {1 1th Cir. 2020). To
prevail under this standard, Pettaway must show:
*(1) an error occurred; (2) the error was plain; (3) it
affected his substantial rights; and (4) it seriously

-affected the fairness of the judicial proceedings. An

ervor is “plain’ if controlling precedent from the
Supreme Court or the Eleventh Circuit establishes
that an crror has occurred.” 7d. (intcrnal quotation
marks and citations omitted).

The staleness doctrine requires that the information
supporting the government's application for a
search warrant show that prohable cause exlists at
the time that the warrant issues. United States v.
Bervaldi, 226 ¥.3d 1256, 1264 {11th Cir. [*412}
2000). Heve, Pettaway has not shown that the
district court plainly [**12] erred when it denied
his motion to suppress based on the timeliness of
the information contained in the application for the
search warrant. The supporting affidavit and the
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detective's live testimony both indicatc that the
application for the search warrant was submitted
within 48 hours of the sccond controlled purchase.
Thus, the evidence before the court established
probable cause to believe that drugs would be
found in the house as of the time that the warrant
was issued.

B. The Disirict Court Praperly Denied Petiaway's
Motion for Acguitial

On appeal, Peitaway also argues that the district
couit committed reversible error when it denied his
motion for judgment of acquittal based on the
sufficiency of the cvidence. The government
tesponds that, when viewed in the light most
favorable to the jury’s guilty verdicts, the evidence
supported Pettaway's convictions on both counts.

‘We review a challenge to the sufficiency of the
“gvidence supporting a jury's guilty verdict" de
novo, but review the trial evidence in the light most
favorable to the government. United States v.
Stahlmen, 934 F.3d 1199, 1224 n.12 (11th Cir.
2019) (citing first United Srates v. Keen, 676 F.3d
981, 994 (11th Cir. 2012); and then United States v.
Henderson, 893 F.3d 1338, 1348 (11th Cir. 2018)).
We are required to draw “all reasonable factual
inferences in favor of the verdict” and affirm if
there is {**13] "any reasonable construction of the
evidence" that would support the jury's conclusion
that the defendant is guilty beyond a reasonable
‘doubt. Stahlman, 934 F.3d at 1226 (internal
quotation marks and citations omitted).

¥t is unlawful for any person to knowingly or
intentionally “possess with intent to manufacture,
distribute, or dispense a controlled substance." 21
U.S.C. § 841(a))). To convict a defendant under
Scction 841¢a)1) the government must prove
knowledge, possession, and intent (o distribute.
United States v. Poole, 878 F.2d 1389, 1391 (11th
Cir. 1989), All three elements can be proven by
direct or circumstantial evidence. /d. at 1391-92.
Constructive possession is sufficient and “can be
ostablished by showing ownership or dominion and

control over the drugs or over the premises on
which the drugs are concealed." Jd. Intent to
distribute can be proven by showing the quantity of
the drug and the existence of things commonly used
in connection with its distribution. Jd.

When viewed in the light most favorable to the
government, the evidence sufficiently supports the
verdict that Pettaway possessed over 28 grams of
crack cocaine with the intent to distribute. The
recond indicates that Pettaway was the only one to
exit the room where police found over 230 grams
of crack cocaing and supplics used to re-
package [**14] ihe drug for sale. Additionally, the
jury heard testimony that the amount of crack
cocaine found was consistent with a “higher-level
distributor.” Moreover, officers found Pettaway's
bank card and prescription pill bottles with his
name on them in the same room as the drugs, Thus,
there was sufficient evidence fo prove that
Pettaway possessed over 230 grams of crack
-cacaine with the intent to distribute it.

Likewise, it is unlawful to use a firearm in
furtherance of a drug-trafficking crime. 18 US.C. §
924(c). Under Section 924(c). we have required
that "thc prosccution ecstablish that the fircarm
helped, furthered, promoted, or advanced the drug
trafficking." United States v. Timmans, 283 F.3d
1246, 1252 (11th Cir. 2002). The mere presence of
a firearm "within the defendant's dominion and
control during a drug traflicking offense is not
sufficient by [*413] itself to sustain a [Section]
924(c) conviction.” Jd. at 1253. The government
must show a nexus between the firearm and the
drug operation, which can be cstablished by "the
type of drug activity that is being conducted,
accessibility of the fircarm, the type of the weapon,
whether the weapon is stolen, the status of the
possession (legitimate or illegal), whether the
fircarm is loaded, proximity to the drugs or dmg
profits, and the time and circumstances |**1§]
under which the gun is found." /d. A defendant's
possession of a fircarm can be shown by
domonstrating that he actually possessed the
firearm or that he constructively possessed it. which
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means he had "ownership, dominion, or control
over an object itself or control over the premises in.
which the object is concealed." United States v.
Viltarreal, 613 F.3d 1344, 1359 (11th Cir. 2010),

When viewed in the light most favorable to the
government, the evidence sufficiently supports the-
verdict that Pettaway knowingly possessed the
fircarm in furthcrance of a drug trafficking crime.
The record indicates that Pettaway owned the house
and the vehicle parked behind it, the vehicle was
registered to the address of that house, and
Pettaway's driver's license listed that same addross
as Pettaway's residence. In addition, Pettaway was:
the only individual seen exiting the room in the
house where the pistol was found. The pistol was
found in close progimity to a large amount of crack
cocaine, scales, re-packaging materials, cash, a
‘bank card with Pettaway's name on it, and multiple
pill bottles displaying Pettaway's name. Thus, there
was sufficient evidence from which a reasonable
jury could have found that Pettaway possessed the
firearm and that the firearm was [**16] used in
furtherance of a drug-trafficking crime.

1. CONCLUSION

For the foregoing reasons, the district court. i§
AFFIRMED,

Page 6'of 6
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Case 2:18-cr-00586-ACA-JHE Document 69 Fited 01/15/20 Page 1of5 FILED

. . . 2020 Jan-15 PM 03:34
AO 245 S (Rev. 1/88)(N.D.Ala. rev.) Shest 1 - Judgment in a Criminal Case U.S. DISTRICT COURT

RSt SAMA
UNITED STATES DISTRICT COURT
Northern District of Alabama

UNITED STATES OF AMERICA
V. Case Numbar 2:18-CR-586-ACA-JHE-1

EDWIN ARTIS PETTAWAY
Defendant.

JUDGMENT IN A CRIMINAL CASE
(For Offenses Committed On or After November 1, 1987)

The defendant, EDWIN ARTIS PETTAWAY, was represented by Michael P Hanle.

. The defendant was found guilty on counts 1 and 2 after a plea of not guilty. Accordingly, the defendant
is adjudged guilty of the following counts, involving the indicated offenses:

Titte & Section . Nalure of Offense Count Numbers
21 US.C. §841(a)(1) Possession with Intent to Distribute 28 Grams or More of a Mixture 1

and Substance Containing a Detectable Amount of Cocaine Base
18 U.S.C. § 924(c)(1)(A)(1) Possession of a Firearm in Furtherance of a Drug Trafficking 2

Crime

As pronounced on January 9, 2020, the defendant is sentenced as provided in pages 2 through & of this
Judgment. The sentence is imposed pursuant to the Sentencing Reform Act of 1984.

1tis ordered that the defendant shall pay to the United States a special assessment of $200.00, for counts
1 and 2, which shall be due immediately.

» itis further ordered that the defendant shall notify the United States Attorney for this district within 30 days
of any change of name, residence, or mailing address until al fines, restitution, costs, and special assessments
imposed by this Judgment are fully paid.

DONE and ORDERED this January 15, 2020,

ANNEMARIE CARNEY AXON
U.S. DISTRICT JUDGE
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Case 2:18-cr-00586-ACA-JHE Document 69 Filed 01/15/20 Page 2 of§

AQ 248 S (Rev. 1/98)(N.D.Ala. rev.) Shest 2 - imprisonment

» N _ Judgment--Page 2 of §
Defendant: EDWIN ARTIS PETTAWAY
Case Number: 2:18-CR-586-ACA-JHE-1
IMPRISONMENT
The defendant is hereby committed to the custody of the United States Bureau of Prisons to be imprisoned

for a term of 114 months as to Count One, plus 60 months as to Count Two. The sentence in Count Two shall run
‘consecutively to the sentence imposed in Count One and any other sentence; a total of 174 months.

~ Pursuant to USSG § 5G1.3(c), the sentence shall run concurrently with the yet-to-be imposed senterice
In Jefferson County Circuit Court cases CC 20184159, CC 2018-4162 and CC 2018-4160.

The sentence running also concurrently with any other yet-to-be imposed sentences.

The Court makes the following recommendations to the Bureau of Prisons:

That the defendant be housed in a facility as close as possible to Birmingham, AL, while taking into
consideration his medical needs.

The defendant is remandéd to the custady of the United States Marshal.

RETURN

| have executed this Judgment as follows:

Defendant delivered on ] to _at

; with & certified copy of this Judgment.

United States Marshal
By

Deputy Marshat
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Case 2:18-cr-00586-ACA-JHE Document 69 Filed 01/15/20 Page 50t 5

AO 245 S (Rov. 1/98)(N.D.Ala. rev.) Shest 3 (cont'd) - Supervised Release

Judgment--Page 5 of 5

Defendant: EDWIN ARTIS PETTAWAY
Case Number: 2:18-CR-586-ACA-JHE-1

SPECIAL CONDITIONS OF SUPERVISION

While the dafandant is on supervised relaase pursuant {o lhis Judgment:

1)
2)
3)

4)

8)

You must cogperata in the collaction of DNA under the administrative superviston of the probatien officer.

You must not use or possess alcohol. ) )
You must participate In the Substance Abuse intervantion Program (SAIP) (or comparable program in the district of suparvision)
undar the administrative suparvisian of the probation officer, and you must comply with the requiremants and rutes of the program.
This program includes the following components: (a) testing by ihe probation officer of an approved vendor to detect prohibited drug
or alcoho! use; (b) substance abuse education; (¢) outpatient substance abuse treatment, which may include individual or group
counseling, pravided by the probation office or en appraved vendor, and/or residential treatment; (d) ptacement in a community
corrections center (hatfway house) for up to 270 days; andlor (e) home confinement subject to elecironic monitoring for up to 180
days. You must contributa to the costs of participation unless the probation officer determines you do ot have the abllity to do so.
You must participate in a cognitive behaviaral treatment program designed to promote responsible thinking and to increase problem
solving and soclal skills under the administrative supstvision of the probation officer, and you must comply with the requirements
and rules of the program. You must contribute to the cost of treatmant unlass the probation officer detefminas you do not have the
abliity to do so.

You must participate in an educationsl services program under the administrative supetvision of the probation officer, and fallow the
requirements and tulas of the program. Such programs may include high school equivalerncy preparations, English as a Second
Language classes, and other classes designed to improve your proficlency In skills such s reading, writing, mathematics, or

computer use. You must contribute to the cost unless the probation officer determines you do not have the ability to do so.
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APPENDIX C
ORDER OF THE COURT OF APPEALS
FOR THE ELEVENTH CIRCUIT
DATED 3-24-21



United States v. Pettaway

United States Court of Appeals for the Eléventh Circuit
March 24, 2021, Filed
No. 20-10187-BB

Reporter
2021 U.S. App. LEXIS 8623 *

UNITED STATES OF AMERICA, Plaintiff -

Appelice, versus EDWIN ARTIS PETTAWAY,  £ud of ocument
a.k.a, Fat, Defendant - Appellant.

Prior History: [*1] Appeal from the United States
District Court for the Northern District of Alabama.

United States v. Pettaway, 2021 U.S. App. LEXIS
1005, 2021 WL 129648 (11th Cir. Ala,, Jan. 14,
2021)

Counsel: For UNITED STATES OF AMERICA,
Plaintiff - Appellce: Mclissa K. Atwood, Michacl
B. Billingsley, U.S. Attorney Service - Northern
District of Alabama, U.S. Attorney's Office,
BIRMINGHAM, AL.

Tor EDWIN ARTIS PETTAWAY, ak.a. Fat,
Defendant - Appellant: Michael Patrick Hanle,
Jaffe Hanle Whisonant & Knight, PC,
BIRMINGHAM, AL,

Judges: BEFORE: NEWSOM, BRASHER, and
ANDERSON, Circuit Judges.

‘Opinion

ON PETITION(S) FOR REHEARING AND
PETITION(S) FOR REHEARING EN BANC

PER CURIAM:

The Petition for Rehearing En Bane is DENIED, no
judge in regular active service on the Court having
requested that the Court be polled on rehearing en
‘bane, (FRAP 35) The Petition for Panel Rehearing
is also denied. (FRAP 40)
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APPENDIX D
USDC ORDER DENYING MOTION TO SUPPRESS
ENTERED 3-20-19



Case 2:18-cr-00586-ACA-JHE Document 41 Filed 04/09/19 Page 1 of 84 FILED

2018 Apr-08 AM 08:23
U.S. DISTRICT COURT
N.D. OF ALABAMA

'UNITED STATES DISTRICT QOURT
"NORTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

UNITED STATES OF AMERICA ‘Governmerit

V. . CASE NO. 2:18-Cr-586-ACA-JHE
EDWIN ARTIS PETITAWARY ' Defendant

TRANSCRIPT OF SUPPRESSION HEARING

UNITED STATES DISTRICT JUDGE

~ March 20, 2019
Birmingham, Alabama

APPERRANCES:

REPRESENTING THE GOVERNMENT: William Gott Simpson, Esquire
U.S. Attorney's Office
1801 4th Avenue North
Birmingham, AL 35203

REPRESENTING THE DEFENDANT : Sarmie D. Shaw, Esquire
Sammie D. Shaw Attorney at Law
2107 5th Avenue North, Suite 301
Birmingham, AL 35203

ALSO PRESENT: Edwin Artis Pettaway, Defendant

COURT REPCRTER: Margaret Wasmund, RDR, CRR, CRC
1729 sth Avenue North, Suite 104
Birmingham, AL 35203
601-3295-6113 )
margaretwasmmdegmail . com
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Case 2:18-cr-00586-ACA-JHE Document 41 Filed 04/09/19 Page 2 of 84

TABLE OF CONTENTS

WITNESSES FOR THE GOVERNMENT':
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Direct Examination ...... Cetretteerestttartaransaraeans 3
Exhibit G-6 (... iciitiersriartaarsannnsssanannss 11
Exhibit G-1 (. i ittt 20
EXIIDAE G2  tvvnrrinrenneineneanneennaanaens 21
Exhibit G-5 (i iiiiiiiiiirrrratttatararaans 27
BExhibits G-3 and G-¢ ...... Neratearaareans PR 28
Cross-Examination By Mr. Shaw: ........cevvvvnns 28
Governmment RESES ....ivivrvrrinernsassnrasasasnnnns 69
WITNESSES FOR THE DEFENDANT:
LAMAR PETTAWAY
Direct Examination By Mr. Shaw: ......cceivovavans .69
Extibit D-1 ..ottt Cesetssateaana 75
Cross-Examination By Mr. Simpson: .......covevvenn .75
Redirect Examination By Mr. Shaw: ........ e 80
Defendant RestS ......civivnernnansnrsnssnasnsenans 8l
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Case 2:18-cr-00586-ACA-JHE Document 41 Filed 04/09/18 Page 81 of 84

PETTAWAY - REDIRECT 81
A. He never lived there.
Q. Where was he living during the November 2017?
A. I think he was living in Center Point.
Q. Who did he live with?
A. He lived with his girlfriend.
Q. And who else?
A. His children.

Q. Okay. Did his girlfriend or children ever live at
6627 1lst Avenue South?
A. No.
Q. Mr. Pettaway, does Mr. Pettaway own 6627 1st Avenue South?
A. Yeah, he do.
Q. Do you know the purpose of him owning that house?
A. I think it was a boarding house or something like that, he
was saying.
MR. SHAW: That's all I have. Thank you.
MR. SIMPSON: Nothing further, Your Honor.
THE WITNESS: I'm done?
THE COURT: Mr. Pettaway, you are finished now.
Thank you.
MR. SHAW Mr. Pettaway rests, Your Honor.
THE QOURT: Thank you.v Just a minute.
(Pause. )
THE COURT: I'm going to deny the motion. I think
your motion, when you filed it, said that the affidavit failed
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Case 2:18-cr-00586-ACA-JHE Document 41 Filed 04/09/19 Page 82 of 84
82

to support probable cause, and I don't agree with that. and
then you also said that the facts were intentionally or
recklessly misleading, and I do not find that.

I think that, as a preliminary matter, the -- Detective
Walls has shown that the confidential informant that was used
to do the controlled buys, and upon which the information was
baged for the search warrant, had previously given accurate
information.

They had a history of working together, so it is not like
it's an unverified person off the street that he based this
information on. Also, too, he independently verified that
information the confidential informant gave him. Moreover,
according to the detective's testimony today, there had been
previous complaints about this particular home and some
suggestion that there were drug sales previously conducted at
the home.

I will say -- so I think that the affidavit does establish
a link between the defendant and the house, as does the
driver's license. And I believe that Mr. Walls's -- Detective
Walls's -- forgive me -- testimony is credible when he says
that he cbserved him at the residence on the second controlled
buy -- on the date of the second controlled buy. I do not find
that the affidavit is contradictory to his testimeny today.

And there is no evidence of what the door locked like on
the date the search warrant was executed. I appreciate
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Case 2:18-cr-00586-ACA-JHE Document 41 Filed 04/09/19 Page 83 of 84
83

Mr. Pettaway's testimony that this is what it looked like a few
days ago or a couple weeks ago, but that's not what it looked
like -- there's no evidence that that's what it looked like
then, other than the fact that he testified that he had done it
a while back or a long time ago. 2nd, as I see in the picture
that you've provided, it is clear that those things can -- that
that bar can be taken down.

So I'm going to deny your motion. And let me make sure I
didn‘t leave anything out. ©h, I will also note that, although
there was a question about whether or not Mr. Pettaway, the
defendant Mr. Pettaway, was at the house on the occasion of the
first search warrant, the affidavit does identify that he was,
in fact, there. Although Detective Walls could not
independently recall that fact today, it is in his affidavit,
which I would assume -- I have no evidence to the contrary that
he did not review that search warrant and any file on that
search warrant in preparation for that affidavit. So the
motion is denied, and we'll allow the evidence in. Thank you.

MR. SHAW: Thank you, Your Honor.
MR. SIMPSON: Thank you; Your Honor.
(Proceedings concluded at 11:48 a.m.)
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Case 2:18-cr-00586-ACA-JHE. Document 34 Filed 03/07/19 Page 1 of 4

2018 Mar07 AM 08:17
U.S. DISTRICT COURT
N.D. OF ALABAMA

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT QF ALABAMA

SOUTHERN DIVISION
UNITED STATES OF AMERICA, )
)
\2 )
) 2:18-cr-00586-ACA-JHE
EDWIN ARTIS PETTAWAY, )
)
Defendant )
ORDER

On February 18, 2019, Defendant Edwin Artis Pettaway (“Defendant™ or “Pettaway™)
moved for an order compelling the disclosure of the identity of a confidential informant (*CI*)
who allegedly provided information supporting a search warrant at issue in this case, alleging the
CI's identity is necessary for his defense. (Dac. 22). The governnient apposes Pettaway's motion.
(Doc. 28).

The government has a privilege to withhold the identity of a Cl, but that privilege is
qualificd. Rovigro v. United States, 353 U.S. 53, §9-60 (1957). “Where the disclosurc of én
informant’s identity, or the contents of his communication, is relevant and helpful to the defense
of an accused or is essential to a fair determination of a cause, the privilege must give way.” Id.
#t'60-61, The court must balance “the public interest in protecting the flow of information against
the individual's right to prepure his defense.” Jd. at 62, The court principally considers three
factors: “(1) the extent of the informant's participation in the criminal activity; (2) the directness
of the relationship between the defendanl's asseried defense and the probable testimony of the
informant; and (3) the government's interest in nondisclosure.” United States v. Flares, 572 F.3d

1254, 1265 (11th Cir. 2009) (citation and internal quotation marks omitted).

Pettaway Appendix E1




Case 2:18-cr-00586-ACA-JHE Document 34 Filed 03/07/19 Page 2 of 4

Although Pettaway supplies little in the way of his version of the factual background of
this case, his first justification for disclosure of the CI’s identﬁy is that he believes the informant
played a prominent role in the criminal activity alleged, (doc. 22 at 3), an argument directed
‘towards the first factor in the Flores analysis. Pettway states he believes the Cl was present at tl:'ae
search location when the search warrant was executed, caused Pettaway’s own presence at the
search location, and that the CI possessed the cocaine that was found during the search. #d. The
government flatly denics the CI was present at the scarch ocation and that he or she took part in
the charged criminal activity. (Doc. 28 at 3-4).

Al 4 hearing on Peltaway’s motion for bond, (doc. 23), Peltaway’s counsel disclosed that
a list of persons present at the search focation produced in discovery in a state criminal case did
not align with the list produced in this case, leading him to believe that the person missing from
the discovery in this case could be the CI. Subsequently, the undersigned directed the parties to
confer to determine whether that information should be considered by the court in ruling on the
motion to compel. (Doc. 30). The undersigned set a March 4, 2019 deadline for the parties to
supplement their pleadings. (Jd.). Only the government responded, indicating the person present
at the scene but inadvertently omitted from discovery provided to Pettaway in this case is not the
C1. (Doc. 32). Consequently, Pettaway’s belief appears to be unfounded. Further, neither party’
has provided the affidavit supporting the search warrant, but the government represents (and
Pettaway does not deny) that the information provided to law enforcement by the CI is that he or
she knew Pettaway to be a cocaing dealer, had recently been at the scarch location, and had scen
cocaine being kept, concealed, and distributed. (/d. at 2). None of this implicates the CI in criminal

activity, and the first Flores factor cuts against disclosure.

Pettaway Appendix E2




Case 2:18-cr-00586-ACA-JHE Document 34 Filed 03/07/19 Page 3 of 4

Pettaway’s second argument is that the CI's identity is relevant to his defense, (doc. 22 at
3). which relates to the second factor. Peitaway does not specifically explain how the CI's
testimony would support his defense, nor what he expects that testimony to be. Pettaway’s
argument the CI’s testimony would aid in his defense springs from his helief that the Cl was
present at the search location, as Pettaway simply states the CI's testimony “would be directly
related and essential to Pettaway’s claim of innocence™ due to “the informant’s role in the criminal
activity.” (Doc. 22 at 3). The abscnce of a reason to conclude the CI was at the scarch location
sweeps the foundation from under Petlaway's argument. Further, it is Pellaway’s burden “lo show
that the informant’s testimony would significantly aid in establishirig an asserted defense.” United
States v. Gutierrez, 931 F.2d 1482, 1491 (11th Cir. 1991) (citation omitted). Pettaway may not
meet that burden and compel disclosure simply by speculating as to the possible relevance of the
CI's testimony, as he has done here. See id. The second factor weighs against disclosure.

Pettaway does not address the third factor, but the government offers a general contention
it has a legitimate interest in protecting the safety of any CI. Regardless of whether this is enough
to support the government’s interest in nondisclosure (that “disclosure might endanger the
informant or ather investigations,” Flores, 572 F.3d at 1265), it does nothing to tip the scales given
‘Pettaway’s failure to support the first two factors with a basis for disclosure. Nor is there any other
factor supporting disclosure. Therefare, Pettaway’s mation, (doc. 22), is DENIED.

DONE this 6th day of March, 2019,

Y -

JOHN H. ENGLAND, 111
UNITED STATES MAGISTRATE JUDGE

3
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