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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-106I9-D

WALTER PATRICK,

Petitioner-Appellant,

versus

WARDEN,

Respondent-Appellee.
; i*

Appeal from the United States District Court 
for the Southern District of Alabama

ORDER:
•.

Walter Patrick is an Alabama prisoner serving a 30-year sentence after a jury 

convicted him of first-degree sodomy in 2004. In 2016, proceeding pro se. he filed 

a motion under 28 U.S.C, § 2254, alleging ineffective assistance of counsel. The 

District Court dismissed the motion as time-barred under the Anti-Terrorism and 

Effective Death Penalty Act of 1996 (“AEDPA”). He moves this Court fora 

certificate of appealability (“COA”), in order to appeal the District Court’s 

dismissal of his motion.
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I.

Mr. Patrick appealed his conviction to the Alabama Court of Criminal

Appeals, which affirmed his conviction on September 23, 2005. He then filed a 

petition for a writ of certiorari in the Alabama Supreme Court, which was denied 

on December 9, 2005.

On August 28, 2009, Mr. Patrick filed a pro se motion for post-conviction 

relief under Alabama Rule of Criminal Procedure 32. He acknowledged the Rule 

32 was untimely, but said it was due to circumstances outside of his control,

namely, attorney abandonment. The Alabama circuit court denied the Rule 32

motion as time-barred without holding an evidentiary hearing, but the Alabama 

Court of Criminal Appeals reversed and remanded. The court applied Ex parte 

Ward, 46 So. 2d 888 (Ala. 2007), and held that Mr. Patrick’s case “demonstrate^] 

extraordinary circumstances justifying the application of the doctrine of equitable 

tolling” because his “failure to file a timely Rule 32 petition was unavoidable even 

with the exercise of due diligence, given [his attorney’s] misrepresentations to 

Patrick and his wife and [his attorney’s] evasive behavior.” Patrick v. State, 91 So.

3d 756, 760 (Ala. Crim. App. 2011).

The State appealed the ruling to the Supreme Court of Alabama, which initially granted 
a writ of certiorari on January 11, 2012. The writ was quashed and a certificate of judgment 
entered on April 6, 2012.
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On remand, the Alabama circuit court denied Mr. Patrick’s Rule 32 motion

on September 24, 2014. Mr. Patrick appealed and the Alabama Court of Criminal

Appeals affirmed in an unpublished memorandum opinion on August 7, 2015. His

petition for rehearing was denied on September 18, 2015, and a certificate of

judgment issued on October 7, 2015. On October 3, 2016, Mr. Patrick filed this

§ 2254 petition, and amended it on January 30, 2017. In his amended petition, he

argued that his petition was timely, having been filed within one year of his Rule

32’s denial, and that he was actually innocent. In support of his actual innocence,

Mr. Patrick submitted a passing polygraph report and an affidavit from the victim

recanting her statements that he had sodomized her.

A magistrate judge reviewed the petition, the State’s response, and Mr.

Patrick’s reply. The Magistrate Judge determined the petition was untimely and

issued a show cause order. Mr. Patrick responded, reasserting his actual innocence 

claim and requesting counsel. The Magistrate Judge then issued a report and 

recommendation (“R&R”), recommending the dismissal of Mr. Patrick’s § 2254

petition as time-barred. The Magistrate Judge determined Mr. Patrick’s one-year

statute of limitations began running on March 10, 2006, 90 days after the Alabama

Court of Criminal Appeals affirmed his conviction. The Magistrate Judge 

determined statutory tolling did not apply because Mr. Patrick did not file any 

qualifying post-conviction motion from March 10, 2006 until August 28, 2009.
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The court also concluded that the Alabama court’s decision that equitable tolling 

applied to make his Rule 32 motion timely “did not dictate that Patrick’s Rule 32

petition was properly filed and pending for purposes of tolling the AEDPA statute 

of limitations prior to August 28, 2009.”

The Magistrate Judge determined equitable tolling did not apply because Mr. 

Patrick did not argue it and thus there was “no showing of due diligence, coupled 

with extraordinary circumstances.” Finally, the court rejected the actual innocence 

claim because the polygraph report was available at the time of trial and the 

Alabama court had found the victim’s recantation testimony during the Rule 32 

proceedings was a result of family pressure, indicating it was unreliable and 

untruthful. The Magistrate Judge recommended a COA be denied.

Mr. Patrick filed objections, arguing the R&R ignored that equitable tolling 

was warranted based on his attorney’s abandonment, which delayed the filing of 

his Rule 32 motion by years. He also disputed the R&R’s rejection of his actual 

innocence claim and argued any failure to effectively present it was due to the 

failure to appoint counsel. The District Court summarily adopted the R&R and 

dismissed Mr, Patrick’s § 2254 petition.

II.

To get a COA, a § 2254 petitioner must make “a substantial showing of the 

denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). When a district court
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denies a § 2254 motion on procedural grounds, the petitioner must show that 

reasonable jurists could debate whether (1) the motion “states a valid claim of the 

denial of a constitutional right” and (2) “the district court was correct in its 

procedural ruling.” Slack v. McDaniel. 529 U.S. 473, 484, 120 S. Ct. 1595, 1604 

(2000).

Under AEDPA, § 2254 petitions must be filed within one year of the latest

of four dates:

(A) the date on which the judgment became final by the conclusion of 
direct review or the expiration of the time for seeking such review;
(B) the date on which the impediment to filing an application created^ 

by State action in violation of the Constitution or laws of the United 
States is removed, if the applicant was prevented from filing by such 
Statej££ion;

(C) the date on which the constitutional right asserted was initially 
recognized by the Supreme Court, if the right has been newly 
recognized by the Supreme Court and made retroactively applicable to 
cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims 
presented could have been discovered through the exercise of due 
diligence

28 U.S.C. § 2244(d)(1). To determine whether a petition was timely filed within 

one year after the conviction became final, the court must determine: (1) when the 

prisoner filed the federal collateral petition, and (2) when the prisoner’s judgment 

of conviction became final. Adams v. United States. 173F.3d 1339, 1340-41 

(11th Cir. 1999) (per curiam). “A conviction becomes final when the opportunity
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for direct appeal of the judgment of conviction has been exhausted.” Akins v. 

United States, 204 F.3d 1086, 1089 n. 1 (11 th Cir. 2000). A petitioner has a 90-day 

period in which to file a certiorari petition with the Supreme Court of the United 

States before a judgment of conviction is deemed to have become final. Nix v. 

SecY Dep’t of Corr,, 393 F.3d 1235,1236-37 (11 th Cir. 2004) (per curiam).

AEDPA’s one-year limitations period is statutorily tolled while “a properly 

filed application for State post-conviction or other collateral relief. . . is pending.” 

28 U.S.C. § 2244(d)(2). State post-conviction proceedings begun after the 

expiration of the AEDPA’s limitation period do not toll or reset the limitation 

period. Sibley v. Culliver. 377 F.3d 1196, 1204 (11th Cir. 2004).

The federal limitation period also may be equitably tolled, but the petitioner 

must show “(1) that he has been pursuing his rights diligently, and (2) that 

extraordinary circumstance stood in his way and prevented timely filing.” Holland 

■V- Florida, 560 U.S. 631, 649, 130 S. Ct. 2549, 2563 (2010) (quotation omitted). 

Attorney abandonment—as evidenced by lack of communication and other 

violations of “fundamental canons of professional responsibility”—can be an 

“extraordinary circumstance.” Id, at 652-53, 130 S. Ct. at 2564-65. And “[t]he 

diligence required for equitable tolling purposes is reasonable diligence, 

maximum feasible diligence.” Id at 653, 130 S. Ct. at 2565 (quotation omitted).

J
some

not
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Finally, “actual innocence, if proved, serves as a gateway through which a 

petitioner may pass” despite any procedural default or expired statute of 

limitations. McOuiggin v. Perkins. 569 U.S. 383, 386, 133 S. Ct. 1924, 1928 

(2013). “To be credible, [an actual innocence] claim requires petitioner to support 

his allegations of constitutional error with new reliable evidence—whether it be 

exculpatory scientific evidence, trustworthy eyewitness accounts, or critical 

physical evidence—that was not presented at trial.” Schlup v. Delo. 513 U.S. 298, 

324, 115 S. Ct. 851, 865 (1995). The court must be persuaded that “in light ofthe 

new evidence, no juror, acting reasonably, would have voted to find [the petitioner] 

guilty beyond a reasonable doubt.” Id at 329, 115 S. Ct. at 868.

III.
0 Reasonable jurists would not debate the District Court’s conclusion that 

statutory tolling did not apply to make Mr. Patrick’s § 2254 motion timely. The 

Alabama Supreme Court denied his petition for a writ of certiorari on December 9, 

2005. His conviction thus became final 90 days later on March 9, 2006. See Nix, 

393 F.3d at 1237. Although state post-conviction proceedings can toll the 

limitation period, the state proceedings must begin before the expiration of the one- 

year period. Mr. Patrick’s state court post-conviction proceedings did not begin 

until August 28, 2009 when he filed his Rule 32 motion. Thus, the filing of the
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Rule 32 motion could not toll the one-year AEDPA period. See Sibley. 377 F.3d 

at 1204; 28 U.S.C. § 2244(d)(1).

However, reasonable jurists could debate the District Court’s conclusion that

equitable tolling was not warranted. The Alabama Court of Criminal Appeals 

determined Mr. Patrick’s attorney abandoned him and delayed the filing of his

Rule 32 petition until August 28, 2009. The circumstances of Mr. Patrick’s case,

as described by the Alabama court, are remarkably similar to that of the petitioner 

in Holland: the attorney failed to communicate over a number of years, leading to

the loss of opportunities for state and federal post-conviction review. See Holland.

560 U.S. at 652-53, 130 S. Ct. at 2564-65. Even more egregious here, Mr.

Patrick’s attorney affirmatively misled him and told him a Rule 32 petition had
S'~\

been filed on his behalf, which is a violation of a fundamental canon of

professional responsibility. See id.

As to whether Mr. Patrick has demonstrated “due diligence,” reasonable

jurists could debate Mr. Patrick’s efforts through the years to determine the status

of his Rule 32 petition, including his filing of a § 2254 petition within one year of

the denial of his out-of-time Rule 32 petition. Beyond that, in his reply to the . 

State, Mr. Patrick alleged his Rule 32 counsel failed to file a writ of certiorari to

the Alabama Supreme Court. If true, Mr. Patrick may be able to show equitable 

tolling excuses any delay in his filing his § 2254 petition. See id. at 653-54, 130 S.
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Ct. at 2565 (remanding for determination whether record supported equitable

tolling or whether evidentiary hearing was needed to develop facts).

Finally, reasonable jurists would not debate the District Court’s

determination that Mr. Patrick did not support his claim with new reliable

evidence. As Mr. Patrick concedes, his polygraph report was available at the time

of trial, so it is not new evidence. See Schlup. 513 U.S. at 324, 115 S. Ct. at 865

(requiring “new reliable evidence” to make a credible showing of actual

innocence). And the court determined the victim recantation was not reliable in

light of the findings by the Alabama courts that the statement was made under

family pressure. See id.: see also United States v. Santiago. 837 F.2d 1545, 1550

(11th Cir. 1988) (noting “recantations are viewed with extreme suspicion by the

courts”).

Because Mr. Patrick has alleged ineffective assistance of counsel and

reasonable jurists could debate the correctness of the District Court’s procedural

ruling that he is not entitled to equitable tolling, a COA is GRANTED on the

following issues:

1) Did the District Court err by denying equitable tolling without 
considering whether attorney abandonment constituted extraordinary 
circumstances?

2) Did the District Court err in denying equitable tolling without holding an 
evidentiary hearing to determine whether Mr. Patrick could prove 
“reasonable diligence” under Holland v. Florida, 560 U.S. 631,649, 653, 
130 S. Ct. 2549, 2563, 2565 (2010) (quotation omitted)?
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Mr. Patrick's motion for a COA is DENIED as to all other claims.

UNITED STATES CIRCUIT JUDGE

l
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[DO NOT PUBLISH]

IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT

No. 18-10619

D.C. Docket No. l:16-cv-00525-CG-N

WALTER PATRICK,

Petitioner - Appellant,

versus

WARDEN,

Respondent - Appellee.

Appeal from the United States District Court 
for the Southern District of Alabama

(September 16,2020)

Before NEWSOM and BRANCH, Circuit Judges, and RAY,* District Judge. 

PER CURIAM:

Honorable William M. Ray II, United States District Judge for the Northern District of Georgia, 
sitting by designation.

J
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Walter Patrick appeals from the district court’s decision to dismiss his 28 

U.S.C. § 2254 petition for writ of habeas corpus as time-barred, alleging that the 

district court erred by failing to consider whether he was entitled to equitable 

tolling. We hold that because Patrick did not present his equitable-tolling 

argument to the magistrate judge, the district court had the discretion to refuse to 

consider that argument under our decision in Williams v. McNeil, 557 F.3d 1287

(11th Cir. 2009). Accordingly, we, affirm.

I

In April 2004, a jury in Washington County, Alabama, found Walter Patrick 

guilty of first-degree sodomy. He was sentenced to 30 years’ imprisonment. The 

Alabama Court of Criminal Appeals affirmed Patrick’s conviction and sentence, 

and the Alabama Supreme Court denied certiorari review. On December 9,2005, 

the Alabama Court of Criminal Appeals issued a certificate of judgment.

Patrick alleges that, after he had exhausted his direct appeal, he repeatedly 

asked his appellate lawyer—Vader A1 Pennington—to file a petition for state post­

conviction relief under Alabama Rule of Criminal Procedure 32, which allows a 

petitioner to seek review of his case within one year after the issuance of the 

certificate of judgment. Patrick alleges that between 2005 and 2009 he and his 

wife repeatedly tried to contact Pennington about the status of his Rule 32 petition,
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but that they were met with repeated avoidance and—at least on one occasion__

outright lying. Specifically, Patrick claims that when his wife was finally able to 

get ahold of Pennington, he told her that the Rule 32 petition had been filed. In 

2009, however, Patrick learned that no Rule 32 petition had ever been filed on his

behalf.

Patrick took matters into his own hands and filed a pro se Rule 32 petition 

alleging ineffective assistance of counsel on August 27, 2009. In response, the 

State of Alabama filed a motion asking that the petition be denied as untimely, as it 

was filed more than four years after the issuance of the certificate of judgment, and 

thus well-beyond Rule 32’s one-year limitations period. The Circuit Court of 

Washington County agreed and dismissed Patrick’s petition as time-barred, 

without considering whether he was entitled to equitable tolling. Patrick' appealed, 

and the Alabama Court of Criminal Appeals reversed and remanded, holding that 

Patrick had demonstrated “extraordinary circumstances justifying the application 

of the doctrine of equitable tolling.”

In June 2010, Patrick filed an amended Rule 32 petition in the Washington 

County Circuit Court, adding a claim that challenged his conviction based 

recantation from the alleged victim. On September 24, 2014, the Circuit Court 

denied Patrick’s petition, holding (1) that Patrick was not denied the effective 

assistance of counsel and (2) that the victim’s recantation was not credible. On

on a

3
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appeal, the Alabama. Court of Criminal Appeals affirmed. After Patrick’s 

application for rehearing was denied, Patrick did not file a petition for certiorari in 

the Alabama Supreme Court. On .October 7,2015, the Alabama Court of Criminal 

Appeals issued a certificate of judgment. ' ,

Nearly one year later, Patrick took his claims to federal court. On October 3, 

2016, Patrick mailed a pro se petition for writ of habeas corpus, under 28 U.S.C.

§ 2254, to the U.S. District Court for the Southern District of Alabama. On 

January 30,2017, Patrick filed an amended petition that challenged his conviction 

on three grounds: (1) ineffective assistance of trial counsel; (2) newly discovered 

evidence—i.e., the victim’s recantation; and (3) actual innocence. His form 

petition said nothing about equitable tolling—it marked “N/A” next to the 

“Timeliness” section, which warns that “[i]f your judgment of conviction became 

final over one year ago, you must explain . . ..why the one-year statute of - 

limitations ... does not bar your petition.” The State of Alabama filed an answer 

to Patrick’s petition, asserting that it was time-barred under:the one-yfear 

limitations period in 28 U.S.C. § 2244(d). In Patrick’s response, he reiterated the 

grounds for his habeas petition, generally denied that his claim was barred, and 

maintained that he was actually innocent—but he said nothing about equitable 

tolling. In August 2017, a magistrate judge entered an order stating that “it appears 

that Patrick’s Writ is time-barred” and, accordingly, ordered Patrick “to show

4
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cause why his petition should not be dismissed.” In his response, Patrick once 

again reiterated the grounds for his habeas petition, generally denied that his claim 

was barred, and maintained that he

he again said nothing about equitable tolling.

was actually innocent. Significantly, though,

On December 6,2017, the magistrate judge issued a report and 

ommendation recommending that Patrick’s habeas motion be dismissed with 

prejudice because it was time-barred.

rec

Importantly for our purposes, the report and 

recommendation stated that Patrick was not entitled to equitable tolling of the

limitations period because he had failed to “present any arguments in favor of 

equitable tolling.”

On December 29, 2017, Patrick filed objections to the report and 

recommendation in the district court. In his objections, Patrick argued—for the 

first time—that he was entitled to equitable tolling. Specifically, he stated that “the 

Alabama Criminal Court of Appeals ... f[oundj [that] the [his] case f[ell] under 

equitable tolling” and noted that the Alabama State Bar disbarred his appellate 

lawyer, Pennington, who had failed to file his Rule 32 petition.

On January 16, 2017, the district court adopted the report and 

recommendation in a one-sentence order that did not address Patrick’s equitable- 

tolling argument it simply stated that the court had given “due and proper 

consideration of the issues raised” and made a “de novo determination of those
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portions of the Recommendation to which objection is made” On that same day, 

the district court issued a judgment dismissing Patrick’s § 2254 motion with 

prejudice as time-barred and held that he was not entitled to either a certificate of 

appealability or to appeal in forma pauperis.

OnFebruary 14, 2018, Patrick filed,a notice of appeal with our Court. On

July 25, 2018, a judge of this Court concluded that “reasonable jurists could debate 

the District Court’s conclusion that equitable tolling was not warranted and. 

granted a COA on two grounds: (1) “Did the District Court err by denying 

equitable tolling without considering whether attorney abandonment constituted 

extraordinary circumstances?”; and (2) “Did the District Court err in denying 

equitable tolling without holding an evidentiary hearing to determine whether Mr. 

Patrick could prove ‘reasonable diligence’ under Holland v. Florida, 560 U.S. 631, 

130 S. Ct. 2549, 2563,2565 (2010),(quotation omitted)?” . .

This is Patrick’s appeal.

649, 653,

II

Despite its procedural complexity, this case presents us with a relatively 

straightforward threshold question: Did the district court err by failing to address 

equitable-tolling argument, which he presented for the first time in hisPatrick’s

6
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objections to the magistrate judge’s report and recommendation?1 The answer is
no.

As the State of Alabama points out, this case is remarkably similar to—and, 

in the end, controlled by our decision in Williams v. McNeil, 557 F.3d 1287 (11th 

Cir. 2009). Like Patrick, the petitioner in Williams filed a pro se petition for 

habeas corpus relief under § 2254. Id. at 1289. The State responded by arguing 

that the petitioner’s habeas petition was time-barred under § 2244’s one-year

limitations period. Id. The district court referred the timeliness issue to a 

magistrate judge, who instructed the petitioner to file a response to the State’s 

timeliness arguments. Id. But the petitioner never did so. Id. The magistrate 

judge then issued a report and recommendation that the district court dismiss the 

petitioner’s habeas petition as time-barred. Id The petitioner objected to the 

report and recommendation and -for the first time-raised a timeliness argument 

under the “prison mailbox rule.” Id at 1289-90. The district court, however, 

refused to consider the petitioner’s timeliness argument, concluding that it “ 

decline to consider arguments raised for the first time in the objections to the

magistrate judge’s report and recommendation.” Id. at 1290.

may

We affirmed this

holding on appeal, stating that “the district court has broad discretion in reviewing

I’Er, ?33”°FJd' “wSs," *,o1 ■ ™ «f 1 corpus. Gill
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a magistrate judge’s report and recommendation, and, therefore, the district court 

did not abuse its discretion in declining to consider [the petitioner’s] timeliness 

argument that was not presented to the magistrate judge.” Id. at 1291.

The State argues, and we agree, that just as the district court in Williams was 

entitled to refuse to consider the petitioner’s late-breaking timeliness argument, so 

too was the district court here entitled to refuse to consider Patrick s timeliness 

argument—which was made under nearly the exact same circumstances. Just like 

the petitioner in Williams, Patrick first raised the relevant timeliness argument in 

his objections to the magistrate judge’s report and recommendation. As Williams 

makes clear, the district court therefore had the discretion to refuse to consider it.

Id.

4Patrick’s attempt to distinguish Williams is unconvincing. In his reply brief 

and at oral argument, Patrick argued that, in fact, he did address timeliness before 

the magistrate judge. Specifically, he argued that although he never used the 

phrase “equitable tolling,” he did enough—especially given that he was proceedmg 

to alert the magistrate judge that equitable tolling was at issue. See Oral 

Arg. at 6:00-6:50. But even if this claim weren’t waived, see Holland v. Gee, 677 

F.3d 1047, 1066 (11th Cir. 2012) (“[W]e do not consider arguments not raised in a 

party’s initial brief.and made for the first time at oral argument.” (quotation 

omitted)), we would reject it. The closest Patrick came to raising equitable tolling

pro se—
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before the magistrate judge was in his response to the State’s answer to his 

petition, in which he cited Martinez v. Ryan, 566 U.S. 1 (2012), and stated that 

because his Rule 32 counsel failed to file a writ of certiorari,” he had established a 

“claim that the narrow exception to the general rule .. . [that] ineffective assistance 

of counsel on post-conviction [review] does not qualify as cause to excuse a 

procedural[ly] defaulted claim ... is present in this case.” Patrick made a similar 

argument in response to the magistrate judge’s show-cause order on timeliness.

We think that that this was insufficient, however, to raise an equitable-tolling

First, Martinez has nothing to do with equitable tolling—that case is about 

procedural default, which addresses when state procedural rules bar federal 

from considering certain habeas claims. See 566 U.S. at 17-18; Henderson 

Campbell, 353 F.3d’880, 891 (11th Cir. 2003) (“The doctrine of procedural default 

was developed as a means of ensuring that federal habeas petitioners first seek 

relief in accordance with established state procedures.” (quotation omitted)).

Second, in none of Patrick’s filings before the magistrate judge did he allege the 

facts that underlie his claim for equitable tolling—namely, that his lawyer had 

abandoned him and lied about the status of his Rule 32 petition. Although we

claim.

courts

liberally construe pro se habeas petitions, see Williams v. Griswald, 743 F.2d 1533, 

1542 (11th Cir. 1984), that does not mean we are “required to construct a party’s 

legal arguments for him.” Small v. Endicott, 998 F.2d411, 417-18 (7th Cir. 1993).

9
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* * *

Accordingly, we hold that under our decision in Williams v. McNeil, 557 

F.3d 1287 (11th Cir. 2009), the district court did not abuse its discretion in 

declining to consider Patrick’s equitable-tolling argument.2

AFFIRMED.

2 Because the district court did not abuse its discretion in declining to consider Patrick’s 
equitable-tolling argument, it likewise did not abuse its discretion in failing to conduct an 
evidentiary hearing on the issue, particularly in light of the fact that Patrick bore the burden of 
establishing the need for a hearing. See Chavez v. Sec y Fla. Dep’t of Corr., 647 F.3d 1057, 
1060 (11th Cir. 2011).

10'
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FEDERAL DEFENDERS ORGANIZATION

Executive Director
Carlos A. Williams 
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Assistant Federal Defenders
Latisha V. Colvin 

Christopher Knight 
Peter Madden 

La Wanda O 'Bannon 
Kristen Gartman Rogers 

Fred W. Tiemann 
Research & Writing Attorney 

Patricia Kemp

Reply to:

September 18, 2020

ATTORNEY-CLIENT PRIVILEGE COMMUNICATION 
OPEN ONLY IN PRESENCE OF INMATE

Mr. Walter Patrick 
AIS Inmate No.: 109647 
Bibb County Correctional Facility 
565 Bibb Lane 
Brent, Alabama 35034

Re: The federal appellate court has issued an opinion affirming denial of your federal habeas motion.
Because I do not believe there are any more viable issues to challenge in your case, / will not be filing 
any more motions on your behalf in any court

Dear Mr. Patrick,

On September 16, 2020, the Eleventh Circuit Court of Appeals issued a written opinion in your appeal that 
affirms the district court’s denial of your federal habeas petition. A copy of the appellate court’s decision has been 
included with this letter for you to review.

1. There are no grounds to file a motion for rehearing in the Eleventh Circuit Court of Appeals.

A motion for rehearing may be filed in your case within 21 days after the entry of the appellate judgment. 
See 11th Cir. R. 40-3. This means, to be timely, a motion for rehearing must oe filed no later than October 7, 
2020.1 am not aware of any grounds to file such a motion on your behalf.

You have 90 days to file a writ of certiorari in the U. S. Supreme Court.

After a court of appeals issues a final decision in a case, a defendant may continue to challenge his case in 
the U.S. Supreme Court by filing a writ of certiorari within 90 days of the court’s decision. The time to file a writ 
of certiorari in your case will be on or before December 15,2020.

The U.S. Supreme Court receives hundreds of petitions each year and rarely reviews them. The U.S. 
Supreme Court will only decide legal.issues that will affect courts throughout the nation. At this time, I am unaware 
of any grounds to file a petition on your behalf.

2.

11 North Water Street, Suite 11290 • Mobile, Alabama 36602 • (251) 433-0910 • Fax: (251) 433-0686

http://www.federaldefender.org
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You have 1 year to file a 28 U.S.C. §2255 petition in the district court that sentenced you.3.

A 28 U.S.C. §2255 habeas petition may be filed in the district court that sentenced you within 1 year (12 
months) from the date of the Eleventh Circuit’s order affirming your conviction and sentence. A habeas petition 
allows you to argue that your conviction and/or sentence should be set aside, vacated, or corrected because:

1. your sentence was imposed in violation of the Constitution or federal law;
2. the federal court in your case did not have jurisdiction to impose the sentence in your case;
3. the sentence in your case was in ex£|ss of the maximum authorized by federal law;
4. your lawyer made a mistake in your case, or
5. there are other reasons why you feel your conviction and sentence violates federal law.

To be timely, a §2255 petition must be filed in the district court that sentenced y,ou on or before one (1) 
year from the date of the Eleventh Circuit’s judgment in your case or 1 year from the final decision issued by the 
U.S. Supreme Court. Thus, if you do not file a writ to the U.S. Supreme Court, you must file your §2255 on or 
before September 16, 2021. At this time, I am unaware of any grounds to file a habeas petition on your behalf. 
You may file a pro se motion for rehearing, writ of certiorari, or §2255 petition on your own if you choose.

Cordially,

Patricia Kemp, Esq. *
Assistant Federal Defender 
Southern District of Alabama 
Federal Defenders Organization, Inc.

Enc: 9-16-20 Eleventh Circuit Court of Appeals Opinion

11 North Water Street, Suite 11290 • Mobile, Alabama 36602 • (251) 433-0910 Fax: (251) 433-0686

@



a1*-*

1*1 Th& LUJ el QuPctpnz Caui'f

DKA. kiunrtker'.

\jJaU&- “PaWIc , AffeUvdr 
?e,Wt0n£r*

\i£rAu^

SWa ©f AU4a//)A, M>Pdla£.
ftastoAl<kidk

0
Ll^TiV of derVi^rftri PckU^M.
"Prp Se. Wjyc£rftiW IftirwftAra *

InmfcPa PivirfzJC » lAicwraer&VtA IM.O&mt kIdlO
ikiD.O. d, JLKa.V te> uhA^r^LciM^ n OoVttM q pAAiimic. 
f£QQ£S4 -keCsVinical sWorraomiiAi^A k>a -Carts Wad 

Cctrn.0 Okl lack.-at>u3Al I\1d LkUJ UloTAriL tk£Z£*&> -. Ykt$
UViV i£ rvicuJ D£'ia1£v ^ubmhl'<2A flc£ 7otiouiB\

±.
hd Asfir'il XooA iftA Ui^Bi/^Vorv. ColxaV^ /MftLA/nA
^Wa P&^ki^KfiX Uhil-W Patrick. uJ/k£ 4>ur\A £ui l-b 
Jc Jfir&A -Ae^nza 6kAarcti . tie. uj sex\\ex\c*A -b 

3tO ^e.usrh ‘»mtf,r;6a*\ir&arvL ~rha AIa^awvu Z^ur-P 
CrinviMAl APf'Cificls kiCirm&A P^-Vrickis £z?r\Ujc4iar\ amA 
J&yvlaftzia. i fcaviA AV\a AlikkAiY\A 5uPrerY\e_ ^DtanJ' 
C^c+vflrATi reJig^uJ t, £r\ TD^^Kker fa luC£ft i -rka
tofclaMnfc Cpur+M CnnrviAlAl \&£lleA
\YioJte a£

^4"A

MrrlcK. WraA \\'\A APPallftW ££ai(\&\ -pD (lie. ^ 
kuilaAl PgActtefci \lc>A<?c M fe,r\Mrt£teM- 4p file, a . . 
^eAvAriaM kor^-bAe ^Q^-porWu4taid rfiU*F u/viAfir aLUv* 
kula ak ££iM\7*lM Yfbcektfe £1 * A4hi fadAiiM^Wl k^P> 
l^r^iix At) jaAti^K V\i6 >kkft4 dale. 32 1 Pe^mltb-J-n/Jv . 
clAiiw u)A5 la£vid.tk PraP^r££ or hbA ftauo ±Z\*A

RECEIVED
JAN 2 6 2021



&

t».a.Vu)££Ai Z&06 ihrcuaK ItoD*) t \$we tiitrtck 
u>Ur£, ce-teAeAte cgt\^A£l4- h:^ PAzeuk h& Rule. 32 

_SVfcW6 tkisl kddd tdrwd^- P&kirK.
U fcu6. fcwrt (VAnck £lleX a. huk 3L

;r6 ' kz. ^nniu6+oAi ua£ ]*u£frdiv/g
becftu6£ he, uzA cikhACM^ K^l had fatedos
&uk32 jdiy\€H. l/\l.uJhuch JSarA Ac-Vk>£./U£Jd AfA/Jol
ViLc, a Ruk al /tk aL * -tw, vRule 32 Court . 
A£iYu66e-d r&^rizk P\U £ 32 P&W4to/U A£> U/vkmen, 
<\\t Ptabwjlfc HrlnfttjJAl Coarlof /W£Al3:d&M(A5ej' 

PeMan ks LinWb/tAjA6 fiflfliSEDW 
fk&M&MAeA, W 2.616 1 PpcVlck Ame/Ud^d 
r\ul232. feUlrkrA * AmA (\AApA -kV\£. AeuJj'd PvrfAgfi/g 
-tV\£_ \f\c)riCY\ fe^AKLkvkoU \/tA. Ar+ra*Vi'+ A-Wfgtojff 
9pcVrlck AlA kbr l‘5Q3omsa11 her. 1a Sept. 2^/

the. bAA^WifJd^on ClourvVj Ciroiii C-cur\ 
der\vcA PwArfek1* PeWiOrA CTnLAk)£ t^nA^ri&iVAi 

ivkiV \dmecVi\ld amA -me. vfk.ViAr\ rec/wl- 
Arft+iad uJA£ tMof ^r^Wk. it\€. £,nrY\iAlivl 
CoarA oV fk?P£*l6 -kke. A^rvUl -the.
Rule. 32 P£At-ti£>/vi . &d {Vh 'll 2.015 Cl^rXifiC /vie 
ek 6&r0ic£. df i^Klklduzi^'fVve/O-i. tad 4ta£ Ac&A 
u}f\£ \4£uetl.

Atae.

Id C)cA.2>j 'ZcAla 1 PA-WttaK. AileA A§22-5H
PeAvVv^d *r\ Ar\a. \JL4 ,^14+rusV Cgus\ -for \V\e~ 

-S&uArh i2rd IDWtrick rAr M.A;bA/v\A . 2W 3aai.36/
26l"7 j fA-ed AaA /\rv\£/wd^z3 f£_-UVioKA -Vhftt cV\&ild&' 
tiA, tv£ ADd\Z,^K£Xl £r\ Ground5 All it\i~p5£<>r\'
Ue- A.64i^btd6e_ at -VrT/*\ £&un£&l’ C2A neuJl'd Ar4- 
doxfered *JiAej\tfc4rke. v/foWs r^^AAtt^WU; 
PcmA £2A PvcAuAlV \ddfl62t2re. . Id Au£. 2qI7 Jtk-e.
MASteWl-*. -luzte -e- en-Ur^ cpcUr sWia/6 

clAi/v\ laJ^5 +I/W£. bArred / ;ia-W/Y\iM£.
7? £V^v ^ ^V^uli W*+ A\^\4.£

PpJrtrtciC c^he^cA hhiA re.iWtkWj 
KiA PeAriJAo^ ci^rdo^A be. bftrreJt hi2-£&u4e, h-e, r4 
IVJUaI'l'4 \MjU^C£m+1. (Vi Tw. Lo.lCA'l -the. MA^i'sIrAe 

A. ri^PorAr paOd rCAarVvANi2jd2l/v4i£A£ Pdf2ii'^f 
av£ft\\Af^fcjd uOvA-Vv Prc.Aa^(Ye kS -t((w£_ hftrred . 

1 PpcVrkJc f vl^A ^WiiedrfoA-^ 
f e.^/yAm^Ald/di£yj >dVUe. Al^tn^-k

3udc>e_ \^Su 
P^zkV^Ta k(z.

X)ac.. 39 /2*61-7 
A^Vvfi. f £Ctor V aiuA 
Cour'k.

-2-
J



1

£W 3 a*i. \6.2ar7i44\£_ di3J-ric4 ccurf 
toWi&A 44\£ r-&Pof4 AajlA rc£.Drv»rT\ Vki Aa4ioaL 
»/>A (\ - £iLkik£j\jCe» C>rA.(tJr -Vk/vV dbA bi£iV
vdbace.6^ PAftri^k,!^ eDLtiA&kle. AoIIiaIC An£uiY\0oi 
■VV ZkbX&A 44\mV AUe cauHr cki\l&A
aAu^_ ktAO- PccsPer cao^Wa-h^W af-Vne >^u€^ 

i &kc * The. ^bi^4rt\c4" P/sufJ* d-eni^d 
P&tnok. CC& f££t.u£44 * buV -Lke. ll+h CifOjlk 
Girbitih-eA Kj.ib frC> Cjbb* &jL-(2lLi£6 V c*rv uihdhe*'' 
ke uJfiii Qjr\4i4Ui \& ^aai-rokte. 4alltAi£. £\zaA4udiiJ,/ 
Pft-VriCiA k_^mPjt66. uJft6 A.(teoV<zA V<S* PaAticIcs 

/ AaI V\£*riY\t LOA6 keid ifi 44\<L tk6. 
3^&Vn\dr- £aur+ .on CCuiVftUe* -VoIIiaIC. PfckcidL 
^p6 *Jp4 pcV -W\e, Wwbrvs . -iVe. D^4r'io4 CaurA" 
dfiru^a i/x-Vnck. should rfio£i/-£ £d&Ui-Wtaie -|x)1Ua/6
avvi Vu£i M>?e4^ Sf2p4. \ioi 'ItilO
'ikb-kiC kWe/d UJfc<> o<M ^acCE^-Cil . 'Tke Hw 
cirox.iV j-fti uJnWiao oPiKka/d A-ppupA 4:he IXPP-£a\
1 ^ - kId. Yb-\ DGV\ J Dx.TDcScX^- do.
aV-ao51b-'CC-'aL . 'ThTf Cer-Uararl -folldu)*;

r'T^^p

. kttr

£afcOQAlh

Pa\ndc contends 4_KaV the. Hit Circuit 
p*/Gr bated or iVAeA Vo MYe-Uezd 4tKa4 '‘/vciud vM/tince/d'1 
*f Vkroacb^WoVi a PekUa^er *v\a*
iesRk P^vi (wAura <tefouU- ar ecflred ikW 

q J<LcQur^,;/Nt V.fgrkaoa, ZtA b>A.38Zi5&&, 
%5,.f' <}«*«ei3>, 'The Alto* Vi£17*1
w,vAkjA fiufcn*5 tUj cJarli. fiSrkk A'i -o^f

V'\3«£ -frf- -kd- <Wid: P^6eA -H^
PoHCrfcPh -te4V tkmV V\£. Lx>fcf> Civfefl \/\j Ca/\i££/2./\j 
VmlAAnA RhAe. or^odonnKe 4k^ v;»c.r/A^ a4 aLI; 
£WcuLL n-z_ CAauzCK Aar &Aid utcdaN\£.\&Jt£g X'O

^c- H-tK C.ircui’4 4a-W)b ifiKk)r«ei 
a1 A PL^i^ tk/*V
Uun t,: fuafv*^} {** -VV\«- k^/vrvAi& ,
^ftc! '%?X‘EC^v‘ AVb. Ulk \i. Cl eve I AM A
£brt *XcffW^''aflS‘rV^'x^r MlfAMA

UiOuia-^ kukesi tliiAk^h ^iTnafvi AV 

ke#criAC or\C,a#vl £V/t4emauVj6 aciaiW^^ -[^4°^ A^, 1 ,'Pr°Au^ at her (VverAftl ckwAsr,-
X^Uc!r^ ■S?^T,V- '£,Ka corrIfei 
*7 klc'lU? JV**■ /arnaer oike oiMbi6t4e4xkWAk 6i-te\w, WA^rUe feio^L^ll^rderEli-

- 3-



dm Mo.i2>/2iDi2 ujA£ al&4 5ubPo'em«J/.A6 
uJe.U ror -Vn-e. etfid^rJriVrj k-£.&tt*\i£ PelA \aL 

ODdrJr 6a ftXfooner'S FmU 21 ^4; ’i c>r\ 4

* ffir) P°^; cotwilcUan <Lo ^
n \ ^u6e- +° e*^u4e. a Pro^urA\

d&WUed cAalm , 24 Pr^cnl- W L'6 QAie 
, . /Mfldm1-gT. U, RWaa) , 1^1

Li&i.'2.d ^*72 L 2a 12d ; i'l^.g.vr^a i/~ T^iAi-er ,ji//y.
il , a/W'J 2&/ &)l£. -fh^ ^,‘|art d
dKe. &hCkQ{<3 iAmidizA A\aa\ie. ?re6en\- aV 
-LVu>_ (AnU 42. he,RriivJ6 Oil\oi_o-&j ■the'D.A

ae'i^
s^ure. ft.5 by 4"he_ ke&n'rt6 JudA-e.-
VLk^M^Wii AWd-MiiT AajJ -V£SkvfYwsftJ& 
ki, 44\^_ lA^ciriA/i 4h<?_ UeA £>r\ -m^_ Pc-RVi

ci^vh £Af^( 4-K-^ Pro- SVAke APPrtiAfh 
\f\ 4V\€- 5&l&v\ \2 frev/al&ivV i*i 4kfs> ca£c_ - 
WfcWnA. itliA&££ Mre_ urvier £r£i\A- PoUVfcM
Pc-ef^ur*e. -Vo Cof\ViAU£-PV\e- WK ~VWe.r\a uP 
&v\A VUrttO 2iu)a.M 44v£_ K^*d ArPProAcK 4t? 
6Q^V\ce. £&t> \ .e/ UAomajand vf, ftkfc>A/nA, 
I2H H<H , V52 ,£ll U£< ibHSCte^.

a

£A£r*«u OA

AV 4r>44om i A£=.VuaI wvlrvioCeAC £. \£ 

kk£ £>a4dlua4 -Vo foc&i\]£~ Pra^.gzl.u/tiA'IUi 
VoPcrreA / -V(/v\^ kArr-dd cWf/v\£. Th<2. ll-V/ 
C-a^o-uP om^£_ A£aTa/ 4tv/Is 4o a4 l\&n4>. 
gk-WP \[, Tfe\bi. -^13 Ui6, 2l8 , U£ 

iza UtA.'lAttbb Cl<K£^ kruA
a.(2ntcm iMe~ P^diVTMer Aue frdc^.66 m
"tWe. IArt_*J \ r\ Ai£^_II6li3i'aS PoAn-^ofter'
Vd ATAa€. V\v^£ A^PuA- i\iAf£)0£fc>4* CUnAO 

AcPPfiA'l Pr^rw 44\^. A^aTA'I oi Krs §225^* 

14-kK <W\&nA t VoVi4iv/Dn^r PrA4 6:er44orAn 
\£ Kt2a a44otaT£:J APtof^i4cd>

1

OaJ

- 4 -



i

1M

jz/UbaMefc QjShOjflQd)

S>£. AiiU £uW\vUeA 4rl/1e. ft Aa^J
^ WftrtbAfi. XC>2£>.

C^U-Pi^aW eiF-Seruice

\ kerlfcd Qerkitd 4V\i^ NXPcUer Ka£ be£AJ 

SexJ-eA o(\ -VV\^_ Al/vtaptmA, A-Hi. Aen^TArl
to$>c'\L-e- - A^d. (o-^iwa-I- S\eM£. T. /VWsViaVI 
-5AI A.\Te_ - MDrh,on\&r^/
Alotb/vmA 3G>I2>D* k)i3 (?Iac1>C& A CoPj of 

•khe. 63m«_ Tf>j -W\e_ liitiW Cprr. m<\l\ 6ox 
Pr«.-PaM toLAAZa. t Prated kAAt£6^rf,'

ClLa6£ f\AVe_ , "£lcx\L. -fkifi -Ha£____A a J
a*__________________ ao2_(X Cv,!}.

^i. fDi$M) fefcAl

- S'



(vie..

IM "ML
SA$\kmi. taiR-f gftm.uaitreb sme£

WALM PA-midc

\l&r an 4

^3^5- of PlL{\&f\mk, 
flvft-Pahlrc 

ft«6?an4tnf

Fra.'vx Ulh Qi'ra±i^ Ofvirf op 

MP^/vl5/

$r\ef /lOfvV
£p

UkUer VakcK/lOU4/! 

5(55 tbibb Lame
IMravL i PUftbAfAA 

5£d3U
•>r

r^-.
4*^ - .



T T

AFFIDAVIT

1 declare that the following statement is made of my own free will without any promise or hope of reward 

or fear of threat of harassment, without coercion and it is based upon my personal knowledge of the facts

as follows;

’£ wAl"T?kx(L\LY~, A16*lOUHT 15,vQ K/JQWlMfcu/ AoD
6UgM*f<H-rA XO ftp-frtP. UJiSYpp/TATfA

<o th£ rue A^frAcrfei>\fferr
Z^^fTgAP-j: A.JO vOTU-.fe>A^a:^6- AAIsU/3 TLaiarV&UZjUr" ~
ark* Tac& M/vrTEr^A^p that g vjayx,1 e m-h tz^-ir to ?fi&c££D
xA 'frfltAA ________________________________________________

Aaa tua-T ttAp m^TTSp i/x/fcT AcKs&j r&
^ KT yV(£&\L^LXr^ADa?€^>^{>t^vJ /pT tHt> gX^T AMiyjf
^p. ft&gi get?u;r ft€fc> ip ’p&o/jegp,

Jl.

Af?Pfr0& fvUfigeaJT^ Vf^^> *

fecee? ^w^cf^n/JAu fAr
ftOpfO'f, A L-A 6a/^A ?5 gS^

1 declare under penalty of perjury that the forgoing is true and correct to the best of my knowl^ge.^ ^

3-3^-SLf
Date Signature of Declarant

kg^'P^dav of J~\ RECB^E0

afei
SWORN and SUBSCRI D before me on th

NOTARY PUBLIC iSiifitiiSLMY CO

J



Case l:16-cv-00525-CG-N Document 21 Filed 01/16/18 Page 1 of 1 PagelD#:2043

IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION

WALTER PATRICK, #109647, )
)
)Petitioner,
)
) CIVIL ACTION NO. 16-0525-CG-Nvs.
)

WARDEN THOMAS, )
)
)Respondent.

JUDGMENT

In accordance with the Order entered this date, it is ORDERED,

ADJUDGED, and DECREED that this action is DISMISSED with prejudice as

time-barred; therefore, JUDGEMENT is entered in favor of the Respondent and

against the Petitioner. The Court further finds that the Petitioner is not entitled to

either a Certificate of Appealability or to appeal in forma pauperis.

DONE and ORDERED this 16th day of January, 2018.

/si Callie V. S. Granade
SENIOR UNITED STATES DISTRICT JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION

)WALTER PATRICK, 
#109647, )

)Petitioner,
)

Civil Action No. 16-0525-CG-N)v.
)

WARDEN THOMAS, 
Respondent.

)

REPORT AND RECOMMENDATION

Petitioner, Walter Patrick, an Alabama prisoner proceeding pro se, has filed a

Petition for Writ of Habeas Corpus under 28 U.S.C. § 2254. (Doc. 9). 1 The

Respondent, through the Office of the Attorney General of the State of Alabama,

has timely filed an Answer to the petition with exhibits (Doc. 10), and Petitioner

has responded. (Docs. 13-14). At the conclusion of this briefing, the Court entered an

order to show cause as to why the petition should not be dismissed as untimely

pursuant to 28 U.S.C. § 2244(d) (Doc. 16), and Petitioner filed a timely response

(Doc. 17).

Under S.D. Ala. GenLR 72.2(b), the petition has been referred to the

undersigned Magistrate Judge for entry of a recommendation as to the appropriate

disposition, in accordance with 28 U.S.C. § 636(b)(l)(B)-(C), Rule 8(b) of the Rules

Governing § 2254 Cases in the United States District Courts, and S.D. Ala. GenLR

72(a)(2)(R). Upon consideration, the Court RECOMMENDS that the petition be

DISMISSED as time barred.

1 Petitioner initially filed his habeas petition on October 3, 2016 (Doc. 1), on an outdated form. This 
Court ordered Petitioner to re-file his petition on the correct form resulting in the current operative 
petition. (Doc. 9).
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BackgroundI.

On April 21, 2004, following a jury trial, Patrick was convicted of first degree

sodomy in the Circuit Court of Washington County, Alabama. (Doc. 5 at 2). On

June 2, 2004, he was sentenced to thirty years imprisonment. (Doc. 10 at 1).

Patrick appealed his conviction to the Alabama Court of Criminal Appeals, and on

September 23, 2005, the Alabama Court of Criminal Appeals affirmed Patrick’s

conviction. (Doc. 10-1 at 1; Doc. 10-7; Doc. 10-9). On October 21, 2005, the Court of

Criminal Appeals overruled the Patrick’s Petition for Rehearing. (Doc. 10-10; Doc.

10-11). On November 5, 2005, Patrick filed a Petition for Writ of Certiorari to the

Alabama Supreme Court (Doc. 10-12), which was denied on December 9, 2005. (Doc.

10-13). Both the Alabama Supreme Court and the Alabama Court of Criminal

Appeals entered Certificates of Judgment the same day, December 9, 2005. (Docs.

10-13 and 10-14).

Nearly four years later, on September 8, 2009, Patrick filed an untimely

Alabama Rule of Criminal Procedure 32 (“Rule 32”) petition and motion for

enlargement of time to file his Rule 32 petition in state court. (Doc. 10-19 at 3-4).

Ultimately, the trial court determined Patrick was entitled to equitable tolling but

denied the motion on the merits.2 On October 7, 2015, the Alabama Court of

2 On September 15, 2009, the trial court granted Patrick’s motion for enlargement of time. Id. On 
June 4, 2010, the trial court determined Patrick’s Rule 32 petition was time barred. Id. An appeal 
followed and before addressing the merits of his Rule 32 petition, on December 3, 2010, the Alabama 
Court of Criminal Appeals remanded Patrick’s case to the state court on for clarification as to 
whether the state court, in granting Patrick’s motion for time, had determined that equitable tolling 
was warranted. (Doc. 10-19 at 5). On remand, the court entered an order clarifying that equitable 
tolling was not applicable. (Id.) On March, 25, 2011, the Alabama Court of Criminal Appeals 
reversed and remanded Patrick’s case after determining that Patrick’s Rule 32 petition should not 
have been denied as time-barred because Patrick had demonstrated that he was entitled to equitable 
tolling. (Doc. 10-19).

2
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Criminal appeals entered a Certificate of Judgment. (Doc. 10-31).

On October 3, 2016, Patrick filed his initial habeas petition (Doc. 1), which

has been superseded by the instant petition (Doc. 9). Petitioner identifies the

grounds on which habeas relief is due, as follows: (1) ineffective assistance of

(Doc. 9 at 6-7). In response tocounsel and (2) newly discovered evidence.

Paragraph 19, which requires a Petitioner to explain why his/her claim is not time-

barred, Patrick wrote “N/A”. (Doc. 9 at 11). In his brief attached to his habeas

petition, Patrick asserts that AEDPA “prescribes a one year limitation from the

final conclusion of proper [sic] filed application for state post-conviction the final

conclusion concerning the denial of Mr. Patrick’s Rule 32, petition was Aug. 7th

(2015).”3 (Doc. 9-1 at 9). Patrick also asserts he is actually innocent. {Id. at 4-5).

On February 21, 2017 the State of Alabama filed a timely Answer to Patrick’s

habeas petition asserting, among other things, that Patrick’s petition is time-

barred. (Doc. 10). Patrick filed a Response to Respondent’s Answer on April 14,

2017. (Doc. 14). Therein, Patrick reiterated the grounds for his habeas petition,

denied that his claim is barred, and, again claimed he is actually innocent. {Id.,

generally). On August 25, 2017, the Court entered an order providing Petitioner

On April 8, 2011, the State of Alabama filed an application for rehearing (Doc. 10-20), which was 
overruled on May 13, 2011. (Doc. 10-21). On May 27, 2011, the State filed a Writ of Certiorari, which 
was quashed on April 6, 2012. (Docs. 10-22 and 10-23). On April 25, 2012, the Alabama Supreme 
Court entered a Certificate of Judgment. (Doc. 10-24).

On September 24, 2014, the trial court denied Patrick’s Rule 32 Petition on the merits. (Doc. 10-25 
at 65-66). On November 4, 2014, Patrick appealed to the Court of Criminal Appeals on and the 
appeals court affirmed the decision on August 7, 2015. (Doc. 10-25 at 67; Doc. 10-30). On September 
18, 2015, the Alabama Court of Criminal Appeals overruled’ Patrick’s Petition for Rehearing. (Doc. 
10-31). He did not file a petition for writ of certiorari in the Alabama Supreme Court. On October 7, 
2015, the Alabama Court of Criminal appeals entered a Certificate of Judgment, (Doc. 10-31).

3 August 7, 2015 is the date on which the Alabama Court of Criminal Appeals affirmed the trial 
court’s denial of Petitioner’s Rule 32 petition. (Doc. 10-25 at 67; Doc. 10-30).

3
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with another opportunity to address and provide grounds for his claim of actual

innocence. (Doc. 16). Patrick timely filed a response. (Doc. 17).

II. DISCUSSION

Through his § 2254 petition, Patrick alleges that his conviction should be

vacated or his sentence reduced. (Doc. 9). The Anti-Terrorism and Effective Death

Penalty Act of 1996, § 101 (Supp. II 1997) (“AEDPA”), which became effective on

April 24, 1996, provides that a petitioner has one year from “the date on which the

judgment became final by the conclusion of direct review or the expiration of the

time for seeking such review” to file a federal habeas corpus petition. 28 U.S.C. §

2244(d)(1)(A). The statute specifically provides as follows:

(1) A 1-year period of limitation shall apply to an application for a writ 
. of habeas corpus by a person in custody pursuant to the judgment of a 
state court. The limitation period shall run from the latest of -

(A) the date on which the judgment became final by the 
conclusion of direct review or the expiration of the time for 
seeking such review;

B) the date on which the impediment to filing an application 
created by State action in violation of the Constitution or laws of 
the United States is removed, if the applicant was prevented 
from filing by such State action;

(C) the date on which the constitutional right asserted was 
initially recognized by the Supreme Court, if the right has been 
newly recognized by the Supreme Court and made retroactively 
applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims 
presented could have been discovered through the exercise of 
due diligence.

28 U.S.C. § 2244(d)(1). Where a defendant convicted in state court fails to pursue

any direct appeal, his conviction is considered “final” for purposes of § 2244(d)(1)(A)

4
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when the time lapses under state law for the defendant to have filed an appeal; in

Alabama, the time to appeal is forty-two (42) days after entry of the final judgment.

McCloud v. Hooks, 560 F.3d 1223, 1228 (11th Cir. 2009); see also Ala. R. App. P.

4(b)(1). Here, Patrick filed a direct appeal, and on December 9, 2005, both the

Alabama Supreme Court and the Alabama Court of Criminal Appeals entered

Certificates of Judgment pertaining to that appeal. (Docs. 10-13 and 10-14). On

March 9, 2006, 90 days after the entry of judgment, his conviction became final as

his time to file a writ of certiorari to the United States Supreme Court expired. See

McCloud v. Hooks, 560 F.3d 1223, 1227 (11th Cir.2009); Pugh v. Smith, 465 F.3d

1295, 1299 (11th Cir. 2006). Accordingly, the AEDPA statute of limitations began to

run on March 10, 2006, and the time for Patrick to file a habeas petition expired

March 10, 2007, approximately nine years before Patrick filed the subject petition.

Pursuant to § 2244(d)(1), Petitioner’s § 2254 petition is untimely. Despite this,

Petitioner argues that he is entitled to tolling of the limitations period.

Petitioner is Not Entitled to Statutory TollingA.

Once the federal statute of limitations is triggered and begins to run, it can

be tolled in two ways: through statutory tolling or equitable tolling. Brown v.

Barrow, 512 F.3d 1304, 1307 (11th Cir. 2008). Statutory tolling arises from 28

U.S.C. § 2244(d)(2), which tolls the one-year limitation period during the pendency

of “a properly filed application for State post-conviction or other collateral review” of

the underlying judgment. See also McCloud v. Hooks, 560 F.3d 1223, 1227 (11th

Cir. 2009). “However, the pendency of properly filed state post-conviction

proceedings only pauses § 2244(d)(l)’s one-year clock; it does not reset it.” Roby v.

5
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Mitchem, No. 11-2197, 2012 WL 1745529 at * 3 (N.D. Ala. May 1, 2012) (citing

Trapp v. Spencer, 479 F.3d 53, 58-59 (1st Cir. 2007); Vroman v. Brigano, 346 F.3d

598, 602 (6th Cir. 2003); Smith v. McGinnis, 208 F.3d 13, 17 (2d Cir. 2000)); see

McCloud, 560 F.3d at 1227.

Patrick argues that his one-year AEDPA statute of limitations did not begin

to run until August 7, 2015, at the conclusion of his Rule 32 Petition that was filed

on August 28, 2009. (Doc. 9-1 at 9). According to Patrick, he is entitled to statutory

tolling pursuant to § 2244(d)(2) due to the pendency of his state court collateral

review. Patrick filed his Rule 32 Petition on August 28, 2009, more than two years

after the AEDPA clock lapsed. Moreover, even though Patrick’s Rule 32 was

ultimately decided on the merits after the Alabama Court of Criminal Appeals

determined Patrick was entitled to equitable tolling, such a decision did not dictate

that Patrick’s Rule 32 petition was properly filed and pending for purposes of tolling

the AEDPA statute of limitations, prior to August 28, 2009. See Moore u. Crosby,

321 F.3d 1377, 1381 (11th Cir. 2003)(“[W]e hold that the petitioner's belated appeal

motion was not pending during the limitations period. The statutory tolling

provision does not encompass a period of time in which a state prisoner does not

have a ‘properly filed’ post-conviction application actually pending in state court. A

state application filed after expiration of the limitations period does not relate back

so as to toll idle periods preceding the filing of the federal petition ... While a

‘properly filed” application for postconviction relief tolls the statute of limitations, it

does not reset or restart the statute of limitations once the limitations period has

expired. In other words, the tolling provision does not operate to revive the one-

6
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year limitations period if such period has expired.”). The Eleventh Circuit also

observed,

...[A] difference exists between giving a petitioner credit for time 
needed to exhaust his state remedies prior to filing a federal habeas 
petition and “retroactively” tolling periods in which the petitioner is 
not attempting to exhaust state remedies. Such an interpretation 
would permit a petitioner to avoid the preclusive effect of a time-bar 
ruling by allowing a belated appeal beyond the one-year statute of 
limitations. This would be contrary to the purposes of the AEDPA.

Moore u. Crosby, 321 F.3d 1377, 1381 (11th Cir. 2003). Patrick’s one year § 2244

limitation period expired roughly two years before he filed his Rule 32, and

approximately nine years before this § 2254 petition was filed. As a result, Patrick

is not entitled to statutory tolling and his petition is time-barred.

B. Petitioner is Not Entitled to Equitable Tolling

The Eleventh Circuit has stated:

Section 2244 is a statute of limitations, not a jurisdictional bar. 
Therefore, it permits equitable tolling “when a movant untimely files 
because of extraordinary circumstances that are both beyond his 
control and unavoidable even with diligence.” Sandvik v. United 
States, 177 F.3d 1269[, 1271 (11th Cir. 1999)]. Equitable tolling is an 
extraordinary remedy which is typically applied sparingly. See Irwin v. 
Dept. of Veterans Affairs, 498 U.S. 89, 96, 111 S.Ct. 453, 112 L.Ed.2d 
435 (1990).

Steed v. Head, 219 F.3d 1298, 1300 (11th Cir. 2000). The Eleventh Circuit has also

held:

[M]ere attorney negligence is not a basis for equitable tolling. Helton v. 
Sec'y for Dep't of Corr., 259 F.3d 1310, 1313 (llthCir. 2001); Steed v. 
Head, 219 F.3d 1298, 1300 (llthCir. 2000); Sandvik v. United States, 
177 F.3d 1269, 1271-72 (11th Cir. 1999). Moreover, even if a prisoner 
shows that extraordinary circumstances” occurred, the prisoner must 
still establish that he acted with due diligence in order to be entitled to 
equitable tolling. See Helton, 259 F.3d at 1313.

7
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Powe v. Culliver, 205 F. App’x. 729, 732 (11th Cir. 2006). As a general rule, “the

‘extraordinary circumstances’ standard applied in this circuit focuses on the

circumstances surrounding the late filing of the federal habeas petition, rather than

the circumstances surrounding the underlying conviction.” Helton v. Secretary of

Dept, of Corrections, 259 F.3d 1310, 1314 (11th Cir. 2001), cert, denied, 535 U.S.

1080 (2002); Drew v. Department of Corrections, 297 F.3d 1278, 1286-87 (11th Cir.

2002).

Patrick does not argue that his petition was untimely due to excusable

neglect, or present any arguments in favor of equitable tolling. As such, the Court

finds that no showing of due diligence, coupled with extraordinary circumstances

has been made. Thus, Petitioner is not entitled to equitable tolling.

C. Petitioner Has Not Demonstrated Actual Innocence

Patrick asserted an actual innocence claim based on new evidence, i.e., his

passing of a polygraph test and a recantation by the victim. The Supreme Court

has held that a petitioner’s showing of “actual innocence” under Schlup u. Delo, 513

U.S. 298 (1995), can overcome the expiration of AEDPA’s statute of limitations.

McQuiggin u. Perkins, 133 S. Ct. 1924 (2013). Accord, e.g., Tamayo v. Stephens, 740

F.3d 986, 990 (5th Cir. 2014) (per curiam) (“In [McQuiggin u. ]Perkins the Court

concluded that a properly supported claim of actual innocence of the crime charged

could excuse the failure to comply with the statute of limitations of the Anti-

Terrorism and Effective Death Penalty Act (‘AEDPA’) for a first-time habeas

petition.”). The Court “cautionfed], however, that tenable actual-innocence

gateway pleas are rare: ‘[A] petitioner does not meet the threshold requirement

8
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unless he persuades the district court that, in light of the new evidence, no juror,

acting reasonably, would have voted to find him guilty beyond a reasonable doubt.

McQuiggin, 133 S. Ct. at 1928 (quoting Schlup, 513 U.S. at 329). See also Gore v.

Crews, 720 F.3d 811, 817 (11th Cir. 2013) (per curiam) (“McQuiggin...hold[s] that 

there is an ‘equitable exception’ to the statute of limitations applicable to habeas

claims, 28 U.S.C. § 2244(d), but only when the petitioner presents new evidence

that ‘shows it is more likely than not that no reasonable juror would have convicted

the petitioner.’ Id. at 1931, 1933 (alteration and quotation marks omitted).”). The

Court “stress[ed]...that the Schlup standard is demanding” and that “[t]he gateway

should open only when a petition presents ‘evidence of innocence so strong that a

court cannot have confidence in the outcome of the trial unless the court is also

> » McQuiggin,satisfied that the trial was free of nonharmless constitutional error.

133 S. Ct. at 1936 (quoting Schlup, 513 U.S. at 316).

Neither Patrick’s petition nor his Responses satisfied the threshold

requirement for tolling the statute of limitations based on an actual innocence

claim. More specifically, the polygraph test to which Patrick refers is not new

evidence, but rather, was in existence at the time of his trial. Further, with regard

to the alleged recantation, the Alabama Court of Criminal of Appeals, noted that “at

the time [the victim] executed her affidavit, she had recently separated from her

husband and explained that the only place she had to go was her mother’s house.

According to [the victim], after [Patrick’s trial, her ‘family had basically shunned

[her].’ The victim explained that, after she separated from her husband and went

back to her family, her mother took her to [Patrick]’s attorney's office to sign the

9
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affidavit in order ‘to make things right.”’ (Doc 10-30 at 8-9). The trial court also

found that the victim’s alleged recantation was not a truthful recantation. Rather

the court found that it was the result of pressure from her family to recant her

allegations against Patrick (also a family member). (Doc. 9-1 at 28-29; Doc. 10-25 at

65-66; Doc. 10-30). Like the polygraph, the alleged recantation is not new evidence

in light of which no reasonable juror would have convicted Patrick.

Despite this, the Court gave Patrick an additional opportunity to properly

establish that his petition is not time-barred. (Doc. 16). The Court has reviewed

Patrick’s response. (Doc. 17). Again, Patrick has failed to raise any grounds

establishing the actual innocence exception. Rather, he makes conclusory

statements that reiterate arguments he has already raised, none of which are

sufficient to justify tolling of the statute of limitations.

As a result, the undersigned finds that Patrick is not entitled to statutory

tolling of the limitations period to make his claim timely. He is also not entitled to

equitable tolling, since he has not established any “extraordinary circumstance”

which prevented him from seeking § 2254 relief. See Pace v. DiGuglielmo, 544 U.S.

408, 418 (2005); Brown v. Barrow, 512 F.3d 1304, 1307 (11th Cir. 2008). Further, he

has failed to satisfy his burden with regard to the actual innocence exception. Thus,

the claims and petition brought by Patrick are barred by the AEDPA statute of

limitations, and his present habeas petition is due to be DISMISSED with

prejudice.

10
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III. Certificate of Appealability

Pursuant to Rule 11(a) of the Rules Governing Section 2254 Cases in the United

States District Courts, the undersigned RECOMMENDS that a certificate of

appealability in this case be DENIED. 28 U.S.C. § 2254, Rule 11(a) (“The district court

must issue or deny a certificate of appealability when it enters a final order adverse to

the applicant.”). The habeas corpus statute makes clear that an applicant is entitled to

appeal a district court’s denial of his habeas corpus petition only where a circuit justice

or judge issues a certificate of appealability. 28 U.S.C. § 2253(c)(1). A certificate of

appealability may issue only where “the applicant has made a substantial showing of

the denial of a constitutional right.” 28 U.S.C. § 2243(c)(2). Where, as here, a habeas

petition is being denied on procedural grounds without reaching the merits of the

underlying constitutional claim, “a COA should issue [only] when the prisoner shows . .

. that jurists of reason would find it debatable whether the petition states a valid claim

of the denial of a constitutional right and that jurists of reason would find it debatable

whether the district court was correct in its procedural ruling.” Slack v. McDaniel, 529

U.S. 473, 484 (2000); see Miller-El u. Cockrell, 537 U.S. 322, 336 (2003) (“Under the

controlling standard, a petitioner must show that reasonable jurists could debate

whether (or, for that matter, agree that) the petition should have been resolved in a

different manner or that the issues presented were adequate to deserve encouragement

to proceed further.” (citations omitted and punctuation modified)).). In the present

action, Petitioner’s habeas petition is unquestionably time-barred under AEDPA, and

he has indisputably failed to demonstrate either entitlement to equitable tolling of the

statute of limitations or actual innocence excusing the expiration of the statute of

limitations.

11
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Rule 11(a) further provides: “Before entering the final order, the court may direct

the parties to submit arguments on whether a certificate should issue.” If there is an

objection to this recommendation by petitioner, he may bring this argument to the

attention of the district judge in the objections permitted to this report and

recommendation. See, e.g., Brightwell v. Patterson, No. CA 11-0165-WS-C, 2011 WL

1930676, at *6 (S.D. Ala. Apr. 11, 2011), report & recommendation adopted, 2011 WL

1930662 (S.D. Ala. May 19, 2011)4; Griffin u. DeRosa, No. 3:10cv342/RV/MD, 2010 WL

3943702, at *4 (N.D. Fla. Sep. 20, 2010) (providing for same procedure), report &

recommendation adopted sub nom. Griffin v. Butterworth, 2010 W: 3943699 (N.D. Oct.

5, 2010).

IV. Appeal In Forma Pauperis

“An appeal may not be taken in forma pauperis if the trial court certifies in

writing that it is not taken in good faith.” 28 U.S.C. § 1915(a)(3). A district court’s

finding “that an appeal would not be in good faith because no certificate of

appealability had been issued ... is not enough to explain why the appeal on the

merits would not be in good faith, because the standard governing the issuance of a

certificate of appealability is not the same as the standard for determining whether

an appeal is in good faith. It is more demanding . . . [T]o determine that an appeal

is in good faith, a court need only find that a reasonable person could suppose that

the appeal has some merit.” Walker v. O'Brien, 216 F.3d 626, 631-32 (7th Cir.

2000). In other words,

4 It should be noted that in that proceeding, the Eleventh Circuit (Judge Hull) also denied the 
petitioner’s motion for certificate of appealability on October 11, 2011. (See Doc. 14 in CA-11-0165- 
WS-C.)
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[a] party demonstrates good faith by seeking appellate review of any 
issue that is not frivolous when examined under an objective standard. 
See Coppedge v. United States, 369 U.S. 438, 445, 82 S. Ct. 917, 921, 8 
L. Ed. 2d 21 (1962). An issue is frivolous when it appears that “the 
legal theories are indisputably meritlessCarroll v. Gross, 984 F.2d 
392, 393 (11th Cir. 1993) (citations omitted). In other words, an IFP 
action is frivolous, and thus not brought in good faith, if it is “without 
arguable merit either in law or fact.” Bilal v. Driver, 251 F.3d 1346, 
1349 (11th Cir. 2001). More specifically, “arguable means capable of 
being convincingly argued.” Sun v. Forrester, 939 F.2d 924, 925 (11th 
Cir. 1991) (internal quotations and citations omitted). Nevertheless, 
where a “claim is arguable, but ultimately will be unsuccessful,” it 
should be allowed to proceed. Cofield v. Ala. Pub. Serv. Comm'n, 936 
F.2d 512, 515 (11th Cir. 1991).

Ghee v. Retailers Nat. Bank, 271 F. App’x 858, 859-60 (11th Cir. 2008) (per curiam)

(unpublished).

Considering the foregoing analysis, the undersigned RECOMMENDS the

Court certify that any appeal by Patrick in this action would be without merit and

therefore not taken in good faith, thus denying him entitlement to appeal in forma

pauperis.5

V. CONCLUSION

In accordance with the foregoing analysis, it is RECOMMENDED that

Patrick’s Petition for a Writ of Habeas Corpus under 28 U.S.C. § 2254 (Doc. 9) be

DISMISSED with prejudice as time-barred, that final judgment be entered

accordingly in favor of the Respondent, and that the Court find Patrick is not

entitled to either a Certificate of Appealability or to appeal in forma pauperis.

5 Should the Court adopt this recommendation and deny leave to appeal in forma pauperis, the 
petitioner may file a motion to proceed on appeal in forma pauperis with the Eleventh Circuit Court 
of Appeals in accordance with Federal Rule of Appellate Procedure 24(a)(5).
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VI. NOTICE OF RIGHT TO FILE OBJECTIONS

A copy of this report and recommendation shall be served on all parties in the

Any party who objects to this recommendation ormanner provided by law.

anything in it must, within fourteen (14) days of the date of service of this

document, file specific written objections with the Clerk of this Court. See 28 U.S.C.

§ 636(b)(1); Rule 8(b) of the Rules Governing Section 2254 Cases in the United

States District Courts; S.D. Ala. GenLR 72(c). The parties should note that under

Eleventh Circuit Rule 3-1, “[a] party failing to object to a magistrate judge's

findings or recommendations contained in a report and recommendation in

accordance with the provisions of 28 U.S.C. § 636(b)(1) waives the right to challenge

on appeal the district court's order based on unobjected-to factual and legal

conclusions if the party was informed of the time period for objecting and the

consequences on appeal for failing to object. In the absence of a proper objection,

however, the court may review on appeal for plain error if necessary in the interests

of justice.” 11th Cir. R. 3-1. In order to be specific, an objection must identify the

specific finding or recommendation to which objection is made, state the basis for

the objection, and specify the place in the Magistrate Judge’s report and

recommendation where the disputed determination is found. An objection that

merely incorporates by reference or refers to the briefing before the Magistrate

Judge is not specific.

DONE this the 6th day of December 2017.

/s Katherine P. Nelson
KATHERINE P. NELSON
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION

WALTER PATRICK, #109647, )
)
)Petitioner,
)
) CIVIL ACTION NO. 16-0525-CG-Nvs.
)

WARDEN THOMAS, )
)
)Respondent.

ORDER

After due and proper consideration of the issues raised, and a de novo

determination of those portions of the Recommendation to which objection is made,

the Recommendation of the Magistrate Judge made under 28 U.S.C. § 636(b)(1)(B)

is adopted as the opinion of this Court.

DONE and ORDERED this 16th day of January, 2018.

/s/ Callie V. S. Granade____________________
SENIOR UNITED STATES DISTRICT JUDGE


