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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 21-1251

Benjamin Mario Soto
Plaintiff - Appellant
V.
Minnesota Supreme Court; Minnesota Courts

Defendants - Appellees

Appeal from U.S. District Court for the District of Minnesota
(0:20-cv-01668-DWF)

=

JUDGMENT
Before COLLOTON, WOLLMAN, and BENTON, Circuit Judges.

Appellant’s motion for leave to proceed on appeal in forma pauperis is granted. This
court has reviewed the original file of the United States District Court. It is ordered by the court
that the judgment of the district court is summarily affirmed. See Eighth Circuit Rule 47A(a).

April 07, 2021

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
Benjamin Mario Soto, Civil No. 20-1668 (DWF/ECW)
Plaintiff,
v. ORDER ON REPORT
AND RECOMMENDATION

Minnesota Supreme Court and
Minnesota Courts,

Defendants.

This matter is before the Court upon pro se Plaintiff Benjamin Mario Soto’s
(“Plaintiff”) objections (Doc. No. 8)! to Magistrate Judge Elizabeth Cowan Wright’s
November 6, 2020 Report and Recommendation (Doc. No. 7) insofar as it recommends
that: (1) Plaintiff’s Complaint (Doc. No. 1) be dismissed without prejudice for lack of
jurisdiction; and (2) Plaintiff’s Application to Proceed in District Court Without
Prepaying Fees or Costs (Doc. No. 2) and filing titled “Correction Motion to the
Minnesota Supreme Court Regarding Errors in my Petition for Further Review of
Decision of Court of Appeals” (Doc. No. 4) be denied as moot.
| The Court has conducted a de novo review of the record, including a thorough
review of Plaintiff’s objections, pursﬁant to 28 U.S.C. § 636(b)(1) and Local Rule

72.2(b). The factual background for the above-entitled matter is clearly and precisely set

! Plaintiff also filed a Motion to Correct Objections to Magistrate’s Report and

Recommendation (Doc. No. 9), wherein Plaintiff seeks two corrections to his objections.
The Court grants that motion and considers Plaintiff’s objections so corrected.
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(
forth in the R&R and is incorporated by reference for purposes of Plaintiff’s objections.
The Magistrate Judge explained that Plaintiff seeks an order requiring Minnesota courts
to do certain things in a state court case filed by Plaintiff, but that the Minnesota courts
have nothing more to do in Plaintiff’s state court case. As such, the Magistrate Judge
concluded that the present action is moot. The Magistraté Judge went on to note that
even if this case were not moot, the Court would “almost certainly” lack jurisdiction
under both the Rooker-Feldman doctrine and because of the Eleventh Amendment’s
grant of sovereign immunity. The Court agrees énd finds Plaintiff’s arguments to the
contrary unpersuasive.
| Based upon the de novo review of the record, a careful review of Plaintiff’s
objections, and the Court being otherwise duly advised in the premises, the Court hereby
enters the following:
ORDER

1. Plaintiff’s objections (Doc. No. {8]) to Magistrate Judge Elizabeth Cowan
Wright’s November 6, 2020 Report and Recommendation are OVERRULED.

2. Magistrate Judge Elizabeth Cowan Wright’s November 6, 2020 Report and
Recommendation (Doc. No. [7]) is ADOPTED.

3. Plaintiff’s Complaint (Doc. No. [1]) is DISMISSED WITHOUT
PREJUbICE for lack of jurisdiction.

4. Plaintiff’s Application to Proceed in District Court Without Prepaying Fees

or Costs (Doc. No. [2]) and filing titled “Correction Motion to the Minnesota Supreme
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Court Regarding Errors in my Petition for Further Review of Decision of Court of
Appeals” (Doc. No. 4) are DENIED AS MOOT.

5. Plaintiff’s Motion to Correct Objections to Report and Recommendation
(Doc. No. [9]) is GRANTED.

LET JUDGMENT BE ENTERED ACCORDINGLY.
Dated: January 5, 2021 s/Donovan W. Frank

DONOVAN W. FRANK
United States District Judge
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UNITED STATES DISTRICT COURT
District of Minnesota

TAzpendic D)

Benjamin Mario Soto JUDGMENT IN A CIVIL CASE
Plaintiff{(s),
V. Case Number: 20-cv-1668 DWF/ECW

Minnesota Supreme Court and
Minnesota Courts

Defendant(s).

O Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried
and the jury has rendered its verdict.

Decision by Court. This action came to trial or hearing before the Court. The issues have
been tried or heard and a decision has been rendered.

IT IS ORDERED AND ADJUDGED THAT:

1. Plaintiff’s objections (Doc. No. [8]) to Magistrate Judge Elizabeth Cowan Wri ght’s
November 6, 2020 Report and Recommendation are OVERRULED.

2. Magistrate Judge Elizabeth Cowan Wright’s November 6, 2020 Report and
Recommendation (Doc. No. [7]) is ADOPTED.

3. Plaintiff’s Complaint (Doc. No. [1]) is DISMISSED WITHOUT PREJUDICE for
lack of jurisdiction.

4. Plaintiff’s Application to Proceed in District Court Without Prepaying Fees or Costs
(Doc. No. [2]) and filing titled “Correction Motion to the Minnesota Supreme Court
Regarding Errors in my Petition for Further Review of Decision of Court of Appeals”
(Doc. No. 4) are DENIED AS MOOT.

5. Plaintiff’s Motion to Correct Objections to Report and Recommendation (Doc. No.
{9]) is GRANTED.

Date: 1/7/2021 KATE M. FOGARTY, CLERK
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UNITED STATES DISTRICT COURT

DISTRICT OF MINNESOTA
BENJAMIN MARIO SOTO, Case No. 20-cv-1668 (DWF/ECW)
Plaintiff,
V. REPORT AND RECOMMENDATION
MINNESOTA SUPREME COURT and
MINNESOTA COURTS,
Defendants.

This action comes before the Court on Plaintiff Benjamin Mario Soto’s
(1) Complaint (Dkt. 1); (2) Application to Proceed in District Court Without Prepaying
Fees or Costs (Dkt. 2 (“IFP Application™)); and (3) filing titled “Correction Motion to the
Minnesota Supreme Court Regarding Errors in [Soto’s] Petition for Further Review of
Decision of Court of Appeals” (Dkt. 4 (“Correction Motion™)). For the following
reasons, the Court recommends dismissing this action without prejudice and denying the
[FP Application and Correction Motion as moot.

L. BACKGROUND

In May 2019, Soto sued the Minnesota Department of Human Services
(“MNDHS”) and AFSCME Union Council 5 Local 121 81 (“AFSCME”) in Minnesota
state court—specifically, the Ramsey County District Court. See Register of Action, Sofo
v. AFSCME Union Council 5 Local 121 81 , No. 62-CV-19-3770 (Minn. Dist. Ct.) (“State

Court Docket™).! As the Court understands it, Soto began a position within. MNDHS in

! The State Court Docket, and certain other materials cited herein, are not attached

to any materials provided to the Court in this action. But they are publicly accessible
online, and this Court may take judicial notice of public court records. See, e.g., Graham
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July 2018; this was a “pre-probationary appointment.” (Dkt. 1-3 at 2.) In February 2019,
MNDHS informed Soto that, “due to performance issues,” “it would not be certifying or
converting his position to permanent status.” (Id. at 3.) Soto followed a grievance
process to challenge that decision, and during one stage of the process, AFSCME
representatives met with MNDHS representatives on Soto’s behalf. (See id.) Soto did
not prevail at that stage, after which AFSCME staff informed him that AFSCME would
not represent him further—and specifically, would not take his grievance to arbitration—
because his probationary status meant that he was an at-will employee. (See id.)

Soto’s state court complaint contained—according to the district court—“various
vague and broad allegations against [MNDHS] about false statements, lack of
accommodations, and violating [Soto’s] rights under the AFSCME collective bargaining
agreement.” (ld. at 4.) Soto also asserted that “AFSCME and its union representative
misrepresented him through the process of his non-certification and separation from
[MNDHS].” (/d.)

MNDHS and AFSCME both moved to dismiss Soto’s complaint, and in
September 2019, the Ramsey County District Court granted those motions and dismissed
the complaint with prejudice. (See id. at 14.) Among other things, the Ramsey County
court held that Soto (1) failed to state a Fifth Amendment procedural due process claim
against MNDHS because MNDHS is a state agency; (2) failed to state a Fourteenth
Amendment procedural due process claim against MNDHS because he had no protected
interest in continued employment; (3) failed to present cognizable claims under the

Americans with Disabilities Act because he had not exhausted relevant administrative

v. US. Marshal, No. 20-CV-1204 (WMW/LIB), 2020 WL 4060731, at *1 n.1 (D. Minn.
June 29, 2020) (citing Bellino v. Grinde, No. 18-CV-1013, 2019 WL 368398, at *1 n.1
(D. Minn. Jan. 30, 2019)), R&R adopted, 2020 WL 4059889 (D. Minn. July 20, 2020).
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remedies; and (4) failed to state a claim that AFSCME failed to properly represent him.
(See id. at 6-13.) |

In November 2019, Soto appealed the district court’s judgment to the Minnesota
Court of Appeals. (See State Court Docket.) The Court lacks access to the briefing
before the Court of Appeals, but in June 2020, that court affirmed the Ramsey County
District Court’s order. ‘(Seé Dkt. 1-2 at 6.) On July 29, 2020, Soto filed a petition for
further review with the Minnesota Supreme Court. (See Docket Information, Soto v.
AFSCME Union Council 5 Local 12181, No. A19-1790 (Minn. Ct. App.).)

The day after filing his petition for further review, Soto filed the present
Complaint in this Court. (See, e.g., Dkt. 1 at 1.) The Complaint notes Soto’s appeal with
the Minnesota Supreme Court, but states that he believes that “the lower courts’ orders
will be upheld based on the lower courts’ actions.” (/d. at4.) He provides little detail
about his case, instead referring the reader to exhibits to the Complaint. (See id.) Soto
requests “injunctive relief requiring Minnesota Courts to enforce the laws/rights”
underpinning his state court complaint and “guaranteeing [Soto’s] rights” through Ex
parte Young, 209 U.S. 123 (1908). (Id.) Soto filed the IFP Application with the
Complaint. (See generally Dkt. 2.) o

Soto filed the Correction Motion on August 24, 2020. (See generally Dkt. 4.)
This seems to show edits that Soto believes should be incorporated into his petition for
further review with the Minnesota Supreme Court; he apparently filed a similar document
with the Minnesota Supreme Court itself. (See Court of Appeals Docket.) On September
15, 2020, the Minnesota Supreme Court issued an order that (1) granted Soto’s motion to
correct the petition for further review, but (2) denied that petition. Soto has submitted a

copy of this order to this Court. (See Dkt. 6 at 1.)
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II. ANALYSIS

A. Complaint

Under Rule 12(h)(3) of the Federal Rules of Civil Procedure, “[1]f the court
determines at any time that it lacks subject-matter jurisdiction, the court must dismiss the
action.” In the Court’s view, this action presents a live jurisdictional question. The
Complaint asks this Court to demand certain conduct from the Minnesota courts. At this
point, however, the Minnesota courts’ work in Soto’s state-court action is done: the
Ramsey County District Court dismissed the action, the Minnesota Court of Appeals
affirmed that order, and the Minnesota Supreme Court has denied Soto’s petition for
further review. The obvious question is whether this action is now moot.

“*Article I1I of the United States Constitution limits the jurisdiction of the federal
courts to actual, ongoing cases and controversies.”” Ali v. Cangemi, 419 F.3d 722, 723
(8th Cir. 2005) (en banc) (quoting, e.g., Haden v. Pelofsky, 212 F.3d 466, 469 (8th Cir.
2000)); see also Abdirahman A. v. DHS-ICE Chief Counsel, No. 19-CV-3172
(ECT/KMM), 2020 WL 6120631, at *1 (D. Minn. Oct. 1, 2020) (quoting Ali), R&R
adopted, 2020 WL 6119935 (D. Minn. Oct. 16, 2020). “‘When, during the course of
litigation, the issues presented in a case lose their life because of the passage of time or a
change in circumstances and a federal court can no longer grant effective relief, the case
is considered moot.”” Id. at 723-24 (quoting Beck v. Mo. St. High Sch. Activities Ass’n,
18 F.3d 604, 605 (8th Cir. 1994) (internal quotation marks and ellipses omitted)); see also
Abdirahman A., 2020 WL 6120631, at *1 (D. Minn. Oct. 1, 2020) (quoting A/i).

In this case, the Court fa;ils to see what it can do now to fulfill Soto’s request for
relief. He wants this Court to order the Minnesota courts to do certain things, but at

present, those Minnesota courts have nothing more to do with Soto’s state court case.
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Soto’s action here is thus moot. The Court therefore recommends dismissing this action
without prejudice for lack of jurisdiction.

To be sure, even if Soto’s state court action were still before the Minnesota
Supreme Court—such that this case was not moot—this Court would almost certainly
still lack jurisdiction for at least two reaéons. First, this Court would likely lack
jurisdiction under the “Rooker-Feldman doctrine.” Under that doctrine, “a lower federal
court cannot exercise subject-matter jurisdiction over an action that ‘seek{s] review of, or
relief from, state court judgments.”” Caldwell v. DeWoskin, 831 F.3d 1005, 1008 (8th Cir.
2016) (quoting Hageman v. Barton, 817 F.3d 611, 614 (8th Cir. 2016) (brackets in
Caldwell)). Under this doctrine, this Court probably lacked jurisdiction over this action
the moment Soto filed it—after all, Soto plainly wanted this Court to exercise jurisdiction
in order to review the order and judgment of a Minnesota district court.

Second, by suing the Minnesota Supreme Court and the “Minnesota courts,” Soto
runs straight into the Eleventh Amendment’s grant of state sovereign immunity. Under
the Eleventh Amendment, “the Judicial power of the United Stgtes shall not be construed
to extend to any suit in law or equity, commenced or prosecuted against one of the United
States by Citizens of another State . . . .” U.S. Const. amend. XI. Notwithstanding the
phrase “another State” here, precedent establishes that ““an unconsenting State is immune
from suits brought in federal courts by her own citizens as well as by citizens of another
state.”” Fryberger v. Univ. of Ark., 889 F.3d 471, 473 (8th Cir. 2018) (emphasis added)
(quoting Port Auth. Trans-Hudson Corp. v. Feeney, 495 U.S. 299, 304 (1990)).

Here, of course, the Complaint does not name the State of Minnesota itself, but the
Minnesota Supreme Court and the “Minnesota Courts.” For Eleventh Amendment

purposes, the distinction does not matter; state sovereign immunity also applies to
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agencies and instrumentalities acting under a state’s control. See, e.g., Puerto Rico
Aqueduct & Sewer Auth. v. Metcalf & Eddy, Inc., 506 U.S. 139, 144 (1993) (citing cases);
Webb v. City of Maplewood, 889 F.3d 483, 485 (8th Cir. 2018) (citing N. Ins. Co. v.
Chatham Cty., 547 U.S. 189, 193 (2006)). The Complaint gives no indication that
Minnesota has consented in any way to Soto’s suit, and the Court is unaware of any
applicable waiver or other act expressing such consent. So yet again, even if this case
were not moot, this Court would lack subject-matter jurisdiction over Soto’s claims

against these state entities.?

In summary then, the Court recommends dismissing this action without prejudice

for lack of jurisdiction, on the ground that the Minnesota Supreme Court’s recent denial
of Soto’s petition for review makes this action moot. But mootness is the tip of the
proverbial iceberg here; this Court’s lack of jurisdiction over Soto’s Complaint is utterly

overdetermined.

2 To be sure, the Complaint invokes Ex parte Young, 209 U.S. 123 (1908). Under
that doctrine, courts can exert jurisdiction over claims for prospective injunctive relief
against individual state officers. But this leads to another deep problem with the
Complaint, irrespective of when Soto filed this action (and of any Rooker-Feldman
concerns). Even if this Court construed the Complaint as a suit against specific
individual Minnesota judges—a stretch, given that Soto names no individuals and simply
sues certain judicial entities as a whole—the doctrine of judicial immunity would likely
dictate that the Complaint fails to state a cause of action. Cf. 5B Arthur R. Miller et al.,
Federal Practice and Procedure § 1350, Westlaw (updated October 2020) (“The defense
of . .. judicial immunity has . . . been held to be properly raised via Rule 12(b)(6) rather
than Rule 12(b)(1), although one can find courts not being too particular about the
distinction.” (citing cases)). Under that doctrine, judges are generally immune from suit
unless an action’s claims concern actions taken outside a judge’s judicial capacity or in
the complete absence of jurisdiction. See, e.g., Justice Network Inc. v. Craighead Cty.,
931 F.3d 753, 759 (8th Cir. 2019). Nothing in the Complaint suggests that either of these
exceptions applies.




CASE 0:20-cv-01668-DWF-ECW Doc. 7 Filed 11/06/20 Page 7 of 8

B. IFP Application and Correction Motion

Given this Court’s recommendation concerning the Complaint, the Court further
recommends denying the IFP Application as moot.

This leaves the Correction Motion. It is unclear to the Court whether Soto means
for this Court to do anything with that filing: it is probably best understood as Soto
making sure that this Court was aware that Soto was trying to make certain amendments
to his filing with the Minnesota Supreme Court. This makes the Correction Motion more
an exhibit than a motion. In any event, to the extent that the Correction Motion seeks any
relief from this Court, this Court’s recommendation that this action be dismissed renders
the Correction Motion moot, and the Court therefore recommends denying the Correction

Motion.

RECOMMENDATION
Based on the foregoing, and on all of the files, records, and proceedings herein, IT

IS HEREBY RECOMMENDED THAT:

1. Plaintiff Benjamin Mario Soto’s Complaint (Dkt. 1) be DISMISSED
without prejudice for lack of jurisdiction.

2. Soto’s Application to Proceed in District Court Without Prepaying
Fees or Costs (Dkt. 2) and filing titled “Correction Motion to the
Minnesota Supreme Court Regarding Errors in my Petition for
Further Review of Decision of Court of Appeals” (Dkt. 4) both be
DENIED as moot.

Dated: November 6, 2020 s/Elizabeth Cowan Wright
ELIZABETH COWAN WRIGHT
United States Magistrate Judge
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NOTICE

Filing Objections: This Report and Recommendation is not an order or judgment of the
District Court and is therefore not appealable directly to the Eighth Circuit Court of
Appeals.

Under Local Rule 72.2(b)(1), “a party may file and serve specific written objections to a
magistrate judge’s proposed finding and recommendations within 14 days after being
served a copy” of the Report and Recommendation. A party may respond to those
objections within 14 days after being served a copy of the objections. See Local

Rule 72.2(b)(2). All objections and responses must comply with the word or line limits
set forth in Local Rule 72.2(¢c).




UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 21-1251
Benjamin Mario Soto
Appellant
V.
Mirnnesota Supreme Court and Minnesota Courts

Appellees

Appeal from U.S. District Court for the District of Minnesota
(0:20-cv-01668-DWF)

ORDER
The petition for rehearing by the panel is denied.

May 11, 2021

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans




UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 21-1251
Benjamin Mario Soto
Appellant
V.
Minnesota Supreme Court and Minnesota Courts

Appellees

Appeal from U.S. District Court for the District of Minnesota
(0:20-cv-01668-DWF)

MANDATE
In accordance with the judgment of 04/07/2021, and pursuant to the provisions of Federal
Rule of Appellate Procedure 41(a), the formal mandate is hereby issued in the above-styled

matter.

May 18, 2021

Clerk, U.S. Court of Appeals, Eighth Circuit




RECEIVED
©JUL 30 208

OURT
~ CLERK, US. DISTRICTC
ST.PAUL, MINNESOTA

STATE OF MINNESOTA . .
) . June 30, 2020
"IN COURT OF APPEALS OrficEor:
_ APPEIATECOURTS
A19-1790 -

Benjamin Mario Soto,
Appellant,

VS.

ORDER OPINION

Ramsey County District Court
File No. 62-CV-19-3770

AFSCME Union Council 5 Local 12181,

Respondenf,

Minnesota Department of Human Services,

Respondent.

Considered and decided'by Bratvold, Présiding Judge; Segal, Chief Judge; and Kirk,

Judge.”

BASED ON THE FILE, RECORD, AND PROCEEDINGS, AND BECAUSE:

1. Pro se appellant Benjamin Mario. Soto challenges a.district court order

dismissing his claims against respondents AFSCME Union Council 5 Local 12181 (union)

and Minnesota Department of Human Services (DHS), after he was non-certified for

employment with DHS during his six-month probationary period.

* Retired judge of the anesota Court of Appeals, serving by appomtment pursuant to

Minn. Const. art. VI, § 10.

1 The order states that the union is misidentified as “AFSCME Union Council 5 Local

12181” and is properly identified as Local “2181.”

SCANNED
JUL 312020

+  {U.S. DISTRICT COURT ST PAUL
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2. We review de novo a district court’s decision to dismiss a complaint under

|
I Minn. R. C.iv.- P'. 12.02(e) for failure to state ‘a claim upon which relief can be grénted.
Columbia Cas. Co. v. 3M Co., 314 N.W.2d 33, 36 (Minn. App. 2012), review denied (Minn.
June 19, 201.2). “When reviewing a case dismissed pursuant to Minn. R. Civ. P. 12.02(e)
. ., the question before [an appellate] court is whether theAcomplaint sets forth a legally
sufficient clalm for relief.” Hebert v. City of sz@ Lakes, 744 N.W.2d 226, 229 (Minn.
2008). Tobe légaliy sufficient, é complaint must include more ﬂlan just legal'conclusions.' |
1d. at 235. In evaluating'a motion to dismiss for failure to state a claim, the distri& court
is limited to “consider{ing] only t}_)e facts alleged in the complaint, accepting those facts as
frue, and . .. cons@[ing] all feasonéble inferences in favor of the nonmoving party.”
Bodah v. Lakeville Motor Express, Inc., 663 N.W.2d 550, 553 (Minn. 2003). ]jocuments
that are central to the partie;s’ claims axhldireferenced' inthe complaint, such as cénh‘acts, are
deemed included within the pleadings. Jn re Hennepin Cty. Recycling Bond. Litig. , 540
N.W.2d 494, 497 (Minn. 1995).
3. Soto’;- due-process claims under the Fifth Amendment and Fourteenth
-Amendmenf fail as a matter of law. Because DHS is a state agency and the Fifth
Amendment applies Ohli)f to “th? federal government or federal actions,” Soto has ho cause
of action. Under the F ifth Amendment, a “federal action” is necessary “before there is any
'deprivation of due process.” | Junior Chamber of Comm. of Kansas City, Mo. v. Missouri
State Jr. Chambgr of Comm., 508 F.2d 1031, 1033 :(Sth Cir. 1975) (quotation omitted).

And because Soto has no “legitimate claim of entitlement” with DHS amounting to a -
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‘;property interest,” 5e is not subject té due-process protections .under the Fourteenth
Amendment. Barnesv. City of Omaha, 574 F.3d 10ﬁ3, 1006 (8th Cir. 2009).
4, Soto’s 42 U.S.C. § 1983 claim also fails as a matter of law. “Section 1983
provides a federal forum to remedy many deprivations of civil liberties, but it does not
~ provide a federal forum for litigants who seek a remedy against a State for alleged
- deprivations of civil liberties.” Will v. Michigan Dept. of State Police, 491 U.S. 58, 66,
109 S. Ct. 23 04, 2309 (1989). “[N]either 2 staté nor its employees acting in their official
capacity may be sued under 42 U.S.C. § 1983.” | Carter v Peace Officers Standards and
Training Bd., 558 N.W.2d 267,273 (Minn. App. 1997). Soto’s complaint names only DHS
as a defendant and therefore fails. | |
5. Soto has alleged insufficient facts to support a failure-to-accommodate claim
under the Ameriqans with Disabﬂities Act (ADA), and he has not exhausted his
administrative remedies. Soto dqes not éllege thét he was discriminated against because
he has a disability or that he sought any accommodation for a disability while employed
by DHS. See Ballard v. Rubin, 284 F.3d 957, 960 (8th Cir. 2002) '(seﬁing forth
réquirements of ADA accommodation claim). In addifion, Soto failed to assert that he
exhausted his administra:tive remedies, a p:erequisité for bringing an ADA accommodation
claim. See Mclnerney v. Rensselaer Polytechnic Inst., 505 F.3d 135, 138 (2nd Cir. 2007)
(noting that accommodation claims brought under Title of tﬁe ADA must satisfy statutory
prerequisite to exhaus? administrative remedies); Randolph v. Rodgers, 253 ¥.3d 342, 347
n.8 (8th Cir. 2001) (“Title 1 of the ADA . . . require[s] exhaustion of administrative

remedies”).
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6. Soto’s contract-based claims a.re.factually insufﬁciént to support a cause of
action under either the terms of his collective-bargaining agreement or Minnesota law.
Soto assert_s that he was a probationary at-will employee at the time of his non-c;ertiﬁcation
and has alleged no facts suggesting that his status was altered by the terms of his collective-
bargaining agreement or that he had a reasonable expectation of continued employment.
As to the grievance process, Soto has alleged no facts showing that he was entitled to
* proceed to arbitration under the collective-bargaining agreement. Soto’s contract-based
claims are unsupported either by the terms of the collecti\.le-bargaining agreement or
Minneséta law. See Minn. Stat.l§ 43A.16, subd. 2 (2018) (“There is no presumption of
continued employment during a probationary period. Tenﬁinations . . . may be made at
any time during the probationary period subject to the provisions of . . . collective-
bargaining agreements[.]”); White v. Winona State Univ., 474 N.W.2d 410, 412 (Minn.

App. 1991) (recognizing the “widely-accepted rule” that “if a grievance procédure within

a collective-bargaining agreement is intended to be the exclusive remedy for an employee’s

- claims, employees cannot bring actions in state or federal court fqr breach of contract™).

7. To the extent that Soto raised a claim that the union violated a duty of fafr
representation, he failed to allege fécts that would support a claim an!d merely alleged a
legal conclusion regarding his right to continued employment. The fair-representation
doctrine “is derived from a union’s statutory. right to act as the exclusive bargaining
' representaﬁve of all efnpioyees in a designated bargaining unit.” ’ Eisen v. State, Dept. of

Pub. Welfare, 352 N.W.2d 731, 735 (Minn. 1984). As to non-certification, the collective-

bafgaining agreement states, “An Appointing Authority who does not certify a

4
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4

pfobationary employée shall notify the employee in writingAwith a c-:opy to the Local Union
of the reasoﬁs for the non-certification. The Unioﬁ shall ‘have thé right to challenge such
reasons through the third step of the grievance proceélure.” Soto offers no facts to suggest
that the union did not represent him in accordance with the collective-bargaining agreement
" because he was represented through the third stép of the grievance process. See Sonenstahl
V. ‘L.E.L.S., Incl}, 372 N.W.2d 1,5 (Minﬂ. App. 1985) (stating that the duty of fair
representation is ‘blfeached by a union when its conduct is “arbitrary, discriminatory or in
bad faith,” as “evidenced by fraud, deceitful action or dishonest conduct™) (quotatiops
omitted)). Soto’s fair-representation claim is also untimely, because he did not assert it
within 90 dayé as required by law. See' Allen v. Hennepin Czy., 680 N.W.2d 560, 563-65
('an App. 2004) (recognizing a 90-day statute of l_imitations for féir-representation
claims brought under collectivé-bargaining agreemeﬁ for public employees), reviéw
_denied (Minn. Aug. 17, 2004). |

8.  On appeal, Soto may not allege new claims of judicial bias and may not add

new defendants. See Bodah, 663 N.W.Zd at 553 (iiﬁﬁting consideration of motion to
dismiss for failure to state a claim to “only the facts alleged in the complaint™); Thiele v.
Stich, 425 N.W.2d 580, 582-83 (Minn. 1988) (stating, “An appellate court may not base its
decision on matters outside the record on appeal, and may not consider matters‘ not

produced and received in evidence below.”).

9. Soto’s reply brief was docketed after the date the appeal was set for nonoral
consideration by this court. We have fully conéidercdall of the parties’ submissions,

including Soto’s reply brief, in reaching our decision.

5 .
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IT IS HEREBY ORDERED:
1. The district court’s order is affirmed.
2. Pursuant to Minn. R. Civ. App. P. 136.01, subd. 1(b), this order opinion will

not be published and shall not be cited as precedent except as law of the case, res judicata,

or collateral estoppel.
Dated: June 30,2020 BY THE COURT
Is/
Judge Michael Kirk
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STATE OF MINNESOTA RECEVEB DISTRICT COURT

COUNTY OF RAMSEY JUL 30 2020 SECOND JUDICIAL DISTRICT

CLERK, U.S. DISTRICT COURT

ST. PAUL, MINNESOTA CASE TYPE: Employment

Honorable Leonardo Castro

Benjamin Mario Soto, Court File No.: 62-CV-19-3770
Plaintiff, :
FINDINGS OF FACT,
VS. A CONCLUSIONS OF LAW,
o ‘ " AND ORDER
AFSCME Union Council 5 Local 12181, and - .
Minnesota Department of Human Services, MOTION TO DISMISS

Defendants.

' The above-entitled matter came on for hearing on Augﬁst 16, 2019, before the Honorable
Leonardo Castro, Judge of Ramsey Couhty District Court, on Defendants’ (AFSCME Union
" Council 5 Local 12181 (“AFSCME”) and‘ Minnesota Department of -I-.Iuman Services (“DHS™))
Minn. R. Civ. P. 12.02(¢) Motions to Dismiss Plaintiff’s Complaint. Minnesota Solicitor General
'Liz Kramer and Minnesota Assistant Attorney General Hillary A. Taylor appeared on behalf of
DHS. Joshua D. Hegarty, Esg., and Gregg M. Corwin, Esq., appeared on behalf of AFSCME.
Plaintiff was present and appearéd pro se.
Based upon all the files, pleadings, records, proceedings herein, and the arguments and
submissions of the parties, the Court makes the following findings of fact, conclusions rﬁw?‘

order: ' - . - JUL 312020
w5
FINDINGS OF FACT US. DISTRICT COURT ST PAULY

L Defendant DHS is a department of the State govemment of Minnesota with

independent authority over its own employees. Minn. Stat. § 15.01 (establishing that the DHS is
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a department of state government); Minn. Stat. § 15.06, Subd. 6(2) (providing the commissioner
of each departmeﬂt with the authority to “appoint all subordinate employees and to prescribe their
duties”); Minn. Stat. § 245.03 (establishing DHS). | }

2, Defendant AFSCME is a labor union and a party to a collective bargaining !
agreement (“CBA”) with the State of Minnesota which determines the terms and conditions of
employment for state employees in bargaining units covered by the CBA.!

3. Plaintiff Benjamin Mario Soto filed his Summons and Complaint against
Defendants on May 23, 2019. Plaintiff is a former probationary employee of DHS, and was non-
certified? on February 14, 2019.

4. . Plaintiff began his position as an Office and Admin Specialist Intermediate through
a pre-probationary appointment in DHS’s Healtil Care Eligibility Oﬁerations division as a part of
the Connect 700° (“C700”) Program on July 25, 2018.

5. Plaintiff reﬁewcd and signed an “Acknowledgement of At Will Employment” prior
to starting at DHS on July 13, 2018.

6. After four months, Plaintiff’s pre-probationary C700 position was converted to a
regular probationary appointment with the same job position and rate of pay, effective on
November 21, 2018, with the expected end date of his six-month probationary period on May 21,

2019, per the AFSCME CBA.

! Defendant AFSCME appears to be misidentified in the caption of this matter as AFSCME Union Council 5 Local
12181. The correct AFSCME Local should be 2181.

2 The term non-certified refers DHS’s decision not to .offer. Plaintiff a permanent position due to alleged job
performance issues prior to the end of his probationary period.

3 Connect 700 allows eligible individuals with disabilities the opportunity to demonstrate their ability to perform a
specific position for up to 700 hours on the job. It is pre-probationary trial work program that undertakes a non-
competitive selection process for individuals with certain disabilities seeking employment in the classified service of

state government. https://mn.gov/mmb/careers/diverse-workforce/people-with-disabilities/connect700/
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7. On Februzary 14, 2019, DHS notified Plaintiff that it would ot be certifying or
converting his pbsition to permanent status due to performance issues. Plaintiff’s non-certification
occurred before he completed the probationary period and while he was still under at-will
cmi)loyment. Plaintiff’s official separation date from DHS was February 14, 2019.

8.  InPlaintiffs February 14, 2019 non-certification letter, DHS informed Plaintiff that
his non-certification was grievable through the third step in the grievance process, as identified in
the CBA. )

9. The CBA delineates AFSCME’s 4-step grievance process, stating that the third step
is a meeting with the employer, employee, and union representatives, and that arbitration of the
grievance is the fourth step, which is inapplicable here because it applies to permanent employees,
and not temporary, at-will employees.

10.  Plaintiff grieved his non-certification through the third step, and additionally
requested that AFSCME take his case to arbitration. On February 27, 2019, Plaintiff and
representatives of AFSCME met with representatives of DHS to hold a third—stép grievance
meeting regarding Plaintiffs non-certification and removal from employment. Atthis meeting,
AFSCME representatives argued on Plaintiffs. behalf that he should not be removed from
employment. Plaintiff also had the opportunity to speak on his own behalf at this grievance
meeting about why he should not have been removed from employment and did in fact do so.
Plaintiff contacted AFSCME on April 29, 2019, and asked why his grievance would not be
taken to arbitration. In response, he was informed that his employment was "at will" due to
being probationary and that the grievance would not be arbitrated. AFSCME informed Plaintiff

that the fourth step was not an applicable grievance step under the CBA.
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1. Plantiff’s claims all relate to his non-certification. He includes in his Complaint
and attachments various vague and broad allegations against DHS about false statements, lack of
accommodations, and violating his rights under the AFSCME collective bargaining agreement by
non-certifying him without “just cause,” even though h'e was a probationary employee. Plaintiff
alsb alleges that AFSCME and its union representative misrepresented him through the process of
his non-certification and separation from DHS.

12.  Plaintiffis pro se. His Complaint and supporting materials do not delineate specific
counts against Defendants. It appears that Plaintiff assérfs against DHS a federal procedural due
process claim and an Americans with Disabilities Act (“ADA”) failure-to-accommodate claim.
Plaintiff also appears to bring a misrepresentation claim against AF SCME.

13. . Defendants moved to dismiss Plaintiff’s Complaint on the grounds that Plaintiff’s
Complaint failed to state a claim upon which relief could be granted. Defendants supported their
motion with briefing pursuant to Minnesota Rule of General Practice 115.

CONCLUSIONS OF LAW
1. Motion to Dismis_s Stapdard

1. Where a complaint fails to state a claim upon which relief can be granted, dismissal
With prejudice and on the merits is appropriate. Martens v. Minn. Mining & Mfg. Co.,616 N.W.2d
732, 748 (Minn. 2000).

2, Under Minnesota Rule of Civil Procedure Rule 12.02(e), a party may move to
dismiss a claim in lieu of filing a formal answer to test the claim’s legal sufficiency. Barton v.
Moore, 558 N.W.2d 746, 749 (Minn. 1997). Consequently, only documents embraced by the
pleadings may be considered. In re Hennepin Co. Recycling Bond Litig., 540 N.W.2d 494, 497

(Minn. 1995). Documents that are central to the parties’ claims and referenced in the complaint
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or counterclaim are embraced by the pleadings. Id at 497 (“[t]he court may consider the entire
written contract when the complaint refers to the contract and the contract is central to the claims
alleged™).

3. When considering a motion to dismiss, the court must accept as true the factual
allegations contained in the pleading, construing ali reasonable inferences in favor of the non-
moving party. Bodah v. Lakeville. Motor Express, Inc., 663 N.W.2d 550, 553 (Minn. 2003).
However, the court is not bound by any legal conclusions asserted in the pleading. Bahr v. Capella
Univ., 788 N.W.2d 76, 80 (Minn. 2010). A sufficient complaint “requires more than labels and
conclusions.” Hebert v. City of Fifty Lakes, 744 N.W.2d 226, 235 (Minn. 2008) (quoting Bell Atl.
Corp. v. Twombly, 550 U.S. 544, 570 (2007)). “[L]egal conclusions masquerading as factual
conclusions will not suffice to prevent a motion to dismiss.” Jd. (internal quotations and citation
omitted). A district court may only dismiss a complaint under Rule 12.02(g) if “it appears to a
certainty that no facts, which could be introduced consistent with the pleading, exist which would
support granting the relief demgnd > Walsh v. US. Bank N.A., 851 N.W.2d 598, 602 (Minn.
2014) (quotation omitted).

4. . Minnesota Rule of Civil Procedure Rule 8.01 requires every complaint to contain
“a short and plain statement of the claim showing that the pleader is entitléd to relief and a demand
for judgment for the relief sought.” Applying the Rule 8 standard, the Supreme Court stated in
Mumm v. Mornson that “[t]he complaint should put the defendant on notice of thé claims against

him.” 708 N.W.2d 475, 481 (Minn. 2006).




II.  Plaintiff’s Claims Against DHS

A. Procedural Due Process
5. Plaintiff alleges that DHS violated his procedural due process righté under the Fifth
| Amendmént of the U.S. Constitution. Plaintiff’s Fifth Amendment claims must be dismissed
bécause DHS is a state agency, and the Fifth Amendment only applies to federal actors. Barnes v.
City of Omaha, 574 F.3d 1003, 1005 n.2 (8th Cir. 2009) (“Fifth Amendment’s Due Process Clause
applies only to the federal government or federal actions[.]”); State v. Pluth, 195 N.W. 789, 790

(Minn. 1923).

6. Plaintiff does not refer to the Fburtéenth Amendment in his Complaint. However,

to the extent his Complaint appears to allege that DHS violated his due process rights under the

Fourteenth Amendment, he has failed to state a procedural due process claim. Plaintiff was an at-

will, probationary employee without any constitutionally protected property interest in continued .

employment with DHS.

7. To bring a procedural due process claim, Plaintiff must first have a protected
property or liberty interest affected by the alleged violation. State v. Behl, 564 N.W.2d 560, 566
(Minn. 1997); Phillips v. State, 725 N.W.2d 778, 782 (Minn. App. 2007); see, e.g., McIntire v.
State, 458 N.W.2d 714, 718 (Minn. App. 1990) (dismissing due process claim when plaiﬁﬁﬂ" failed
to “demonstrate an independent property interest”) (citing Bd. of Régents of State Colleges v. Roth,
408 U.S. 564, 577 (1972)). Only those interests to which an individual has ;:1 “legitimate claim of
entitlement” are subject to due process protections. Roth, 408 U.S. at 577; Phillips, 725 N.W.2d
at 783. A “legitimate claim of entitlement” stems from state law or an independent source like a
contract which is sufficient to establish “mutual explicit undcrsfantiings” of entitlément. Barnes,

574 F.3d at 1006 (internal quotation marks and citation omitted).

D
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8. Here, state law and the AFSCME CBA determine that Plaintiff did not have a
protected property interest in continued employment. State law provides that “[tJhere is no
presumption of continued employment during a i)robaﬁonary period. Terminations or demotions
may be made at any time during the probationary period subject to the provisions of this section
and oéllectiVe bargaining agreements[.]” Minn. Stat. § 43A.16, Subd. 2. And nothing in the CBA
altered Plaintiff’s status as a purely at-will probationary employee, although the CBA allows

| probationary employees certain procedural processes to grieve non-certification. Plaintiff had no
protected property interest in continued employment; thus, Plaintiff’s procedural due process claim
fails. See, e.g., Willis v. State, No. C5-96-2289, 1997 WL 193894, at *1 (Minn. App. Apr. 22,
1997) (dismissing procedural due process claim because plaintiff as a probationary employ.ce “had
no protected property interest in continued employment”). |

9. Plaintiff argues that he had a property interest in continued employment because he
was a “just cause” probationary employee by virtue of moving from the C700 pre-probationary
status to probationary status for his position. However, “[t]o have a property interest in a benefit,
a person . . . must have more than a unilateral expectation of it. He must, instead, have a legitimate
claim to it.” Roth, 408 U.S. at 577. Plaintiff’s attachment to his Complaint clearly shows that his
copversion ﬁom C700 pre-probationary status to probationary status on November 21, 2018, was
considered at-will and “part of the selection process”'to determine Qhether he would be able to
perform in the position sufficient to attain permanent employment status, pursuant to the applicable

AFSCME CBA.

4 article 16, Section 5 of the AFRSCME CBA states: “The appointing authority shall not discharge any permanent
employee without just cause.” There is no presumption of continued employment for probationary employees in the
CBA.

7
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10.  Plaintiff also has no direct cause of action under the Fifth or Fourteenth
Amendments. Plaintiff’s federal constitutional claims are dismissed to the extent he is not
asserting them under § 1983. While an action may be brought under § 1983 to *““vindicate rights
conferred by the Constitution,’ é party cannot assert a direct cause of action for a constitutional
violation.” Sanvee v. Hennepin Cty. Human Servs., No. CIV. 10-527 RHK/ISM, 2012 WL |
4128388, at *14 (D. Minn. Aug. 13, 2012) (citing Wils;m v. Spain, 209 F.3d 713, 715 (8th Cir.
2000)); see Wax'n Works v. City of St. Paul, 213 F.3d 1016, 1019 (8th Cir. 2000).

B. 42 US.C. §1983 | |

11.  Plaintiff’s federal constitutional claims against DHS fail as a matter of law because
a state and its agencies are not “persons™ subject to suit under 42 U.S.C. § 1983. Will v. Mich.
Dep 't of State Police, 491 U.S. 58,71 (1989); Carter v. Peace Officers Standards & Training Bd.,
558 N.W.2d 267, 273 (Minn. App. 1997).

12.  To the extent Plaintiff is seeking damages under the Minnesota Constitution, those
claims must also be dismissed because stating a claim under § 1983 only involves alleged
violations “under the federal constitution or a federal statute.” Johnson v. Morris, 453 N.W.2d 31,
34 (Minn. 1990). Moreover, Minnesota does not have a § 1983 equivalent to seek damages for
alleged constitutional violations. See Mitchell v. Steffen, 487 N.W.2d 896, 905 (Minn. App. 1992);
Birdv. State, Dep’t of Pub. Safety, 375 N.W.2d 36, 40 (Minn. App. 1985). Nor does the Minnesota
Constitution provide a private cause of action for damages. See Riehm v. Engelking, 538 F.3d 952,
969 (8th Cir. 2008); Bird, 375 N.W.2d at 40. To the éxtent Plaintiff alleges any claims for damages

under § 1983 for state constitutional or statutory violations, those claims should be dismissed.” -

5 Plaintiff cites a variety of sources as a basis for his claims, however, none are applicable to this case. Plaintiff has
no independent cause of action or viable claim under Minn. Const. Art. I, Sec. 8, or the Fifth Amendment or Article
VI of the United States Constitution. See Hoeft v. Hennepin Cty., 754 N-W.2d 717, 726 (Minn. App. 2008) (Minn.
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C. ADA Failure-to-Accommodate

13.  Plaintiff's ADA claims must be dismissed because he failed to exhaust his
administrative remedies with respect to these claims. The ADA incorporates the administrative
procedures and requirements usedm Title VII matters. 42 U.S.C. § 121‘1 7(a); 42 U.S.C. § 2000e-

5(), (£)(1); Hayes v. Blue Cross Blue Sh;'eld of Minn., Inc., 21 F. .Supp. 2d 960, 969 (D. Minn.

1998). In order to initiate a lawsuit under the ADA against his employer, a plaintiff is first required

to exhaust his administrative remedies. See 42' U.S.C. § 12117(a); 42 U.S.C. § 2000‘e~5(b), (e),

(H(1).. Exhaustion requires (1) timely filing a charge of discrimination with the EEOC setting forth

the facts and nature of the charge and (2) receiving notice of the right to sue. Williams v. Little

Rock Mun. Water Works, 21 F.3d 218, 222 (8th Cir. 1994). “Exhaustion of administrative
remedies is central to [the ADA’-s]' statutory scheme because it provides the EEOC the first
opportunity to investigate discriminatory practices and enables it to perform its roles of obtaining
voluntary compliﬁnce and promoting conciliatory efforts.”8 Id

14,  Here, Plaintiff does ﬁot allegg in his Complaint that he filed a charge of
discrimination or received a righf-to-sue letter regarding his ADA failure-to-accommodate or
discrimination claims. Thus, Plaintiff has failed to exhaust his administrative remeédies prior to
filing this lawsuit, and his ADA claims are dismissed.

15.  Alternatively, Plaintiff has failed to allege sufficient allegations to state an ADA
failure-to-accommodate claim. To successfully allege a failure-to-accommodate claim under the

ADA, a plaintiff must show that the employer had knowledge of his disability, the employee

Const. Art. I, Sec. 8, “is not a separate and independent source of legal rights,” nor does it guarantee a redress for .

every wrong); Armstrong v. Exceptional Child Ctr., Inc., 135 S. Ct. 1378, 1383-85 (2015) (finding Supremacy Clause
was not a private litigant’s “source of any federal rights, and certainly does not create a cause of action).

$ Wittiams analysis in the context of Title VI is applicable here, since “{bly its terms, the ADA incorporates several
of the ‘powers, remedies, and procedures,” of Title VII . . . into its own regulatory scheme.” McKenzie v. Lunds, Inc.,
63 F. Supp. 2d 986, 1000 (D. Minn. 1999); see 42 U.S.C. § 12117(a). :

9
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requested accommodations or assistance for his disability, the employer failed to mal.(e a good
faith effort to assist the employee in seeking accommodations, and the. employer could have
provided a reasonable accommodation but for lack of good faith. Ballard v. Rubin, 284 F.3d 957,
960 (8th Cir. 2002); see Scheiderich v. City of Minneapolis, Case No. C8-00-185, 2000 WL
1051976, at *2-3 (Minn. App. Aug. 1, 2000). Plaintiff's- Complaint failed to establish a prima
Jacie case: Plaintiff failed to show how he was discriminated against based on his purported
disabilities, whether he made an accommodation request, whether DHS failed to make a good faitﬁ
effort to assist Plaintiff in seeking accommodations, and whether DHS could have provided a
reasonable accommodation but for lack of good faith. Thus, this claim is dismissed.
D. Collective Bargaining Agreement Provides the Exclusive Remedy
16.  Because Plaintiff’s exclusive remedy regarding his non-certification was to follow
the grievance procedure in the CBA, his claims regarding the same fail as a matter of law. Under
Minnesota law, if a plaintiff’s areas of dispute are subjects encompassed by the applicable CBA

and its grievance processes, then the CBA provides the sole remedy. White v. Winona State Univ.,

474 N.W.2d 410, 412 (Minn. App. 1991) (“widely-accepted rule” in Minnesota that “if a grievance -

procedure within a collective bargaining agreement is intended to be the exclusive remedy for an
employee’s claims, employees cannot bring actions in state or federal court for breach of
contract™).

17. The employment issues about which Plaintiff complains—non-certification and the
grievance process—are terms and conditions of employment under the CBA. The CBA contains
a grievance procedure when a probationary employee is non-certified, which provides the Union
aright to challenge the reasons for a probationary employee’s non-certification “through the third

step of the grievance procedure.” AFSCME CBA, Article 12, Section 10.F. Plaintiff, even as a

10
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probationary employee, as a member of AFSCME, could grieve his non-certification and pieads

that he did so. ‘Thus, the Court has no basis to extend judicial review over Plaintiff’s contract

claims: Willis, 1997 WL 193894, at *2 (finding no basis to extend “direct judicial review for an

alleged ‘breach of the collective bargaining agreement,” in.a case with a plaintiff under
- probationary employment). |

I10. Plaintiff’s Claim Against AFSCME .

A. Breach of Duty of Fair Representation

18. Plaintiff generally alleges in the Complaint that AF SCME misrepresented him
but does not reference the "duty of fair representation.” Minneéota cguxts have recognized that
a unjon who is an exclusive émployee representative owes a duty of fair representation to the
employees who it represents. See Eisen v. State, Dep't of Public Welfare, 352 N.W.2d 731,
735, (Minn. 1984) ("The judicially created doctrine of a duty of fair representation is derived
from a union's statutory right to act as the exclusive bargaining representative of all employees
in a designated bargaining unit."). To the extent that Plaintiff asserts a claim against AFSCME
for failing to represent him, such claim must be evaluated as a claim that AFSCME has

- breached its duty of fair representation.

19. In order to establish a violation of the duty of fair representation, an employee
must show that the exclusive representative engaged in conduct which is "arbitrary,
discriminatory, or in bad faith." Whipple v. Independent School Dist., 424 N.W.2d 559, 565,
(Minn. Ct. App. 1988). Plaintiff has not alleged that any action of AF SCME‘-S was arbitrary,
discriminatory, or in bad faith, such that Plaintiffs claims against AFSCME must be
dismissed. “To-establish a breach of that duty [of fair representation] requires proof of arbitrary

orbad faith conduct on the part of the union by “substantial evidence of fraud, deceitful action
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‘or dishonest conduct.’” Davis v. Boise Cascade Corp., 288 N.W~2gi 680,683, (Minn. 1979) |
(quoting Amalgamated Ass'n of St., Elec. Ry. & Motor Coach Employees v. Lockridge, 463

- U.S8.274 (1970). The only conduct Plaintiff has alleged related to any dishonest conduct is the
allegation that AFSCME representatives were dishonest with him in'informing him that his
employment was "at will" énd he could be rexnoved from employment at any time.' Plaintiff
has alleged a legal conclusion regarding his rights to continued employment which this Court
is not obligated to accept as true on a motion ¥o dismiss. Bahr v. Capella University, 788.
N.W.2d 76, 80 Minn. 2010). -

20. Minnesota law provides that "There is no presumption of continued employment

duringa probationary period. Terminations or demotions may be made at any time during the
probationary period subject to the provisioﬁs of this section and collective bargaining
agrcemehfs." an Stat. § 43A.16, Subd. 2. A probationary employee of the State of
Minnesota may clearly be removed from emi)loynmlent at any time during the probationary
period unless otherwise limited by a collective Bargaining agreement.

421. The CBA between AFSCME and the State of Minnesota specifies that "The
Appoinﬁng» Authority shall not discharge any permanent empioyee without just cause-;‘
While permanent employees are protected from t;erxr;ination "at will," nonpermanent
employees, such as p;'obatibnary emplo&ees, are not so brotected._

22. . AFSCME's conduct in informing Plaintiff his employment was "at will" was
not “arbitrary, discriminatory, or in bad faith" or "fraud, deceitful action or dishonest
conduct." AFSCME representatives c?)uld not, and should not, have argued that "just cause"

was required for Plaintiff to be removed from employment. AFSCME correctly informed

12
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Plaintiff of his rights with respect to continued employment and engaged in conduct as
‘authorized by the CBA in an attempt to keep Plaintiff in his position witﬁ DHS.

23.  Further, any claims made by Plaintiff that AFSCME has failed to represent him
are barred by the applicable statute of limitations for such a claim: The "duty of fair
represeﬂtation" is a judicial doctrine derived from a union's statutory right to act as the
exclusive representative of the employees it represents. Eisen v. State, Dep't of Public
Welfare, 352 N.W.2d 731, 735 (Minn. 1984). Minnesota courts have established that in a
matter such as this, where a former employee brings a claim against a public employer for
wrongful discharge and against a union representative for a breach of the duty of fair

| representation, such claims must be brought within 90 days. Allen v. Hennepin County, 680

it

__N.W.2d 560, at 563, (Minn. Ct. App. 2004). This 90-day period begins to run at the time that

the former employee "knew or should have known of the union's breach.” Id. Plaintiff’s
&, JESS——

response to AFSCME’s motion to dismiss spéciﬁcally references the February 27, 2019

grievance meeting as an instance in which AFSCME failed to represent him, by informing

him that his employment was "at will" and failing to argue that "just cause" was required for

his termination. Plaintiff served his Summans and Complaint on AFSCME after the 90-day

eriod had expire MA/ fqu 574,..)(‘} S-Mbﬂ Z LW@Z_,
)\ jﬂr«gl dbad expired. K,ﬁ d)g) 149 [o3 CV’ 2&5‘

el & ns24. Plaintiff has failed to state a claim that he was entitled to some form or level of
representation from AFSCME that he did not rccéive. He has also failed to state a claim that
AFSCME’s representation was arbitrary, discriminatory, or in bad faith. Plaintiff has failed
to state a claim that AFSCME failed to adequately represent him and no facts could be
introduced which would support such a conclusion. As such, dismissal of this claim is

appropriate. Bahr v. Capella University, 788 N.W.2d 76, 80 (Minn. 2010).

i3
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ORDEﬁ
1. Defendant DHS’s Motion to Dismiss Plaintiff’s Complaint is GRANTED;
2. Defendant AFSCME's Motion to Dismiss Plaintiff's Complaint is GRANTED;
3. Plaintiff’s Complaint is DISMISSED with PREJUDICE. o
4. The attached Findings of Fact and Cenclusions of Law are incoxpdrated herein.

LET JUDGMENT BE ENTERED ACCORDINGLY.

Dated: September 10, 2019

Thk Hoporable Leonardo Castro
District Court Judge

14
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STATE OF MINNESOTA ’ September 15, 2020
Grriccor
IN SUPREME COURT APPELLATE COURTS
A19-1790
Benjamin Mario Soto, R E @ E 5
Petitioner, ’ VE D
SEP 30 2020

. CLERK, U.S. DISTRICT COURT

AFSCME Union Council 5 Local 12181, ST. PAUL, MINNESOTA

Respondent,
Minnesota Department of Human Services,

Respondent.

ORDER
Based upon all the files, records, and proceedings herein,
IT IS HEREBY ORDERED THAT:
1. . The motion of petitioner Bcnjamin. Mario Soto for leave to proceed in forma
pauperis bé, and the same is, granted.
2. The motion of petitioner Benjamin Mario Soto to correct the petition for
review filed on July 29, 2020 be, and the same is, granted. The corrected pages to the petition

for review are accepted as filed as of August 24, 2020.

3. The petition of Benjamin Mario Soto for further review be, and the same is,

denied.
Dated: September 15, 2020 BY THE COURT:
o SCANNED
Chief Justice sep 30 0t

4.5, DISTRICT COURT ST PAUL




