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Opinion issued July 2, 2019

In The

Court of Appeals
For The

FFivgt Bistrict of Texas

NO. 01-18-00461-CR
NO. 01-18-00462-CR

GILBERTO ANTONIO GUILLEN-HERNANDEZ, Appellant
V.
THE STATE OF TEXAS, Appellee

On Appeal from the 458th District Court
Fort Bend County, Texas "
Trial Court Case Nos. 16-DCR-075926 & 17-DCR-076852

MEMORANDUM OPINION
Appellant, Gilberto Antonio Guillen-Hernandez, was found guilty by a jury

of the continuous sexual abuse' and sexual assault® of his minor daughter,

' See TEX. PENAL CODE § 21.02 (continuous sexual abuse).
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“Martha.” The jury assessed Appellant’s punishment at life in prison for the

continuous-sexual abuse offense and at 20 years for the sexual-assault offense.
Appellant appeals both judgments of conviction.” In a single issue, raised in both
appeals Appellant argues that the trial court abused its discretion when it overruled

hrs hearsay objeetlon to the testnnony of the outcry witness because Martha made
the outcry through a Spanlsh languaée mterpreter | -

We)afﬁrm both Judgments of convrctron.

| :Baekground

Martha is Appellant S brologrcal daughter When she was 13 years old
Martha emrgrated to Texas from El Salvador Martha hved in El Salvador w1th her
mother | but her mother did not come to Texas Appellant already lived 1n‘ Texas
wrth h1s grr frlend her chrldren and Martha’s half-srblmg Even though she had
not seen Appellant since she was four years old, Martha moved in with 'Appellant
and hlS famlly, who yvere l1v1ng in a small trailer in Fort Bend County o

About a week aﬁer her arrlval .Appellant sexually abused Martha by

reachlng under her clothes to massage her breasts and her vagma Two months

Lo A . K
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2 See id. § 22.011 (sexual assault).. =~ .. ... . . ., .

- .. ‘Martha” is a pseudonym ysed to protect the identity of the child complainant.

_ Appellate cause number 01-18-00461-CV corresponds to trial court cause number

" 16-DCR:075926 (contmuous sexual abuse) and appellate cause fiumber 01-18-

00462-CR corresponds to trial court cause number 17-DCR-076852 (sexual
assault).




later, the famrly moved to a larger trailer home where Martha llved w1th Appellant
from the ages of 13 to 15 She later testlﬁed at trlal that there Appellant sexually

¥l

abused her many times” in 1nult1ple ways, mcludlng puttmg hlS pems and hlS

ﬁrtgers in her vagma and engag-mgl‘m‘ora’l‘s‘e;c w1th her R

| Martha -did not tel'l ahyone'ahoutthe ser-(ual abuseuntll shewas 1‘5. years old.
She revealed to a teacher that Appellant was sexually abusmg her, but she d1d not
provide details of the abuse. The teacher leiontaeteld Chrld Protectr\‘/e ’Serv1ces.(((-3P‘S)

!

and reported the sexual abuse. CPS 1nvest1gator, K. Amos, was sent to interview
Martha at her school.
Amos earned that Martha did not speak Enghsh well because her natlve

language was Spamsh Amos spoke some Spamsh but she was not proﬁcrent in the

v
R .

language Amos needed a Spamsh Enghsh translator to interview Martha. Amos

.‘ ‘“
v : Ld . . -t

used a translator with Language Line, a translanon company CPS commonly used

and whlch Amos had used many times. Durmg the 1nterv1ew, Amos and Martha

were in a room together, and the translator was on speaker phone, translatmg both

sides of the interview. Using her computer, Amos transcribed word-for-word what

. a i

the translator was relaying as Martha’s answers. Amos also made an audio
recording of the interview on her computer, which ske password protected. -
The' day after the inferview; Martha underwent a seXual assault exatmination

at the hospital. Using a Spanish-English translator, Marlth:a to._l'drrnedical personnel

v
.



durlng the exarnlnatlon that Appellant had started abusmg her one or two weeks

after she arrived in Texas. She said that the abuse had contrnued for two years,

occurring two to three times per week
Martha also reported to the doctor that the most recent sexual abuse had

oecurred two. days earher. Durmg the exammatron medrcal staff swabbed

Martha’s vagma and eollected her underwear to preserve blologrcal ev1dence A

forensic examination reyealed the presence of semen on Martha’s vaginal swab
and in the crotch of her underwear o |
| Appellant s sexual abuse of Martha was reported to the Fort Bend County
Sheriff’s Office, which investigated the report. A search warrant was obtamed for
Appellant S ce]l phone A photograph ‘taken in Martha S bedroom was found on
the phone It showed Martha holdlng Appellant s erect pems o o
A buccal swab was taken from Appellant for DNA analy51s" Aﬁelomparrson
of Appellant S DNA wrth the DNA proﬁle obtained from the semen fouhd in
Martha’s underwear showed that it was 9.52 septillion times more likely that the
semen- came from Appellant than an unhnown person ;
Martha also reported that Appellant ‘had takenher to a motel to -have sex.
The poh'ce _obtalne_d survelllance_'lv:ld'eo "fro,m_"‘the 'motel _' Where Ma'rtha said

Appellant had taken her! The s’ur\'/elillanc'e_"\'/_i'd_éov showed Appellant _'andi:l‘:_l\/lartha

(R



lkmg toward a motel room. A recerpt obtamed from the motel conﬂrmed that

TR

Appellant had rented a room that day

P N X

Appellant was charged w1th the offenses of continuous sexual abuse and

sexual assault. Pursuant to Code of Criminal Procedure article 38.072 the trial

court conducted a pretnal hearmg to determlne whether CPS 1nvest1gator Amos

1 [P
e

could testrfy at trial as an outcry wrtness See T}:x CODE CRIM. PROC art. 38.072.

Amos testll’red at the hearmg tegardmg the crrcumstances‘ and content ’of the
outcry. She testrﬁed about her use of the Spanrsh Enghsh mterpreter from
Language Lme to interview Martha Amos also stated that she audro recorded the
1nter‘y1eyv on her .computer | R )

At the end of the hearmg, Appellant objected that Amos should not be
permltted to testlfy as the outcry w1tness because Martha had not made a ‘t‘rmely

outcry Appellant also objected to Amos S testlmony on the basrs that Amos could

not verlfy the accuracy of the Spamsh Engllsh translatlon of Martha S outcry

statement

3 Code of Criminal Procedure article 38.072 provides that, regarding certain sexual
offenses involving children under the age of.14;:the first statement by.the child to
a person 18 years of age or older, other than the defendant, that describes the
alleged offense is not inadmissible hearsay,if other statutory requirements are met.
TEX. CODE CRIM. PROC. art. 38.072, '§'2(a)—(b) (setting out requirements,
including that trial court must, find that, statement is “reliable based on,the time;
content, and circumstances of the statement”) see Martinez v. State, 178 S. W.3d
. 806, 811 (Tex. Crim. App. 2005) (“Article 38.072 is a, rule of evidence
~ admissibility, allowing trial courts fo admit some hearsay statéments il the
prosecution of certain offenses against children when those statements are made
under the specified conditions.”).
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The trial court overruled Appellant’s objections to Amos’s testimony. The

trial court made ﬁndings of fact and conclusions of law in which it concluded that
g P . ot . P _{, . ) . ' . g o . s
Amos was the proper outcry W1tness and that Martha S outcry statement was

admrssrble In support of 1ts rulmg, the court found that Amos met the statutory

requrrements of Artlcle 38.072. It also found that Amos commonly used”

Language Llne tr anslatlon service “to speak thh Spamsh Speakers And the court

found that Amos “indicated that Mattha . . . appeared to understand the
translation.”
.

At trial Appellant again objected to Amos S testrmony about Martha S
outcry Appel]ant argued that Amos S testlmony constrtuted “doube hearsay
because it was derlved from the Language Llne mterprete1 S Spanrsh to linéhsh
translatlon of Mattha S outcry sltatements Appellant questloned the’ translatton $
reltabrhty and accuracy because the audro recordmg that Amos made of Martha’s
outcry could not be vacce'ssed. Amos had passvtlord protected 'the.recordi‘ngrand
could-not ‘remember the password, “s.o the recordedb :interview could notnbe played.
Appellant ar gued that because he could not llsten to the recorded 1nterv1ew there

K re “ .0 J I

was no way to insure the translatron 5 accuracy and re 1ab1 1ty

Out51de the presence of the Jury, the trlal court conducted a hearmg to

determine the admrssrbrhty of Amos s testrmony After Amos was questroned on

voir dire, the court found the translation to be reliable and overruled Appellant’s




hearsay objectton permtttmg Amos to testtfy about Martha S outcry as translated

et :

by the Language Lrne mterpreter

Amos testrﬂed at trral that Martha told her that Appellant “had touched her

SV P

wrth hlS hands wrth hrs pems ” Amos stated that Martha “sald [Appellant] had put

hrs mouth on her 1nt1mate parts [Martha] sa1d that she had been made to put her

mouth on hts pents And she sard that 1t had been happenmg for two years

begmnmg when Martha was 13 Martha told Amos that the sexual abuse happened

i’ !

at home and that it happened “all the time.” Amos testrﬁed that Martha told her

that Appellant had taken her to a motel two days before the interview to have sex.

f- FT A R TN

Amos satd that she d1d not ask Martha extensrve detarls about the abuse because

she knew Martha would also undergo a separate forensic interview.

]
; S

Martha also testlfred at tr1a1 Martha descrrbed the sexual abuse by Appellant
that she endured from ages 13 to 15 Other State S wrtnesses 1ncluded the physrctan

who conducted Martha S sexual assault exammatlon mvesttgatmg poltce off'cers

Y

and the forensm examiners who processed and analyzed the DNA evrdence In
addrtron the State offered documentary evidence including Martha’s medical

records from the sexual assault examrnatton and the expltctt photo from
Appellant S cell phone as well as photographrc and documentary evrdence to

' . i : ~', "'5" O .

support Martha’s clarm that Appellant took her to a motel to have sex.




The Jury found Appellant gutlty of the offenses of contmuous sexual abuse

of a Chlld and sexual assault The Jury assessed Appellant S punrshment at lrfe in
e v R R P L CUNL LT S A '
pr1son for the contmuous sexual abuse offense and at 25 years in prrson for the

sexual assault offense. This appeal followed.
Admission of Amos’s Testimony

In his sole issue, Appellant contends that the trial court abused its discretion

by overruling his hearsay objection and admitting Amos’s testimony regarding
Martha’s translated outcry statements.® Appellant argues that, because the

Language Line interpreter’s translation was inadmissible hearsay, Amos’s
testimony regardrng the translatlon should not have been admltted The State

¢

responds that the translatlon dld not add a layer of hearsay because the record

shows that Martha authorized the 1nterp1eter to speak for her or adopted h1m as her

!

agent for purposes of the translatron of her outcry statement.

A.  Standard of Review
A trial court has broad discretion in determining the admissibility of
evidence. Allridge v. State, 850 S.W.2d 471, 492 (Tex. Crim. App. 1991).

Appellant does not contend that Amos’s outcry testimony was hearsay because the
requirements of Article 38.072 had not been satisfied. To the contrary, at the
hearing on the admissibility of Amos’s testimony during trial, Appellant s counsel
acknowledged that Amos was “the appropriate outcry witness.” Appellant’s
objection to Amos’s testimony at trial was that the translation from Spanish to
English of Martha’s outcry statement added a layer of hearsay to which there was
no exception to make it admissible.




Consequently, an appellate court revrews a trtal court S decrsmn admlttmg or

excludmg ev1dence for an abuse of dtscretron Martmez V. State 327 S W 3d 727

Ir

736 (Tex Crlm App 2010) Saavedra 12 State, 297 S W 3d 342 349 (Tex Crlm
" ff:.(.h;v' [T

App. 2009)
B.  Applicable Legal Principles

Hearsay is an out- of-court statement offered for the truth of the matter

_, e N i o atms -

asserted TEX. R EVlD 801(d) Hearsay statements are not adm1s31ble unless they
fall under a recogmzed exceptlon to the hearsay rule Id 802 803 To be
adm1s51ble each level of hearsay must fall under an exceptron See Crane v. State

786 S W 2d 338 353- 54 (Tex Crim. App 1990)
In the eontext of translations, the Court of Criminal Appeals has held that an

Sy i

interpreter's translatron does not add a layer of hearsay 1f the mterpreter 1s actmg
as a “language condu1t ”? translatrng the statement of one who has authorlzed h1m
to translate or adopted the mterpreter as h1s agent Saavedra 297 S W 3d at 346—

47. To determme whether the mterpreter was actmg as an agent courts consrder

R T T L)

the followmg four factors (l) who supplted the 1nterpreter (2) whether the

§

1nterpreter had a motive to mlslead or drstort (3) the qualtﬁcatlons and language

skills of the mterpteter and (4) whether actlons taken after the translated statement

IIIII

i
1

weére consistént with the stat‘ement. Id, at‘.348|}'_ ‘ -




As the Court of Criminal Appeals noted in Saavedra, these four factors not
only demonstrate whether the interpreter was acting as an agent and authorized to

Speak but atso relate to “the ultrmate rehabrlrty of the proffered evrdence;always
a core consxderatlon 1Yn fashlonlng' é@ exceptlon to the genelal rule agarnst
adm.iltt‘inrg hearsay evidence over objection.’.’ Id. at 349.‘ No one factor is either
»necessary o‘r' sufficient to establish thatlan interpreter acted as a tanguage conduit'
rather the factors are re]ated and 1nust be consrdered together See Saaved;a V.

State, No 05— 06—01450—CR 2010 WL 2028111 at *4 (Tex App. —Dallas May

24 2010 no pet) (mern op not desrgnated for pubhcatlon) (cmng Saavedza 297

‘SW3d at 349)) Fmal]y, the proponent of the evidence bears the burden of

demonstratmg to the satrsfactron of the trial court that after taklng these factors

>

into account, the odt-of-codrt translation is admissiblet Saavea’m, 297 S.W.3d at
349. | |

C | Analysisl

| 'Becauselthe interpreter, employed by Language’Lines translation slervice,
was supplred by CPS both 51des agree that the 1nterpreter was not supplled by

erther party in th1s case.’ Cf Dzaz V. Stale No 08—07—00323 CR 20]0 WL

e

Althotigh CPS is a state agency, nothing shows that CPS or Amos were working
with- law enforcement or the prosecution with- respect to Martha’s outcry
statement. See Wilkerson v. State, 173 S:W.3d 521, 528-29 (Tex. Crim. App.
2005) (recognizing that law enforcement ,ferrets out crime, investigates its
commissions, arrests perpetrators, and gathers evidence for possible prosecution

10



109703 at *8 (Tex App.—El Paso 2010, pet d1sm d) (not desrgnated for

'v'l'

publlcatlon) (mdlcatmg that “nerther palty” supphed CPS caseworker who
s ot . . ;.) *

translated defendant S confessron to law enforcement) Thus the ﬁrst Saavea’ra

. . (..
G gt e : . it Lt

factor is neutral vyeléhlng ne1ther in favor of nor agalnst admrss1b111ty See Moland
V. State, No. 01- 10—00869 CR 2012 WL403885 at *4 (Tex App _—Houstoh [vlst
Drst] Feb 9 2012 pet ref’d) (not desrgnated for pub rcatlon) (determmmg that
when neither party supphed 1nterp1eter first factor was neutral)

| Regardmg the second Saavedra.factorn nothmg ‘m the record suggests that
the Lahguage Lrne mterpreter had a’motrve to mrslead or to‘drstort Martlra S outcry
statement. Andl nothmg in the record shows that the 1nterpreterlwas motrvated to
pr0v1de.anyth1'ng but an accurate translatron to Amos. In fact. the trial court could
have 1nferred that the mterpreter had an 1ncent1ve to. prov1de a’n.accurate translatron
because An”los testified that 'Language .Lmel 1s- a translatlon serylce that CPS
commonly uses and that she had used the service “multiple times.” Thus, the
second factor weighs in favor of admrssrblhty See zd (concludmg that lack of
evrd‘ence.that translator had motrve 'to mislead werghed in fayor of admrssrbr lity);

,,,,,

Diaz, 2010 WL 109703 at *8 (determlnmg that record supported ﬁndmg that CPS

LA

worker who acted as mterpreter had no obvrous motrve to mis ead), see also

Treyizo V. State, No. 08—12—00063—CR, '2.01.4 WL 26Q_5_9l','at ’f‘6_(Te'x, App.'—El

whrle CPS workers p1 otect welfare and safety of chlldren usually, CPS and law
- enforcement run separate but parsallel paths). RTINS i

L -.v'll.;)' ]l

o
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Paso Jan. 22 2014 no pet)(mem op not de51gnated for pubhcatlon) (statmg that

ev1dence showmg that translator was pr0v1ded as part of hospltal s standard

l'i e 4 Tyt e C . TEENNAR

operating procedure welghed in favor of tlanslatron S 1e11ab111ty and neutrallty)

Appellant correctly points out that the State did not offer any evidence
1ega1d1ng the mterpretel S 1dent1ty,’quahﬁcat1ons or language skllls See Saaved;a
297 S.W.3d at 348 Nor did the State offer into evidence the busmess records of
Language Ltne, Wthh ma& have shown the company’s policies, procedures, and
standards for its interpreters. The lack of evidence regarding the”i-nterpreter’s
qualiﬁcations and skills weighs ag;ai.ns:t a tinding of' reliabill-ity and .adntissibility
under the third factor. See Han Ok Song v. State, No. 08—1 3—00059—CI{; 2l0..15 WL
631'163 *5 (Tex. App —El Paso Feb. 13, 2015, no pet.) (not designated for
pubhcatlon) . | - .

| Hower/-er, there is euidence linltlhe record indicating‘that Martha understood
the ilnterpvreter because Martha’s ;translated responses to- Amos’s duestions were

consistent with the questions. See id. Amos testified that, during the interview, she

transcribed word for word on her computer the interpreter’s translation of Martha’s

responses. When Appellant’s counsel asked on voir dire how Amos knew the
translated responses were accurate Amos testified that she knew the responses
were accurate because Martha S answers were responsrve to her questlons Amos

stated “There wasnt any answers that drdn t apply to what I had Just asked ”



Appellant’s counsel then asked how Amos knew the “critical details” were

accurately translated Amos responded the cr1t1cal detalls requued me to ask

: TR oo, P :. L | Ty Lo ¢ e e ST
follow~up questrons And as l sald everythmg ﬁt Nothmg was out of the ordmary
or out of context

In addttlon Martha testlﬁed that she undetstood the Spamsh mterpreter
translatlon She stated that she commumcated wrth Amos through the mterpreter

A A - B T I

for one to two hours See T/ evizo, 2014 Wl 260591 at *6 (statmg that “strongest

mdrcator that sexual assault complamant adopted mterpreter as her agent was fact

TS

that complamant continued to use mterpreter throughout sexual assault
examination).

Finally, under the fourth Saavedra factor, the record shows “actions taken”

after the translation were consistent with the translated statement. See 297 S.W.3d
at 348. The day after she was interviewed by Amos, Martha underwent a sexual-
assault examination at the hospital. Amos testiﬁed that Martha “told the forensic

nurse exactly what she told me, that her father had oral and vagmal sex w1th her

‘:. LR T ...'l"','"} T, ‘,-.__’:'-“.v T s g . ,-t"-.,.-

for the last two years ”? Amos agreed that the fact that Martha told “other adults”

4

substantlvely the same mformatlon about the sexual abuse that the mterpreter had

. ) oo L ot
Yol Loy R v e by .

relayed to Amos mdlcated that the mterprete1 s t1anslat10n was accurate Cf

oy . . o it

Trewzo, 2014 WL 260591 at *6 (statmg that translated statement had “1nd1c1a of

‘ LI
it o ; BRSPS

rellablllty because statements le]ayed by translat01 were substantlvely 1dentlcal to

L3

13




statements given by others to police). The record supports admissibility under the

PR 2 PN ¢ E
R L - S T
1

fourth factor.

After applying the four Saavedra factors, we conclude that the trial court
could have implicitly found that the interpreter was acting as Martha’s agent or
language conduit dufiﬁg {he mterwew with Amos. We hold that it was within the
trial court’s discretion: to, overrule -Appellant’s hearsay objection and to admit
Amos’s testimony about Martha’s translated statements. See Driver. v. State, No.
01-07-00386—-CR, 2009 WL 276539, at *6 (Tex. App.—Houston [1st Dist.] Feb.
5, 2009, pet. ref’d) (mem. op., not designated for publication) (holding that trial‘
court did not abuse its discretion in admitting translated statement regarding
identification of appellant when first and second factors were neutral, translator
demonstrated language abilities in two other police interviews, and witness whose
statements were translated was subject to cross-examination at trial where she

repeated her identification of appellant through an interpreter).

We overrule Appellant’s sole issue.




Conclusion

tas PR N . - . B . . . s G
. IRV BT L ‘ it : . L N N L

We affirm the jﬁdément of conviction in each appeal.

Laura Carter Higley
Cato . oo e Justice

Panel consists of Chief Justice Radack and Justices Higley and-Hightower, -+ -
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. PARTY.& RECORD.REFERENCES -

In this brief, Appellee -the State of Texas w111 be referred to as “the State” or “the
prosecutor(s).” » - o

Lyt

The Appellant, Gilberto Antonio Guillen-Hernandez, will be referred to as
“Appellant,” “Gilberto Gu111en Hemandez ” or “defendant.”

The complainant will be known by the pseudonym “Martha Gold” pursuant to
Texas Code of Criminal Procedure Chapter 57, concerning the conﬁdentlahty of
identifying information of sex offense victims. .
In this brief, the following record citation forms will be used:

e Clerk’s Record will be cited as “(C.R. at page).”

e Reporter’s Record will be cited as “(Volume R.R. at page).”

o State’s Exhibits will be cited as “(State’s Exhibit Number).” -

vii
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No.'01:18:00461-CR-& No. 01-18-00462-CR
IN-THE COURT OF APPEALS'FOR THE -
FIRST JUDICIAL DISTRICT OF TEXAS
| AT HOUSTON TEXAS , L
CAUSE NO 16 DCR—075926 & CAUSE NO. 17 DCR—076852 .
IN THE 458" DISTRICT COURT
- FORT BEND COUNTY TEXAS
GILBERTO ANTONIO GUILLEN-HERNANDEZ AppellanT
VS,
STATE OF TEXAS, Appellee
STATE'S BRIEF ON DIRECT  APPEAL
TO THE HONORABLE FIRST COURT OF APPEALS: - o
STATEMENT OF THE CASE

Appellant appeals his conviction for the offenses of Continuous Sexual
Abuse of a Young Child and Sexual Assault of a Child; the child victim in each
case was his daughter (4 R.R. at 191). The jury assessed Appellant’s punishment
at life imprisonment in the Texas Department of Corrections — Institutional
Division on the Continuous Sexual Abuse of Young Child case and twenty years in
the Texas Department of Corrections — Institutional Division on the Sexual Assault
of a Child Case (C.R. at 87). Appellant was sentenced in accordance with the

jury’s verdict on April 30, 2018 (C.R. at 91). Appellant timely filed his notice of

appeal on May 18, 2018 (C.R. at 94). Appellant did not file a motion for new trial.
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Pursuant to Texas Code of Criminal Procedure Article 38.072, on February

19, 2018, the court held a pretrial hearing to.determine the proper outcry witness (2

R.R: at 2-113). . On March 6, 2049, the, court entered: Findings of Facts and

Conclusions of Law (C.R. at 33).
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“.STATEMENT OF ORAL ARGUMENT

not requested.

: Pursuant to TEX. R. APP. P. 9:4(g) and TEX. R."App. P. 39.1, oral argument is
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STATEMENT OF FACTS

Pursuant to Tex R App P 38 2(a)(1)(B) the State challenges all factual
assertrons contamed in Appellant S brlef except for mculpatory admrss1ons and
submlts its version of the facts beloyv and m its response to Appellant' s issues.
Famtly background o

Martha Gold (pseudonym) is the blologlcal child of the Appellant (4 RR. at
67). In 2014 at age thirteen, Martha left her home in El Salvador and 1mm1grated
to the Umted States, where she l1ved with the Appellant his common- law wife, her
brother, and her stepsiblings in va trailer located at 7l2 East Sycamore Street
Fresno, Fort Bend County, Texas (4 R. R at 66- 68, 72; 6 R. R at 72; State s Exhibit
3). Before moving to the Un1ted States Martha had not seen the Appellant since
she was four years old (4 RR. at 69). Martha s sisters and mother — the family she
had lived with in El Salvador — did not come with her (4 R.R. at 65).

Sexual Abuse | |

| Within a ‘v'veek. of l\/lartha’; arrivalhthe Appellant‘started to“s'e.xual.l:y abuse
her (4 RR. at 83- 84 98) When Martha was thirteen years old and hvmg in a
small traller in Fresno the Appellant placed h1s hands 1nsrde of her clothing,
grabbed her breasts W1th hlS hands and massaged her vagma w1th his hands (4

R R. at 87-88 99) That was the only time Appellant sexually abused Martha in

the small trailer (4 R. R at 101)




Client Flle 20190508 —- 002062

In October of 2014, when Martha was still thirteen years old, the family
moved to a larger traller on the same plece of land in Fresno (4 R R. at 101 102,
104; State S Exhlblt 5) In the large traller where Martha‘ lrved from ages th1rteen
to ﬁfteen the Appellant sexually abused Martha multrple tlmes in multlple ways (4
R.R. at 103, 109).  Appellant would come into Martha s room, get mto her bed
take off her clothlng, and put his pems 1ns1de of her vagma (4 RR at 106 107)
Appellant also touched Martha S vagma multrple tlmes and put l‘llS ﬁngers inside of
her vagma (4 R. R at 109) When Martha was ﬁfteen years old, Appellant took her
toa motel for the purposes of havmg sex with her (4 R.R. at 112-1 13 1 16)

Martha s stepmother was unaware Appellant was sexually abusmg h‘er but
notrced Appellant acted 1nappropr1ately by holdmg Martha S hand havmg her sit
on his lap, and sleepmg in her room (6 R.R. at 79 81 83)

Martha’s Outcry

Martha, due to shame and fear, d1d not tell anyone about the abuse unt1l she
was fifteen years old and in the 9th grade (4 R.R. at 118- 119) Martha disclosed
she was bemg sexually abused to her teacher Ms Flora lenrk but d1d not glve
her any detalls (4 R. R at 119 120). After speakmg to Ms. lemk Martha spoke to
Kesha Amos an employee of Cl‘llld Protect‘ll\‘/‘e Serv1ces (4 RR at 121) As Ms.

Amos is not ﬂuent in Spanlsh they spoke through a telephone translator (4 R.R. at

121-122, 142). The conversation was lengthy and Martha had no problems
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understanding the telephone translator (4 R.R. at 122, 142).. .-

-~ Martha was referred to: Texas Children’s Hospital- for a sexual assault
examination (5.R.R. at 38). Martha informed the physician- who performed the
examination that her father had been sexually assaulting her two to three times per
week, 'starting -approximately one week after she arrived from El Salvador, when
she was thirteen years .old (5 R.R. at-40-4.1). . Martha advised that the most recent
sexual assault occurred on November 27, 2016, when she was fifteen years.old,
and that the Appellant did not wear a condom (5 R.R. at 41-42). In an effort-to
preserve any biological material expelled at the time of the sexual assault for later
testing, Texas Children’s staff swabbed Martha’s mouth, vagina, and anus, and
collected her underwear (5 R.R. at-12-13, 44-45, 75). Because Martha is a 'Spanish
speaker, a Spanish-language interpreter was. present for the exam and translated for
the medical staff (5 R.R: at. 59).

The investigation

The Fort Bend County -Sheriff’s Office investigated the' sexual abuse of
Martha Gold. Lead detective Joe Luera took photographs of Martha’s home and
seized a cellular telephone belonging-to the Appellant (5 R.R. at 152). A search
warrant was obtained permitting -law enforcement -to search the' contents ‘of the
phone. (5. RR. at 173-174).. Detective Matthew Carl performed a forensic

extraction on Appellant’s cellular telephone (5 R.R. at '114). In reviewing the
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extraction, law enforcement discovered a photograph of Martha’s hand on the
Appellant’s erect penis.(4 R.R. at 130; State’s Exhibif“23'):" The photograph was
taken in-Martha’s room at the big: trailer {4 R.R."at 131-132;-State’s Exhibit 23;
State’s Exhibit 35). -

Detective Luera also visited the Deluxe Inn, -a-motel located at:2445 Reed
Road, Houston, Fort" Bend County, Texas 77051, to ‘determine if he could
corroborate Martha’s statement that Appellant had recently.taken her there to
sexually assault her (5 R.R. at 90, 162). From motel staff, Detective Luera
received surveillance footage and a receipt confirming that the Appellant brought
Martha to the location and rented a room (5 R.R. at 163-164; State’s Exhibit 36).

- ~Detective Luera also spoke with-the Appellant (5 R.R. at .143). During that
meeting, Detective Luera asked for, and received, consent to take a buccal swab of
the Appéllant (5 RR. at 144). Appellant’s buccal swab and Martha’s sexual
assault kit were submitted to the -Texas Department of Public Safety Forensic
Crime ‘Lab. for processing (5 R.R. at 188). DPS employee Amanda Balasko was
one of the employees who assisted in the analysis of the sexual assault kit collected
from Martha (5.R.R. at 2.195.. During her preliminary analysis, Ms. Balasko
confirmed the presence of semen on vaginal swabs-taken from Martha and .a swab
taken ‘from the inside of Martha’s:underwear (5 R.R. at 225, 235). Ms. Balasko

also prepared the known samples < :the buccal swabs from' Martha and the




O
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Appellant — for.comparison with any genetic material taken from the sexual assault

kit (§ R.R. at 239).  Forensic scientist Kathleen McKinney conducted the

interpretation of the DNA analysis of the items prepared by Ms. Balasko (6 R.R. at
6, 18; State’s Exhibit 43). In analyzing the swab of semen from the crotch of
Martha’s underwear, Ms. McKinney found it was 9.52 septillion times — a number
larger than the world’s population —more likely that the semen came from
Appellant than an unknown person (6 R.R.-at 43-44). -

Testimony of the Qutcry Witness -

.. Kesha Amos, the CPS caseworker to whom Martha made her outcry,
testified both at a pre-trial outcry hearing pursuant to Texas Code. of Criminal
Procedure Article 38.072 and during the jury trial (2 R.R. 50-66; 4 R.R. at 157-
204) . On February 19, 2018, at the pretrial hearing, Ms. Amos testified that she
used a commonly wused telephonic interpreting service called MasterWord
Language Line to speak -.to Martha about the .sexual abuse (2 RR. at 52). Ms.
Amos then transcribed  the interpretation  into her report (2 R.R. at 113.)..
Appellant’s counsel argued that-Ms. Amos’s testimony constituted inadmissible
hearsay due to the use of the translator (2 R.R. at 71). At the close of arguments,
the court requested each side provide proposed orders by March 2, 2018 (2 R.R. at
75). On March 6, 2018, the court entered Findings of Facts and Conclusions of

Law as it pertained to the outcry hearing (C.R. at 33). In addition to finding the
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testimony of Kesha Amos met the statutory requirements of Texas Code of
Criminal Procedure Article 38.072, -the court found that Ms. Amos used a
commorily used Spanish language translatioh'sefvice and that Martha appeared to
understand the translation (C.R. at 33). -

At trial, Appellant’s counsel renewed his objection to the admission* of
Martha’s statements through Ms. Amos-as double’ hearsay (4 R.R. at 174-148).
Outside of the presence of the jury, Appellant’s counsel took Ms. Amos on voir
dire. Ms. Amos advised she would be able to spot errors in translation because she
was ‘asking deétailed questions and follow up-questions, and nothing was out of
context (4 R.R. at 160). "Ms.- Amos advised -that she recorded the translation
verbatim in her notes, which Appellant’s counsel had a copy of (4 R.R: at 149-150,
160, 165). - Ms. ‘Amos advised that Martha told the forensic nurse the same
information, corroborating the accuracy of the translation (4 R.R. at 167-168). " -

After listening to arguments of counsel and Ms. Amos’ testimony, the court
tioun.d the outcry statement to be reliable based on the totality of the circumstances
and ovérruled Appellant’s objection (4 R.R. at 171).

Ms. Amos testified in front of the jury to the statements Martha made to her

through the Spanish language translator (4 R.R: at 187-195). --
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SUMMARY OF THE STATE'S ARGUMENT

In Appellant’s sole point of, error, he argues “‘th:at the court erred when it
permitted the designated outcry. witness o testify to the child. victim’s statements
in trial, on the:' bas1sthatthe outcryw1tness utilizéd the ”s'er.\-i.ice.s of t; ->S‘panish--
victim adopted, the .Spanish-language .interpreter as .her language conduit.
Therefore, the use.‘.of‘ the trans,lvéyzo_‘r ~a'oés not Tadci' a;‘l‘ ad;lifionél 'l'e_:ve'l"of hearsay.
Pursuant to Texas Code of Cri_m:\i,n'élfPr,c-);e'dure Aﬂi:cie. 3A8.0'72,. :ché,outcry witness
was properly permitted to testify tothe child victim’s 'staté'ments; as the elements
of the statutory hearsay exceptioﬁ Wer!e met.

Further, no .b‘re.:-judicé or harmcan be shown. Appellant".s.; issue should be

overruled.

10



Client Flle 20180508 --- 002068

- .STATE’S ARGUMENT “+ "~

' Appellant’s Sole Point of Error -

“The trial court erred in allowing a‘CPS iAvestigator to testify- about

hearsay statements made to her by an out-o-court [sic] 1nterpreter
service which were translated from Spanish to English.” - -

State’s Answer

Appellant failed to include sufficient record citations in his argument
as required by Rule of Appellate Procedure 38.1(i), and the argument

* {s inadequately briefed. The trial court did hot abuse its discretion in -

permitting a CPS caseworker to testify to the statements the child

" . victim made regarding sexual abusé to a translator. The CPS

caseworker was properly designated as the outcry witness under
Texas Code of Criminal Procedure Article 38.072, and the child
victim adopted the translator as her language condu1t

State s Reply to Appellant’s Sole Point of Error

Appellant asserts that the trial court abused its dlscretxon by allowmg Kesha
Amos, the CPS investigator who was designated by the court as the proper outcry
witness, to testify to the statements of llle chilcl victim, as translated by a Spanish-
speaking telepho'ne.interpreter, as it is hearsay. Appellant argues this error was
harmful, because without the outcry statement, there were “clear doubts” as to
whether the offense of Continuous Sexual Abuse of Young Child occurred.

A. Appellant has inadequately briefed his issue and therefore presents

nothing for review.

As a preliminary matter, Appellant provides insufficient record citations in

his argument. Pursuant to Texas Rule of Appellate Procedure 38.1(i), Appellant’s

11
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“brief must contain-a clear and: concise argument for the contentions made, with
appropriate citations to the. authorities and to the record.” TEX. R. App. P. 38.1(1).
For example, Appellant asserts,“Kesha-Amos could not testify as to the level of
Spanish speaking proficiency of the translator supplied by MasterWord Language
Line,” but provides.no record citation in support of that contention.

Although appellate courts “construe appellate rules liberally, we -are under
no duty to make an independent search of the record to determiné whether an
assertion of reversible error is valid.” . Belle v. State; 543 S.W.3d 871, 880 (Tex.
App.—Houston [14th Dist.] 2018; no pet.)..

Appellant waived review of his issue and it should be overruled.

- B. Martha Gold adopted the telephonic translator as her language conduit
for the purposes of her conversation with Kesha Amos

An interpreter’s translatioh-c'lcl)e's not add‘a layer of hearsay if the interpreter
is acting as a “languége conduif,’; or transl.ating‘the.state'zment of one who has
authorized him to do so. Saavedra v. State, 297 S.W.3d 342, 348 (Tex. Crim. App.
2009). In determining whether a-declarant has adopted an interpreter as his agent,
the courts have considered factors including: (1) who supplied the interpreter; (2)
whether the ‘interpreter had any motive to mislead or distort; (3) the interpreter’s
qualifications and language skills; and (4) whether actions taken subsequent to the
translated statement were céﬁsistent- with the statement as translated. Id. These

factors are not an exclusive list and no-one. factor is determinative; the “core

12
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consideration” is the “ultimate reliability of the proffered evidence.” Id. at 349.
The trial court overruled Appellant’s hearsay objection but made no specific ruling
as to whether Martha adopted the MasterWord Language Line tr"al;sl'ator..as her
conduit (4 R.R. at 171). However, since. the: court overruled the objection, the
appellate court may infer -“that the trial judge only found one level of hearsay.and
that the translator was a‘language conduit by implication.” Trevizo v. State, 2017
WL  260591: (Tex.” App. — -El' Paso 2014, no pet.)(not designated = for
publication)(wher'e a Spanish-speaking victim.'spoke to a sexual assault nurse
examiner via a telephonic translator for the:purposes of medical diagnosis or
treatment). See also Ramirez v. State, 2007 WL 3072005 (Tex. App. — Houston
[14th Dist.] 2007, pet. ref’d)(not designated-.for publication)(where the court found
it was “inferred from thé record” that the de;fendén;, a Memorial Hermaﬁn patient,
acquiésc::ed to. a -secul;ity ‘of;ﬁcer. t;anslaf;ng }l1i.s;stl‘e.1té.rlnents; ‘to In'urse‘s): |

i Child Protective Services, not law enforcement, provided the
' ' - interpreter

. Testimony-regafding'M_artha’:s"oﬁtcry :came -from*Kesha Amos, the Child
Protective Services caseworker assigned to the case (4 R.R. at 181).. .Ms. Amos
advised that -because Martha was more: comfortable conversing. in Spanish, she
utilized a telephone translator called the MasterWord Language Line to assist in
their communications (4 R.R.-at 187-188). While employees of Child Protective

1

Services are state government employees: -

13
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“[o]ur law recognizes that. different types of state employees. serve
different roles [...] Child Protective Services (CPS) workers’ [...]
. mission is to protect the welfare . and safety. of children in. the
community. Although this duty may at times entail the investigation
-of child abuse claims, that alone does not transform CPS-workers into .
law enforcement officers or their agents. Nor does the fact a CPS
‘worker is statutorily required to report suspected child abuse to law
enforcement authorities transform a CPS worker into an agent of law
- enforcement., All citizens are statutorily required to report suspected
child abuse to the authorities.”
Wllkerson V. State 173 S. W 3d 521 528 (Tex Crim. App 2005) See also Diaz
V. State 2010 WL 109703 at *8 (Tex App — El Paso 2010 pet dlsm d)(not
de51gnated for publlcatlon)(where in exammmg the language conduit factors the
court found that “nelther party supphed the CPS caseworker who translated the
defendant’s confessmn to Iaw enforcement).
Kesha Amos was an employee of Child Protective Services, not law

enforcement and suppiied the interpreter (4 RR. at 181, 187).

A Appellanr pomts fo no evzdence in the record that the mterpreter had
. a motive to-mislead or distort the translation

During her testimony, Ms. Amos-_adyised that MasterWord- Language Line is |
routinely used during CPS investigations when the casewdrker and the victim or
witnesses do not speak the same language. (4 R.R. at 187-188). See Trevizo v.
State, 2017 WL 260591 (Tex. App. — El Paso 2014, no pet.)(not designated for
publication)(where .a telephonic translator provided as part of standard operating

procedure weighed in favor of reliability and neutrality). Ms. Amos did not know
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the 1dent1ty of the- person who translated for Martha Gold but stated she bel1eves
the translators h1red by the service are experts (4 RR at 200 209) Ms Amos

stated that- she belleved the translatlon ‘was' done properly because she asked

L

multiple- follovsr up e]tlestlons and none of the answers were out 'of context (;1 R.R.
at 200). Ms Amos also stated that she typed Martha S translated answers’ word-
for—word 1nto her report 1nclud1ng any m1s1nterpretat10ns (4 R.R. at 188 190 21 1)
As part of dlscovery and pursuant to a court order this report was turned overto
Appellant’s attomey (C R at 17-18, 66). Appellant S counsel was permrtted to
questlon Ms. Arnos at a pretr1al hearmg, on -vorr dire at trlal | and in front of the
jury at trlal' at no tnne did he point to any m1stranslatlons (4 RR. at 157-168' 4
R.R. at 181- 213) Grven how vocrferously Appellant S counsel fought to keep Ms.
Amos frorn test1fyrng, it can be 1nferred from the record that no mlstranslatlons
suggestmg a motrve to dlstort were dlscovered See Dzdz V. State 2010 WL
109703 at *8 (Tex App — El Paso 2010, pet drsm d)(not desrgnated for
publication)(where the “court found “no ..evidence” that a ‘CPS caseworker
translating - for-the ' defendant had any reason to mislead); Cassidy v. State, 149
S.W.3d 712 (Tex. App. — Austin 2004 pet. ref*d), abrogated on other grounds. by
Wall v. State, 184 S.W.3d 730 (Tex. Crim.: App. 2006)(where- a’ co-worker
translating for a victim had “no obvious motive” to mislead); Driver v. State, 2009

WL 276539 (Tex. App. — Houstor: [1st Dist.] 2009, pet. ref’d)(where the court

15
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found no record evidence to show .a motive to mislead or distort when the victim’s
daughter served as translator). Further, Ms. Amos testified that CPS uses a third-
party language service, rather than someone known to the child victim, to ensure
impartiality (4 R.R. at 163), - -,

- . Appellant is unable to point to any evidence in the record suggesting the
MasterWord Language Line translator had any motive to distort or mislead.

. iil.  Appellant points to no evidence that the MasterWord Language Line
interpreter was not qualified

In considering the lahguagewconduit factors there are .; ho formal
requ1rernents regardlng an 1nterpreter S proﬁc1eney Gomez V. State 49 S. W 3d
456 458 (Tex. App. — Houston [1st DlSt] 2001, pet ref’d). The court can rely on
the fact that an interpreter possessed sufﬁc1ent ﬂuency to carry on conversatlons
Id. at 460. Requlrmg formalized requlrements as Appellant suggests, is
inconsistent w1th the ‘core con51derat1en of the langaage condult factors - the
“ultlmate rehablllty of the proffered ev1dence.” Saavedra v. State, 297 S.W.3d at
348; See also Driver V. State 2009 WL 276539 at *7 (where the court found no
ev1dence that a lay translator’ slanguage SklllS were 1nsufﬁ01ent) R

~ The 'record is clear that the hdasterword Language Line -ih;cerpreter was
sufﬁciently- ﬂuent“in Spanish to ihferpfet for Martha. I;c .is'-clear .thaf .Martha isla
na’pive Spanish speaher. — her ﬁrsi llahvghage was Spanish, she had an English-

language tutdr, aﬁd:she testiﬁed in Spar.lis'h”(4' R.R. at 59, 71; 120). Martha

16
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testified that she understood the Spanish translation” from the person on the
telephone (4 R.R. at 122). ‘Martha stated that-she understands and can speak some
English‘, and that the'telephoni¢ translatof trarislated what she said in.Spaiish into
English for Ms. Amos (4 R.R. at 122, 139). The fact that Martha, a native Spanish
speaker, was able to communicate with the télephonic translator with' no issues
demonstrates the translator’s proficiency. See Ramirez v: State, 2007 WL 3072005
at *3 (Tex. App. — Houston [14th Dist.-]"2007, pet. ref’d)(not designated for
pubhcatlon)(where the court found a securrty guard translatlng for a defendant,
though not a certified translator was quallﬁed to translate as a language condmt)
| Further, ther record supports the ‘trlal eourt S conclus1on that Martha
purposeﬁjlly utlhzed the translator as her language conduit. Martha testified that
she chose to speak to the CPS caseworker and that she did so by speaklng into the
phone on the table so that the telephomc translator would be able to interpret for
.her (4 R. R .at 124 142) | Martha stated lthls contfersatlon went on for
approx1mately one to two hours (4 RR at 142) See T revzzo V. Staz‘e 2017 WL
260591 at *6 (where the court found the “strongest 1nd10ator” that a VlCtlm adopted
the translator as herﬂlanguage conduit .was ’the ‘_‘fact that she contmued to address
[the translator] throughout the(durati'on of the. sexuall. .assault exarnination.;’)
It is clear, .ﬁ-orn the content, conte‘);t;:and length of the conversation, that

Martha purposely utilized the MasterWord Language Line translator as her conduit
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and that said translator was able to properly translate for Martha.

iv. . . Actions taken subsequent to the translated outcry statement were
consistent with the translation

e Tt e : L

The reliability and accuracy of Martha’s translated statement is made clear

by exa‘lminingv act;ions tlaken éﬁ#;t;quént | t6 the Jtralllslatioris. While Appéllant
C(-)r:re-ctl:y- states the proper legal stz;n(li'ard, he con;lucts in‘cdrrect al’l'c'llySiS.. Apiaellant
argues that there were “so few"’ .acAt'i'ovns' subsequeﬁt to the franslation, Bécause there
were “no -knov;n p‘ rior_acts of lstétements by Martha Gold tl;at precédéd the

translated discussion.” (Emphasis added). The proper énalysis is to examine

actions subsequent to, or succeeding, rather than examine actions prior to, or

procéeding the tfénslated statement. See BLA-CK’S.-LAW bICTIONARY 685 (3RD
POCKET ED. 2006) (“§ubsequént, adj. occﬁr'riﬁg late;'; comling 'after éométhiﬁg
eﬂlse.”.)‘ | | |

The actions Ataken. .subsequlelnt to Mértha’é éﬁtcry éupport the trial)court’s
finding that it \;vas reliable. Based‘oln tﬁe details prolvided.by- Martha viaa the
tel(ephon-ic translator, she waé taken fbr a medical examinati'on. .(5 RR. at 37,
State’s iExhilbit 28; RSta‘_ce’s Exhibif 29). | Martha -gave ;imilar (ietails .to. t};é nufse
who conduc.ted Her examinaﬁon (5) RR at 80). Based (')n‘tlzlos'e xc'i:etail-s, Martha’s
underwear w%s coliected as evicvlén;(e and }S'rb;essed for DNA (5., RR at 12-13, 44-

45; 6 RR. at 43-44). Further, based on the information provided by Martha, law

enforcement obtained a search warrant for Appellant’s cellular telephone and
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discovered, consistent -with Martha’s statement, a photograph. of Appellant”s-v

sexually abusing her (5 RR -at-130; State s Exhibit 23). Additionally, based on

Tyt

and con31stent wrth Martha S statement law enforcement went to the Deluxe Inn

2 Y'. Jlat

and located survelllance footage of Appellant taklng Martha to a motel (5 R R. at

163- 164 State s Exh1b1t 36) See Trevzzo V. State 2017 WL 260591 at *6 (where

the court acknowledged a Vlctlm S substantlvely 1dentlcal” statement to a known

party provrded an 1ndependent indicia of relrablllty to her statement to an

unknown telephonlc translator )

While Martha’s subsequent statements were substantially similar to the

inltial outcry, any discrepancies were explained by testim:ony. regardlng CPS
policies and the process. of disclosure. Ms. Amos testiﬁ.ed that as a CPS
caseworker, s’he does not ask about sexual abuse in tgreat detail because that is the
_]Ob of a forensic interviewer (4 R. R. at 212- 213) She explalned that to av01d re-
traumat1zrng a chrld victim by asking them to relrve their abuse multlple times to

multlple partles the preference was to have the forens1c interviewer conduct a

¥

recorded interview (4 RR at 213) Flona Remko the D1rector of the Chlld

Advocacy Center explamed that dlsclosure is a process Wthh can be made even
more dlfﬁcult if the abuser isa parent (6 R R at 107) She went on to explarn that
chronic abuse hke the abuse suffered by Martha can affect a chrld’s abrhty to

recall detalls about specrﬁc events (6 R.R. at 109 110) During trial, Martha
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testified that she could not remember every single detail, but that her memory was

better back during the initial investigation (4 R.R. at 124).

. Appellant’s anal_ysis.re.garg_i;}g_events occurring prior to Martha’s outcry is
improper. In conducting the proper analysis, it is clear that actions taken
subsequent to-Martha’s outcry support the trial court’s determination that the
translated statement is reliable. | . g

In reviewing all the language conduit factors, and taking into consideration
the core consideration of reliability, the record supports that Martha adopted the
MasterWord Language Line interpreter as her ianguage conduit fdr the purposes of
speaking to Kesha Amos. Issue One‘should be overruled.

C. .Ma.rtha ;s statements were properly admitted as én exceptéon to hearsay

Texasy Code -of. Criminal Procedure Aﬁicle 38.072 'creates. a statutofy hearsay
exception penniuing an adult to testify to the text of a child vict.i.m’s descripﬁén of
sexual abuse, in addition to the ;:iféi;}nstances surroﬁnding the statement and the
child victim’s demeanor. TEX. CODE. CRIM. PROC. Art. 38.072 (2)(b).'In order for
the outcry wifne:ss to be dblé .to t'es;[if.yl"to tﬁé Ehild’é ;téfements rﬂe‘g.ardin'g the
sexual abuse, the State lhust i‘neet and follow the guidelineé set forth in Texas Code
of Criﬁﬁnal Pfoéédﬁre Article 38.072; including a hearing; oﬁtsidé the.presence of
thé jury. Id The court proi)efly ‘h-eld the outcry hearing on February 19, 2018 and

the State presvented Kesha Amos as the outcry witness (2 R.R. at 50-66). On
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March 6, 2018, after arguments of counsel, the court eftered Findings of Facts and
Conclusions of Law, finding all of the requirements of Texas Code of Criminal
Procedure Articlé 38.072 weére met and designating Kesha Amos as the’ outcry
witness (C.R. at:33-36).

| The provisions of Texas Code of Criminal Procédure-Article 38.072 were
met. Accordingly, Ms. Amos properly testified to the statements made by Martha
Gold describing her abuse. Issué’One should be overruled.

D. Assuming, arguendo, that the court erréd in admitting statements made
through the telephonic translator, Appellant cannot show harm

Et/en tf the trial court erred in permittiné_Ms. Amos to testify, Appellant
cannot rrlake a prima facie case that he saffered.harm as a result. A criminal
conviction should be overturned for non-constitutional error if the appellate court,
after examin_ing th_e record as a Whole, has fair assurance the error did not influence
the jury, or had but a sl.ight effect. TEX. R. ApPp. P. 44.2(B). Appell:ate” eourts must
examine the-rec’ord as a whole, tnoludingl “testimony and phystcal evtdence? the
nature of the ev1dence supportmg the verdlct and the character of the error and xts
relatlonshlp to other ev1dence ? Schultz v. State 63 S W 3d 442 444 (Tex Crlm
App. 2001). The 1ntr0duct10n of 1nadm1551ble ev1dence may be harmless “1f other
evidence at trlal is »admltted wrthout objectlon an(i it proves the same fact that the

1nadmlsSIble ev1dence sought to prove ? Anderson V. State 717 S.W.2d 622, 628

(Tex. Crim. App. 1986).
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- To support his contentioq that the admission of the translated. outcry
statement caused harmful error, Appellant argues that the record.is “void [sic]  of
any. properly admitted .evidence” regarding Martha’s age during the sexual abuse.
Appellant appears to waive._ any, -claim -of error with regard to the conviction for
Sexual. Assault of a Child, stating it is “undisputed [that] on November 27, 2016,
appellant drove Martha Gold to a local hotel and committed an act of sexual
assault when she was almost 16.” (Emphasis added). - This act of sexual.assault is
the basis for the Sexual Assault of a Child indictment and conviction (6 R.R. at
181).

Martha Gold’s trial testimony; taken alone, was sufficient for the jury to find
all of the elements of the offense of Continuous Sexual Abuse of Young Child.
TEX. PENAL CODE, § 21.02(d) (West 2014). Appellant argues that Martha “was not
clear about specific dates, time periods, or how old she was” and that other
witnesses were “unable to provide dates to establish occurrences and time

2

periods.” However, the State is not required to prove an exact date upon which
sexual abuse occurred, and the jury is not.required to agree on éither the date or the
act of sexual abuse that occurred.so long as they believe there are two acts of
sexual abuse during a period .that:;is._niore than thirty days in duration. See TEX.

PENAL CODE, § 21.02(d) (West 2014); McMillan v. State, 388 S.W.3d 866 (Tex.

App.—Houston [14th Dist.] 2012, no pet.).. ;. .
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" Testimony from an improperly designated outcry witness can be harmless
error when the child victim provides detdiled testimony'"a‘bout the offense. -West v.
State, 121° S:W:3d 95; 105 (Tex. App. — Foit Worth, 2003, pet. ref’d). ' At trial,
Martha was clear that the sexual abuse startéd ‘when she was tHirteen:years of ‘age,
in Fort Bend County, Texas (4 R.R. at 83:84).". 'Martha' advised that Appellant

started by massaging her vagina with his hands and grabbing her breasts (4 R.R. at

87-89, 99). Martha testified that' Appelldnt escalated his abuse, putting his finger -

and penis inside of her vagina (4 R.R. at 106-109). Martha testified that this
occurred “many times” from when she was thirteen until she was fifteen (4 R.R. at
103). Martha stated that the last time ‘Appellant abused her was when she was
fifteen years old, but that he had been having sexual' intercourse with her other
times before that (4 R.R. at 116). With regard to how often the abuse occurred, Dr.
Campbell, who peiformed the medical examination, testified that Martha stated the
sexual assaults occurred “two to three times a week” soon after Martha arrived
from El Salvador (5 R.R. at'41).

- . Further, the:same or similar evidence was admitted at trial without objection.
Impropér admission of evidence is not harmful if the same or similar evidence is
admitted without objection -at- anéther point:in-the trial. ' Mayes v. State; 816
S.W.2d 79, 88 (Tex. Crim. App. 1991).- Dr! Patricia Campbell, the physician who

performed Martha’s sexual assault examination, also testified regarding statements
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Martha made about Appellant sexual.lykgbqsil‘lg her (5 R.R. at 40). Dr. Campbell
advised that as part of the examination, Martha told her that Appellant started to
sexually assault her shortly after shg:came to the United States, including “vaginal
penetration with his penis oralsexwas performed on him, oral sex was perfornied
on her [...]” (§ R. R at 40). Dr Campbell stated Martha informed her the sexual
assaults occurred “two to three tlmes a week” soon after Martha arrived from El
Salvador (5 R.R. at 41). Dr. Carn'.pbelli also advised that she spoke to Martha via a
Spanish interpreter (5 RR. at 5.J9:).. Appellant’s attorney raised no objections po this
testimony (5 RR 'ét‘40-59). .Ad'd_:i'ti.ohal'l-y, Appellant’s attorney had no objection
to the admission of, Dr. Campbell’s report, memorializing Martha Gold’s
statements (5 R.R. at 37; State’s Exhibit 28; State’s Exhibit 29). By failing to
ob];ect: to Dr. Camppell’s periditfohs of statements ma(ie l;y Marth'a-thr'ough an
unknown Span'ish Ianguage ihterpfeter, and the admission of the medical records
detailing said conversation, Appellant has waived any error related to the
admission.of Ms. Amos s testlmony Nino v: State, 223 S.W.3d 749 (Tex App —
Houston [14th Dist.] 2007 no pet) o -

When exammmg the record as a whole, any error in admlttmg Ms. Amos’s
testimony did not influence the jury, or had but a slight effect. Appellant cannot

show harm. Issue One should be overruled.
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PRAYER

The State prays that the judgment of the trial court be affirmed.
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