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No. 16-C0O-1191 o
LEXTON PELLEW, | |

Appellant, COURT OF APPEALS

" CF3-24268-07

UNITED STATES,

Appellee.

BEFORE: Blavckbume-Rigsby, Chief Judge; Glickman, Thompson, * Beckwith, *
Fasterly, and Deahl, Associate Judges; Steadman, * Senior Judge.

ORDER

On consideration of appellant’s petition for rehearing or rehearing en banc,
appellee’s response to appellant’s petition for rehearing or rehearing en banc, and it
appearing that no judge of this court has called for a vote on the petition for rehearing
en banc, it 1s :

ORDERED by -the merits division* that appellant’s petition for rehearing is
denied, it is

FURTHER ORDERED that appellant’s petition for rehearing en banc 18
denied.

PER CURIAM

Associate Judge McLeese did not participate in this case.
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g DISTRICT OF COLUMBIA
\ counRt Of APPEALS

Decided September 9, 2020)

Before THOMPSON and BECKWITH,* Associate Judges, and STEADMAN,

Senior Judge-
MEMORANDUM OPINION AND JUDGMENT
PER CURIAM: Appellant, Lexton Pellew, appeals the Superier Court’s

denial of his motion under D.C. Code § 23-110 (2018 Repl.). He argues that the

Superior Court erred 1n denying his claim that his counse
was ineffective because he failed to ask for 2 clarifying supp
and abetting instruction. Applying the familiar stan
Washington, 466 U.S. 668 (1984), we conclude that appellant
that, but for the alleged error, there was a reasonable probab'ﬂi
the proceeding would have been different. Accordingly, we @

the motion.

* Judge Beckwith dissents separately. (See page 6).
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innocent bystander as the shooting took place would reflect an utterly strained

reconstruction of the evidence.

We simply aré unpersuaded that appellant has met his burden of showing

he outcome of the proceeding would have been different.

that, absent the error, t
Accordingly, the order of the trial court denying appellant’s motion must be, and 1s

hereby

BECKWITH, Associate Judge, dissenting: Where the jury’s note (echoed by
the prosecutor’ s statement that the jurors Were “hung up on the fact that maybe
they're not fully convinced” that Mr. Pellew was the shooter) demonstrated that the
jury had doubts about whether Mr. Pellew was the shooter in this case, and where

the aiding and abetting instruction that was given diluted the governmcnt’s burden

of proving every element beyond 2 reasonable doubt, see Criminal Jury
Instructions for the District of Columbia, No. 3.200 cmt. (“Aiding and Abetting”)
(5th ed. rev. 2019); United States V. Peoni, 100 F.2d 401 (2nd Cir. 1938), | would
hold that if the jury had been properly instructed that it had to find that Mr. Pellew
had a purposive attitude toward the shooting, there is a reasonable probability the
jury would have absolved Mr. Pellew of the shooting.
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LEXTON PELLEW : Judge Lynn Leibovitz

ORDBER

Before the court is defendant’s pro se Memorandum of Law in Support of Application for
Relief to D.C. Code § 23-110, filed November 3, 2013, the government’s opposition, filed April
12, 2016, defendant’s pre se Response filed May 5, 2016, a Supplement to the defendant’s
memorandum filed by appointed counsel on June 23, 2016, and defendant’s second pro se
Memorandum of Law in Support of Motion to Vacate and or Set 5Side Petitioner’s Conviction
and Sentence Pursuant to DC Code .23~110, received in chambers on June 30, 2016. For the
following reasons, the court will deny the defendant’s motions.

PROCEDURAL HISTORY

On June 17, 2008, a jury found defendant guilty of conspiracy to rob, second degree
burglary while armed, threats, aggravated assault while armed (FAAWAY), carrying a pistol
without 2 license, possession of an unfe gistered firearm, possession of ammunition, 3 counts of
armed robbery, 3 counts of kidnapping while armed, and & counts of possession of 2 fircarm
during a crime 5‘:‘ violence (“PFCV™), all arisiug from a group robbery of ajewelry store. The

AAWA and one of the PFCY counis arose from the alleged shooting of victim Moshe Motaiin g
N



back room of the jewelry store during the robbery. Defendant was acquitted of one count of
assault with intent to kill while armed and the related PFCV arising from the alleged .shooting of
Mr. Motai. On August 22, 2008, the Honorable Robert L Richter sentenced defendani to a tbtai
of 288 months incarceration. The District of Columbia Court of Appeals affinmed the convictions
on May 26, 2011. Lucas v. United Stares, 20 A.3d 737 (D.C. 2011).

In his motions, defendant claims that 1) it was error for the court to instruct the jury on
aiding and abetting as to the counts in which be was charged with shooting M. Motai; 2} counsel
was ineffective in his handling of a jury note sent mid-deliberations concerning the aiding and
abetting instruction; 3) counsel was ineffective for failing to seck a mistrial after the prosecution
commented on defendant’s post-arrest silence; and 4) hi§ conviction o1 sentence must be vacated
because h‘is sentence may be affected by the decisions of the Supreme Court of the United Slates
in Johnson v. United State.z‘, 135 S. Ct. 2551 (2015), and Welch v. United States, 136 5. Ct. 1257
(2016), regarding sentences enhanced pursuant to 18 U.S.C. § 924 (Armed Career Criminal Act).
The court will deny defendant’s motions.

ANALYSIS

A prisoner in custédy under sentence of the Superior Court may move the court (o vacate
his sentence if it was imposed in violation of the United States Coustitution or the laws of the
District of Columbia. See D.C. Code § 23-110(a). When a motion is filed pursuant to D.C. Code

'§ 23-110, a defendant is procedurally entitled o 2 hearing on the motion. Sez e.g., Web;ier ¥,
United Steves, 523 A2¢ 1198, 1206 (D.C. 1993). However, D.C. Code § 23-110 provides that a
motion to vacate, set aside, or correct 2 sentence may be denied withou! a hearing if the motion

presents {1) vague or conclusory allegations, {2) pelpably incredible claims, or (3) assertions that

o



would not merit relief even if true. Dobson v. United States, 711 A.2d 78, 83 (D.C. 1998) (citing
Ramsey v, United States, 569 A.2d 142, 147 (D‘C‘I. 1990)). |

Tao prevail on a claim of ineffective assistance of counsel, a defendant must show that his
attorney’s conduct was deficient, and such deficiency actually had an adverse effect on the
defense. See Strickinnd v. Washington, 466 1U.S. 668, 693 (1984). To prove that counsel’s
performance was deficient, a defendant must show “that counsel made errors so serious that
counsel was not functioning as the ‘counsel’ guaranteed the defendant by the Sixth
Amendment.” Jd. at 687. |

Defendant's primary claim, pro se and through counsel, is that the court erred when i.t
instructed the jury as to aiding and abetting with respect to the counts charging defendant with
the shooting of Moshe Motai. He further claims that counsel was ineffective in his performance
with respect to the court’s decision to instruct on aiding and abetting. Specifically, he argues that
he had insufficient notice of the government’s aiding and abetting theory, that there was no
gvidence upon which a jury could find that the defendant, a clear principal if involved at all, had
aided and abetted anyone; that court’s the aiding and abetting instruction did not comport with
the holding in Wilson Bey v. Unired States, 903 A.2d 818 (D.C. 2006)(en banc) Secanse it did not
expressty instruct the jury that it must find defendant had the mens req of a principal to convict
him of the offenses arising from the shooting of Mr. Motai, and that the jury must have confused
their finding that he participated in the overall robbery of the jewelry store with what they must
find in order 1o find that he aided and abetted the shooting. Defendant also claims that counsel
was ineffective in that he did not understand DC law on aiding and abetting, he failed to make
proper argument at trial because of this, and failed to raise it on appeal because the wial court

told him he had waived any challenge to the aiding and sbetting instruction on appeal.



The éircumstanc&s in which this issue arose are important to understanding defendaﬁt's
claims. Defendant was the only one of the defendants charged with the offenses arising from the
shooting of Mr. Motai. In its original instructions, the court instructed the jury as to aiding ?nd
abetting with respect to all counts in the case, including the ones relating to defendant’s shoofing
of Mr. Motai, without objection. Though during initial discussion of jury instructions, the court
proposed a so-called Pinkerion instruction on conspiracy liability, the government declined it.

Mid-deliberations, despite the fact that it bad been instructed on aiding and abetting
without invitation as to counts, the jury sent a note asking whether it could consider aiding and
abetting as to the charges that defendant shot Mr. Motat. The court and government «
acknowledged at that time that the government had tried the case on a theory that defendant was
the principal, but the government now asked the court to respond to the jury that it could
consider aiding and abetting with respect to those counts. The defendant objected to the
application of aiding and abetting to the counts charging the shooting of Mr. Motai, arguing that
the government had proceeded upon a theory that defendant was the principal in the shooting,
that there was no evidence epon which a jury could find that the defendant had aided and abetted

anyone, and that he had received insufficient notice of the government's aiding and abetiing

theory.
After an initial resction that it could not understand how the jury could be thinking
defendant was an aider and abettor of the shooting, the court eltimaiely surmised that clearly at

least one juror must believe that, though defendant participated in every way in the robbery, in
herding the victim to the back room where hie was shot, in the other events in that back room and
in bringing about the shooting, the jurcr or jurors must have been having difficulty deciding

whether the defendant actually pulled the trigger because there was no eyewitness o the actual

Lo




shooting or any other physical evidence establishing which robber committed that specific act.
Defense counsel adarnantly argued insufficiency of the evidence to support a jury determination
thét defendant was anything other than a principal, lac_:k of notice of the government’s reliance
upon an vaidiug and abetting theory and the inadequacy of the aiding and abetting nstruction as

J
given. The court concluded that the jury was entitled to find that defendant aided and abetied the
principal if it found that the principal was one of the other jewelry store robbers who pulled ihe
trigger given the tack of evide.n‘ce of the exact manner in which the actual shooting itself
occurred. The court therefore answered the jury’s question with a simple "yes,” written on the
note the jury had sent, OVET the defendant's objection.

After a lunch recess, the prosecutor asked the court to amend its response and to instruct
the jury that it should instead consider Pinkerton Hability in deciding whether the defendant |
committed the shooting. Pefendant claims this was a concession that the aiding and abetting
instruction was improper because it did not satisfy the holding in Wilson Bey. This court
disagrees. The government expressly stated that, in asking for the Pinkerton instruction, it relied
upon the portion of Wilson Bey that discussed the difference between conspiracy liability afm“.
aiding and abetting tiability, citing by page sumber, Wilson Bey, 903 A2d at B40. Defendant
responded by reiterating his eartier objections t¢ aiding and abetting and fusther objected 10
injecting a conspiracy liability theory into the jufy’s consideration. The coutt concluded that
either theory would be fegally valid on the facts of the case, but offered defendant the choice
petween what it aite-:«dy 4ad instructed - that aiding and abetting applied to the shooting counts-
or replacing it with a Pinkerion mstruction, I itwere (0 instruct on Pinkerton Hability, the court
also offered defendant the opportunity for additional argument to the jury. Counsel (bn&ti[ed

with defendant and ultimately chose not 10 have the jury instructed on Pinkerion Liability,

(4



rejected the offer of additional argument to the jury and maintained his objection {o the
application of aiding énd abetting to the counts charging the Motai shooting.

Defendant's claim that the aiding and ahetting instruction was improperly applied to those
counts is incorrect, as is his claim that counse] was ineffective with respect to his performance in
addressing the jury note and the arguments regarding the application of aiding and abetting to
defendant's charges. First, as the court noted, Tr. 6/7/08 at 16, the aiding and ab&;iting instruction
comporied with Wilson Bey in that it omitted the "natural and probable consequences” language,
and instructed that in order to be guilty of aiding and abetting, the defendant must bave
“knowingly associated himself with the commission of thé crime” and "intenéed by his actions to
make it suceeed.” Although the court did not expressly state that the jury must find that the
defendant had the mens rea of a principal offender, the other language in the instruction
severtheless comported with this requirernent and therefore satisfied the holding in Wilsoﬁ Bey.

Second, for the reasons the trial court stated, there was evidence in the record upon which
a reasonable juror could conclude that defendant aided and abetted a principal, in that the
f:vidénce at trial showed that defendant was present in the store and handled the fircarm, and that
jewelry store owner Moshe Motai was shot and injured by one of the men in the store after the
defendant herded him into 8 back room, ordered him to the floor, and was in the process of
removing property from that location at the time of the shooting, Thus, the jury could properly
consider whether defendant was an aider and abettor to counts 11-14. The defendant has argued
that no juror could find defendant knew the principal was armed, which the court did not
expressly address at irial but which by his ruling he rejected and which the evidence clearly

found by the jury belies- the defendant was himself armed with the firearm used to comumif the



robbery and thus there was ample evidence that, if another used it t0 commif. the shooting,
defendant had actual knowledge of its poSSEssion.

Third, counsel vigorously argued in opposition 10 the aiding and abetting instruction.
Trial counsel preferred not (0 AgTee to g Pinkerton instruction as an alternative to the
objectionable aiding and abetting instruction the court had determined it would give, a cleat
strategic choice made in consultation with defendant, who when as;ikcd on_thé record whether be
agreéd with counsel's choice, stated tyes." Tr.oat 21.. Defendant further claims that ;:ounsel. Wwas
ineffective becanse he was ignorant Of nC lax‘v permmitting jndictment aé a principal and proof of
aiding and abetiing at trial. Even if counsel was unaware of that point t0 begin with, the court
clearly corrected him and he pevertheless made a1l of the appropriate argnments at the time,
including 2 notice and prejudice argament arising from the government’s change in legal theories
at that stage, an argnment that the government had failed to present proof of a‘principal other
than defendant, and the inadequacy of the court's aiding and abetting instruction with respect to
the couhts chargi_n g the shooting. Defense counsel's performance iherefofe x;vas not ineffective,
and even if it was, the court considered all relevant argaments the defendant now raises and
rejected them. Thus, there was no prejudice arising from the claimed deficiency in cc{msel’s
performance.

Finally, defendant’s notice argument fails. As the court stated during argument 08 ‘the
;ssue, under D.C. Code § 22-1805, 2 defendant may be found guilty of 2 crime whether he acts as

principal or a5 a1 aider and abettor, and (he grand jury sneed not include a charge of aiding and

" abetting in ordex for the {heory to be presenied 10 the jury.” Price v. Uniied States, 813 A2d 169

(D.C. 208 7). See also Barker v. United S10125, 573 A.2d 1215, (0.C. 1977} Thus, defendant’s

due process righis were 16t violated by an absence of aiding and abetiing language in the



indictment. Nor wasa mid-deliberations change in theory in the circumstances of this case
prejudicial to defendant or the product of ineffectiveness. Defendant does not argue that counsel
was unaware of the aiding and abetting theory at the time of closing argument and instructions,
and cannot because it was in the court’s initial instructions to the jury with respect to all counts,

Finally, the government argues that defendant has not justified his failure to raise the
adequacy of applicability of the aiding and abetting instruction on appeal. Defendant counters
that the same lawyer who represented defendant at trial represented him on appeal and that he
failed to raise it because the court stated to him that he had waived a challenge to the aiding and
abetting instruction as given. This is incorrect. The court in fact stated that the defense had
waived a claim that a Pinkerion instruction shonld have been given in lieu of the aiding and
abeiting instruction. As 10 defendant's claim that his lawyer believed he had waived a challenge
1o the aiding and abetting instruction originally given, the court stated, “if the defense Dbjact:s;, 1
am 1ot going to inject [ Pinkerton] here. But I would perceive that as them waiving the objection
{ater on appeal, that it should have been the conspiracy hased instruction as opposed to the one 1
gave. If the one I gave is an error, it's preserved. You argued that up and down. That's nét a
problem.” Tr. at 52 The court concludes that the defendant has not satisfactorily justified his
failure to raise this claim on direct appesl.

Defendant’s second claim, that counsel was ineffective for failing {0 seck mistrial after
prosecution commented on defendant’s post-asrest silence, was 1'a.isad and rejected on appeal.
Lucas v. Uniled States, 50 A3d 737, 745 (DL 201 T e Court of Appeals rejected the clam
that court’s handling of the prosecutor’s comment Was error, therefore counsel was ot

ineffective for failing {0 seek a mistrial because there was no need {0 grant ope:



Defendant’s final claim is that his conviction Of senfence must be vacated because he
believes his sentence may be atfected by the decisions of the Supreme Court of the United States
in Johnson v. United States, 135 §. Ct. 2551 (2015), and Welch v. United States, 136 5. Ct. 1257
(2016), regarding sentences anhancaéi pursuant to 18 U5.C. § 924 (Armed Career Criminal Act):
The Armed Career Criminal Act 19 a federal statute that has been ased to enhance sentences in
sederal criminal cases, but was not applicd to the defendant’s sentence in this case in the District
of Columbia Superior Court. Thus the cases cited do not affect defbndant’s septence and
therefore defendant is not entitled to the relief requested.

For all these reasons, it is this 27" day of November, 2016, hereby

ORDERED that defendant’s Memorandum of Law in Support of Application for Reliet
o D.C. Code § 23-110, filed Noverber 3, 2015, and supplemented by counsel, is DENIED. It
further is

QREBL‘RE* T3 that defendant’s pro se Memos andum of Law in Support of Motion 10

Vacate and or Set Aside Petitioner’s Conviction and Sentence Pursuant t0 DC Code 23- HO
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received in chambers on June 30, 2016, is DERIED.

Lynn Letbovilz
Associate Judge
{Signed in chambers)
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Counsel for Defendant
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United States Attorney’s Office
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