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NONPRECEDENTIAL OPINION
JESSON, Judge
Following a search of his home that revealed a gun and ammunition, appellant Pedro
Tejeda was convicted of possession of a firearm or ammunition by a prohibited person.

Tejeda challenges his conviction, arguing that the district court should have given a
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unanimity instruction to the jury- and suppressed evidence of the gun and ammunition
because the search warrant affidavit did not establish probable cause. Tejeda also asserts
that the 51-day -delay of his jury trial was a violation of his right to a speedy trial. Because
the possession of the gun-and ammunition are part of the same behavioral incidént and do
not.require -a- unanimity instruction, the affidavit articulated an adequate basis for the
search, and Tejeda was not prejudiced by the delay of his trial, we affirm.
FACTS

In spring 2019, officers were called to a home in Minneapolis for reports of
gunshots. Theresidents who.called believed that the shots came from a nearby house where
appellant Pedro Tejeda resided. When officers arrived they found bullet holes in the.
residents’ walls and détermined that the shots had likely come from Tejeda’s home.
Officers contacted Tej eda, who denied any knowledge of the gunshots and refused to leave
his house. Eventually, officers left the scene. - The following day, Tejeda was arrested and
interviewed by detectives. Based on the events of the previous evening, information
gathered during the interview, and additional investigation, officers believed that Tejeda
was in possession of “an unknown type of handgun,” and fequested a search warrant.

In  support of the search warrant request, the affidavit provided an account of the
previous night’s events at Tejeda’s home. It confirmed that both the neighbors and officers
called to the scene believed that the bullets had come from Tejeda’s home. And the

affidavit explained that Tejeda had previously been contacted by police on seven different

occasions in the last year and had been civilly committed twice. Finally, the affidavit




deseribed surveillance footage that purportedly showed Tejeda “shooting out a vehicle
window with an unknown type gun.”

The district court issued the warrant to search Tejeda’s home for “any guns,-ammo,
dces [discharged cartridge casings], gun accessories and evidence of the shootings to
include cameras, camera systems, digital storage, and surveillance video.” Upon execution
of the search warrant, officers discovered a 9mm pistol and ammunition, both located
inside a safe. The state then charged Tejeda with one count of possession of a firearm or
ammunition by a prohibited person.!

While awaiting trial, Tejeda moved to suppress-evidence obtained during the search.
He challenged the validity of the search warraﬁt, arguing that the information within the
affidavit did not “establish a fair probability” that evidence would be found. According to
Tejeda, “there is no conclusive evidence that the bullet was -firéd either from inside or
outside [his] house. There is no evidence that he; in fact, was the one who fired a bullet
through the house.” The district court denied Tejeda’s motion to suppress.

On April 10, 2019, Tejeda demanded a speedy-trial: The district court scheduled a
jury trial for May 14, 2019, to comply with the request. But the trial was delayed twice
after the state requested -continuances. The first delay was due to witness scheduling
conflicts, and the second was due to the prosecutor’s unavailability.- On both occasions,

the district court found good cause for delay and granted the continuance.

I Minn. Stat. § 624.713, subd. 1(2) (2018). Tejeda had previously been convicted of
third-degree assault.




On July 30, 2019, a jury trial commenced. There, the parties disagreed on whether
to include a unanimity instruction for the jury. Tejeda’s attorney expressed concern over
leaving “ﬁieairu” and .“ammunition” together in one verdict form. He suggested tiie district
court I;rcvide one verdict fdrm, but include “a box to mark firearm and a box to mark
ammuuitliion just so we know what [the jury] determined.” The state argued that unanimity
wcs uot an issue becatusel the statute did not treat them as eeparate offenses, but instead
prov‘ided that a cerson “shall xiot be entitled to possess ammunition or a pistol.” Minn.
Stat. § 624. 713 subd 1 (2018) (emphasis added) The district court determined that a
unan1m1ty 1nstruct10n was not requ1red and d1d not provxde one to the jury.

On August 1, 2019, the jury delivered its verdict, finding Tejeda guilty. The district
court sentencedl"i'ejeda to 66 months’ idcarceration with credit given for 242 days already
served. | | -

Tejeda appeals.A

- DECISION
: Tejeda presents three primary arguments for reversing his conviction. First, Tejeda
claims that the district court abused its discreticn by rejecting his request for a unanimous
jury vei'dict. His second argument is that the district court erred by admitting evidence cf
tlie gun.’and ammunition fouud duting tlie search of his home. Third, Tejeda asserts that
his right to a speedy trial was violated. Finally, Tejeda raisee a number of claims in pro se
briefing, including sufficiency of the evidence, judicial and juror bias, and trespast;. We

address Tejeda’s arguments in turn.



L The district court did not abuse its discretion when it denied Tejeda’s request
for a unanimous jury instruction.

Déspite being charged with one count of possession of a firearm or ammunition by
a prohibited person, Tej eda\ contends that the charge was actually for two separat.e criminal
acts—possession of a firearm and poésession of ammunitioﬂ. Théreforé, he érgues, the
disfrict coﬁrt was required to provide a uﬁanimity instruction to the juryvto detennin;: \’Vhich
criminal act the jurors found him guilty of committing—possessioﬁ of a‘ firearm or
possession of ammunition.

Distrfct courts have broad discreti:o;nrlglegal.r(.ﬁr‘lg jlury instructions, aﬂd we will ﬁot
reverse a district court’s decision on tlhe.mla‘tt‘er unless there ;Jva‘s. an abuse of discretion.
S‘tate v. Taylor, 869 N.W.2d 1, 14-15 (Minn. 20155. A district ’court abusé:s. its discretion
when tﬁe jur'y instructions “(.;onfuse, mislead, or materially misstété tﬁe law.” Id.vat 15.
Here, the district court determined that unanimity instructions were not necessary.

Our review of that decision begins with a recitation of the relevant rules régarding
jury verdicts. In criminal cases, jury verdicts must be unanirpous. Minn. R. Crim. P. 26.01,
subd. 1(5). Jurors must unanimoﬁsly agree t'halt. the staié pr;)\}ed —ehacv:h elerhent of the
charged offense, ‘but need n.ot. agrée on the ways .in \'JVhiCil the crimev was cf)rhm'itted.
State v. Pendleton, 725 N.W.Qd 717, 730-31 (Minn; 2007). Instead, jﬁrbrs may ﬁnci that a
crifne was committed by “aitefngtive ways,” S0 long as they all agree; that the criﬁé was
comrnitted. Id. at 732. Hefe, the\statute under which Tejeda waé convicted makes it a

crime for a prohibited person to “possess ammunition or . . . any other firearm.” Minn.

Stat. § 624.713, subd. 1. According to Tejeda, although the state only charged him with




one count of possession of a firearm or ammunition by a prohibited person, he was actually
charged for two different criminal acts. To support his argument, Tejeda relies on
State v: Stempf, 627 N.W.2d 352 (Minn. App. 2001).

-In Stempf, the appellant was charged with one count of fifth-degree possession of a
substance containing methamphetarﬁine, Id. at 353. But at trial, the state introduced
evidence of two instances of alleged possession to support conviction.? Id. This court held
that because the two acts of possession “occurred in different places and at different times,”
and did not constitute a single act, the district.court should have given specific unanimity
instructions to the jury. Id. at 358.

. The facts in this instance are distinct from those in Stempf. Tejeda was charged with
one count of possession of either a firearm or ammunition, stemming from the discovery
of the gun and ammunition at the same time and in.the same location. The state did not
introduce evidence of the gun and ammunition as two separate criminal acts, but alternative
means by which Tejeda, in a single act of possession, violated the law. When a defendant
engages in a single behavioral incident, Stempf does not apply and a unanimity instruction
is not required. Id. at 354-55.

And in our recent decision, State v. Nowels, we held that where the appellant was
charged with one count of possession of a firearm and one count of possession of
ammunition for having a loaded gun, that possession was part of the same “behavioral

incident”—the single criminal act of possession—because the firearm and ammunition

2 Methamphetamine was discovered at the appéllant’s place of work and later in the truck
appellant arrived to work in as a passenger. Stempf, 627 N.W.2d at 353.
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were found together in one loaded gun. 941 N.W.2d 430, 440 (Minn. App. 2020), review
denied (Minn. June 16, 2020). As a result, appellant could not be charged twice for thé
single crime of possession of a firearm or ammunition. Id. at 440, 443 (“Here, Nowels’s
possession of the loaded gun constitutes more than one offense—wheéther the state charged

tut the

the conduct as possession of ammunition, possession of a firearm; or-both:
unlawful conduct occurred as patt of the same behavioral incident.”).’
Although, unlike in Nowels, the gun found in Tejeda’s home was not loaded, the
same “single behavior” analysis applies here. The gun and-ammunition were found in the
same place—the safe. The gun and ammunition were also found'at the sameé timeé—during
the execution of the search warrant. The state charged Tejeda with oné count of possession
of a firearm or ammunition, introducing the gun and ammunition riot as separate elements
necessary to make up a single criminal:act; but as alternative means of committing a single
criminal act. Possession of either itém would result in Tejeda’s’ conviction. Minn.
Stat. § 624.713, subd. 1(2). And possession’ of eitheér a guri-or ammunition requires proof
of the same elements: (1) Tejeda'is a prohibited person;and (2) he possessed a firearm or
ammunition. Nowels, 941 N.W.2d at 443. Therefore, possession of the items were part of

the same single behavior. Id. at 440.

3 Furthermore, we determined that the possession of a firearm or ammunition required
proof of the same elements: the appellant is a prohibited person and possessed a firearm or
ammunition. Id. at 443. Although the appellant was charged with two counts of the same
crime, each one was a “different means to commit the crlme—possessmg a fzrearm and
possessing ammunition.” Id. at442.



To determine that here, the jury should have been given a unanimity instruction, .

would go against our precedent in Nowels and Stempf. We conclude that the district court

did not abuse its discretion when it rejected Tejeda’s request for a unanimity instruction.

II.  The district court did not err when it admitted evidence found during the
search of Tejeda’s house.

'Tejéda next asserts that the district court abused its discretion when it denied his
motion to suppreés evidence obtained from the search of his house. He argues iha;t the
search warrant affidavit did not adequateiy‘ establish a connection between either the house
and a firearm or Tejeda and a ﬁ.r.éann. Théfefore, Tejeda claims, the district court dld not
have a substantial basis for bélieving probable cause existed to issue the search Warrant.

When revieWing a district court’s decisioﬁ regarding probabl'e cause, we consider
whether thé search warrant afﬁd?;vit “viewed as a whole, provides a substantial basis for a
ﬁnding of brobablé cause.” State v. Ruoho, 685 N.W.2d 451, 456 (Minn. App. 2004)
review denied (an Nov. 16, 2004) We also view an 1ssumg judge’s decision to grant a
search \;var.rant “ﬂéxibly, deferentially, and with an eye to encouraging rather than
discduraging the use of warrants by law-enforcement officers.” Id,

:"-l:'o ‘obtain Az;l s.earch. wa{rréht, officers must establish in théir affidavit that 'fl"lere Vis
probable cause to believe a crime was cozmmittéd and evidence of.the crime will be found
at ihé bvlélc'e‘ to be seafched. Id  This “nexus,” of connection, betweeﬁ the placé to be
searched and the items to be seized may be supported by either direct observation or

mferred from the totahty of the c1rcumstances mcludmg the crime alleged, the items

sought, the opportunity for ‘concealment, and reasonable assumptions about where a




suspect would keep the evidence. Id. The probable cause inquiry asks whether a person
of “reasonable caution,” in looking at the totality of the facts described in the affidavit,
would be justified in believing that the items sought would be found at the place to be
searched. Id.

Here, the affidavit described the events leading to Tejeda’s arrest and provided
additional information detectives discovgred during investigation. Based on those factual
allegations, we conclude that the afﬁdayit established probable cause fo; the search of
Tejeda’s house and established a nexus betweep both Tejeda and the gun and Tejeda’s
home and the gun.

While the neighbors and responding officers did not directly observe the gun at
Tejeda’s house, the nexus between Tejeda’s house and the gun can be inferred from the
totality of the circumstances. Id. Neighbors repoﬁed the sound of gunshots» and bullets in
the walls of their home, which they believed came from the direction of Tejeda’s home.
When investigating officers arrived on scene and examined the bullet holes, they too
determined that the bullets had come from Tejeda’s home. These facts, when considered
together, would lead a person of ‘reasonable caution to be justified in believing that a gun
had been fired from, and could be found in, Tejeda’s home.

The affidavit’s factual allegations further support a nexus between Tejeda and the
gun. In addition to the neighbors reporting sounds of gunshots coming from Tejeda’s
home, officers also had previous surveillance footage of Tejeda shooting a gun out a car

window. And if an individual is believed or known to have a gun, it is reasonable to infer

that an individual would keep the gun at their restdence. State v. Yarborough,



841 N.W.2d 619, 623 (Minn. 2014). Therefore, when considering the totality of.the facts
in the affidavit, a person of reasonable caution would be justified in believing that a gun
would be found in Tejeda’s home.*

To attempt to persuade us otherwise, Tejeda alleges in pro se briefing that not only
were there substantive issues with the affidavit, but that the officers involved in the search
also trespassed and exceeded the scope of the warrant. We find these arguments
unconvincing.

First, the fact that the affidavit listed the wrong zip code for the home to be searched
does n;)t invalidate the search warrant. An incorrect zip code, in this instance, does not
impair the officers’ ability to “locate and identify the premises with reasonable effort with
no reasonable probability that [other premises] must be mistakenly searched.”
Statg v. Gonzales, 314 N.W.2d 825, 827 (Minn. 1982) (quotations omitted). Nor do the.
“no trespassing” signs on Tejeda’s property turn the officers’ otherwise legal execution of
a valid search warrant into a trespass. The federal and state constitutions only protect
persons against unreasonable and unwarranted searches. U.S. Const. amend. IV; Minn.
Const.-art. 1, § 10. Finally, although the affidavit did not specifically describe any
documents as items to be seized, here, the firearm sale record and firearm trace summary
were prpperly seized because they were “immediately facially recognizable” as evidence
which connected Tejeda to the gun found in the safe. State v. Severtson, 232 N.W.2d 95,

97 (Minn. 1975).

% We note that we reach this conclusion without addressing the mental-health assertions
made in the affidavit, and therefore do not consider the appropriateness of those statements. .
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In sum, based on the factual allegations in the search warrant affidavit, and in light
of our deference to the issuing judge’s decision, we conclude there was a substantial basis
for a finding of probable cause. The district court did not err in admitting evidence found
during the search of Tejeda’s house.

III. Appellant’s right to a speedy trial was not violated.

When a defendant requests a speedy trial, the trial must begin within 60 days of the
request unless there is good cause for delay. Minn. R. Crim. P. 11.09(b). We review
whether an appellant’s right to a speedy trial was violated de novo. ' State v. Osorio,
891 N.W.2d 620, 627 (Minn. 2017). To determine whether a defendant’s right to a speedy
trial has been violated, we weigh four factors: (1) the length of the delay; (2) the reason for
the delay; (3) whether the defendant asserted their right to a speedy trial; and (4) whether
the defendant was prejudiced because of the delay. State v. Windish, 590 N.-W.2d 311, 315
(Minn.' 1999) (citing Barker v. Wingo, 407 U.S. 514, 530-33, 92 S. Ct. 2182, 2192-93
(1972)).

Length of Delay

Tejeda asserted his right to a jury trial on April 10, 2019. Jury trial was required to
begin, absent good cause, by June 9, 2019. Trial did not begin until July 30, 2019, 51 days
beyond the 60-day period. Because Tejeda’s trial was delayed beyond the 60-ddy period,
the delay is presumptively prejudicial and the remaining factors must be analyzed. Id.

Reason for Delay

The delays were caused by the unavailability of the state’s witnesses and the

prosecutor’s scheduling conflicts. Unavailability of witnesses is generally good cause for

1



delay. State v. Terry, 295 N.W.2d 95, 96 (Minn. 1980). And while the state bears the
burden to ensure a defendant’s right to a speedy trial, here the prosecutor made a good faith
effort to bring Tejeda to trial.® Windish, 590 N.W.2d at 316-17. Thus the reasons for delay
weigh against the state, but less so than if there was evidence that the state had deliberately
intended to delay the trial to harm Tejeda. Barker, 407 U.S. at 531, 92 S. Ct. at 2192.

Tejeda Asserted Right to Speedy Trial

Tejeda demanded a speedy trial on April 10, 2019 and reiterated his request each
time the state motioned for a continuance. This factor weighs in his favor.

Prejudice to Tejeda .

Tejeda asserts that the delays unfairly prejudiced him by keeping him incarcerated
beyond the initial trial date. Three types of prejudice are recognized as potentially resulting
from the delay of a speedy trial: “oppressive pretrial incarceration, anxiety and concern of
the accused, and the possibility that the accused’s defense will be impaired.” Osorio,
891 N.W.2d at 631 (quotations omitted). Here, Tejeda only alleges that the delay of his
trial resulted in oppressive pretrial incarceration.

This prejudice argument.is undercut by the fact that Tejeda had two outstanding
holds without bail from ongoing criminal cases not related to this matter. And although
Tejeda’s attorney requested the respective courts remove those holds in light of the present
case, neither court granted that request, and the holds remained. Therefore, even if Tejeda’s

jury trial had proceeded as scheduled and he-had been released upon a finding of not

5 The lead attorney made arrangements for a substltute prosecutor at the June 24 2019 trlal
because he would be unavailable to try Tejeda on that date.
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guilty—or if he had been released while awaiting trial—his rémaining holds would have
resulted in continued incarceration. Because Tejeda would have remained incarcerated,
with or without the state’s continuances, his claim of prejudice due to oppressive pretrial

incarceration is unpersuasive.

To summarize, while some of the Barker factors weigh in favor of Tejeda’s’

argument, the state’s efforts to remain on schedule when possible and the lack of prejudice
lead us to conclude that the delays did not violate Tejeda’s right to a speedy trial.

In conclusion, the district court did not abuse its discretion when it denied Tejeda’s
request for a unanimous verdict. The guns and ammunition, discovered at the same time
and in the same place, were part of the same behavioral incident. As such, the district court
was not required to provide a unanimity instruction to the jury. Nor did the district court
err by admitting evidence obtained during the search of Tejeda’s house. Based on the
-affidavit, the district court could find that there was probable cause to issue the warrant.
Finally, Tejeda’s right to a speedy trial was not violated.

Affirmed.

6 Tejeda makes a number of additional claims in pro se briefing in support of his appeal.
He asserts that both the judge and the jury were biased, and that there was insufficient
evidence to convict him. However, he makes these claims in general terms and does not
adequately brief the arguments. As such, we do not address them here. State v. Butcher,
563 N.W.2d 776, 780 (Minn. App. 1997), review denied (Minn. Aug. 5, 1997).
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STATE OF MINNESOTA

IN SUPREME COURT

A20-0173

State of Minnesota,

Respondent,

. Vs,

Pedro Ray Tejeda,

Petitioner.

ORDER
Based upon all the files, records, and proceedings herein,

IT IS HEREBY ORDERED that the petition of Pedro Ray Tejeda for further review

be, and the same is, denied.

Dated: April 28, 2021 BY THE COURT:

Lorie S. Gildea
Chief Justice
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