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MEMORANDUM®

Appeal from the United States District Court
for the Northern District of California
William Alsup, District Judge, Presiding

Submitted March 16, 2021™

Before: .  GRABER, R. NELSON, and HUNSAKER, Circuit Judges.

John B. Freitas appeals pro se from the district court’s order dismissing his

~action alleging federal and state law claims arising out of foreclosure proceedings.

We have jurisdiction under 28 U.S.C. § 1291. We review de novo a district court’s

dismissal based on claim preclusion. Stewart v. U.S. Bancorp, 297 F.3d 953, 956

This disposition is not appropriate for publication and is not precedent

except as provided by Ninth Circuit Rule 36-3.

*%

———— e The panel unammously concludes this case is sultable for dec131on :
without oral argument. See Fed. R. App. P. 34(a)(2) | e —




(9th Cir. 2002). We affirm. E e — —
The district couﬁ properly dismissed Freitas’s action as barred by the
doctrine of claim preclusion because Freitas had already litigated the validity of the
operative deed of trust in prior state court actions, Which involved the same parties,
and resulted in final judgments on the merits. See DKN Holdings LLC v. Faerber,
352 P.3d 378, 386 (Cal. 2015) (elements of claim preclusion under California law).
Although Freitas argues that the present action involves a different cause of
action because at the time the trustee’s sale was c‘oﬁducted there were two
competing trustees under two deeds of trust securing the same obligation, the
trustee’s sale was conducted by the properly substituted trustee under the operative
deed of trust, as had been determined in the prior state court actions. See Boeken v.
Philip Morris USA, Inc., 240 P.3d 342, 348 (Cal. 201 O), (“[A] judgment for [a]
defendant is a bar to a subsequent action by the plaintiff based on the same injury
to the same right, even though he presents a different legal ground for relief.”
(qﬁo,tation marks omitted; emphasis in original)); ¢f Dimock v. Emerald Props.
LLC, 97 Cal. Rptr. 2d 255 (Ct. App. 2000) (the recording of the substitufion of
trustee under California Civil Code § 2934a gave the second trustee the exclusive
power to conduct a trustee’s sale rendering the éale conducted by the first trustée

void).

[\
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We do not consider matters not specifically and distinctly raised and argued
in the opening brief, or arguments and allegations raised for the first time on
appeal. See Padgettv. Wright, 587 F.3d 983, 985 n.2 (9th Cir. 2009).

AFFIRMED.
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7 IN THE UNITED STATES DISTRICT COURT .
8 _ :
o FOR THE NORTHERN DISTRICT OF CALIE ORNIA
10
£ 1) JOHNFREITAS, - No. C 19-03347 WHA
§ g b ‘Plaintiff, |
’§ § 13 V. ORDER RE MOTION TO DISMISS
@ 3 : AND REQUEST FOR JUDICIAL
= gz 141 BANK OF AMERICA N.A. and DOES NOTICE
§ £ 151 1-60, |
% 5 16 Defendants. -
o 2 ' /
22 17
5 8 INTRODUCTION
19 In this foreclosure case, defendants move to dismiss. For the following reasons, the
26 motion is GRANTED.
91 _ STATEMENT '
29 In 2004, pro se plaintiff, John Freitas obtained a loan for-$333,700 from Countrywide
93 Bank N.A. .secured by a deed of trust and assignment of rents on real property located in
24 | Newark. On October 5, 2005, he obtained another loan for $349,840 from Countrywide secured
75 by a deed of trust and assigninent of rents on the same property. A second version of the same
56 || document was recorded on October 25, 2005. The only difference bet\;veen the two documents
~~ || Was that the first document contained a signature line for plaintiff’s wife, which he initialed,

N
o0

whereas the later deed did not. In 2011, ﬁlaintiff aefaulted on his loans and defendant Bank of




United States District Court

Fof the Northern District of California

O 00 N N W

10
11
12
13
14
15
16
17
18

19

20
21
22
23
24
25
26

27

28

Case 3:19-cv-03347-WHA Document 51 Filed 11/11/19 Page 2 of 6

_ America, N.A. recorded a notice of default in April 2014. Bank of America is a successor in

interest of Countrywide. In 2016, the October 5 deed of trust was reconve);ed to plaintiff.

Meanwhile, in February 2016, plaintiff filed an action\‘ in Alameda County Superior
Court alleging fraud and cancellation and rescission of written instruments stating that his
October 25 deed of trust had been reconveyed, but that Bank of America had still threaténed to
foreclose on the property. A 2016 order sustained the demurrer to the complaint and the state
court .entered judgment in Bank of America’s favor. Plaintiff unsuccessfully appealed to the
California Court of Appeal and then the California Supreme Court. Judgment became final in
August 2017 when the California Court of Appeal issued a remittitur. Freitas v. Bank of
America, N.A., et al.l, Case No. RG15792569 (Freitas I). ‘ |

In January 2018, plaintiff filed another action in Alameda County Superior Court
alleging the following claims as to his October 25 deed of trust and corresponding loan: (1)

“preliminary and permanent injunction,” (2) quiet title, (3) slander of title, (4) conspiracy to

- slander title, (5) violation of Section 2923.5 of the California Civil Code, and (6) violation of

Section 17200 of the California Business and Professions Code. Freitas v. Bank of Americd,

"N.A., et al., Case No. RG17877297 (Freitas II). A May 2018 order sustained Bank of

America’s demurrer without leave to amend. In August 2018, the state court dismissed the
action with prejudice and entered judgment against plaintiff.

Plaintiff then commenced an action in July 2018 in the United States District Court for
the Northern District of California naming twelve defendants, includiﬁg- Bank of America, N.A.
alleging the following claims as to his 2004 deed of trust and corresponding loan: (1) unfair and .
deceptive consumer practices with respect to loan servicing, foreclosure processing, and loan
origination; (2) violation of thé Financial Institutions Reform, Recovery and Enforcement Act
of 1989; (3) declaratory judgment; (4) bankruptcy misconduct; (5) quiet title; (6) slander of
title; (7) conspiracy to slander title; (8) violation of Section 2923.5 of the California Civil Code;

and (9) violation of Section 17200 of the California Business and Professions Code. Also in

_July 2018, plaintiff filed an application for a temporary restraining order to halt the foreclosure

of his residence. A July 2018 order denied the temporary restraining order on the ground
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dismissed the case for failure to prosecute (Case No. 18-cv-03993, Dkt. Nos. 1, 2, 21,
30)(Freités ).

Following the foreclosure sale of the underlying property, plaintiff commenced the
instant action in June 2019 against Bank of America alleging, as to his October 25 deed of trust
and éonesponding loan, the same claims as Freitas I1I as well as other miscellaneous non-legal
claims such as “the deed of trust on which defendant B of A has fofeclosed is void” and “the
debt, if there ever were a debt, has been satisfied.” He then filed a motion for a temporary
restraining order on the same day. The undersigned related the instant action to this Court the
next day. A June 17 ordered denied plaintiff’s motion for a temporary festraining order on thé
grounds that he raised essentially the same arguments as he did in Freitas I and that he was
unlikely to suffer irreparable harm as the foreclosure had.a-lready occurred (Dkf. Nos. 1, 2, 10,
14). Bank of America now moves to dismiss the entire complaint. Plaintiff opposes. This
order follows full briefing and oral argument. |

| ANALYSIS

A complaint must plead “enough facts to state a claim to relief that is plausible on its
face.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). A claim has facial plausibility
when its factual allegations, rather than mere conclusory statements, create the reasonable.
inference that the defendant is liable fpr the misconduct alleged. Ashcroft v. Igbal, 556 U.S.
662, 678 (2009). In ruling on a motion to dismiss, we must accept faétual allegations in the
corﬁplaint as true é.nd construe the pleadings in the light moét favorable to the nonmoving party.
Manzarek v. St. Paul Fire & Marine Ins. Co., 519 F.3d 1025, 1030-31 (9th Cir. 2008).
anclusory allegations or “formulaic recitation of the elements” of a claim, however, are not
entitled to the presumption of truth. Igbal, 556 U.S. at 681.

1 RES JUDICATA.

Res judicata prohibits successive litigation of claims that have already been litigated as

well as.those that could have been litigated based on the same operative facts. 21A Fed. Proc.,

L. Ed. § 51:227. The doctrine of res judicata is applicable when there is (1) privity between
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parties, (2)an identity of claims, and (3) a final judgment on the merits. Owens v. Kaiser
Found. Health Plan, Inc., 244 F.3d 708, 713 (9th Cir.2001). As a general matter, under the Full
Faith and Credit Act, federal courts must give state judicial proceedings “the same full faith and

credit . .. as they have by law or usage in the courts of [the] State . . . from which they are

‘taken.” 28 U.S.C.'§ 1738. Here, res judicata precludes plaintiff’s claims in the instant suit.

First, here, there is no question as to the privity of the parties as Bank of America has
been a party to all of the aforementioned actions.
Second, plaintiff makes essentially the same underlying allegations as he did in all of his

preceding lawsuits. Plaintiff contends this action addresses different actions and claims. He

* has not, however, added new or different facts than those that he made in any of the previous

proceedings. Specifically plaintiff’s underlying argument throughout has been that his October
25 deed of trust was forged and that the reconveyance of the October 5 deed of trust relieved
him of any duty to make payments and accordingly made the foreclosure proceedings unlawful.

Although plaintiff makes additional claims under federal law here, he is merely rephrasing the

~same general grievances.

Third, final judgments on the merits have occurred. In California, a state court’s order
sustaining a general demurrer constitutes a final judgment oﬁ the merits. See McKinney v. Cnty.
of Santa Clara, 110 Cal.App.3d 787, 794 (1980) (holding “[a] judgment on a general demurrer
will have a preclusive effect on a new action in which the complaint states the same facts which
were held not to constitute a cause of action on the former demurrer”). In both Freitas I and
Freitas II, the state court sustained Bank of America’s demurrer without leave to amend.
Pl.aintiff argues that various mistakes were made in these state court proceedings, but that does
not change the fact that final judgments on the merits have occurred. Any mistakes by the state
court judge were subject to correction by way of appeal via the state appellate court.

2. REQUEST FOR JUDICIAL NOTICE.

Federal Rule of Evidence 201(b) permits courts to take judicial notice of any fact “that is

- not subject to reasonable dispute because it . . . can be accurately and readily determined from

sources whose accuracy cannot reasonably be questioned.” While a court may take judicial
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notice of matters of public record at the motion to dismiss stage, it cannot take judicial notice of

2| disputed facts in the public record. Khoja v. Orexigen Therapeutics, Inc., 899 F.3d 988,999
3l (9th Cir. 2018). | ’
4 Bank of America requests judicial notice of the following documents: (1) the first
5| amended complaint in Freitas I, (2) An April 2016 order sustaining the demurrer in Freitas 1,
6 1| (3) the entry of judgment in Freitas I, (4) the notice of appeal in F reita§ I, (5) the California
7| Court of Appeal’s May 2017 opinion in Freitas v. Bank of America, N.4., No A148140, (6) the
8 || California Supreme Court’s August 2017 order denying plaintiff’s petition for review, (7) the
9| California Court of Appeal’s remittitur issued August 2017, (8) the first amiended complaint in
10 || Freitas II, (9) the June 2018 notice of entry of order in Freitas II, and (10) the notice of entry
et 11} fojudgment in Freitas II. Plaintiff disputes the truthfulness of these documents, but they are
g E 12 | nonetheless appropriate subjects of judicial notice. Defendant’s request is'accordingly
235 13| Granm. |
g EZ 14 Plaintiff requests judicial notice of the following documents: (1) the California Court of
§ _g 15| Appeal’s May 2017 opinion in Freitas v. Bank of America, N.A., No A148140; (2) the deed of
% % 16 || trust and assigﬂment of rents recorded October 12, 2005, (3) the sub;stitution of trustee and
% é 17 || reconveyance recorded July 1, 2016, (4) the deed of trust and assigr}ment of rents recorded
- 18 || October 25, 2005, (5) the substitution of trustee and reconveyance récorded November 10,
19 § 2005, (6) the notice of trustee’s sale récorded March 7, 2019, (7) the substitution of trustee
20 || recorded April 22, 2014, (8) the trustee’s deed upon sale recorded June 11, 2019, (9) the deed of
21| reconveyance recorded April 8, 2004, (10) Schedule D of creditors holding secured claims, (11)
l22 the bankruptcy court discharge of debtor and final decree dated Octéber 14, 2015. The first
23 || item is judicially noticed. It is unclear where Schedule D comes frozm. and is thus a document
24 || whose accuracy may reasonably be questioned. Judicial notice of S;:hedule D is thus DENIED.
25| The remaining items are appropriate for judicial notice and p‘laintiff” s request is GRANTED.
26
27
28
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CONCLUSION
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" The motion to dismiss is GRANTED. Any le_a.lvre to amend would be futile. The case is
DISMISSED WITH PREJUDICE and the Clerk shall CLOSE the file. Plaintiff should file any notice

of appeal timely.

IT IS SO ORDERED.

Dated: November 11, 2019. éf s)
. WIL ALSUP

UNITED STATES DISTRICT JUDGE

28
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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA
FIRST APPELLATE DISTRICT

DIVISION FIVE B e

JOHN B. FREITAS,

MAY 3002017
Plaintiff and Appellant, ’

V. ' A148140 e o
BANK OF AMERICA, N.A,,

Alameda C
Defendant and Respondent. (Alameda County

Super. Ct. No. RG15792569)

John Freitas, proceeding in propria persona, attempts to challenge a judgment
dismissing, with prejudice, his first amended complaint (FAC) against Bank of America,
N.A. Freitas contends the trial court erred in sustaining Bank of America’s demurrer
without leave to amend. On the record before us, we must affirm.

I.  FACTUAL AND PROCEDURAL BACKGROUND

The material facts in this appeal would normally be derived from the allegations of
Freitas’s FAC and matters we may judicially notice. (Evans v. City of Berkeley (2006)
38 Cal.4th 1, 6.) However, as discussed post, our ability to set forth those material facts
is limited by the fact the record Freitas provides does not contain his complaint or FAC,
Bank of America’s demurrer to the FAC, Freitas’s opposition, or the trial court’s ruling
on the demurrer. From the record before us, we can discern only that Bank of America
demurred to Freitas’s FAC and the trial court sustained the demurrer without leave to
amend. On April 28, 2016, the trial court entered judgment against Freitas. The -

judgment states: “the [FAC] is dismissed with prejudice in its entirety as to all causes of



action.-Freitas.shall-take nothing-—from-Bank-of-America:*-Freitas-filed-a- timely

notice of appeal.
II.  DISCUSSION |

Freitas contends the trial court erred in sustaining Bank of America’s demurrer to
his FAC. “On appeal from an order of dismissal after an order sustaining a demurrer, the
standard of review is de novo: we exercise our independent judgment about whether the
complaint states a cause of action as a matter of law. [Citation.] First, we give the
complaint a reasonable interpretation, reading it as a whole and its parts in their context.
Next, we treat the demurrer as admitting all matetial facts properly pleaded. Then we
determine whether the complaint states facts sufficient to constitute a cause of action.
[Citations.] [] We do not, however, assume the truth of contentions, deductions, or
conciusions of law.” (Stearn v. County of San Bernardino (2009) 170 Cal.App.4th 434,
439-440.) We are “not bound by the trial court’s construction of the complaint.”
(Wilner v. Sunset Life Ins. Co. (2000) 78 Cal.App.4th 952, 958.) Rather, we
independently evaluate the complaint, construing it liberally. (Ibid.; Blank v. Kirwan
(1985) 39 Cal.3d 311, 318.)

We begin by reiterating settled rules of appellate review, often unfamiliar to pro se
litigants. “ “A judgment or order of the lower court is presumed correct. All intendments
and presumptions are indulged to support it on matters as to which the record is silent,
and error must be affirmatively shown.. This is not only a general principle of appellate
practice but an ingredient of the constitutional doctrine of reversible error.’ (Denham v.
Superior Court (1970) 2 Cal.3d 557, 564.) The appellant has the burden of
demonstrating error on the part of the trial court. (People v. Giordano (2007) 42 Cal.4th
644, 666 [ * “error must be affirmatively shown” * *]; Ketchum v. Moses (2001)

24 Cal.4th 1122, 1140-1141.) In the procedural posture of the instant appeal, “[the
appellant] has the burden to show either that the demurrer was sustained erroneously or

that the court abused its discretion in sustaining the demurrer without leave to amend.”

(Rinnacle Holdings, Inc.—v.-Simon-(1995)-31-Cal:App:4th-1430-143 47)



Bank of America contends that Freitas has failed to meet his burden to provide an ~ ~
appellate record showing error. We agree. “The party seeking to challenge an order on
appeal has the burden to provide an adequate record to assess error. [Citation.] Where
the party fails to furnish an adequate record of the challenged proceedings, his claim on
appeal must be resolved against him.” (Rdnc,ho Santa Fe Assn. v. Dolan-King (2004)
115 Cal.App.4th 28, 46.) “ “In the absence of a contrary showing in the record, all
presumptions in favor of the trial court’s action will be made by the appellate court.” ”
(Foust v. San Jose Construction Co., Inc. (2011) 198 Cal.App.4th 181, 187.) “ ‘A V
necessary corollary to this rule is that if the record is inadequate for meaningful review,
the appellant defaults and the decision of the trial court should be affirmed.” ” (Gee v.
American Realty & Construction, Inc. (2002) 99 Cal.App.4th 1412, 1416.) Freitas is not
exempt from these rules because he represents himself on appeal. (Nwosu v. Uba (2004)
122 Cal.App.4th 1229, 1246; McComber v. Wells (1999) 72 Cal.App.4th 512, 522-523.)
“ ¢ “When a litigant is appearing in propria persona, he is entitled to the same, but no
greater, consideration than other litigants and attorneys [citations]. Further, the in propria
persona litigant is held to the same restrictive rules of procedure as an attomey.f’ 7
(Burnete v. La Casa Dana Apartments (2007) 148 Cal. App.4th 1262, 1267.)

Here, Freitas elected to proceed by way of a clerk’s transcript without any record
of the oral proceedings.! With respect to the requested clerk’s transcript, on pages 2 and

3 of his notice designating record on appeal, Freitas failed to “identify each designated

1 Freitas’s notice designating the record on appeal is ambiguous. Despite the
form’s instructions to elect “the . . . method of providing the Court of Appeal with a-
record of the documents filed in the superior court (check a, b, ¢, d, or e . . . ),” Freitas
selected multiple methods—a (clerk’s transcript), b (appendix), and ¢ (original superior
court file). Only a clerk’s transcript was ever filed. This was not an error of the superior
court clerk. Despite the requirement found in California Rules of Court, rule 8.128(a)(2),
Freitas did not attach a stipulation to use the original superior court file to Freitas’s
notice. Apparently, such a stipulation was never reached. Freitas also.did not file-an
appendix with his opening brief. (See id, rule 8.124(e)(2) [“an appellant’s appendix
must be served and filed with the appellant’s opening brief].)

5



__document by its title and filing date.” (Cal. Rules.of Court, rule 8.122(a)(1).). In.addition. - - ~—-
to the required documents automatically included in every clerk’s transcript, Freitas
designated only his “Reply In Support of Plaintiff’s Opposition to Defendant, Bank of
America’s Demurrer to Plaintiff’s First Amended Complaint,” which was filed on
April 4, 2016. Thus, our official recérd consists of the register of actions, Freitas’s sur
reply, the notice of appeal, the notice designating record on appeal, the judgment, and the
ﬁotice of entry of judgment.2 As we have noted, the clerk’s transcript does not contain
Bank of America’s demurrer or the trial court’s order sustaining Bank of America’s
demurrer to the FAC, Accordingly, we do not know the basis for the trial court’s
demurrer ruling. Most troubling, however, is that the clerk’s transcript does not include
Freitas’s FAC. Thus, we simply have no way of independently determining if Freitas
alleged facts stating a cause of action.

As Bank of America correctly points out, Freitas did not seek to augment the
record in a timely manner after the clerk’s transcript was filed. (Cal. Rules of Court,
rule 8.155(a)(1).) Instead, Freitas waited 76 days and only then sought to augment the
clerk’s transcript to include his FAC, complaint, as well as the demurrer and opposition
papers. By that time, both Freitas’s opening brief and the respondent’s brief had been

filed,3 and he presented no excuse for the late filing other than his ignorance of the

2 Freitas attaches to his opening brief what appear to be copies of two substitutions
of trustee and a notice of default. While a party may attach as exhibits copies of
“materials in the appellate record,” these documents do not appear in the record and we
may not consider them. (See Cal Rules of Court, Rule 8.204(d), italics added.)

3 Freitas’s opening brief does not provide any citations to the record properly
before us. The appellant “must present meaningful legal analysis supported by citations
to authority and citations to facts in the record that support the claim of error.” (In re
S.C. (2006) 138 Cal.App.4th 396, 408, italics added; accord, Cal. Rules of Court, rule
8.204(2)(1)(C); Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 96-97, fn. 2 [“[e]ach
and every statement in a brief regarding matters that are in the record on appeal, whether
factual or procedural, must be supported by a citation to the record”].) Even if we had an

-- ———adequate record, it would not be our responsibility to search through it seeking evidence
in support of Freitas’s position. (Williams v. Williams (1971) 14 Cal.App.3d 560, 565.)

4



~——————governing rules.- We denied the miotion to aigment on the grounds it was untimely.
(People v. Preslie (1977) 70 Cal.App.3d 486, 492 [“requests for augmentation made after
a reasonable time has expired from receiving the record on appeal . . . will be denied
absent a strong showing of unusual or unavoidable circumstances giving rise to the
delay”]; Ct. App., First Dist., Local Rules, rule 7(b), Augmentation of record
[“[alppellant should file requests for augmentation . . . within 30 days of the filing of the
record”].) After waiting another 23 days, Freitas sought another avenue to augment the
record by filing a request for judicial notice, which we also denied as untimely. (Preslie,
at p. 494 [“in the interest of orderly judicial procedure[,]” requests for judicial notice
should “be made well before” briefs are filed]) |

More recently, on March 30, 2017, Freitas filed a motion requesting the superior
court clerk be ordered to pay sanctions for failing “to follow [Freitas’s] written
instructions™ in his notice designating record on appeal. We deny Freitas’s motion for
sanctions. It is clear the deficiencies in the record resulted from Freitas’s fajlure to heed
the requirements of court rules in designating the record on appeal, not any misstep by
the superior court clerk.

Freitas failed to furnish an adequate record. Without the operative complaint and
the party pleadings on demurrer, it is simply impossible to determine if the trial court
erred in granting the demurrer. Accordingly, we cannot address the merits and the
judgment must be affirmed. (Maria P. v. Riles (1987) 43 Cal.3d 1281, 1295-1296;
Ballard v. Uribe (1986) 41 Cal.3d 564, 574-575; Foust v. San Jose Construction Co.,
Inc., supra, 198 Cal. App.4th at p. 187.)

| 1. DISPOSITION
The judgment is affirmed. Bank of America shall recover its costs on appeal.




BRUINIERS, J.

WE CONCUR:

SIMONS, Acting P. J.

NEEDHAM, J.

Al148140
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Petitioner’s Appendix: D

FEDERAL STATUTES, RULES, REGS & CONSTITUTIONAL
PROVISIONS

1. United States Constitution, Fourteenth Amendment, § 1: “Due Process”
clause and the “equal protection of the law” which specify:

“No state shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any state deprive
any person of life, liberty, property and the pursuit of happiness without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the law.”

According to then Hon. Amy Coney Barrett, prior to being appointed the
newest Justice of the U.S. Supreme Court, ruled that ..... due process rights
come into play “if the other side” uses dishonorable means to prosecute a -
case. Rainsberger v. Benner, 7% app.cir.no. 17 — 2521-Jan. 15, 2019 (Applies
to Civil and criminal cases). See also U.S. Supreme Court case McDonough
v. Smith, U.S. sup.ct.no. 18-485. June 20, 2019.

2. United States Constitution - Fourteenth Amendment, § 3:

(Abridged version)-
No person having previously taken an oath as ....
a judicial officer of any state shall have engaged in insurrection or rebellion
against”... “the Constitution of the United States”,... “or given aid or
comfort to the enemies thereof”.

(mébridged Version)- (with emphasis added)-




3.

“No Person shall be a Senator or Representative in Congress, or elector of
President and Vice-President, or hold any office, civil or military, under the
United States, or under any State, who, having previously taken an oath, as a
member of Congress, or as an officer of the United States, or as a member of
any State legislature, or as an executive or judicial officer of any State, to
support the Constitution of the United States, shall have engaged in
insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof.”

(Emphasis Added)

Title 18 of the (“U.S.C.”) §§ 1961- 1968 of the Racketeer Influenced

‘and Corrupt Organizations Act (“RICO”) (Appears in Petition @ page(s) 17,
18, 25).
The elements of a RICO violation of 18 U.S.C. §1962 are as follows:

3.

25).

a. “conduct

b. of an enterprise;

c. through a pattern;

d. of racketeering activity (known as “predicate acts”);
e. causing injury to” ....Petitioner/Freitas.

Title 18 of the United States Code (“U.S.C.”) § 1346,

Appears in Petition @ page(s) 25).
“Honest Services Fraud” which states: ‘
“...the term, scheme or artifice to defraud
includes a scheme or artifice to deprive another of the intangible
right of honest services.” “Honest Services Fraud” is a valid
Federal Claim against Corrupt Government Officials.

Misprision of Felony (18 U.S.C § 4 & § 8.0A) & Title 18 U.S.C. § 241
Conspiracy against rights of citizens. (Appears in Petition @ page(s) 17,

“If two or more persons conspire to injure, oppress, threaten, or intimidate

any person in any State, Territory, Commonwealth, Possession, or District in the
free exercise or enjoyment of any right or privilege secured to him by the
Constitution or laws of the United States, or because of his having so exercised the
same; or




If two or more persons go in disguise on the highway, or on the premises of

--another, with intent to prevent or-hinder his freeexercise or erjoyment of any Fight™

or privilege so secured—

They shall be fined under this title or imprisoned not more than ten years, or both;
and if death results from the acts committed in violation of this section or if such
acts include kidnapping or an attempt to kidnap, aggravated sexual abuse or an
attempt to commit aggravated sexual abuse, or an attempt to kill, they shall be
fined under this title or imprisoned for any term of years or for life, or both, or may
be sentenced to death.”

6. Title 42 U.S.C § 1983. Fabrication of Evidence (including documents
filed with the Court and County Recorders. (Appears in Petition @ page(s) 16,
17, 25).

Title 42, Section 1983 United States Code, provides:
"Every person who, under color of any statute, ordinance, regulation, custom or
usage, of any State or Territory, subjects, or causes to be subjected, *109 any
citizen of the United States or other person within the jurisdiction thereof to the
deprivation of any rights, privileges, or immunities secured by the Constitution and
laws, shall be liable to the party injured in an action at law, suit in equity, or other
proper proceeding for redress."

7. Title 28 U.S.C. Section 1738; the Full faith and credit statute.
(Appears in Petition @ page(s) 17).

28 U.S. Code § 1738 - State and Territorial statutes and judicial proceedings; full
faith and credit.

“The Acts of the legislature of any State, Territory, or Possession of the United
States, or copies thereof, shall be authenticated by affixing the seal of such State,

Territory or Possession thereto.

The records and judicial proceedings of any court of any such State, Territory or
Possession, or copies thereof, shall be proved or admitted in other courts within the
United States and its Territories and Possessions by the attestation of the clerk and
seal of the court annexed, if a seal exists, together with a certificate of a judge of
the court that the said attestation is in proper form.

Such Acts, records and judicial proceedings or copies thereof, so authenticated,
shall have the same full faith and credit in every court within the United States and




its Territories and Possessions as they have by law or usage in the courts of such

State; Territory or Possession from which they are taken:”

8. Title 42 U.S.C. § 1986. Actions for neglect. to prevent conspiracy
(Appears in Petition @ page(s) 17, 25).

42 US.C. § 1986

Current through P.L. 116-344 (published on www.congress.gov on 01/13/2021),
except for P. Ls. 116-260 and 116-283

“Section 1986 - Action for neglect to prevent

Every person who, having knowledge that any of the wrongs conspired to be done,
and mentioned in section 1985 of this title, are about to be committed, and having
power to prevent or aid in preventing the commission of the same, neglects or
refuses so to do, if such wrongful act be committed, shall be liable to the party
injured, or his legal representatives, for all damages caused by such wrongful act,
which such person by reasonable diligence could have prevented; and such
damages may be recovered in an action on the case; and any number of persons
guilty of such wrongful neglect or refusal may be joined as defendants in the
action; and if the death of any party be caused by any such wrongful act and
neglect, the legal representatives of the deceased shall have such action therefor,
and may recover not exceeding $5,000 damages therein, for the benefit of the
widow of the deceased, if there be one, and if there be no widow, then for the
benefit of the next of kin of the deceased. But no action under the provisions of this
section shall be sustained which is not commenced within one year after the cause
of action has accrued.

42 US.C. § 1986”

42 US.C. § 1985

Section 1985 - Conspiracy to interfere with civil rights(1) Preventing officer from
performing duties

If two or more persons in any State or Territory conspire to prevent, by force,
intimidation, or threat, any person from accepting or holding any office, trust, or
place of confidence under the United States, or from discharging any duties
thereof; or to induce by like means any officer of the United States to leave any

State, district,-or-place,-where-his-duties-as-an-officer-are-required-to-be-performed;


http://www.congress.gov

or to injure him in his person or property on account of his lawful discharge of the

——— --—duties of his office; or while engaged in the lawful discharge thereof, orto injure —

~ his property so as to molest, interrupt, hinder, or impede him in the discharge of his
official duties; '

~

(2) Obstructing justice; intimidating party, witness, or juror

If two or more persons in any State or Territory conspire to deter, by force,
intimidation, or threat, any party or witness in any court of the United States from
attending such court, or from testifying to any matter pending therein, freely, fully,
and truthfully, or to injure such party or witness in his person or property on
account of his having so attended or testified, or to influence the verdict,
presentment, or indictment of any grand or petit juror in any such court, or to injure
such juror in his person or property on account of any verdict, presentment, or
indictment lawfully assented to by him, or of his being or having been such juror;
or if two or more persons conspire for the purpose of impeding, hindering,
obstructing, or defeating, in any manner, the due course of justice in any State or
Territory, with intent to deny to any citizen the equal protection of the laws, or to
injure him or his property for lawfully enforcing, or attempting to enforce, the right
of any person, or class of persons, to the equal protection of the laws;

(3) Depriving persons of rights or privileges

If two or more persons in any State or Territory conspire or go in disguise on the
highway or on the premises of another, for the purpose of depriving, either directly
or indirectly, any person or class of persons of the equal protection of the laws, or
of equal privileges and immunities under the laws; or for the purpose of preventing
or hindering the constituted authorities of any State or Territory from giving or
securing to all persons within such State or Territory the equal protection of the
laws; or if two or more persons conspire to prevent by force, intimidation, or
threat, any citizen who is lawfully entitled to vote, from giving his support or
advocacy in a legal manner, toward or in favor of the election of any lawfully
qualified person as an elector for President or Vice President, or as a Member of
Congress of the United States; or to injure any citizen in person or property on
account of such support or advocacy; in any case of conspiracy set forth in this
section, if one or more persons engaged therein do, or cause to be done, any act in
furtherance of the object of such conspiracy, whereby another is injured in his
person or property, or deprived of having and exercising any right or privilege of a
citizen of the United States, the party so injured or deprived may have an action for
the recovery of damages occasioned by such injury or deprivation, against any one
or more of the conspirators.




42 US.C. § 1985

9. Federal Rules of Civil Procedure — Rule 12(b) (6) ...(Appears in Petition @ -
page(s) 38).

“Rule 12. Defenses and Objections: When and How Presented; Motion for
Judgment on the Pleadings; Consolidating Motions; Waiving Defenses; Pretrial
Hearing- :

Primary tabs

(a) TIME TO SERVE A RESPONSIVE PLEADING.

(b) HOw TO PRESENT DEFENSES. Every defense to a claim for relief in any pleading
must be asserted in the responsive pleading if one is required. But a party may
assert the following defenses by motion:

(6) failure to state a claim upon which relief can be granted;”

10. The Rule of Law (Appears in Petition @ page 25)

DICTIONARY.COM UNABRIDGED BASED ON THE RANDOM HOUSE
UNABRIDGED DICTIONARY, © RANDOM HOUSE, INC. 2021

What is the rule of law?

The rule of law refers to the idea that everyone in a society agrees to be governed
by and follow the laws of a society.

Why is the rule of law important in a democracy?

The 1dea of rule of law goes all the way back to ancient Greece, and to the work of
the philosopher Aristotle. Aristotle’s Politics explores the best method to rule a
society. He asks: “Is a good leader more important, or are good laws more
imimportant?”

important ?

His answer? The best way to rule a society is through very good laws. But for laws
to work justly, they have to apply to everyone equally.



The idea of rule of law is that once the laws are made, everyone should follow

them, both the citizens of the country and the government of the country. Powerful -
people shouldn’t get a pass just because they have a lot of money or social status.
And government officials shouldn’t be able to be above the law just because they
created the laws.

This is quite important because it means that the government can’t do whatever it
wants. It has to follow the rules that have been set. If the absolute law of the nation
says “all leaders have to be elected,” the current leader cannot legally declare that
their own child will inherit the leadership when they die. Nepotism is a big no-no
in this rule of law.

The rule of law, therefore, makes sure governments and people act in accordance
with the laws. Governments that operate under the rule of law are different than,
for example, the absolute monarchies that ruled over medieval Europe, where the
king or queen were not always subject to the laws of the land. That’s why an event
like King John’s signing of the Magna Carta in 1215 was a big deal (even though it
was signed under duress and soon taken back—that’s a story for a different day). It
was a big deal because the Magna Carta was a document that, among other things,
bound the king to obey the rules too.

In the United States, the Constitution is an important part of the rule of law,
because the Constitution is considered the fundamental law of the nation. So if
there’s a conflict between the principles of the Constitution and rules that exist
apart from the Constitution, the United States Courts are supposed to uphold the
Constitution above all other rules. The rule of law in the United States is in a large
part determined by what the Constitution says. (Of course, there’s the additional

- complication of how we should interpret the Constitution, since it’s relatively
brief.)”

11.  Code of Judicial Conduct
(Appears in Petition @ page(s) 15, 16, 18 and 26).
Guide to Judiciary Policy Vol. 2: Ethics and Judicial Conduct Pt. A:

Codes of Conduct Ch. 2: Code of Conduct for United States Judges
Introduction

Canon 1: A Judge Should Uphold the Integrity and Independence of the Judiciary
Canon 2: A Judge Should Avoid Impropriety and the Appearance of Impropriety in

All Activities



Canon 3: A Judge Should Perform the Dutrirjcivquf the Office Fairly, Impartially and

Diligently

Canon 4: A Judge May Engage in Extrajudicial Activities That Are Consistent
With the Obligations of Judicial Office

Canon 5: A Judge Should Refrain From Political Activity Compliance with the
Code of Conduct

12.  Oath of Office of a Federal Judge( Appears in Petition @ Page 18).

Oaths of justices and judges - 28 U.S.C. § 453 (2013)
§453. Oaths of justices and judges

Each justice or judge of the United States shall take the following oath or
affirmation before performing the duties of his office:

"L, XXX, do solemnly swear (or affirm) that I will administer justice
without respect to persons, and do equal right to the poor and to the rich, and that I
will faithfully and impartially discharge and perform all the duties incumbent upon
me as ___under the Constitution and laws of the United States. So help me
God."
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Wednesday - November 6, 2019 8§:02 a.m.

| - . PROGCEEDINGS — - —————

---000---
THE CLERK: Calling Civil Action 19-3347, Freitas
versus Bank of America.

Plaintiff and Counsel, pléase step forward and state your
appearances for the record.

‘THE COURT: Good morning.

MR. SPANN: Joel Spann for Bank of America.

THE COURT: Thank you and --

MR. FREITAS: John Freitas.

THE COURT: This is a Motion To Dismiss. Please go
ahead.

| MR. SPANN: I believe our Motion sets forth pretty:

much all the grounds to dismiss this case. Mr. Freitas has
already got to --

THE COURT: You have to speak more clearly andbiﬁto
the microphone, please.

MR. SPANN: Sorry, Your Honor.

I believe oui Motion To Dismiss already sets forth all the
grounds to dismiss this case. Mr. Freitas has already tried to
pursue these claims three times before. They have already been
rendered meritless. I don't see how it would be any different

this time around.

{—- — -~ THE—COURT: -All Ari’g'h'tf“' - Your—turn,—Mr-—Freitas:
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MR. FREITAS: Good morning, Your Honor.

THE COURT: Good morning.

MR. FREITAS: May it please the Court. Plaintiff's
constitutional rights to due process are not pre-empted by the
doctrine of res judicata and collateral estqppel.

However, the doctrine of res judicata must conform to the
mandate of due process of law; that no person be deprived of
personal or property rights by the judgment without notice and
an opportunity to be heard. Bernhard versus Bank of America.

Res judicata does not apply to this case. The prior cases
were dismissed on procedural issues, not on the merits of the
case.

Plaintiff's current First Amended Complaint makes claims
based on events that occurred and damages that were incurred
after the prior complaints had been dismissed. The issues in
Plaintiff's current First Amended Complaint were not litigated
in the prior Comblaint. The doctrine of res judicata does not
apply where Plaintiff was unable to rely on a theory or to seek
a remedy because damages occurred after that judication.
Branson versus Sun-Diamond Growers.

In Plaintiff's earlier cases, the First Appellate
District, Division Five, ruling issued on May 30th, 2017 -- at
page 5 six lines from the bottom. See Exhibit A asterisk of
the Plaintiff's request for judicial notice -- specifies that

the merits were not addressed which refutes Defendant B of A's
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Motion To Dismiss.
Plaintiff will prove injuries that were cost --

THE COURT: Hang on a second. Is that correct what it
says?

MR. SPANN: I believe he is referring to procedural
dismissal of his appeal. The merits of his case were already
adjudicated in the lower courts. That is all substantive
grounds.

THE COURT: Go ahead. VIs that true, Mr. Freitas, that
the merits were adjudicated in the lower courts?

MR. FREITAS: No, sir.

THE COURT: Well, what is your view?

MR. FREITAS: They were dismissed on procedural
issues, not on the merits. The merits were never addressed by
the lower courts or by the Court of Appeal. And the Court of
Appeal addressed it; that the merits were never addressed. And
the injuries therein occurred after the cases were dismissed.

THE COURT: Well, how did it get dismissed then in the
lower courts?

MR. FREITAS: I'm sorry?

THE COURT: There have been so many of your lawsuits.
Pick one of them that -- and tell me how it got dismissed in
the lower court.

MR. FREITAS: For example, we can pick the first one

with Judge Gee.: He claimed -- he stated that I had not denied . -}
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that it was my signature on the -- on the date of trust of

| _October 25, 2005. That is not true because I clearly stated on |

the page 12, line 1é, that it was not my signature. But yet
he -- and we had pointed out to the Judge. And he says: I
don't care. Even so it was right there in writing.

THE COURT: Well, that sounds like he made a ruling on
the merits even if he -- let's say he was incorrect, but he
nevertheless made a ruling on the merits. And then that case
goes up on appeal. And for some reason you were unable to
explain to the Court of Appeal how come he made a mistake.
That's still on the merits.

MR. FREITAS: I did explain to the Court and the Court
of Appeal. None of the documents were transferred from the
superior court to the Court of Appeal conveniently even so
we --

THE COURT: They almost never. What makes you think
they should be? It is your job as the Appellant to provide the
copies to the Court of Appeal, what they need to see.

MR. FREITAS: We did, Your Honor. We also --

THE COURT: Then the records were there.

MR. FREITAS: We filed a number of motions to have the
documents transferred even so we had already filed, and they
were not transferred.

THE COURT: So what? Why does that --

MR. FREITAS: The Court of Appeal --
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THE COURT: Why does that undo a ruling on the merits
even if it was erroneously entered?

MR. FREITAS: Because the Court of Appeal clearly
stated that they had no documentation in order to look for
it -- in order to be able to fule even so it affirmed the lower
court's decision. It clearly stated that it did not address
the merits and that the merits were not addressed, period.

And the case before this Court, the causes of action are
not the same. The injuries have occurred since then.

THE COURT: Counsel is saying that the appeal was
dismissed because you goofed up on some procedural thing on
appeal, and so they dismissed your appeal for that reason. Did
I understand you correctly, Counsel?

MR. SfANN: That's correct, Your Honér.

THE COURT: All right. So if you goofed up the
appeal; and they didn't address the merits but they dismissed
your appeal on a procedural ground, that doesn't alter the fact
that the lower court ruled on the merits.

MR. FREITAS: They did not, Your Honor. I never had
the opportunity to present the merits to a jury in a trial of
fact, which I required and requested from the first case. The
judges did not -~ I never had the opportunity to present the
facts of the case to any judge. There were a couple minor
things stated, but there were never -- the merits of the case

were never presented to a judge. . , e
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THE COURT: Most cases never get to a jury. They are
resolved on motions. So what is so unusual about that?

MR. FREITAS: Well, the unusual is that this case is
not like any other case throughout this nation. I have
searched thousands and thousands of cases.

This is a lihe of credit that was established for an
emergency cases; that no money was ever withdrawn from it; that
no money was ever transferred on behalf of Plaintiff to the
benefit of Plaintiff. And B of A has no admissible evidence
that any money was ever withdrawn. And even so, they have
altered a deed of trust and they have foreclosed on a deed of
trust that the debt had already been paid off.

It has -- the October 12th, 2005, was ﬁhe deed of trust in
which I established. Defendant B of A altered that date after
it was closed -- without my knowledge or my authorization --

and recorded a deed of trust on -- the same deed of trust on

October 25th, 2005, as if it were another deed of trust.

THE COURT: You are saying that these lines of credit
from B of A or Countrywide Bank were never drawn down on?

MR. FREITAS: No, sir.

THE COURT: Not even one penny?

MR. FREITAS: Not even one penny.

THE COURT: 1Is that true?

MR. SPANN: No, Your Honor. It was a line of credit.

At the origination 140 grand was used to pay off a previous
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loan, that was -- I believe, Mr. Freitas cites to a

THE COURT: You have to speak more clearly.

MR. SPANN: Sorry, Your Honor. I believe Mr. Freitas'
Complaint cites to a November 2005 re-conveyance. That was as
a result of paying his loan. ' It was used to pay off a $140,000
existing lien. Then Mr. Freitas drew down periodically on the
loan. I believe November 20th, 2006, he drew $69,00Q on the
HELOC.

THE COURT: Is that true?

MR. FREITAS: No, sir. Your Honor, Exhibit A, which
shows the October 12th, 2005, deed of trust on the First
Amended Complaint.

Exhibit B shows that the debt‘—— because it was never
.withdrawn, twelve years later, on July 1, 2016, a deed of full
re-conveyance was issued.

Exhibit C, is a deed of trust in which Bank of America
foreclosed.

THE COUﬁT: Please just -- see, you are going off into
tangents. Right now I just wént to know, Counsel said that
that loan that you are complaining about that you said was
never drawn down was used to pay off some other loan.

MR. FREITAS: That's not true, Your Honor. And B of A
has no admissible evidence to prove it.

THE COURT: Those are two different things. I'm
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asking you: Was it used for that purpose?

MR. FREITAS: No, sir.

THE COURT: Now, let me tell you what I find strange
about your -- you say you opened up two lihes of credit.

MR. FREITAS: No, sir.b I opened up one line of
credit. |

THE COURT: You said fhere were two a while ago.

MR. FREITAS: No. The éecond one was B of A who
altered -- made a copy of the October 12th, 2005; altered the
date. And as evidence both of these, even the altered -- they
changed the date, but they could not change the identification
numbers. 'They have the same identification number, same escrow
closing ID number, same document ID number, same mortgage
identification number. And that was paid off.

THE COURT: Why would you borrow money and not draw
down on it?

MR. FREITAS: Because, Your Honor, my mom had passed
away in 2003. My dad was an elder gentleman. And I -- after
the funeral of my mom, I wasn't sure if I had any money to take
care of my dad if my dad had passed away or if there was any
medical bills. But by the grace of God there was no money
withdrawn. We never needed it.

And as evidence of that, eleven yeérs later, the bank
issued a deed of full re-conveyance; that the debt was paid

off. What I did not know until then was that the B of A and
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Countrywide had made a copy of that deed of trust, and they

—changed_the_date; but_they could_not_change_the_identification

numbers. And, therefore --

THE COURT: How much of that is true?

MR. SPANN: The bank -- these two deeds of trust
represent the same loan. The reason that the second was
recorded was to correct the first because Mr. Freitas was
unable to have his ex-wife sign the first deed of trust. As
you can see, the recorded copy has a line crossed out under
Fatima. And the second one doesn't have a signature line for
her. It doesn't make her on the deed of trust. That is the
only reason why it was recorded.

THE COURT:V Why was there a re-conveyance?

MR. SPANN: The re-conveyance was to clear up any
confusion as to the validity of the first deed of trust as to
that separately encumbering -- in a separate lien on the
property rather than just establishing the second as a
corrected deed of trust.

THE COURT: Did you send a letter to Mr. Freitas

explaining all of that?

MR. SPANN: I actually was in contact with Mr. Freitas

back then personally. We discussed this issue back in 2016.
We recorded it just to clear up any confusion at that point.

And this has been going on for a while now.

THE-COURT.:—Now,—you_are_telling_me_that_he_did_draw
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down on the loan?

~—— ——MR.—SPANN: _That's correct. I have a loan payment

history. I know it is outside the scope of our Motion to
Dismiss. I also have the settlement statement from HUD that
shows the $140,000 initial draw for repaying off the -

THE COURT: Can I see that?

MR. SPANN: Yes, Your Honor.

(Whereupon, a brief pause was had.)

THE COURT: Well, this is a long -- you have -; ﬁhis
is many pages. You have to put a sticker in.

MR. FREITAS: Your Honor, there is no admissible
evidence here of any money being WithdraWn down.

THE COURT: Just a minute. Counsel, take this long
document back and tag the part -- give Counsel a tég so that he

can tag what he wants me to read and then circle it so that I

can look at it.

(Whereupon, a brief péuse was had.)
THE COURT: Show Mr. Freitas what you are about to
show me before you hand it up.
MR. FREITAS: Where is the transfer dr check that
shows that that is actually done? This can be done in a
computer by anyone.
MR. SPANN: Yeah, usually it is a card that they give

you or they give you a checkbook ---

25

THE--COURT+—By—the-way,—you-two_-don't_get_to_argue
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with each other. You only get to talk to me.

- -————-——MR.--SPANN:_ You don't transfer any money without any

evidence, wire transfers or --

THE COURT: No.

MR. SPANN: -- Or eSCXOW.

THE COURT: That was not the point. He is trying to
show me that there is a bank record showing that the money was
used to pay off some other. And now you are backing up to yet
a different point.

MR. FREITAS: Well, Your Honor, this could be made by
anyone.

THE COURT: I want to see it, Mr. Freitas. Counsel,
can you show it to me?

MR. SPANN: Yes, Your Honor.

THE COURT: How long is this going to take you?

(Whereupon, a brief pause was had.)
 THE COURT: You have circled something called initial
draw 2005, $138 plus thousand.'

MR. SPANN: Correct, Your Honor.

THE COURT: What does that mean?

MR. SPANN: That is the same note that is reflected on

the last line on the last page. 1It's the amount used to pay
off the existing lien on the property.

THE COURT: Who was the owner of that lien?

— 25

MR-—SPANN-

Countrywide-
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THE COURT: So then there were a bunch of subsequent

MR. SPANN: Those are times that Mr. Freitas drew down

MR. SPANN: I don't believe the bank questions the

THE COURT: Well, there are seven or eight of those.

THE COURT: Mr. Freitas, you deny that you drew down

THE COURT: You are saying that the bank has phonied

MR. FREITAS: The bank created these documents as they

1

2 draws. What are those for?

3

4 on the line of credit.

5 THE COURT: On his own?

6 MR. SPANN: For his own purpose. We -- the bank
7 doesn't really question it. |

8 THE COURT: The bank what?

9
10 reasoning behind Mr. Freitas' drawdowns.
11
12 MR. SPANN: Correct, Yoﬁr Honor.
13 TﬁE COURT: For pretty large sums.
14 MR. SPANN: ' True.
15

16 those amounts?

17 MR. FREITAS: I do, Your Honor.

18

19 up this evidence?
20

21 created the second deed of trust. ' And they have been able to
22 do so mény things; as my search has taken me to so many
23 directions as to what Bank of America has done and to foreclose
24 on properties illegally as they have done on mine. They
25

have -- any withdraws is done -- if it is a check, there would
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be a copy of a check.

THE COURT: Well, if they showed me a check, you would
say it is a forgery, wouldn't you?

MR. FREITAS: No, sir, because if it is written by me,
and if it is deposited -- it has got to be deposited somewhere.
Where was it deposited? I mean --

THE COURT: That's your point. You would say: Oh,
yes, that's a check but where was it deposited.

MR. FREITAS: No, sir.

THE COURT: You would always have some further
question to Mr. --

MR. FREITAS: If I --

THE COURT: He has given me some evidence on its face,
at least as a bank record, indicating that you drew down on the
loan.

MR. FREITAS: No, sir. If I write a check from a line
of credit, that check has got to be deposited somewhere. And
then it goes back to the bank, which means the bank would then
have a record of where that money was deposited.

I have asked the bank to provide any evidence that that --
that this record is real, and the bank has not been able to
provide anything; no admissible evidence. They claim that it
was transferred, for example, the initial transfer; but there
is no admissible evidence of such. And this record can be |

created just by anyone in a computer.
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THE COURT: I'm handing this document back to Counsel.
All right. I give you one more minute to say whatever
else you want to say, Mr. Freitas. I have other cases that I
have to go to.
MR. SPANN: Your Honor, if I may?

THE COURT: Yes.

MR. SPANN: One other thing about the packet of
documents, if you notice the actual agreement for the HELOC on
the last page, it has the same date as the second deed of trust
representing that it was the corrected deed of trust and the
corrected loan documents.

THE COURT: Thank you. Mr. Freitas, I will give you
one more minute.

MR. FREITAS: Thank you, Your Honor.

Plaintiff will prove injuries that were caused by
Defendant B of A. Plaintiff's home was illegally foreclosed
on, a void unlawful detainer action which was based on the void
defective copy and then altered deed of trust recorded on
October 25, 2005. Dymits versus Bank of American Brands (sic).

Plaintiff has been deprived of his due process rights
guaranteed under the California Constitution, Section 1,
Article 1, of the California Constitution. In the U.S.
Constitution, Section 1, 14th Amendment, U.S. Constitution;

each of which were violated when the homeowner was
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1 Each of these cases reflect the Court's -- excuse me --
2 | recognition that when complex issues of title are involved, the |
3 parties' constitutional rights to due process and the
4 litigation of those issues cannot be subordinated to the
5 summary procedures of unlawful detainer. Asuncion versus
6 Superior Court --
7 THE COURT: All right. ‘You have had more than -- I
8 have one last question for you. 1In the State court did you
9 have a lawyer?
10 MR. FREITAS: No, sir. I couldn't afford -- I'm still
11 not able to afford one, but I am educated.
12 | THE COURT: Of course. I can see that.
13 MR. FREITAS: And I do have --
14 THE COURT: But, you know, the thing is if youvgo into
15 court and you goof it up -- even if you were in the right,
16 sometimes people goof it up. ‘I see that occasionally in this
17 court. Sometimes they even have a lawyer, and the 1awyér goofs
18 it up; and"then the person that éhould have won loses.
19 MR. FREITAS: Well, Your Honor --
20 THE COURT: - And that's the way the American system
21 works.
22 MR. FREITAS: When I was in the military --
23 THE COURT: It is a concession to the shortness of
24 life. We have to move on and go to the next problem.
25 MR. FREITAS: When I was -- this case is not like any
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1 other case. This is a situation where a bank did unlawful
2 | and -- _ L N -
3 THE COURT: The Judge disagreed with you.
4 MR. FREITAS: Without my knowledge --
5 THE COURT: The Judge disagreed with that. You had
6 your chance. You could have made that aréument. You probablys
7 did make that argument and you lost.
8 MR. FREITAS: Your Honor --
9 THE COURT: You lost. Now you want tb come and get a
10 second crack at the apple with a brand new judge in federal
11 court.
12 MR. FREITAS: Because the injuries in this case
13 happened after the last cases were dismissed. And in this case
14 | the causes of action are not the same. As the courts in
15‘ California have recognized that these issues of titlé, we
16 didn't have a --
17 THE COURT: Tell me what exactly happened after
18 that -- all that litigation that is new for this case. What
19 happened?
20 MR; FREITAS: Defendant has foreclosed on a false,
C 21 altered deed of trust. Defendant has evicted Piaintiff from
'22 his property.
23 THE COURT: What do you say to that point and why res
24

- 25|

__fact?

judicata doesn't apply to something that happened after the
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—-the same underlying facts are the same. Mr. Freitas' claims

MR. SPANN: Well, res judicata still applies because

are all based upon the purported forged deed of trust. Just
because the foreclosure occurred after the fact and because he
wants to bring it up de novo doesn't change the facts. He
still -- these claims are already litigated. De nové doesn't
give him any --

THE COURT: The foreclosure wasn't litigated.

MR. SPANN: The underlying facts was --

THE COURT: Give me the underlying fact that was

litigated.
MR. SPANN: He says -- the whole basis of his claim is
that it was a void, forged deed of trust. That fact -- the

possibility that an equitable lien --

THE COURT: Show me the Judge's ruling that rejected

that.

MR. SPANN: It is docket number 46 starting at page
111.

THE COURT: So there is a written ruling somewhere?

MR. SPANN: There is a written ruling from April of
2016.

THE COURT: And summarize what it says.
MR. SPANN: That he doesn't argue -- he doesn't

dispute that he signed a deed of trust containing the essential

- terms; that_there_ is any difference in the deeds of trust; that
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there is any difference in the Plaintiff's obligations. Pretty

--much-establishing that -- he doesn't really challenge the

actual validity of a lien on the property.

While he does bring up de novo now, the underlying court
already decided the issue of whether . or not his challenge to

assignment of the deed of trust is voidable by going back to

Mr. Freitas' own complaint where he asserts that the assignment |

was voidable. De novo wouldn't change his outcome.

THE COURT: I'm sorry. I have oﬁher lawyers out there
waiting for their turn. The case is‘under submission. I will
get an order out soon. Thank you. |

MR. FREITAS: Thank you, Your Honor.

MR. SPANN: Thank you.

. (Proceedings adjourned at 8:27 a.m.)
---000---
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ENDORSED
Timothy A. Larsen (SBN 201326) FILED
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e e e - ALAMEDA-COUNTY
Attorney at Law ALAMEDA-CO
1032 East 14" Street Jun 21 2018
San Lumdlo CA 94577 » Rl
(510) 238 - 9333 CLERK OF THE SUPERIOR COU
By
Attorney for Plaintiff FARIA PIERCE Deputy

COMMUNITY FUND. LLC
INTHE SUPERIOR COURT OF THE STATE OF CALIFORNIA
IN AND FOR THE COUNTY OF ALAMEDA
LIMITED JURISDICTION

COMMUNITY FUND. LLC. Cuse _No.: ‘Eﬂ l{o.;’%oq g
VERIFIED COMPLAINT FOR UNLAWFUL
DETAINER

- PlaimifT,

Vs, |
; ACTION BASED ON CCP §1161a
JOHN B. FREITAS. and DOES 1 through 10. AMOUNT DEMANDED DOES NOT

Defendants. EXCEED $10.000

Plaintifl alleges:
1. PlaintifT COMMUNITY FUND. LLC (herealter “Plaintiff") is an individual over

the age of 18.

=

2. The real property, possession of which is sought in this action. is situated in
Alameda County in the above-named Judicial district. and is commonly described as:

36549 Cedar Boulevard. Newark. CA 94360 (hereafier “Subject Premises™).

2. Delendant JOHN B. FREITAS (hereafter “Defendant™) is the occupant of the
Subject Premises, which is residential real property. possession of which is sought in this action.

Plaintiff is informed and believes and on that basis alleges that at all times relevant to this

COMPLAINT FOR UNLAWFUL DETAINER - |

RAG

WL



1 complaint, Defel}ggnt:.rand DOES 1 through 10. inclusive, are in possession of the Subject

2 || Premises.

3 3. The true names and capacities of DOES 1 through 10, inclusive, whether

! individual, corporate, associate, or otherwise, are unknown to Plaintiff at this time, who therefore

) sues said Defendani(s) by such fictitious names, and when the true names and capacities of such

’ Defendant(s) are ascertained, Plaintiff will seek leave of this Court to amend this éomplaint to

7 .

. insert same.

5 4. Plaintiff is informed and believes and on that basis alleges thatv each Defendant(s)
10 {[named in this Complaint is, and at all times relevant to this complaint_ was, the agent and
11 |{employee of each other Defendant(s) named in this Complaint, and was at all times acting within
12 || the course and scope of suéh agency and empl'oymem'.
13 5. On or about June 3, 2019, Plaintiff purchased the Subject Premises in accordance
14 11 with Section 2924 et seq. qf the California Civil Code, and the title under the sale has been duly
15 perfected. Defendant is the former owner or claim under such persons. A copy of said Trustee’s
16 Deed is attached hereto, marked as Exhibit A, and incorporated herein by this reference.
H 6. Plaintiff is the owner of, and entitled to immediate possession of the property.
18 7. On June 13, 2019, Plaintiff caused to be served on Defendant a written to Notice
:z to Vacate requiriﬁg Defendant to vacate and deliver up possession of the Subject Premises to
a1 Plaintiff within three (3) days after service of said notice. A true and correct copy of the Notice
2o ||1O Vacate is attached hereto as Exhibit B and is incorporated by reference.
23 8. The Notice to Vacaté was served in compliance with Section 1162 of the Code of
24 || Civil Procedure, as stated in the declaration of Proof of Service. A true and correct copy of the
25 || declaration of Proof of Service is attached hereto as Exhibit C, and is incorporated by reference.
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9. Plaintiff is informed and believes. and thereon alleges, that Defendant was party
subject of the Civil Code Section 2924 sale, or claims under such persons.

10. On June 17; 2019, the period stated in the Notice to Vacate expired at the end of

the day. Defendant failed to comply with the terms of the Notice according to its terms, and, has
refused to deliver up possession and continue in possession of the Subject Premises without
permission or consent of Plaintiff.

11, The reasonable rental value of the Subject Premises is $63.33 per day, and
damages to Plaintiff caused by Defendant unlawful detention will accrue at that rate beginning
June 18, 2019 and will continue to accrue at that rate as long as Defendant remains in possession
of the Subject Premises.

12.  Pursuant to California Evidence Code §453, Plaintiff states ihat at the time of trial
it will request judicial notice be taken of certified copy of the recorded déacument, referred to in
paragraph 5 hereof and all proof of service then on file herein.

WHEREFORE, Plaintiff prays for judgment against Defendant, and each of them, as
follows:

1. Possession of the Subject Premises;

2. Costs incurred in this proceeding;

3. Damages at the rate of $63.33 per day from June 18, 2019 for each day that

Defendant remains in possession through entry of J udgment; and,

4. Such other and further relief as the Court may deem just and proper.

1

DATED: June 20, 2019

TimothyA. Larsen
Attorney for Plaintiff
COMMUNITY FUND, LLC
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VERIFICAT_ON
1 am a duly appointed officer with Plaintiff or its owner, and am authorized ‘to sign this
verification on behalf of Plaintiff in this action. Ihave read the Complaint for Unlawful
Detainer. Iam informed and believe that the foregoing is true and correct,
I declare under the penalty of perjury under the laws of the State of California that the

foregoing is true and correct, and that this verification was executed this E day of

JIN© , 2019,

SIGNATURE: CM
NAME: Jessica A@Séﬂx '

QA
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(2y Appowr i and Jofend any 4EHpH OF procectiUE PUIRORING 10 AMISCE Ui seCnty
ool or e vights of power of Londer of Trastee, -
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(3) Esy, purchuse, cuniest or comprofiise any Sneuinbranes, ¢hares O Hen which in e
Jjudgmom of Sithor appoars o be prive-ant! superiér heroiss

(&) In cxoreisiug any spr pwars, [my nosey expenae, employ covasel wd phy bls
o Hor ransonsble foss, ’

* § To pay immefintely and wilhour ot all sums a0 xpentied by Londy o Trosies, with
Snmrent from dow of cxptndines o) Whe rwttunm oo aliowed by Jaw 1o offect ol e duse-hsreof of
at Wb option of Londer, such soma mny bo sdded o the pringipnl balence of ony indsbtedness
scepved hiroby and whill bene the highost rat of inforest 25 ey Such indebiedodss,

g 'To pay far my suiesmint provided for by the law io-¢ffoct on the dote horgel zcgnrdivz'g the
obligation. secured harcby Tn the amount depnnnded by e Lendor but #iot 10 execed e nnximon
atfoywed by Taw ot the Gme the simemnet demanded. .

3, 7T I8 FORTINIR AGREED THAT:

& Any avned of dinagen i commaction with ar'iy ‘condpmuation for public sg of or ijury 10 e
Property O Sy part thereol is Norehy assipned and shall b pid 1 Leawiod who wiey Bpply of
relense suoh mionies received by it in the sarme mmonce and with the smme offect b phwve provided
for disposition of progends of fire or othor insnzanes,

B, By uccepting puyraant of any Koo spoured horgby after us tus dbl, or afier (he-filing of node:
of defank ued of cloction 10 self, Léador s et wiive ity right 1 sequinve prompt pryment when
du¢ ofall orber surs 56 xecunud; of 10 doclare dafank for fadlnee 40 10 pay, o 10 proceed with ta:
sale nodor any Spch fiotics. of dofault ond of dagtion 1 self, for any anpoid Solance of s
imdaimeduess, If Lender holds sy siditions! ssconly for any abligation secnned hiechy, & muy
enforce she sule thereof ut i opiion, eithar beforg, conlsmpdrinedusly with, of aiior the ssle &
mata heronncor, mx! on any defull of Trostor, Lindet #my, at ity option, offsst against any
ndicbesdnoss owing by .10 Trusion, tihe whoks of tny pust of the indebledness sooured heroby.

¢ Withont affectmy the linbility of my pitson, mclnding, withont Gmbmtion, Trosiar, for the
paymen of ony tndebiegness spured harcby, or the en of this Dead of Trost on the forpeinder of
the Proparty Tor the full amowmt of aay indebiodagss unpuith, Lontier imd Trusloe am rospesivaly
empowensd ns follows] ' . . g
(13 Lander Ay Hod Gma s Himes and withot 1otics (v) ralense any giorcon linbla for fhax
payment Of oy of the imicbiteduess, (b) axtond ihe fme or omhorwiss alier he temms of
payincut of any of the: indebwednons, () accopt paditdonnd sseorily therelor of wny kind,
incioding Deeds of Thut or (orgages, () ster, sudstinne of soletive ary of the Property
seeuring the indobicdness, .

(% Trestos may, ol any tiroe, /g fram timg 1o UmME, D0 the writlen roguosn of Lemslor
{n) consont 15 the making of any map or pim of the Propesty, () join in ginotleg any
casaroent Or Greating any sestiption thoreow,. () jois in any subtiiaution or other
agresment affecting this Deed of Trost or the liew or ¢hargs thereof o (3) wpoaves,
withopt any warrancy, off or any pan of the Propsry).
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& Upon (3) wenss requoyt of Lenger o (o) performenes of afl obihyastons of‘ the Teastht
h&emdp::md wnder cach . dnd overy nole, gupranies, Agiestiont or other wiiting gvidgneing ’_me
Snikibaedrioss socuced Bieieby, ard vpon sutroncier of it Decd of Thoss 1o Trisize for sancolintion
and relation:and ujem pryment of its fess, Trostoo shall Tecemysy, without wairaaty; the P/Opotly
thet held hsteunden, The resital in sash reconveyante of any metors of fots shall be ponchvsive
proof of e buh{singss horsof. The gtantee i Aue sexanvoyance may be deseribed a8 "he pereon
or pucsons legaRly cuttied thavato* Rive yours slior ikspints of such sttonviyangs, ffmsm; roty
desuoy said vote, gunronton, Aproninpnt of SR ovidenya of inusbledooss md this Deatt of rewt
s dsnted i suok rognest 1 wotin thorm), :

¢, Trosion hereby Eiver © ard confes wyon Londer thie riphty power and nuthority eung
contaiine of theso Hrasts 10 coBsst the sants; meves il profim of the Propenty and of y pecbont
proparty lonted thersen, and bisreby, absofutoly and unconditiomily ssviges &l such roain, saues
aad proGls 10 Lendern provided; howpvor, thit Lendor huvely conrenid to lbe collection aud

. petention of such ssnts, ksues dad profity as they aceste and begoms pryebls only i Tristor 3§ noL,

gt Such. tiroo, Br delult with reupsct @ poymont of any. indibiedncss seaved berddy o fu e
pérfommunge of any agrosvont borsundor, Upon uny suvh dofaylt, Londer muy ot any o, withont
sotice, cither it PErson, by agont, te by & retivaro be appoinied by 2.cou, withopt regund 10 the
adeguiey of any Soecority for this Indeblodness huaredy seaired. and without lmiting the :gann_mlgly Q_f
Serifon 2..41), aboye, anier upon and bl posstasion of the Proporty or tmy part thoseal, &ad in it
own napIQ Su¢ ROF of Vitierwine. colloet mih Tontw, uspes and profits, inofuding thoso paar dup tnd
enpnid, and ‘spply tho mame, loss covtn wnd expoosss of oporation. and collegrion, inglnding
cetiorubly sitormey’s foos, upun any indebiodness socursd hevoky, pad In such erder 4y Lendes vony
teraeoning; also pecfoim such acis of ropair, nurtoring. celiivaion, itrigation; wesding; fendlizing,
Tamigion, speaying, prisiag or protesilon, ne oy B nevessary o prophe to cotserve tho value of
the Proporly or amy breos, phmting or arops growing thatton; also Jeune the smms erany phtl ihores(
farsuch romal; terin, ond vpon such condifions. ox fis judgmisnt iy dicweti iy propae for
BATYSS, SPVeR, Lomove, and sl any crops tut may ba growing upbn the promizar, sad apply o net
provecdr thoraufl to the IndeBlditness seavéd hotohy, The stiving open snd 1olkng pamcinion of
the. Proparty and pérfonmonce of filun 1o performy any of the aets deseribed in the precediog
sontenes, ihe collection of or fllmy to apiiost such sonis, iBsney Bvel profits, amd tho applicatun
thcreol a5 ofcresnid, shndl not. waive or onre sy dafmit or netice of dofanle horopndor, or invalidme
any 5icl done porsaant 10 SEh notice and Mhall not ¢onsiltnts of othorwise foxalt Tn sity esamplion
by or Hability of Leader for maintennnce, depragiution, misust 6f zisk of lass oihier than for dnmage |
of loxs to ths Propory due 10 Lendor's trow negligonoee of Stestiondl tofs, Trosier alsd assigns 10
Trustee, #y forher seensty for the porformunde of the chilpations scourgd howsby, slf prapakd fznts,
and al) motitas which omy e baea b omy hursnfior bo dopnvited with ssid Trustor by any lesres
of the premizes horcin Aoscribd, 10 soghkrg tho prymant Of auy o, and ppim dofauit in the -
pesformiunce of wy of the provisions horvef, Trustor agrees 10 deliver such et and daposHs o (he
"Tragteo, .
L, Upon defouit by Trastorin.the perfominnes of try puyming of other obliuniion setnred horeby
or In the porformunce of any agsoment nvtaser, or if, whithes yolomaily or voluntarty, tion:
35 o sale or unnsfer of ali or any pant of () the Propoily or an interest thersin, or (7)) o boneSghl
interant in Trumtor and Truntor it not o natural pernon, oF 16 Trundd 20oktn & dag the Propory nn
‘Trostdr's prinvry residence, Lender muy diclors ull sums Rocurog hereby immedinoly dae without
Antice or demand and w0 whiver of this sight shall be offesiive unloys tn writing and wigoed by
Leuder,

00 » LA Dusi-o! Trunt
4 Rrps 54t 90




ROt ID ¥ 009113603254100085

8 Waiver of n right granted 10 Lendar hetavader 03 10 one tronkacion of ugeunence shall 1ot be
deemed 1o b 0 Walver of the dight a8 to ahy sobsognoat teomatedinn oF wetwvencd, Londir oy
reseind iy noties bolir Trugice's snle ny exeoutig o noties of rawcigdion and sweording tho snmd,
e teordation of such notico phaf] sonbtile alsg & cangelstion-of iny prior Sdctatation otdr;rqnn
pod demand for 3als, md of say acesitsation of mntusity of Indebiednss nifected by mny prive
asclaration or ROLCE Of dofnink, "The excrstss by Lender of tha fight of resohision shull nol constituts
1 waiver of any defunlt thea oxiving or sobsequently occuering; mior Smpalr the right of the Langes
lo axgcuz other declaratons of dofault tud demnnd fir sals, or noticss of defiwlt nd of elestion 1o
epuss e Proporty © be suld, nts wiboswing offect the now or doed of trust; of any of the rights,
objigations orreimodias of th Landor or Trsies hespulen,

o AL lonit ahree moniy. of ony. fesdte porfiod riguired By low having clapscd bolwsen the
rocardotitn of the notlos of defbull and ths divte Of wild, Trosiee, boving frgt givin Bniies of sle 1m:
fhen required by 0w, Shufl sall the Properly st the thme i place of saiefized by it io tbe na}\qu of
smle, cither ax o whole or in acparaty parcels, and i such order on the Tasles may duibrning; at
publis muedon W Yhe highom biddor & vk, i lnwiy) money of thy Usited Stotes of Amgzith,
puyably o Yo mc of dle except 08 othorwisd pormined By tew, Trostds may postpone:snlte of il
or uny podion of tha Properry by public wnntwncorsan nt tha time of sube, and fom tme 1p time
iherealier muy pOMPONT e stie by public annooncerndnt, il 6 periitied by Jaw, Trusice shadl
defivor 16 the purchotdy it doed eonveying the Propoity o gold, bur withoor any covenmat of
sareinty, gxprossed o tmplied; The seciinl in any sueh doed of toy mnlioeg of fagrs, statgd gither
speeifically or in gonvral Wi, or ag concingions of low of fact, shall.bo conclusive proof of the
irothfalaess therdof, Any persor, indluiag Trusior, Tristos.or Lanter, mny paichesd #t the sals,
Altor deducting 1l conts, faug and oxpannes of Truntes and of this truy, incloding coss of ovidenve:
of file m consartion with thg eale, the Trusios shall upply the sroceeds of Wik sl 1 the puyment
of all sueny thon secisrod horoby, i sugh arder. and manner 2% mny be zogirod by Gis Londor the
soinilader, il any, 1o B¢ oid to 1o pursin 4¢ jursong lignlly ontitled thavals, T Landed shall lsel 1o
briitg sil 10 foreolono s’ sy of Trust in the momner and subjoct to the provisions, fightx ind
remedipn relating W tha farcelosur of & mongnps, Lendor shull o entitlod 165 ronsoanbis alidtnsy's
fors and finigation goxts, ’

i Lendo, arany Fuctossor in ownerdiip of vy intebintiness sotwrd Birely, ey frons s 10
me, by Mstrument i Writing, substilute o succeusor oF KISCASHOL: 10 any Tristes named horgn or
acting harewnder, which mpiramont, excomed by the Lender nrd daly noknowltdied and fecorded
m the offiea of the recorder of the' counly or counics whare seid Proposty i sitated, shalt by
conclusive proof’ of propet subxitugion of sich sueoessar Trastss or “Lrosteey; who shill, withou
enveyanen feomn the Trusiee pradnnesenn, suggaed 1 aff 4 die, ofime, vighn, powens angd diniss,
Suirl jastrument st Sontaln the phmo of o ariginnl Truste, Trosias sud Lender hersonder, the.
haok wnd. pape whore fhis Deod of Truat Is reounind and the namo aird neddres of the ficw Lrosier,

j  This Doed of Troat applies to, ivures to the bonekil of, and. bitt3 0l priddex herotn, thair heim,
Jegateos, devisees, adtministintors, dxooutors, suebossors nd asshns; The torm Lowder shil emean
he-ownes and hoigct, incindiag, withou fimimtion, pledgees, of Uis notw, gonrstes, Agreomon, or
vthier evidence of dobtedness secored horeby, whethor or not aemed o8 Londoe horein, in this
Deed ot Tenst, whertever the coniostwo requites, the sitgular mubor Yndlados tha plursl .
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k. Troxios seecpty thi tros when this Dead'of Trok, dofy pxeonstd and feknowledied, is tiedd o
publie record as provided by Tnw, Trsied i for obligatcd 16 violify any party hosstd of penting salo
nnger any ofher Doed of Tram or of @y atsiod or plogeedng in which Triglor, Lender be Trusiee
sholl be & party unloss brooght by Tristes;. .

L H'Trnstor or any seedesyor in intorest to Trustor sols, tamsfik or encumbark wry inivest in the
Property, whither volomarly o involuowrily, @2 i ¢ Beneheial messt i Thustod is soM or
vensférred, volumbaily o invohuntarsly, and Trustor 1 not 6 nntsrf perzon: {s) the tronsfaror ond the
nférce shull ench SmmatRuely. give writien nolice of saidd trunsler o the Lender, of 18 adibess.
designated on e firt ppgs of thiz Doed of Trusty (b 3 this Vaed of Teust seturss Teonity's
oblsgaiton under an Apresment o delned hereln, ol! crodit gxtandad by Lender pndge thd Agreomon,
whother bblore of nfior ha Propery ip msforsd, sball b6 securcd pnder thisDeed of Tros 85 i 1o
wamster hnd cocemed oxespt far eredit oxtanded by Londer more han fivg days alvdr it ks rebsived

oig wrinen aofices Yaguired by thls yaragraph,
m, The pleading of any gamig of Frritmtions o5, o dofosse 10 suy nd al] abfipatioes sacured by this:
Dred of Trost i hereby widved o the foll extent pesinitics by Jaw,

WITH RUGARD 70 ENVIRONMENTAL LAWS AND. HAZARDOUS SUBSTANCES,
TRUSTOR AGREES: .
o Axused in this Parnpraph 42

) Bpvironmentad Law" meang alf fderal, stite aod fxoal law coneoening the pobfio henith,
safety oF wellrs, enviroument or o Fazavdous Sebaishes; inttuding- without: hadeiion, te
Comprehensivi Bavironmenm) Responss, Compontafion 18 Linbility A, 42: US,C, &¢, 9601 ot
s, Resoures Commervatlot ond Recdvery Ack 42 US,C. See, 6901 o1 seq,, Toxic Subaraneos
Contro} Avt, 15 U.S.C, Sees 2501 ol seyi, Bazaudoas Moserials Trimsportation Ach, 49 U.8.C. See, -
. 1301 ¢ 2oy, Cloon Wiigr At and Witter Quulity Act of 1987, 33 U.S.C.. Sess 1251 ot #eqs, Safe
Drinkimg Water Acy, 41 US.C, Spg, 5008 61 sen,. Clean A Ast, 42 TS0, Ser; 7901 &1 weq,,
Corpanter-Presloy-Tinay Heznedous Accomnt Act, CalHenlih & Satety Code Sie, 25300 ot seq,,
Hazprdous Wae Convrol Law, Cnl.Tlenkh & Safoty Code So6, 25000 et seq. Pomer-Cplogne

© Watef Qonlity Control Act, Cnl, Wator Cnde Soe, 1300t sy, Huzsrdous Waste Dispona! Land G

Lav, CalHealth & Safoty Codo Sno; 25220 o $8q.,-Safe Drinking Water and Tosie Enforconmon
Act of 1986, CalFioalth & Safery Code Seq, 25249.5 81 veq, Faardons Sobsionces Daderground,
Starage Tank-Law, Cal Henlth & Sufety Code Seo, 25280 ot s24., Al Resoorpos Taw, ColBeulls &
Sufery Coda Sus. 3900 & seq, Husordous Miterinis Releane Reaponm Pluni wwd Inveniory,
Cel Houlth & Safety Coue Beed, 25500 of seg, tnd Toxie Pits Clemup Aat of 1084, Cal Henlth &
Safoty Code Pee, 25208 stsoy. - '

&) "Hoznrdous Subsincd” poemis mty subsipice which o chuootoristes of jgnltobitity,
curtusivily, toxidity, reaciivity or rudionctivity of otber ehamsteriics whith sonder it dimgorons of
potcatially dongerous fo public hemith, sfoty o wellaré of the onvironment, including without
Krudtation, §) gotroleut o sy Fackion o othor byprosuct thossof, i) asbetos, (i) Jond, (iv)
cynnids, (v} pob:ciw‘ina;&.d biphouyls, {vi} wen formalichyde and (v3) anyibing dofinid o8 n
“hazardous materind,” “oxie subsianct,” “hizardouy sebstenoe,” "hizardous waie® or "was®
ondés ny Brvironthoam) Lavw, ingloding without Hrolration, "harardous svbsimest s -dofined in
CahHeulds & Snfery Code. Sue. 25316 wd “woste® and “Nisor0ove subistance® n defined o
Col. Watse Code Sue, 130000d) andt Soo, 130500)0), reapavtivaly, Tho ferm i# intemipd iy Troser
antd Lendor 1 5o tntotpreizd $h-its most comprohynsive s cumulmive somse, )

flugs v.of 40




DOC I0 £+ 00013380375410095
B, Truskor roprosonss mg wionts ihi sacipt as Gisclosed o tnd acknowledged in writing by
Londos belore the Jate of this Deed of Truntt ‘

{1) No Hrzarosos Subsnce s betn lopsted; uksd, compofactored, geotrated, irevtadh.
landled, stored, spilled, disposed of, dischrrped or roleastd By any pensn OF; umior of -
about 4hd Propily, . '

(3) Pemaof han #0 knowiedge of or scason o beliévd that thers iz sny pending. or
tieatened invesfigation; axecisment, clalm, doimied; wilon or proceeding. of. any Jend
relating 1o-(1) ty nllegad of achunl Hhgardons Subsiance Jocrtnd under or abont the Plopérty
or (i) niloged or actant viokmion or noncompHiNes by Trnsior uf any Wiar of Trigtor wih
regard to auy Bavironmonts] Linvy Snvolving the Propeity:

(3). Neithor Tristor nor my yenim of Trusiar is, soquired by sny Bnvieontnanial Law 1o
obtuin or smiintsn wy garnit, fsnrs, Snmoied responsibiliny certilicate of othos approval
a5 u CoBUIOR 10 Its buxiness operations-nr 3t convserion with. it usy, dovelopment o
miintgnance of U Property.. ;

o Teustor soprosents o wasmmis hat Tronior ang ¢vory enam of Troster have, bron, ars'and
will scantin in foll complinncs with any Hnvironmontal Lew npplicable 16:3%5 business opesationy
and hig ese; develspmont or iimbitenance of the Pirporty,

4, Twustor agrick 1o permit, or Gause anty. wnant of Trusor to peirnlt, Lender o ontey and inspeot

the Proparty 5t by rasonable fimo for purpusky of daterminteg, a8 Lontlyr doamil necensry o

desidables (1) the exisioines, locntion and dhaors of soy Fuzardons Subsitnis od, andsf OF about the
Eropenty, () thie axisiene, Jocation, hamird, mapnitade nad spread of tny Haxardons Subxints thnt

hias boen spillédl; Sispused-of, dischrpeil or rolansed on, vndes o bt ths Propeny or () whither
& nok Trosior md sty xoment of Troskir are-it dompliones with applictble Brvidoweysstal Law, 3
Trosior ot 319 icoom Mk 1o oomply [ully with 1ha oy Yéveof, Lendor moy obitin affrmative

mjunmivo rolict thorslon . ’

e Trasor agreos 10 inderanify and hold Ladder md 3tk Sucresors o assigns huvmless foom and
apainst pil Jorses,. <lniis, denands, Ktbilivies, donnges, Slstmup; 2éaponse tnd rempdition cosis,
ponntties inf exponsos, inclading, wishout Budtution, ol conts of Hifgation and snomays’ fees,
which Lender aud s suctessors’ and agsigns rony direstly or indizattly gustain or spEfr a8 o
comyenuinee of any biaecuracy or treaeh of any represenintion, sassapty or promiss mukio in trin
Praxd of Trow v sosotion  whb  amy Muasious  Subsuned  or Biviroomonnl  Low,
Motwithstanding, auy of Uio nngungs in this Desd of "Trust 10 ihe dovtory, 1hiy tndémnity ¢0Vera
Spiros. asseried after il the ndibrednoss scowred by this Deed of Trmt ban beon poid and
dischergod, whotbor or oof this Dasd of Trust hoy slso oot reeomviyed 1o Tresior, ‘The only
exslizsiony beroto miny rIMe W ¢lsom weising. ont of tho affinnwive stie of Lender br of 4 dird
porty fier Trustors inlerest By e Progerty hus torminated; '

-
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i The sammzom of fhis }’uragr"pb 4 shall ot e affecled By the acquisition by Lender or its
FOCCOSSOM.OF NSSTLOS of wiy gwnsmhip or oher Iniorert in e Property beyond Lendor's security
interest in the. Promrty evomed wndor thig Deod P Trot, whethor orant such acxpisition 19 phdunt
16 the foreciosura-of this Detd of Tros! or 2 morger of the-imerest of the Lengar or y spoecrsors

and nssigos in the Property, . -
ADDITIONAL FROVISIONS:

a, “The gxecitian of iy Doed df TARL by any porsart who' Bos wo present interest i the Praporty
atnlY wot b deemed 16 tndienie tiin soch wn {ritorest présontly -exigt®, Rother, axecation of this Deed’
of Trust By such & _berson shall constibots. such pesson’s agrepoiont’ thiet it suglh porsed horondir
acgpires o Intorest in the Pmpmy, sach mmm ghell !aa subjeit 1o tho ntercst provlod hereunder,

% The sxccution of tis Decd of Thun by any ;mrsmt whe hink o prosent intsrest in. the Proparty
stnd? ot in fweod( bo deemed to indinos thid sush orson i Hable 1o Lomdsr for tny oblpttion
deucribig in Sewkon k, abtve, Ay personnl biabillty. of suth porson t Londor shell be delesminod
on.m indcpwﬂem butis (sueh ny exevoiion of thp dixamont or dcuments pvideticihp tho. obliotion
deseeibed in Seatlod 1., vnbove), Hremution of this Deod of Trust by wny such person. shoil
neyerheless indicnee: thay sueh person’s imerekt in the Proporty shall bo wubjoct 6 the interent

pranted hensandon,

Pepedat1p-
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The vndersignet Trustom réquea Ul & popy of amy Totice of defoul, ond of any solive of shle
heroundas, be omiled to Ihalt rerpective addremses 88l fork- Bolovw .

By siymivg below, Prastor ;gr»:;s to tdl the terons bed sonibtions of this Decd of Trust.

Iintiing Aditross For Notices

»

ki3 .
NEFIRRE, 2A- 94548
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Stato of Cobiforaia :
Counaty of Mﬁ. )
. 5. , bafore nte J‘eﬁ&n <. }dm /\[ﬁ(d/&'j ﬁ‘-b

On, Qek 7 Roos.
' ! , amom:ﬂy appotied

5017 n E F}LEL 7‘1’2.5
{or proved 56 me on Bie dasis

. pemscrallxerowyndome
or satirfuctory ovidonce) lo be the person(s) whose mme(&) s/ive sobsgribed 20 the within inutrument and
acknowisdised lp me tint ho/khedboy exaculed the zame in hivberfelr avthortzed capucity(ies), and tha by
hivheriheis shmaton() on tho instramnent the parson(sh, or the enlity ppon bnhmf of which the persm{®,

acted, protmet the mmaghfﬁciaf
WITNESS my hand and o sonl, Q,& . (( /g :

»»»»» L JOELLEN K, NG §
h  COMMISSION 1378308
Agm ROTEY EORKXATTNA 5

OOy Y
ommisin s m‘%‘.-mg

* UERs FIELOT « GA Deny ‘I\SM .
HHB-CA { 02703} . Page 16 ol ]o :




Countrywids Bank, A, -

.+ Proparod Iy: BARRINGTON TAYLOR

Braneh Ei G000869
1300 SABORASS CORP PRWY; 258

BUNRISE, FL 33323

DATE: 1671472885
CASE # - Phong; {866)751~3747
DOCIDH  a0CiI3B0375410043 8¢ Tax Ne.: (800)201-8310.

BORROWER; S0HR 3. FREITAS
PRDPERTYA&&RE& 36539 CHDAR BLYVD
NE‘MARK, Ch 91568-2532

LEGAL D&SCRIPTXON EXHIBIT A .
FHANNGOI:)V
1(,4 ggaiscx (onﬂptior; Exnibit A




" Grdder Nos 51682290 - 1692£60-48

EXHIBIT "ONE"

Sareel 1, 85 shwony ot thas Parcel Mag filed for record in the stfice 1o the Recorder of the
County of Alamoeda, Syme of California, on July 30, 1973, In Boaw 79 of Maps, page 87.

Assessor’s Parcel No: 092A-0986-021 .

2. Bav. ¥ IR0/



ILLEGIBLE NOTARY SEAL DECLARATION
(GOVERNMENT CODE 27361.7)

| | DECLARE UNDER PE\IALTY OF PERJURYTHAT THE NOTARY
' SEAL ON THE DOCUMENT TO WHICH THIS STATEMENT 18
ATTACHED; READS AS FOLLOWS:

NAME OF NOTARY Pustic: A\ e M Wiy
COMMISSTION NUMBER:___ . WOR208

- NOTARY PUBLIC STATE:____ [ /ZWRRend
CCOUNTY:\Wvavmiwd

MY COMM, EXPIRES: _ Ve, U OUT
{DATE}

| SIGNATURE OF DECLARANT: __ Q&Q\»
PRINT \mw OF DECLARANT: S. Giron
CITY AND STATE OF EXECUTION: OAKLAND, CA
DATE SIGNED: W, 95

- THEABOVEINFORMATION MUST BE LEGIELE FOR SCANNMING

—_ T e e e —— e e — e —— e !
e e o e
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APPENDIX H

“TRUSTEE’S DEED UPON SALE”

On Appeal from the United States District Court
for the Northern District of California
William Alsup, District Judge, Presiding
Case # D.C. No. 3:19-cv-03347-WHA




OF QLANEDR COLNTY
R PRussied by: 82,80
Wt wtlits 471,49
COMMUNITY FUND LLC
1032 B 14TH ST m 2 oS
SAN LEANDRO, CA 94577
. Forward tax statements 1o tie sddress givan above
" "T8 No.: CA-14-610521-AL e B755 wbove 1hls o BT reooedies 63e
Order No.: 14-0001632-01 7
RN 26544 Ceoan Quob.
Newaasw , CA
Trustee's Deed Upon Sale 9y 160
APN: 69240985021
‘THE UNDERSIGNED GRANTOR DECLARES:
" The grantes herein WASNT the foreclosing bensficiary.
The amount of the unpald debt together with costy was: $519,631.20
The amount pald by the srantes at the trastee sale was; . $434,600.00
The docimentary transfer tax is: . sCD'?'CIO

Sald property is in tha Clty oft NEWARK, Coumty of ALAMEDA

QUALITY LOAN SERVICE CORPORATION 83 Thustes, (whereas so designated tn the Desd of Trust
hereunder more particularly described or as duly sppointed Trustes) does hereby GRANT and CONVEY to:

COMMUNITY FUND LLC ) ,
(herein called Grantes) bus without covanant or wamrenty, expreased of implied, ail right title and interest conveyed
comdmwhu!dbyltmmmmaMofmmmme.ﬁWbmamwof
ALAMEDA, State of Califormln, described as follows;

PARCEL 1, AS SHOWN ON THAT PARCEL MAP FILED FOR RECORD IN THE OFFICE OF THE
RECORDER OF THE COUNTY ALAMEDA, STATE OF CALRIFORNIA, ON JULY 230, 1873, IN- BOOK
79 OF MAPS, PAGE 97. .

This conveyance is made in compliance with the terms and provisions of the Deed of Trust executed by JOHN B
FREITAS, A/K/A JOHN B BREITAS, A MARRIED MAN AS AIS SOLE AND SEPARATE PROPERTY, 53
trustos, dated 10/14/2088, and recordad on 10/25/2005 a5 lustrument No. 2008459181 of Official Records In the
. offics of the Recorder of ALAMEDA, Califomis, under ths suthorlty and powers vested in the Trustee designated
intlusDudof'l‘muwuﬁmdubappomwdmdemuuhavhgmmmdummadofmpmmm
the Notlce of Breach and Election to Ssil under the Deed of Trust recorded on 4/29/2014, instrument 5o 2014
102128, of Official records, The Trustes of record at the relovant time having complied with all applicable statutory
requirements of the Stats of Californls and perfurmed sl duiss required by the Dead of Trust Including sending &
Notics of Defaul and Blection 1o Sell within tenthirty days after its recording and & Notice of Sals at loast twenty
days prior to ﬁwsmDmbyeaﬂﬂadmﬂ.ymm—pﬁdmoad:ammﬂ&dmnnﬂu!umplhneewml .
Califomnia Civil Cods 2924b. .

Defiult ccowrred es set forth In a Notics of Defuult and Election to Sell which was recorded in the offics 6f the °
Recorder of sald County. . :




Al requirements of law regerding the mailing of coples of natloss of the publication of & copy of the Naties of
Default or the personal delivery of the copy of the Notics of Defuult and the poating and publication of coples of the
Notice of Sala have been complied with, : :

Said property was sold by said Trustes at public sustion en 6/3/2019 e the place named in the Notice of Sale, in the
County of ALAMEDA, Califoria, in which the propesty is situated, Grantes, being the highest bidder ot such sals,
became the purchaser of sald property and paid tharefore to 3ald trustes the amount being $4:34,000.00 fn lawful
money of the United States, or by the satisfaction, pro tanto, of ths obligations then secursd by said Deed of Trust,

QUALITY MAY BE CONSIDERED A DEBT COLLECTOR ATTEMPTING TO COLLECT
A DEBT AND ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE,

TS No: CA-M-S10S21-AL |
Date: pf, / jo / i QUALITY I.OA?& SERVICE CORPORATION

By: Damlan

Irez, Assistant Sccretary

A notaty publls or other officor compioiing this certifioate verities-only the (dentity of the individual who signed
the dosumens to which this cortificate is atinched, and not the truthfuiness, acouracy, or validity of that document,

State of: Callfornia)
County of: §an Disgo)

before mo, Katherine A, Davly o otasy public, personally
i who proved to me on tho basiy of satisfectory evidence to ba the
e subsctibed to the within imtrumens and ckmowledged to me that he/shefthey

person(s) whose mne(s) i

executed the sams in hisfherdhelr authorized cipacity(ies), and thet by hisfhes/thelr signature(s) on the instrament

the persan(s), or tha entity upon bebalf of which the psrson(s) acted, executed the

{ cenify under PENALTY OF PERJURY undes the laws of the Stats of Califoraia that the foregoing paragraph is
true and correot.
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Case #19-17394
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APPENDIX I

“3-DAY NOTICE TO PAY OR QUIT”

On Appeal from the United States District Court
for the Northern District of California
William Alsup, District Judge, Presiding

Case # D.C. No. 3:19-¢v-03347-WHA -




On __,j'_u_uef 7] STZOW L iservedthe Nofice{s) hereﬁiﬁ the R fo&lomng socupant(s): - T :
{Date of Service of Notlce .

Johw & Fﬂu'{fds

{nsen nama of ooTUpRAL)

{fnsert nare of eeupant)

3 Day Notice to Pay Rem gr Qult

3 Day notlce 1o Perfom Covenant or-Quit

30 Day Notice of Temmination of Tenancy:

80 Day Noflce of Temination of Tenancy
_Notice of Possessian

Other;

[ bl ]

The Notice(s) sel forth above wers seed 21 the following address: _ 36597 Cedan  Bodfeyand
Neowanld . , 9YS20 ‘ '

The Notide(s)set forth above was senmd on ionalf of the following propeny manageriownar:

CGMMUN(.&: ‘Fuiucl LLC

ttaseri name of Fropeay F}anageszw fie8)

The Notice(s) et forth abovs ware sered by

J__ PERSONAL DELIVERY: | HANDED 2 copy of the Notice(s) do the foliowing sceupaniisy.

| 3:}!] Al é ¢ Eﬂ&_l’:/‘ﬁs

{hcan nome of cooupant) ' ' o thsertname of eecupant)

. SUBSTITUTED SERVICE BY LEAVING NOTICE & MAILING: +LEFT coples of the Notlcels) with 2 perspn
‘ ofsunabie sge and discretion al the residence or usual place of business of the Occupanifs), sail: Qesupani(s)
being absent thera frem. Thergaler, on the same date, | alsc MAILED copies of the Notice(s) to the Occupant(s} by

depositing a-sealed envalope with First Class gostage {ulsv prepaid, in the Unlted Stetes Moil, sddressed 1o the
Ossupam(s} atihe Prem&aw

ifroatrint dwipBzHI X LAICDHTSA W0l i DN 1B y6tE dtr Jin case::gmzm.mwn_mwﬁw Y PRGN S gp neTo}

X __POSTING & MAILING: § senad the Nolice 10 the Occupani(s) by POSTING a5epy of the Nolice(s) ina
.consgicuous -place ¢h the Prem’isw_-. as no person of suitable ege or discmtion could he fbund a1 e Premises and
he busingss cannol be ascenained. Therealter, unihe same dale, | 5150 MAILED copies of the Notice{s) 1o the.

Qecupant(s) by depositing = sealed envelope with First Class postage Rully girepald, in the United States Mail,
addressad {0 the Occupani(s) al ihe Prsmises.

{ Geclar under penaily ol peqdury under the laws of the State of Cafiismnia that at the time of senice of the Notice(s) |
was at least EIGHTEEN (18] years of age and that loregoing 1s tue amd corect. W called as a-witness 1 testify
thereto; § could da s0 compatently.

Executed {signed) on _ 5 /. 3// 7 Jat__ Alepan é ., Colifamia.
Name: éIZ/AN MOK el
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APPENDIX J

DEED OF FULL RECONVEYANCE FILED ON JULY 1, 2016

On Appeal from the United States District Court
for the Northern District of California
William Alsup, District Judge, Presiding
Case # D.C. No. 3:19-cv-03347-WHA




Dogument Requested By and
—When Recarded Retma To— — e
' Jessica Bondurant

RetonTrust Sompany, NA,

4461 Pistiniont Parkvay

NCAOs032.

Gresnsbor, NG- 27410

(800 5402584

-zmsxaesa? 07/01/2018 99:91 ért‘

FICIAL RECORDY O —
STEVE PIRN IN DS UF RLANEDA COURTY
$0.00

Abova Space for Regorder’s Uss

DOCIDFOB211380375493048

. Commit Case 550800
.SUBSTITUTION OF TRUSTEE AND FULL RECONVEYANGE

WHERE&S John B Freitas a mardfed man as his sole and Separate property:

Is the Truslor, ©TC Real Estate Services is the current tnstee and NMortgage Electrontc Registration Systems, im: sthe.
current beneficiary {‘Beneﬁmary’) under that certzin Deed of Trust datsd 10/05/2005 and recorded on 10/412/2008, a8 histrument or
Docufient No 2005441548, i Bok NIA. Page: HI&, of Ofﬁc!al Recarts of the County of Atameda, State of Gallioria,

o

WHEREAS, the undersigned Bensficiary hereby sibsitues @ new tusies, ReconTrst Company, RA, (Trustee'), umi sald Desd of

Trust, and Trustes doss hareby resonvey, withou! wamanty, to the person of. persons Isgally entitied theretn, the- esléie Tow hetd by
Trustes.undar $he Dead of Trust.

APN: N/A -
Trustee: T v v Beneficlary: .
Recon‘rr?st Company, N. A, : l?ve Electronic Res on Systems, Ine,

STATE OF North Cardlina
COUNTY OF Cuifiord

| cepify that the following parsonis) persanally appeared belore me this day; each acknawisdglng o me that he or she sighed the
mnegumg document: Kaﬁna Reynoids, Assistant Vice Presitient of Mortgas ‘Eieefmmc Rzgastranon Systcms, Inc, nd Tlis

Kelins Reym!da Asss(ant\ﬁeeP7

Tnl Vice Fresident of ReconTiust Company, §, A,
Date; (9 '

‘uwlnun'"

. B . R,
John B Freitas . ' “LQ \%&S!ﬁv 8”8{ Y,

36549 Cedar Bivd N f_ ‘z.’,@t " % Y

Newark CA B4580 FO OTARL 633

2 N E-$

S igl . (@

_ A jag

tay Ayp O Fo§

X "
iy "“mlmm'“
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APPENDIX K

“NOTICE OF TRUSTEE’S SALE, RECORDED MARCH 7™ 2019

On Appeal from the United States District Court
for the Northern District of California
William Alsup, District Judge, Presiding
Case # D.C. No. 3:19-cv-03347-WHA -




-

o “

T Stewart Title N I R

Recording requested by OFFICIAL RECORDS OF ALAMEDA COUNTY

Quality Loan Servics Corp. T eoRp NG FEE: ez
When recorded mail to! . ‘
Quality Loan Service Corporation i ;
San Diego, CA 92108 I
A5k

P

24
TS No. CA-14-610521-AL, . SPACE ABOVE THIS LINE FOR RECORDER'S USE
Order No.: 14-0001632-08 '

NOTICE OF TRUSTEE’S SALE

NOTE: THERE 1S A SUMMARY OF THE INFORMATION IN THIS DOCUMENT ATTACHED TO THE
COPY PROVIDED TO THE MORTGAGOR OR TRUSTOR (Pursuant to Cal, Civ. Code 2923.3)

& AN - MERME
HIANE: 2 HE Bxoll HE M7 lguict
NOTA: SE ADJUNTA UN RESUMEN DE LA INFORMACION DE ESTE DOCUMENTO

TALA; MAYROONG BUOD NG IMPORMASYON SA DOKUMENTONG ITO NA NAKALAKIP
LUU Y: KEM THEO PAY LA BAN TRINH BAY TOM LUGC VE THONG TIN TRONG TAI LIEU NAY

YOU ARE IN DEFAULT UNDER A DEED OF TRUST DATED 10/14/2005, UNLESS YOU TAKE
ACTION TO PROTECT YOUR PROPERTY, IT MAY BE SOLD AT A PUBLIC SALE. IF YOU NEED

AN EXPLANATION. OF THE NATURE OF THE PROCEEDING AGAINST YOU, YOU SHOULD
CONTACT A LAWYER.

A public auction sale to the highest bidder for cash, cashier's check drawn on a state or national bank, check drawn
by state or federal credit union, or a check drawn by a state or federal savings and loan association, or savings
association, or savings bank specified in Section 5102 to the Financial Code and authorized to do business in this
state, will be held by duly appointed trustee. The sale will be made, but without covenant or warranty, expressed or
implied, regarding title, possession, or encumbrances, to pay the remaining principal sum of the note(s) secured by
the Deed of Trust, with interest and late charges thereon, as provided in the note(s), advances, under the terms of the
Deed of Trust, interest thereon, fees, charges and expenses of the Trustee for the total amount (af the time of the

initial publication of the Notice of Sale) reasonably estimated to be set forth below. The amount may be greater on
the day of sale. ' ’

BENEFICIARY MAY ELECT TO BID LESS THAN THE TOTAL AMOUNT DUE,

Trustor(s): JOHN B FREITAS, AA/.K/A JOHN B FREITAS, A MARRIED MAN AS HIS SOLE AND
) SEPARATE PROPERTY )
Recorded: 10/25/2005 as Instrument No. 2005459181 of Official Records in the office of the

Recorder of ALAMEDA County, California;

Date of Sale: 4/2/2019 at 12:00PM

Place of Sale: At the Fallon Street emergency exit to the Alameda County Courthouse, located at 1225
Fallon St., Oakland, CA 94632
Amount of unpaid balance and other charges: $515,345.74

The purported property address-is: —36549 CEDAR-BLVD,-NEWARK,-CA-9.4560
Assessor’s Parcel No:: 092A-0985-021 . A



R

____TS No: CA-14-610521-A o _ s !

~é'

NOTICE TO POTENTIAL BIDDERS: If you are considering bidding on this property lien, you should
understand that there are risks involved in bidding at a trustee auction. You will be bidding on a lien, not on the
property itself, Placing the highest bid at a trustes auction does not automatically entitle you to .free. and clear
ownership of the property. You should also be aware that the lien being auctioned off may be a junior tien, If you
are the highest bidder at the auction, you are or may be responsible for paying off all Hens senior 1o the lien being
auctioned off, before you can receiva clear title to the property. You are encouraged to investigate the existence,
priority, and size of outstanding [fens that may exist on this property by contacting the county recorder's office or a
title insurance company, either of which may charge you a fee for this information. If you consult either of these
resources, you should be aware that the same lender may hold more than one mortgage or deed of trust on the
property. :

NOTICE TO PROPERTY OWNER: The sale date shown on this notice of sale may be postponed one or more
times by the mortgagee, beneficiary, trustee, or a court, pursuant to Section 2924g of the California Civil Code. The
law requires that information about trustee sale postponements be made available to you and to the public, as a
courtesy to those not present at the sale. If you wish to learn whether your sale date has been postponed, and, if
epplicable, the rescheduled time and date for the sale of this property, you may call 916-939-0772 for information
regarding the trustee’s sale or visit this Internet Web site http://www.qualityloan.com, using the file number
assigned to this foreclosure by the Trustee: CA-14-610521-AL. Information about postponements that are very short
in duration or that occur close in time to the scheduled sale may not immediately be reflected in the telephone

information or on the Internet Web site. The hest way to verify postponement information is to attend the scheduled
sale.

The undersigned Trustee disclaims any liability for ény incorrectness of the property address or other common
designation, if any, shown herein. If no street address or other cormmon designation is shown, directions to the

location of the property may be obtained by sending a written request to the beneficiary within 10 days of the date of
first publication of this Notice of Sale.

If the sale is set aside for any reasan, including if the Trustee is unable to convey title, the Purchaser at the sale shall
be entitled only 1o a return of the monies paid to_the Trustee. This shall be the Purchaser’s sole and exclusive
remedy. The purchaser shall have no further recourse against the Trustor, the Trustee, the Beneficiary, the
Beneficiary’s Agent, or the Beneficiary’s Attornay, .

If‘you ha_ve previously been discharged through bankruptcy, you may have been released of personal liability for
this Joan in which case this letter is intended to exercise the note holders right’s against the real property only.

QUALITY MAY BE CONSIDERED A DEBT COLLECTOR ATTEMPTING TO COLLECT A DEBT AND
ANY INFORMATION OBTAINED WILL BE USED FOR THAT PURPOSE.

Date: 3 1‘5 [% 14 ‘ Quality Lozan Service Corporation
) 2763 Camine Del Rio South
San Diego, CA 92108
619-645-7711 For NON SALE information only
Sale Line: 916-935-0772
Or Login to: hitp://www.qualityloan.com
i ent Line: (866) 6 11 Ext 5318

(s,}g!ality Tofn Setvice Corp. by: Ronald Alonzo, Assistant
cratary '

T T e e


http://www.quaIityioan.eoin
http://www.qualityloan.com
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APPENDIX L

LETTER FROM COMMISSION ON JUDICIAL PERFORMANCE

On Appeal from the United States District Court
for the Northern District of California
William Alsup, District Judge, Presiding
Case # D.C. No. 3:19-cv-03347-WHA




State of Ealifornia
Uonumission on Judicial JPerformence
455 Bolden Gate Afenue, Suite 14400
San Hranciscn, A 94102-3560

(415) 557-1200
Fax (415) 557-1266
Website: http://cjp.ca.gov

January 26, 2021

John B. Freitas
36937 Cherry Street
Newark, CA 94560

Dear John B. Freitas:

This letter is to acknowledge receipt of your recent complaint against a California
judge(s). We appreciate your time and effort in bringing this matter to the commission’s
attention. We are presently reviewing this information-and; if further informationiis:.
needed, you will:be contacted. ; You wﬂl be; adv1sed in writmg, ata latei date of the =
comimission’s: acti@n in this; mattei T R P TE AT LS S P

PR b S ;.*‘J"_?-i?';-;'.i’ TN vy BT e LR A f
.+ ~-To give yo;i;:_s_@inefinibima'tipn-.about the-process;each complaintabout ajudge’is
voled upon by the commission, When a-complaint states:facts which-culd be:"
misconduct, if the facts are true and there is not another explanation for what happened,
the commission typically opens an investigation. The commission’s staff will interview
witnesses, review documents or files and conduct other investigation. If there is
sufficient evidence supporting the complaint, the judge will be contacted and asked to
respond to the allegations. ‘The commission then reviews the available evidence, and the
judge’s response if the judge was contacted, to make a determination whethet misconduct
has occurred. Misconduct must be established by clear and convincing evidence, a
higher standard than is required in civil cases but lower than in criminal cases. If the
evidence does not support a finding of misconduct, the commission will close the case.
The commission.may also close the case if the misconduct was relatively minor and the
judge has acknowledged the problem and taken steps to prevent it from happening again.
If the evidence supports a finding of misconduct and the commission determines that
discipline may be -appropriate, the.commission may proCccd to impose: discipline.

h may. aiso be hclpful to explam that'the- (,ommISsmn on: Judlciai Periormdnce is
not a court It does:not have the:authority to reverserajudge’s decision, meveyour case ™
to another department or court, disqualify a judge or otherwise get involved in your case.
‘The commission’s tole s, limited-to reviewing allegations of judicial misconduct. A
judge’s legal iuimgs and discretionary decision-making, withdut more,; are-fot & basis for
review by the-commission.. Even if a judge’s decision-is:later determined by :an appellate


http://cjp.ca.gov

John B. Freitas
January 26, 2021
Page Two

court to be legally incorrect, that by itself is not a violation of the Code of Ethics and is
not misconduct. A judge’s legal error might be a basis for investigation by this
commission if there is sufficient evidence of bad faith, bias, abuse of authority, disregard
for fundamental rights, intentional disregard of the law or any purpose other than the
faithful discharge of judicial duty. '

Lastly, our office is not able to provide legal advice. If you wish to determine

what legal avenues are available to you, you might consider contacting an attomey or
legal services provider to see if they can help you.

Very truly yours,
VV@*C_..‘?-

Nicole M. Benavidez A
Secretary to Staff Counsel

Confidential under California Constitution,
Article V1, Section. 18, and Commission Rule 102
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DEED OF TRUST RECORDED OCTOBER 12 2005
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Recording Requested By: :
'ARIES “ y : .

2005441606 10/12/2000 11:16 A1

GFFICIAL RECERDS eF ALAMEDA CEUNTY

&) CONNELL
PR TR ORDING FEE: 52.00

Lender Serwce PLD
Fidelity Nauonal Financial

After Recording Return To;
COUNTRYWIDE HOME  LOANS, INC.

MS SV-79 DOCUMENT PROCESSING
P.0.Box 10423

Van Nuys, CA 91410-0423
Prepared By:

BARRINGTON TAYLOR

MlﬁL—— [Space Above This Line For Recording Data]
0924 - 09%5-02Z)

113803754 00011380375410005
~ {Bscrow/Closing ¥) {Doc ID #)

DEED OF TRUST AND ASSIGNMENT OF RENTS

MIN 1001337-0000945117-3

This Deed of Trust secures an obligation which calls for payment of interest at a variable interest rate.
THIS DEED OF TRUST is made this 5th day of OCTOBER, 2005 , between

JOHN B FREITAS A MARRIED MAN AS HIS SOLE AND SEPARATE PROPERTY

whose address is,
36549 CEDAR BLVD, NEWARK, Ca 94560

- herein called "Trustor,"
CTC REAL ESTATE SERVICES
400 COUNTRYWIDE WAY, MSN 3V-88, SIMI VALLEY, CA 93065
herein called "Trustee," and MORTGAGE BLECTRONIC REGISTRATION SYSTEMS, INC,, ("MERS")
a Delaware corporation with an address of P.O. Box 2026, Flint, MI 48501-2026, tel. (888) 679-MERS.
MERS is the "Beneficiary'* under this Deed of Trust and is acting solely as a nominee for
Countrywide Bank, N,A,

("Lender" or "you") and its successors and assigns, with an address of’
1199 North Fairfax St. Ste.500, Alexandrz.a, VA 22314
Trustor xrrcvocably grants, transfers and assigns to Trustes, in trust and with power of sale, all of the rea]
property in the City or Town of .NEWARK , County of

ALAMEDA , ‘State of California, having the street address of
36549 CEDAR BLVD, NEWARK, CA 94560-2532

® MERS HELOC - CA Deed of Trust : .
1D388-CA (02/04)(d) “Page 1 of 10 Inifials;

(1T

754000001D988"*




DOC 1D #: 00011380375410005
and more specifically described as:
SEE EXHIBIT "A" ATTACHED HERETO AND MADE A PART HEREOF .

Parcel ID Number: 09220985021 together with all improvements
now or hereafter erected on the property, and all easements, fights, appurtenances, rents (subject however to
the rights and authorities given herein to Lender to collect and apply such rents), royalties, mineral, oil and
gas rights and profits, water, water rights, and water stock, and all fixtures now or hereafter attached to the
property, all of which, including replacements and additions thereto, shall be deemed to be and remain a part
of the property covered by this Deed of Trust; and all of the foregoing, together with said property (or the
leasehold estate if this Deed of Trust is on a leasehold) are herem referred to as the "Property.”

TRUSTOR UNDERSTANDS and agrees that MERS: is a scparate corporation acting solely as nominee
for Lender and Lender's successors and assigns, and holds only legal Gitle to the interests granted by Trustor
in this Deed of Trust, but, if necessary to comply with Jaw or custom, MERS (as nominee for Lender and
Lender's successors and assigns) has the right: to exercise any or all of those interests, including, but not
limited to, the right 1o foreclose and sell the Property, and 10 take any action required of Lender including,
but not limited to, releasing or canceling this Deed of Trust.

L THIS DEED OF TRUST SECURES:

a.  All of the obligations of Trustor in favor of Lender or order under the terms of a revolving
credit agreement dated OCTOBER 5, 2005 , herein called Agreement. The Agrecment
provides, among other things, for the payment of all sums advanced by Lender from time to time
pursuant {0 the Agreement and for the payment of interest. The maximum principal obligation
under the Agreement to be secured by this Deed of Trust at any one time is

THREE HUNDRED FORTY NINE THOUSAND EIGHT HUNDRED FORTY and 00/100
Dollars ($ 399,840.00 ) unless Lender, with Trustor's written consent, hercafter
increases this amount, Advances made by Lender to protect the security of this Deed of Trust or to
preserve the Property shall not be subject to the limitation of the preceding sentence.

The security of this Deed of Trust shall not be affected by the extension, renewal or modification
from time to time of the obligations, instruments or agreements described above,

b.  Payment of any and ail obligations and liabilities, whatsoever, whether primary, secondary,
direct, indirect, fixed or contingent, whether now or hereafter due from Trustor (or any successor in
interest to Trustor) whether created directly or acquired by assignment if the document evidencing
such obligation or [iability or any other writing signed by Trustor (or any successor in interest to
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¢. . Performance of each agreement of Trustor herein contdined or contained in any other
agreement, instrument or other writing to which Trustor is a party if the same is written in
connection with any of the foregoing,

d.  Payment of all sums to be expended by the Lender or Trustee pursuant to the terms hereof.

2. TO PROTECT THE SECURITY OF THIS DEED OF TRUST, TRUSTOR AGREES:

8. To keep the Property in good condition and repair; not to remove or demolish any building or

. improvement thercon; to complete or cause to be completed any construction of buildings or other
improvements thereon which are financed in whole or in part by the indebtedness secured hereby
and to restore promptly and in good and workmanlike manner any building or other improvement
which may be damaged or destroyed thereon and to pay when due all claims for labor performed
arid materials fumished therefor; to comply with all laws affecting the Property or requiring any
alteration or improvements to be made thereon; not to commit or permit waste thereof; not to
commit, suffer or permit any act upon said Property in violation of Iaw; to cultivate, irrigate, weed,
fertilize, fumigate, spray, prunc and do all other acts which from the character or use of the Properly
may be reasonably necessary, the specific enumerations herein not excluding the general,

b. To provide, maintain and deliver 10 Lender fire and other insurance on the Property
satisfactory to and with loss payable to Lender. The amount collected under any fire or other
insurance policy may be applied by Lender upon indebtedness secured hereby and in such order as
Lender may determine, or at option of Lender, the entire amount so collected or any part thereof
may be released to Trustor. Such application or release shall not cure or waive any default
hereunder or invalidate any act done pursuant to such notice.

¢. To appear in and defend any action or proceeding purporting to affect the security hereof or
the rights or powers of Lender or Trustee; and to pay all costs and expenses, including cost of
evidence of title and attorney's fees in a reasonable sum, in any such action or proceeding in which
Lender or Trustee may appear, and in any suit brought by Lender 1o, foreclose this Deed of Trust. It
is agreed that the Lender shall be subrogated to the claims and liens of all parties whose claims or
liens are discharged or paid with the proceeds of the Agreement secured hereby.

d.  To pay at least ten days before delinquency all taxes and assessments affecting the Property,
including, withoul limitation, assessment on appurtenant water stock, all encumbrances, charges
and liens on the Property or any part thereof, and all costs, fees and expenses of this trust,

e, That should Trustor fail to make any payment or do any act as herein prévided, then Lender or
Trustee, but without obligation so to do and without notice to or demand upon Trustor and without
releasing Trustor from any obligation hereof, may:

(1) Make or do the same in such manner and to such extent as either may deem
necessary or appropriate to protect the security hereof, Lender or Trustee being authorized
to enter upon the Property for such purposes.

(2) Appear in and defend any action or proceeding purporting to affect the security
hereof or the rights or power of Lender or Trustee.

® MERS HELOG - CA Deed of Trust
10988-CA {02/04) Page 3 of 10




DOC ID #: 00011380375410005
(3) Pay, purchase, contest or compromisc any encumbrance, charge or lien which in the
Jjudgment of either appears to be prior and superior hereto.

(4) In exetcising any such powers, pay necessary expenses, employ counsel and pay his
or her reasonable fees.

f.  To pay immediately and without demand all sums so expended by Lender or Trustee, with
interest from date of expenditure at the maximum rate allowed by law in effect at the date hereof or
.at the option of Lender, such sums may be added to the principal balance of any indebtedness
secured hereby and shall bear the highest rate of interest as any such indebtedness.

g. To pay for any statement provided for By the Jaw in effect on the date hereof regarding the
obligation secured hercby in the amount demanded by the Lender but not to exceed the. maximum
allowed by law at the time the statement is demanded,

3. IT IS FURTHER AGREED THAT:

a.  Any award of damages in connection with any condemnation for public use of ot injury to the
Property or any part thereof is hereby assigned and shall be paid to Lender who may apply or
release such monies received by it in the same manner and with the same effect as above provided
for disposition of proceeds of fire or other insurance,

b. By accepting payment of any sum secured hereby after its due date, or after the filing of notice
of default and of election to sell, Lender shall not waive its right to require prompt payment when
due of all other sums so secured, or to declare default for failure so to pay, or to proceed with the
sale under any such notice of default and of clection to sell, for any unpaid balance of said
indebtedness. If Lender holds any additional security for any obligation secured hereby, it may
enforce the sale thereof at its option, either before, contemporaneously with, or after the sale is
made hereunder, and on any default of Trustor, Lender may, at its option, offset against any
indebtedness owing by it to Trustor, the whole or any part of the indebtedness secured hereby.

c.  Without affecting the liability of any person, including, without limitation, Trustor, for the
payment of any indebtedness secured hereby, or the lien of this Deed of Trust on the remainder of
the Property for the full amount of any indebtedness unpaid, Lender and Trustee are respectively
empowered as follows:

(1) Lender may from time to time and without notice () release any person liable for the
payment of any of the indebtedness, (b) extend the time or othérwise alter the terms of
payment of any of the indebtedness, (€) accept additional security therefor of any kind,
including Deeds of Trust or mortgages, (d) alter, substitute or release any of the Property
securing the indebtedness.

(2) Trustee may, at any time, and from time to time, upon the written request of Lender
(a) consent to the making of any map or plat of the Property, (b) join in granting any
easement or creating any restriction thereon, (¢) join in any subordination or other
agreement affecting this Deed of Trust or the lien or charge thereof or, (d) reconvey,

without any warranty, all or any part of the Property.
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d.  Upon (a) written request of Lender or (b) performance of all obligations of the Trustor
hereunder and under each and every note, guarantee, Agte¢ment or other writing evidencing the
indebtedness secured hereby, and upon surrender of this Deed of Trust to Trustee for cancellation
and retention and upon payment of ifs fees, Trustee shall reconvey, without warranty, the Property
then held hereunder. The recital in such reconveyance of any matters of facts shall be conclusive
proof of the truthfulness thereof. The grantee in such reconveyance may be described as "the person
or persons legally entitled thereto.” Five years after issuance of such reconveyance, Trusice may
destroy said note, guarantee, Agreement or other evidence of indebtedness and this Deed of Trust
.(unless directed in such request to retain them).

e.  Trustor hereby gives to and confers upon Lender the right, power and authority during the
continuance of these trusts 10 collect the rents, issues and profits of the Property and of any personal
property located thereon, and hereby absolutely and unconditionally assigns all such rents, issues
and profits to Lender; provided, however, that Lender hereby consents to the collection and
retention of such rents, issues and profits as they accrue and become payable only if Trustor is not,
at such time, in defavit with respect to payment of any indebtedness secured hereby or in the
performance of any agreement hereunder. Upon any such default, Lender may at any time, without
notice, either in person, by agent, or by a receiver to be appointed by a court, without regard to the
adequacy of any security for the indebtedness hereby secured and without limiting the generality of
Section 2.e,(1), above, enter upon and take possession of the Property or any part thereof, and in its
own name sue for or otherwise collect such renis, issues and profits, including those past due and
unpaid, and apply the same, less costs and expenses of operation and collection, including
reasonable attomey's fees, upon any indebtedness secured hereby, and in such order as Lender may
determine; also perform such acts of repair, nurturing, cultivation, irrigation, weeding, fertilizing,

. fumigation, spraying, pruning or protection, as may be necessary or proper 10 conserve the value of
the Property or any trees, planting or crops growing thereon; also lease the same or any part thereof
for such rental, term, and upon such” conditions as its judgment may dictate; also prcpare for
harvest, sever, remove, and sell any crops that may be growing upon the premises, and apply the net -
proceeds thereof to the indebtedness secured hereby, The entering upon and taking possession of
the Property and performance or failure to perform any of the acts described in the preceding
sentence, the collection of or failure to collect such rents, issues and profits, and the application

- thereof as aforesaid, shall not waive or cure any default or notice of default hereunder, or invalidate
any act done pursuant to such notice and shall not constitute or otherwise result in any assumption
by or liability of Lender for maintenance, depreciation, misuse or risk of loss other than for damage
or loss to the Property due to Lender's gross negligence or intentional torts, Trustor also assigns to
Trustee, as further security for the performance of the obligations secured hereby, all prepaid rents
and al! monies which may have been or may hereafter be deposited with said Trustor by any lessee
of the premises herein described, to secure the payment of any rent, and upon default in the
petrformance of any of the provisions hereof, Trustor agrees to deliver such rents and deposits to the
Trustee.

f.  Upon default by Trustor in the performance of any payment or other obligation secured hereby
or in the performance of any agreement hereunder, or if, whether voluntarily or involuntarily, there
is a sale or transfer of all or any part of (i) the Property or an interest therein, or (ii) a beneficial
interest in Trustor and Trustor is not a natural person, or if Trustor ceases to use the Property as
Trustor's primary residence, Lender may declare all sums secured hereby immediately due without
notice or demand and no waiver of this right shall be effective unless in writing and signed by
Lender.
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g.  Waiver of a right granted to Lender hereunder as to one transaction or occusrence shall not be
deemed to be a waiver of the right as to any subsequent transaction or occurrence. Lender may
rescind any notice before Trustee's sale by executing a notice of rescission and recording the same.
The recordation of such notice shall constitute also a cancellation of any prior declaration of default
and demand for sale, and of any acceleration of maturity of indebtedness affected by any prior
declaration or notice of default, The exercise by Lender of the right of rescission shall not constitute
a waiver of any default then existing or subsequently occurring, nor impair the right of the Lender
to execute other declarations of default and demand for sale, or notices of default and of election to
cause the Property 10 be sold, nor otherwise affect the note or deed of trust, or any of the rights,
obligations or remedics of the Lender or Trustee hercunder.

h. At least three months or any lesser period required by law having elapsed between the
recordation of the notice of default and the date of sale, Trustee, having first given notice of sale as
then required by law, shall sell the Property at the time and place of sale-fixed by it in the notice of
sale, either as & whole or in separate parcels, and in such order as the Trustec may detcrmine, at
public auction to the highest bidder for cash, in lawful money of the United States of America,
payable at the time of sale except as otherwise permitted by law, Trustee may postpone sale of all
or gny portion of the Property by public announcement at the time of sale, and from time to time
thereafter may postpone the sale by public announcement, all as permitted by law. Trustee shall
deliver to the purchaser its deed conveying the Property so sold, but without any covenant or
warranty, expressed or implied. The recital in any such deed of any matters or facts, stated either
specifically or in general terms, or as conclusions of law or fact, shall be conclusive proof of the
truthfulness thereof. Any person, including Trustor, Trustee or Lender, may purchase at the sale.
After deducting all costs, fees and expenses of Trustee and of this trust, including costs of evidence
of title in connection with the sale, the Trustee shall apply the proceeds of this sale to the payment
of all sums then secured hereby, in such order and manner as may be required by the Lender; the
remainder, if any, t0 be paid to the person or persons legally entitled thereto. If Lender shall elect to
bring suit 1o foreclose this Deed of Trust in the manner and subject to the provisions, rights and
remedies relating to the foreclosure of a mortgage, Lender shall be entitled to reasonable attorney’s
fees and litigation costs,

i.  Lender, or any successor in ownership of any indebtedness secured hereby, may from time to
time, by instrument in writing, substitute a successor or successors 1o any Trustee named herein or
acting hereunder, which instrument, executed by the Lender and duly acknowledged and recorded
in the office of the recorder of the county or counties where said Property is situated, shall be
conclusive proof of proper substitution of such successor Trustee or Trustees, who shall, without
conveyance from the Trustee predecessor, succeed to all its title, estate, rights, powers and duties,
Said instrument must contain the name of the original Trustor, Trustee and Lender hereunder, the
" book and page where this Deed of Trust is recorded and the name and address of the new trustee.

j.  This Deed of Trust applies to, inures 10 the benefit of, and binds all parties hereto, their heirs,
legatees, devisees, administrators, executors, successors and assigns. The term Lender shall mean
the owner and holder, including, without limitation, pledgees, of the note, guarantee, Agreement, or
other evidence of indebtedness secured hereby, whether or not named as Lender herein. In this
Deed of Trust, whenever the context so requires, the singular number includes the plural,
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k. Trustee accepts this trust when this Deed of Trust, duly executed and acknowledged, is made a
public record as provided by law. Trustee is not obligated to notify any party hereto of pending sale
under any other Deed of Trust or of any action or proceeding in which Trustor, Lender or Trustee
shall be a party unless brought by Trustee.

1. If Trustor or any successor in interest to Trustor sells, transfers or encumbers any interest in the
Property, whether voluntarily or involuntarily, or if a beneficial interest in Trustor is sold or
transferred, voluntarily or involuntarily, and Trustor is not a natural person: (a) the transferor and the
transferee shall each immediately give written notice of said transfer to the Lender, at its address
designated on the first page of this Deed of Trust; (b) if this Deed of Trust secures Trustor's
obligation under an Agrecment as defined herein, all credit extended by Lender under the Agreement,
whether before or after the Property is transferred, shall be secured under this Deed of Trust as if no
transfer had occurred except for credit extended by Lender more than five days after it has received
the written notices required by this paragraph.

m., The pleading of any statute of limitations as a defense to any and all obligations secured by this
Deed of Trust is hereby waived to the full extent permitted by law.

4. WITH REGARD TO ENVIRONMENTAL LAWS AND HAZARDOUS SUBSTANCES,
TRUSTOR AGREES:
a. As used in this Paragraph 4:

(1) “"Environmental Law" means all federal, state and local law concerning the public health,
safety or welfare, environment or a Hazardous Substance, including without limitation, the
Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. Sec. 9601 et
seq., Resource Conservation and Recovery Act, 42 U.S.C. Sec. 6901 et seq., Toxic Substances
Control Act, 15 U.S.C. Sec. 2601 et seq., Hazardous Materials Transportation Act, 49 U.S.C. Sec.
1801 et seq., Clean Water Act and Water Quality Act of 1987, 33 U.S.C. Sec. 1251 et seq,, Safe
Drinking Water Act, 41 U.S.C. Sec. 300f et seq., Clean Air Act, 42 U.S.C. Sec. 7901 et seq.,
Carpenter-Presley-Tanner Hazardous Account Act, Cal.Health & Safety Code Sec. 25300 et seq.,
Hazardous Waste Control Law, Cal.Health & Safety Code Sec. 25100 et seq., Porter-Cologne
Water Quality Control Act, Cal. Water Code Sec. 1300 et seq., Hazardous Waste Disposal Land Use
Law, Cal.Health & Safety Code Sec, 25220 et seq., Safe Drinking Water and Toxic Enforcement
Act of 1986, Cal.Health & Safety Code Sec. 25249.5 et seq., Hazardous Substances Underground
Storage Tank Law, Cal Health & Safety Code Sec. 25280 et seq., Air Resources Law, Cal.Health &
Safety Code Sec. 3900 et seq., Hazardous Materials Release Response Plans and Inventory,
Cal.Health & Safety Code Sec. 25500 et seq., and Toxic Pits Cleanup Act of 1984, Cal.Health &
Safety Code Sec. 25208 et seq.

(2) "Hazardous Substancc” means any substance which has characteristics of 1gmtabxhty,
corrostvity, toxicity, reactivity or radioactivity or other characteristics which render it dangerous or
potentially dangerous to public health, safety or welfare or the environment, including without
limitation, (i) petroleum or any fraction or other byproduct thereof, (ii) asbestos, (iii) lead, (iv)
cyanide, (v) polychlorinated biphenyls, (vi) urea formaldehyde and (vii) anything defined as 2
"hazardous material," "toxic substance," "hazardous substance," "hazardons waste" or “waste"
under any Bnvironmental Law, including without limitation, "hazardous substance" as defined in
Cal.Health & Safety Code Sec. 25316 and "waste" and "hazardous substance” as defined in
Cal.Water Code Sec. 13050(d) and Sec. 13050(p)(1), respectively. The term is intended by Trustor
and Lender to be interpreted in its most comprehensive and cumulative sense,
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b.  Trustor represents and warrants that except as disclosed to and acknowledged in writing by
Lender before the date of this Deed of Trust:

(1) No Hazardous Substance has been located, used, manufactured, generated, treated,
handled, stored, spilled, disposed of, discharged or released by any person on, under or
about the Property.

(2) Trustor has no knowledge of or reason to believe that there is any pending or
threatened investigation, assessment, claim, demand, action or proceeding of any kind
relating to (i) any alleged or actual Hazardous Substance located under or about the Property
or (ii) alleged or actual violation or noncompliance by Trustor or any tenant of Trustor with
regard to any Environmental Law involving the Property.

(3) Neither Trustor nor any tenant of Trustor is required by any Environmental Law to
obtain or meintain any permit, license, financial responsibility certificate or other approval
as. a condition to its business operations or in connection with its use, dcvelopment or
maintenance of the Property.

c. Trustor represents and wamants that Trustor and every tenant of Trustor have been, are and
will remain in full compliance with any Environmental Law apphcablc to its business operations
and its use, development or maintenance of the Property.

d.  Trustor agrees to permit, or cause any tenant of Trustor to permit, Lender to enter and inspect
the Property at any reasonable time for purposes of determining, as Lender deems nccessary or
desirable: (i) the existence, locafion and nature of any Hazardous Substance on, under or about the
Property, (ii) the existence, location, nature, magnitude and spread of any Hazardous Substance that
has been spilled, disposed of, discharged or released on, under or about the Property or (iii) whether
or not Trustor and any tenant of Trustor are in compliance with applicable Environmental Law. If
Trustor or its tenant fails to comply fully with the terms hereof, Lender may obtain affirmative
injunctive relief therefor,

e.  Trustor agrees to indemnify and hold Lender and its successors or assigns harmless from and
against all losses, claims, demands, liabilities, damages, cleanup, response and remediation costs,
penalties and expenses, including, without limitation, all costs of litigation and attorneys' fees,
which Lender and its successors and assigns may directly or indirectly sustain or suffer as a
consequence of any inaccuracy or breach of any representation, warranty or promise made in this
Deed of Trust in connection with any Hazardous Substance or Environmental Law.
Notwithstanding any of the language in this Deed of Trust to the contrary, this indemnity covers
claims asserted afier all the indebtedness secured by this Deed of Trust has been paid and
discharged, whether or not this Deed of Trust has also been reconveyed to Trustor, The only
exclusions hereto may relate to claims erising out of the affirmative acts of Lender or of a third
party after Trustor's interest in the Property has terminated,
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. The provisions of this Paragraph 4 shall not be affected by the acquisition by Lender or its
successors or assigns of any ownership or other interest in the Property beyond Lender's security
interest in the Property created under this Decd of Trust, whether or not such acquisition is pursnant
to the foreclosure of this Deed of Trust or a merger of the interest of the Lender or its successors
and assigns in the Property.

5. ADDITIONAL PROVISIONS:

. 8 The execution of this Decd of Trust by ary person who has no present interest in the Property.
shall not be deemed to indicate that such an interest presently exists. Rather, éxecution of this Deed
of Trust by such a person shall constitute such person's agreement that if such person hereafter
acquires an interest in the Property, such interest shall be subject to the interest granted hereunder,

b.  The execution of this Deed of Trust by any person who has a present interest in the Property
shall not in itself be deemed to indicate that such person is liable to Lender for any obligation
described in Section 1., above. Any personal liability of such person to Lender shall be determined
on an independent basis (such as execution of the document or documents evidencing the obligation
described in Section 1., above). Execution of this Deed of Trust by any such person shall
nevertheless indicate that such person's interest in the Property shall be subject to the. interest
granted hereunder. .
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The undersigned Trustors request that a copy of any notice of default, and of any notice of sale
hereurider, be mailed to their respective-addresses set forth below.

By signing below, Trustor agrees (o all the terms and conditions of this Deed of Trust,

Mailing Address For Notices

654%‘2} /)\\W\'\& WQN;ZAS
NEWAKK, CA 94560
, ¥/, /

RATIMA~FRETFAS

State of California

YA . _ :
Cot o WAPATIS  etwome Toclion K. Krg, Notany Plst

, before me

Tohn P Faedas

. persornially appeared

- pezsoneHy—lmown-w'me (or proved to me on the basis
of satisfactory cv:dencc) to be the personfs) whose namefg) is/are subscribed to the within instrument and
acknowledged to me that he/shedthey-executed the same in his/hesftheir anthorized capacity(ies), and that by
his/heshtheir signature(s) on the instrument the person(s), or-the entity upon behalf of which the person(s)
acted, executed the instrument.

WITNESS my hand and official seal. Q:ﬁ Y o
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