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UNPUBLISHED

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 19-6075

UNITED STATES OF AMERICA, 

                       Plaintiff - Appellee, 

v.

TYE LANFORD SARRATT, 

                       Defendant - Appellant. 

Appeal from the United States District Court for the Western District of North Carolina, at 
Charlotte.  Graham C. Mullen, Senior District Judge.  (3:01-cr-00016-GCM-1; 3:16-cv-
00365-GCM) 

Submitted:  February 11, 2021 Decided:  February 22, 2021 

Before NIEMEYER, MOTZ, and KING, Circuit Judges. 

Affirmed by unpublished per curiam opinion. 

Anthony Martinez, Federal Public Defender, Charlotte, North Carolina, Joshua B. 
Carpenter, Appellate Chief, FEDERAL DEFENDERS OF WESTERN NORTH 
CAROLINA, INC., Asheville, North Carolina, for Appellant. R. Andrew Murray, United 
States Attorney, Anthony J. Enright, Assistant United States Attorney, OFFICE OF THE 
UNITED STATES ATTORNEY, Charlotte, North Carolina, for Appellee.

Unpublished opinions are not binding precedent in this circuit. 
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PER CURIAM: 

Tye L. Sarratt appeals the district court’s order dismissing his 28 U.S.C. § 2255 

motion as untimely filed.  We issued a certificate of appealability to consider whether 

Sarratt timely challenged his mandatory career offender Sentencing Guidelines 

enhancement as invalid under Johnson v. United States, 135 S. Ct. 2551 (2015).  See 28 

U.S.C. § 2253(c)(1)(B); Gonzalez v. Thaler, 565 U.S. 134, 140-41 (2012) (citing Slack v. 

McDaniel, 529 U.S. 473, 484 (2000)).  We affirm. 

A one-year statute of limitations applies to the filing of § 2255 motions.  28 U.S.C. 

§ 2255(f).  While Sarratt’s motion was filed years after his conviction became final, he

asserts that his motion is timely under § 2255(f)(3), which provides that the one-year 

limitations period runs from “the date on which the right asserted was initially recognized 

by the Supreme Court, if that right has been newly recognized by the Supreme Court and 

made retroactively applicable to cases on collateral review.”  Under subsection (3),  

courts will consider a petitioner’s motion timely if (1) he relies on a right 
recognized by the Supreme Court after his judgment became final, (2) he 
files a motion within one year from the date on which the right asserted was 
initially recognized by the Supreme Court, and (3) the Supreme Court or this 
court has made the right retroactively applicable.   

United States v. Brown, 868 F.3d 297, 301 (4th Cir. 2017) (internal quotation marks and 

citation omitted).  Although this court can render a right retroactively applicable in some 

contexts, only the Supreme Court may “recognize a new right under § 2255(f)(3).”  Id.

Thus, for Sarratt’s motion to qualify as timely, it must rely on a right “recognized in 

Johnson or another more recent Supreme Court case.”  Id. (internal quotation marks 
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omitted).  A Supreme Court case recognizes an asserted right under § 2255(f)(3) “if it has 

formally acknowledged that right in a definite way.”  Id.   

Sarratt relied on the retroactively applicable rule from Johnson, see Welch v. United 

States, 136 S. Ct. 1257, 1265 (2016), in his § 2255 motion challenging his career offender 

status.  However, as Brown confirmed, the Supreme Court in Johnson dealt only with the 

residual clause of the Armed Career Criminal Act, 18 U.S.C. § 924(e) (ACCA), and did 

not recognize that other residual clauses worded similarly to the ACCA’s residual 

clause like that in the career offender Guidelines are unconstitutionally vague.  868 

F.3d at 303.  Accordingly, under Brown’s framework, which is binding and unaltered by 

subsequent case law, Sarratt did not assert a right newly recognized by the Supreme Court, 

and his motion, therefore, does not qualify as timely under § 2255(f)(3).   

Accordingly, we affirm the district court’s order, deny Sarratt’s motion to schedule 

oral argument, and grant the Government’s motion to file a surreply brief.  We dispense 

with oral argument because the facts and legal contentions are adequately presented in the 

materials before this court and argument would not aid the decisional process.  

AFFIRMED
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FILED: February 22, 2021

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT  

___________________ 

No. 19-6075 
(3:01-cr-00016-GCM-1) 
(3:16-cv-00365-GCM)
___________________ 

UNITED STATES OF AMERICA

                     Plaintiff - Appellee 

v. 

TYE LANFORD SARRATT

                     Defendant - Appellant

___________________ 

J U D G M E N T
___________________ 

In accordance with the decision of this court, the judgment of the district 

court is affirmed.

This judgment shall take effect upon issuance of this court's mandate in 

accordance with Fed. R. App. P. 41.  

      /s/ PATRICIA S. CONNOR, CLERK

USCA4 Appeal: 19-6075      Doc: 51-1            Filed: 02/22/2021      Pg: 1 of 1 Total Pages:(1 of 3)

4a



FILED: February 22, 2021

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT 

No. 19-6075, US v. Tye Sarratt
3:01-cr-00016-GCM-1, 3:16-cv-00365-GCM

________________________

NOTICE OF JUDGMENT
________________________

Judgment was entered on this date in accordance with Fed. R. App. P. 36. Please 
be advised of the following time periods: 

PETITION FOR WRIT OF CERTIORARI: The time to file a petition for writ 
of certiorari runs from the date of entry of the judgment sought to be reviewed, and 
not from the date of issuance of the mandate. If a petition for rehearing is timely 
filed in the court of appeals, the time to file the petition for writ of certiorari for all 
parties runs from the date of the denial of the petition for rehearing or, if the 
petition for rehearing is granted, the subsequent entry of judgment. See Rule 13 of 
the Rules of the Supreme Court of the United States; www.supremecourt.gov. 

VOUCHERS FOR PAYMENT OF APPOINTED OR ASSIGNED 
COUNSEL: Vouchers must be submitted within 60 days of entry of judgment or 
denial of rehearing, whichever is later. If counsel files a petition for certiorari, the 
60-day period runs from filing the certiorari petition. (Loc. R. 46(d)). If payment is 
being made from CJA funds, counsel should submit the CJA 20 or CJA 30 
Voucher through the CJA eVoucher system. In cases not covered by the Criminal 
Justice Act, counsel should submit the Assigned Counsel Voucher to the clerk's 
office for payment from the Attorney Admission Fund. An Assigned Counsel 
Voucher will be sent to counsel shortly after entry of judgment. Forms and 
instructions are also available on the court's web site, www.ca4.uscourts.gov, or 
from the clerk's office.  

BILL OF COSTS: A party to whom costs are allowable, who desires taxation of 
costs, shall file a Bill of Costs within 14 calendar days of entry of judgment. 
(FRAP 39, Loc. R. 39(b)). 
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PETITION FOR REHEARING AND PETITION FOR REHEARING EN 
BANC: A petition for rehearing must be filed within 14 calendar days after entry 
of judgment, except that in civil cases in which the United States or its officer or 
agency is a party, the petition must be filed within 45 days after entry of judgment. 
A petition for rehearing en banc must be filed within the same time limits and in 
the same document as the petition for rehearing and must be clearly identified in 
the title. The only grounds for an extension of time to file a petition for rehearing 
are the death or serious illness of counsel or a family member (or of a party or 
family member in pro se cases) or an extraordinary circumstance wholly beyond 
the control of counsel or a party proceeding without counsel.  

Each case number to which the petition applies must be listed on the petition and 
included in the docket entry to identify the cases to which the petition applies. A 
timely filed petition for rehearing or petition for rehearing en banc stays the 
mandate and tolls the running of time for filing a petition for writ of certiorari. In 
consolidated criminal appeals, the filing of a petition for rehearing does not stay 
the mandate as to co-defendants not joining in the petition for rehearing. In 
consolidated civil appeals arising from the same civil action, the court's mandate 
will issue at the same time in all appeals. 

A petition for rehearing must contain an introduction stating that, in counsel's 
judgment, one or more of the following situations exist: (1) a material factual or 
legal matter was overlooked; (2) a change in the law occurred after submission of 
the case and was overlooked; (3) the opinion conflicts with a decision of the U.S. 
Supreme Court, this court, or another court of appeals, and the conflict was not 
addressed; or (4) the case involves one or more questions of exceptional 
importance. A petition for rehearing, with or without a petition for rehearing en 
banc, may not exceed 3900 words if prepared by computer and may not exceed 15 
pages if handwritten or prepared on a typewriter. Copies are not required unless 
requested by the court. (FRAP 35 & 40, Loc. R. 40(c)). 

MANDATE: In original proceedings before this court, there is no mandate. Unless 
the court shortens or extends the time, in all other cases, the mandate issues 7 days 
after the expiration of the time for filing a petition for rehearing. A timely petition 
for rehearing, petition for rehearing en banc, or motion to stay the mandate will 
stay issuance of the mandate. If the petition or motion is denied, the mandate will 
issue 7 days later. A motion to stay the mandate will ordinarily be denied, unless 
the motion presents a substantial question or otherwise sets forth good or probable 
cause for a stay. (FRAP 41, Loc. R. 41).
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FILED: December 26, 2019 

UNITED STATES COURT OF APPEALS 
FOR THE FOURTH CIRCUIT 

No. 19-6075 
(3:01-cr-00016-GCM-1; 3:16-cv-00365-GCM)

UNITED STATES OF AMERICA, 

      Plaintiff - Appellee, 

v. 

TYE LANFORD SARRATT, 

      Defendant - Appellant. 

O R D E R 

 Tye L. Sarratt seeks to appeal the district court’s order denying relief on his 

28 U.S.C. § 2255 (2012) motion.  We grant Sarratt’s motion for a certificate of 

appealability on whether he timely challenged his mandatory career offender sentencing 

enhancement as invalid under Johnson v. United States, 135 S. Ct. 2551 (2015).  The Clerk 

will issue a separate order setting the final briefing schedule.   We defer ruling on Sarratt’s 

request to schedule oral argument pending completion of the briefing. 

       For the Court 

       /s/ Patricia S. Connor, Clerk 
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NORTH CAROLINA 

CHARLOTTE DIVISION 
3:16-cv-365-GCM 

(3:01-cr-16-GCM-1) 

TYE LANFORD SARRATT,   ) 
)

Petitioner,   ) 
)   

vs.       )  ORDER 
)

UNITED STATES OF AMERICA,  ) 
)

Respondent.   ) 
__________________________________________) 

THIS MATTER is before the Court on Petitioner’s Motion to Vacate, Set Aside or 

Correct Sentence under 28 U.S.C. § 2255, (Doc. No. 1), and in light of Petitioner’s Supplemental 

Memorandum, (Doc. No. 10), in which Petitioner concedes that his claim is time-barred. 

Petitioner is represented by the of the Office of the Federal Public Defender of Western North 

Carolina. 

Petitioner pled guilty in the underlying criminal case to carjacking and possession of a 

firearm during and in relation to a crime of violence, and aiding and abetting the same. (3:01-cr-

16, Doc. No. 33). Petitioner was sentenced as a career offender to 188 months’ imprisonment for 

the carjacking and 120 months, consecutive, for the firearms offense, because he had at least two 

prior felony convictions for a crime of violence or controlled substance offense. Id. He did not 

appeal. 

On June 26, 2015, the Supreme Court held in Johnson v. United States that the residual 

clause of the Armed Career Criminal Act (“ACCA”) – which covered any offense that 

“otherwise involves conduct that presents a serious potential risk of physical injury to another” –

is “unconstitutionally vague.” 135 S.Ct. 2551, 2557 (2015). Based on that holding the Court 
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concluded that “imposing an increased sentence under the residual clause … violates the 

Constitution’s guarantee of due process.” Id. at 2563. On April 18, 2016, the Supreme Court held 

in Welch v. United States, 136 S.Ct. 1257, 1265 (2016), that Johnson is retroactively applicable 

on collateral review to claims that the defendant was improperly sentenced as an armed career 

criminal. 

On June 16, 2016, Petitioner filed the instant § 2255 Motion to Vacate through counsel, 

raising a Johnson claim. (Doc. No. 1). In the § 2255 petition, Petitioner argued that his career 

offender sentence is illegal under Johnson because his prior convictions no longer qualify as 

career offender predicates.  

On September 16, 2016, the Court placed the § 2255 proceedings in abeyance pending 

the outcome of Beckles v. United States, Supreme Court No. 15-8455, in which the petitioner 

argued that his career offender sentence was erroneously enhanced by an unconstitutionally 

vague residual clause of U.S. Sentencing Guidelines § 4B1.2. (Doc. No. 5). On March 6, 2017, 

the Supreme Court held in Beckles that “the advisory Guidelines are not subject to vagueness 

challenges.” 137 S.Ct. 886, 890 (2017). The Court reasoned that, because the guidelines are not 

mandatory, due process is not implicated. Beckles did not, however, resolve the question of 

whether Johnson’s constitutional holding applies retroactively to those defendants, like 

Petitioner, who were sentenced before United States v. Booker, 543 U.S. 220 (2005), when the 

Sentencing Guidelines were mandatory rather than advisory. 

On May 31, 2017, the Court granted a motion to stay these proceedings pursuant to 

United States v. Brown, No. 16-7056, in which the pre-Booker Sentencing Guidelines issue was 

pending before the Fourth Circuit. On August 21, 2017, the Fourth Circuit decided United States 

v. Brown, holding that Johnson does not apply to cases in which defendants were sentenced 

Case 3:16-cv-00365-GCM   Document 11   Filed 11/15/18   Page 2 of 4

9a



3 
 

under the pre-Booker Sentencing Guidelines. 868 F.3d 297 (4th Cir. 2017). The Fourth Circuit 

denied rehearing en banc, United States v. Brown, 891 F.3d 115 (4th Cir. 2018), and the Supreme 

Court denied certiorari, Brown v. United States, 2018 WL 2877128 (U.S. Oct. 15, 2018). 

On November 3, 2018, Petitioner filed a Supplemental Memorandum in light of the 

Supreme Court’s denial of certiorari in Brown. (Doc. No. 10). In the Supplemental 

Memorandum, Petitioner states that the parties agree that, based on the denial of certiorari, 

Petitioner’s claim is foreclosed by Brown as untimely. As Petitioner concedes that his § 2255

petition is untimely, it will be denied and dismissed. 

Finally, the Court notes that Petitioner seeks an order from the Court granting a 

certificate of appealability. Petitioner essentially contends that reasonable jurists would disagree 

over the constitutionality of the Court’s denial of a motion to vacate as untimely in which a 

petitioner raises a Johnson claim where the petitioner was sentenced pre-Booker. The Court 

recognizes that Chief Judge Gregory wrote a dissent in the Fourth Circuit’s Brown decision 

arguing that the petitioner there should be entitled to relief under Johnson and Beckles. The 

Court also recognizes that Justice Sotomayor wrote a dissent in the Supreme Court’s decision 

denying the petition for certiorari in Brown, in which Justice Ginsburg joined. Nevertheless, the 

Court of Appeals’ decision in Brown is binding. Whether this Court or other reasonable jurists 

may differ on whether Brown was correctly decided, it cannot reasonably be disputed that the 

holding of Brown is binding on this Court and on subsequent panels of the Court of Appeals. 

As Brown is now settled law in this circuit, the Court declines to grant a certificate of 

appealability in this action. The Court finds that the Petitioner has not made a substantial 

showing of a denial of a constitutional right. See generally 28 U.S.C. § 2253(c)(2); see also 

Miller-El v. Cockrell, 537 U.S. 322, 366-38 (2003) (in order to satisfy § 253(c), a “petitioner 
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must demonstrate that reasonable jurists would find the district court’s assessment of the 

constitutional claims debatable or wrong”); (citing Slack v. McDaniel, 529 U.S. 473, 484-85 

(2000)). Petitioner has failed to demonstrate both that this Court’s dispositive procedural rulings 

are debatable, and that the Motion to Vacate states a debatable claim of the denial of a 

constitutional right. Slack, 529 U.S. at 484-85. As a result, the Court declines to issue a 

certificate of appealability. See Rule 11(a), Rules Governing Section 2255 Proceedings in the 

United States District Courts, 28 U.S.C. § 2255. 

IT IS THEREFORE ORDERED that Petitioner’s Motion to Vacate, Set Aside or 

Correct Sentence under 28 U.S.C. § 2255, (Doc. No. 1), is DENIED and DISMISSED with 

prejudice. 

IT IS FURTHER ORDERED that the Court declines to issue a certificate of 

appealability.   

IT IS SO ORDERED. 

        

 
 

 

 

Signed: November 15, 2018
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