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ORDER'

‘Before HARTZ, BRISCOE, and BACHARACH, Circuit Judges.

~ Mr. ’l;er-enee L. .T'homes was -c‘onﬂvi"c-ted in"federal eourt on'ehérge‘s‘ of
robblng a bdhk and brandrshlng a firearm durrng and in relatron to a Hobbs
‘ «Act robbery 18 U S. C §§ 21 13(a) 924(0)(1) Though Mr. Thomas did not
: _-appeal, he moved to vac-a_te hvr-s sentence under 28 U. S C. § 2255. The
,'drstrrct court demed rellef and he wants to appeal To do so, however he
‘ -needs a cert1f1cate of appealabrlrty United States. v. Gonzalez 596 F.3d

i

_ 41228 1241 (lOth Cir. 2010) We declxne to issue a cert1frcate

i

Thrs order does not const1tute bmdrng precedent except under the

doctrines of law of the case, res judicata, and collateral estoppel. But the
~order may be cited for its persuasive value if otherwise appropriate. See
- Fed. R. App P. 32. l(a) 10th C1r R. 32 1(A)




e}

To obtain a certificate' Mr. Thomas must show t-hat reasonable jurists .

‘would find the dlStI‘lCl’. court S resolutron debatable or wrong Slack v.

McDamel 529 U. S. 473 484 (2000) But Mr Thomas has not made thrs

, .showmg.

"He aSs‘erted six claims in district court:

1.

" The drstrrct court had improperly departed upward from the
gurdellne range on his robbery sentence.

bHe should have been allowed to withdraw hlS gurlty plea based

on ineffective assistance of counsel and prosecutorial
mlsconduct

. v. .
EEETRC T S
R R

His sentence had been 1mproperly calculated based on Johnson _

. v. United States, 576 U.S. 591 (2015), and United States v.
.Davzs 139 S Ct 2319 (2019)

. _He had been improperly forced to obtainlegal representation

When pleading gurlty, he. had not known that his victims- d1d

not want h1m 1mprrsoned

1

~ His counsel had refused to file a notrce of appeal desprte

instructions to appeal.

The district court concluded that five of the claims were time-barred.

~ The sole exception was Mr. Thomas’s claim that the district-court-had

improperly calculated the sentence under United States v. Davis, 139 S. Ct.

.2319 (2019); The court concluded that this claim was invalid on the merits.

In seeking a certificate of appeal‘ab.ili‘ty, Mr. Thomas does not

question the district court’s reasoning. ‘The shortcoming in his argument is

understandable, for Mr Thornas is acting pro se. Because he is acting pro



se, we liberally construe his reouest for a -certvificate of appealability. See
Hall V.. Scott 292 F. 3d 1264 1266 (10th Cir. 2002) (statlng that we
ilrberally construe a pro se pet1t1oner s request for a cert1f1cate of
appealabrllty) But we cannot construct arguments for Mr Thomas See

«'@a_,
Hall V. Bellmon 935 F.2d 1106, 1110 (10th C1r 1991) see also In re hoi

Antrobus 563 F.3d 1092 1099 (10th Cir. 2009) (“Under our rules we are
not permltted to 1nvent arguments even for pro se litigants . . Y

| In c.la'rmlng that hls.attorney refused to f11e a notl'ce of: ap'peal Mr. |
; A‘Thomas states that his attorney had 1'1ed for 20 months If the attorney had
hed Mr Thomas mlght be entrtled to equltable tolllng See Flemzng v.

: Evans 481 F. 3d 1249 1256 (10th Cu 2007) (“[S]ufflcrently egregxous

- ,.mrsconduct on the part of a habeas petttloner s counsel may Justlfy

- equltable tolllng of the' [28 U S C. § 2244(d)] 11m1tat1ons per1od ”) For
equltable tolllng, Mr Thomas bears the burden Szgala v. Bravo, 656 F.3d-
,1125, 1128 (.Ich Cir. 2.0__1-1). But Mr. Thomas doesn t say when he learned _
that his attorney had failed to"'file the notice o;f appeal.‘»He has thus fainlled
to develop_a rne}aningful 'a‘r-gu._ment for tol-ling based on his attorne'y’s o
‘vallleged lies. | | | | |

ivI‘—Ie not onlﬁf failed to developithis argument on 'appealrbut allfso
-forfei:ted it by fa.ili-n:g. to develop it in district vco_urt. In distr'ict court, Mr.
" Thomas said in his motion that he had “been 'in_trans:i:}t for the >1a-_st 20
‘months,” had tried to contact the attorney and “re'oeat_edly' asked” about

3



motions, but had “reoently found out that [no'apvpeal]vwgs made on-[his]
behalf.” Motion Under 28 U.S.C. § 2255 at 12,5.Unnéd_s;ates V.. -Thozhas_, .
6:16-cr-10034-EFM-1, ECF. No. 38. But he did not say when he had
learned of his at-torn--e»y’vs failure to f—ile-the notice of appeal' So Mr Thomas .
not only falled to develop the issue on appeal but also forfelted this issue
Cin dlStrICt court. See Abernathy V. Wandes ’713 F. 3d 538 551 (10th C1r

. . _.W'L,x

- 2013).

Mr. Thorlnasral_so-argues -t'hét‘

e he sent other filings and a letter, which the court clerk
erroneously deemed illegible; and

o‘v hivs‘m.en_t_al health probleto's F'pr_evente_d» fg:fth_er diligence. |
. Buvt-M_vr.v Thomas forfevi'ted_'these afgoments by féill'iﬂngto' m.ake tf-lo'm i.n
disfri.ct-cou:t. :See id. ‘. |

Mr. .T.h_,o'm.as makes no other argtifnehts that co_uld .COnoe'iv_ébl_y_c'ast
' .doubt‘on the _di.s_tric‘t 'court’s. roa-.s_‘oniA.ng. We tﬁo's deny hi»s .request for a
oert‘i.f_icate of appealéb‘ility. I»n toe absonce_of-a_i c.ertif.i.c’até, We disfniSs thié
f.r.natter. |

Entered for the Court.

Robeft E. Ba'charach»
- Circuit Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA,

Plaintiff,

VS.

TERENCE L. THOMAS,

Defendant.

Case No. 16-cr-10034-EFM

MEMORANDUM AND ORDER

Defendant Terence Thomas pleaded guilty to one count of bank robbery and one count of
brandishing a firearm during and in relation to a Hobbs Act robbery. He was senfenced to 144
months imprisonment. Proceeding pro se, Thomas now moves to vacate his sentence pursuant to
28 U.S.C. § 2255 (Doc. 38). He argues that his sentence should be vacated or reduced based on
ineffective assistance of counsel, prosecutorial misconduct, and the United States Supreme Court’s

decisions in Johnson v. United States' and United States v. Davis.> For the following reasons, the

Court denies Petitioner’s motion without holding an evidentiary hearing.

1576 U.S. 591 (2015).

2.--U.S.--, 139 S. Ct. 2319 (2019).



Case 6:16-cr-10034-EFM Document 45 Filed 10/08/20 Page 2 of 8

I Factual and Procedural Background

On March 1, 2016, a grénd jury issued an indictment charging Petitioner with four counts
of bank robbery, one count of Hobbs Act robbery, and one count of brandishing a firearm during
and in relation to a Hobbs Act robbéry. On January 24, 2017, Petitioner pleaded guilty to Count
1 (bank robbery in violation of 18 U.S.C. § 2113) and Count 6 (brandishing a firearm during and
in relation to a Hobbs Act robbery in violation of 18 U.S.C. § 924(c)(1)). The plea agreement
stated that “[D]efendant understands that if the Court accepts this Plea Agreement, but imposes a
sentence with which he does not agree, he will not be permitted to withdraw his guilty plea.” It
also included a Waiver of Appeal provision in which Petitioner agreed to waive the right to appeal
his sentence except to the extent the Court departed upwards from the applicable sentencing
guideline range.

The presentence investigation report identified Petitioner’s applicable guideline range for
Count 1 as 37 to 46 months. The guideline range for Count 6 was the minimum term required by
statute, which was seven years to run consecutively to any other term of imprisonment imposed.
Neither Petitioner nor the government objectéd to the PSR. On April 21,2017, the Court sentenced
Defendant to 60 months on Count 1 and 84 months on Count 6, to run consecutively. The Court
departed upward from the guideline range on Count 1 based Petitioner’s conduct and history.

Petitioner did not file a direct appeal. On August 14, 2019, Petitioner filed the instant
motion asserting four grounds for relief. For the first ground, he asserts three issues: (1) he
received an upward variance for no just cause, (2) he wishes to take back his guilty plea because

of ineffective assistance of counsel and prosecutorial misconduct, and (3) his sentence was

318 U.S.C. § 924(c)(1)(A)(ii).
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improperly calculated based on the Supreme Court’s holdings in Johnson and Davis. For the
second ground, Petitioner argues that although he prepared a motion asserting his sovereignty, he
was forced to have someone represent him. For his third ground, he argues that he learned after
pleading guilty that the victims of his alleged offenses did not want him to be imprisoned, and he
would never have pleaded guilty if he knew this information. For the fourth ground, Petitioner
asserts that his counsel refused to file a notice of appeal on his behalf despite Petitioner asking him
to do so several times.
II. Legal Standard
Under 28 U.S.C. § 2255(a),
A prisoner in custody under sentence of a court established by Act of Congress
claiming the right to be released upon the ground that the sentence was imposed in
violation of the Constitution or laws of the United States, or that the court was
without jurisdiction to impose such sentence, or that the sentence was in excess of
the maximum authorized by law, or is otherwise subject to collateral attack, may
move the court which imposed the sentence to vacate, set aside or correct the
sentence.
According to Rule 4(b) of the Rules Governing Section 2255 Proceedings for the United States
District Courts,
The judge who receives the motion must promptly examine it. If it plainly appears
from the motion, any attached exhibits, and the record of prior proceedings that the
moving party is not entitled to relief, the judge must dismiss the motion . . .. If the
motion is not dismissed, the judge must order the United States attorney to file an
answer, motion, or other response within a fixed time, or to take other action the
judge may order.

The court must hold an evidentiary hearing on a § 2255 motion “[u]nless the motion and the files

and records of the case conclusively show that the prisoner is entitled to no _relief.”“ The petitioner

428 U.S.C. § 2255(b).
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must allege facts that, if proven, would warrant relief from his conviction or sentence.’ An
evidentiary hearing is not necessary where a § 2255 motion contains factual allegations that are
contradicted by the record, inherently incredible, or when they are conclusions rather than
statements of fact.®

Finally, Petitioner appears pro se. Therefore, his pleadings are to be construed liberally
and not held to the standard applied to an attorney’s pleadings.” If a petitioner’s motion can be
reasonably read to state a valid claim on which he could prevail, a court should do so despite a
failure to cite proper legal authority or follow normal pleading requirements.® It is not, however,
“the proper function of the district court to assume the role of advocate for the pro se litigant.”
For that reason, the court shall not supply additional factual allegations to round out a petitioner’s
claims or construct a legal theory on his behalf.!

III.  Analysis
The government contends that Petitioner’s motion is untimely. Under § 2255(f), a federal

prisoner has one year to file his motion for relief. The limitations period runs from the latest of:

(1) the date on which the judgment of conviction becomes final,

5 See Hatchv. Okla., 58 F.3d 1447, 1471 (10th Cir. 1995), overruled in part on other grounds by Daniels v.
United States, 254 F.3d 1180, 1188 n.1 (10th Cir. 2001).

¢ See id. at 1472 (stating that “the allegations must be specific and particularized, not general or conclusory”);
see also United States v. Fisher,38 F.3d 1144, 1147 (10th Cir. 1994) (rejecting ineffective assistance of counsel claims
that were merely conclusory in nature and without supporting factual averments).

7 Hall v Bellmon, 935 F.2d 1106, 1110 (10th Cir. 1991) (citations omitted).
81d
°1d.

10 See Whitney v State of New Mexico, 113 F.3d 1170, 1173-74 (10th Cir. 1997).
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(2) the date on which the impediment to making a motion created by governmental
action in violation of the Constitution or laws of the United States is removed, if
the movant was prevented from making a motion by such governmental action;

(3) the date on which the right asserted was initially recognized by the Supreme
Court, if that right has been newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented could have
been discovered through the exercise of due diligence.!!

Petitioner’s motion is not timely under § 2255(f)(1). Petitioner’s judgment of conviction
became final on May 6, 2017.!2 He filed the instant motion on August 14, 2019, more than two
years later. Thus, Petitioner’s motion is barred by the statute of limitations unless the
circumstances of this case fall within § 2255(f)(2) through (£)(4).

Neither § 2255(f)(2) nor (f)(4) offer Petitioner any relief. As to § 2255(f)(2), Petitioner
does not allege, and the facts do not support, that an unconstitutional practice prohibited him from
accessing the court to challenge his sentence. As to § 2255(f)(4), Petitiéner has not shown that he
was unable to discover the basis for his claims before August 14, 2018, which is one year before
he filed his § 2255 motion.!® Petitioner alleges that he directed his counsel to file an appeal after

the sentencing hearing, but this allegation does not show that he acted with due diligence to

128 U.S.C. § 2255().

12 Fed. R. of App. P. 4(b)(1)(A) (requiring a notice of appeal to be filed within 14 days of the entry of
judgment of conviction); see also United States v. Smith, 65 F. App’x 201, 202 (10th Cir. 2003) (“As the district court
observed, [the defendant’s] convictions became final . . . when the time for filing a notice of appeal of his convictions
expired.) (citing Kapral v. United States, 166 F.3d 565 577 (3d Cir. 1999)).

B See United States v. Rauch, 520 F. App’x 656, 657-58 (10th Cir. 2013) (noting that for a § 2255(f)(4)
argument to succeed, the petitioner must show that he was unable to discover the basis for his claim within the one-
year limitation period).
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discover facts supporting his claim that an appeal was not ﬁled.v Nor does this allegation show
when Petitioner learned that no appeal was filed.

Section 2255(f)(3) affords Petitioner some relief as to his claim that his sentence for Count
6 (brandishing a firearm during and in reiation to a Hobbs Act robbery) should be vacated under
United States v. Davis. In Davis, the Supreme Court held that the residual clause of 18 U.S.C.
§ 924(c)(3)(B) is unconstitutionally vague under due process and separation of powers
principles.”> The Tenth Circuit has held that Davis is reﬁoéctively applicable on collateral
review.'® The Supreme Court decided Davis on June 24, 2019.)7 Because Petitioner filed his
motion less than one year from tl;is date, the motion, as it pertains to Count 6, was timely filed.

Petitioner’s argument with respect to Count 6, however, is without merit. In Davis, the
government pursued a charge under 18 U.S.C. § 924(c) for brandishing a firearm in connection
with conspiracy to commit a Hobbs Act robbery.'® The predicate offense for this charge—

conspiracy to commit a Hobbs Act robbery—fell within the residual clause of § 924(c)(3)(B)."’

Here, however, Petitioner’s predicate offense was the commission of a Hobbs Act robbery. In

14 A defendant must file a notice of appeal within 14 days of the entry of judgment of conviction. Fed. R.
App. P. 4(b)(1)(A). Here, Petitioner has not made any allegations as to why he did not know that no appeal was filed
in 2017. See United States v. Walker, 2012 WL 1623508, at *3 (D. Kan. 2012) (finding that the petitioner did not
meet his burden to show that his motion was timely under § 2255(f)(4) because he did not point the court to any facts
recently discovered).

15139 S. Ct. at 2336.

16 United States v. Bowen, 936 F.3d 1091, 1097-98 (10th Cir. 2019).
17139 S. Ct. 2319.

18 Id. at 232';1.

Y1
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United States v. Melgar-Cabrera,”® the Tenth Circuit held that a Hobbs Act robbery is a crime of
violence under the elements clause of § 924(c)(3)(A).2! Therefore, the predicate Hobbs Act
robbery offense used -to support Petitioner’s conviction under Count 6 was an offense under the
elements clause of § 924(c)(3)(A) and not the residual clause of § 924(c)(3)(B). Accordingly,
‘Davis is not applicable here, and Petitioner’s cléim as to Count 6 is without merit.

Although Petitioner’s remaining claims are barred by the statute of limitations, the statute
is subject to equitable tolling if Petitioner establishes: “(1) that he has been pursuing his rights
diligently, and (2) that some extraordinary circumstance stood ip his way.”?? Equitable tolling is
available only in “rare and exceptional circumstances.”” Petitionér has ﬁot provided any basis for
this Court to toll the statute of limitations in this case.

Overall, Petitioner’s motion is barred by the one-year statute of limitations except to the
extent Petitioner seeks to vacate his sentence for Count 6 under Davis. Petitioner’s motion is not
timely under § 2255(f)(1) because he filed it more than one year after the judgment of conviction
became final. Petitioner’s motion is not timely under § 2255(f)(2) or (f)(4) because he has not
alleged facts or stated reasons as to why the statute of limitations should be tolled under these
sections. Although Petitioner’s motion is timely under § 2255(f)(3) as it pertains to Count 6,

Petitioner is not entitled to relief. Davis is not applicable in this case because the predicate offense

20892 F.3d 1053 (10th Cir. 2018).

2 Id. at 1064-65. The Tenth Circuit recently revisited whether a Hobbs Act robbery is a crime of violence
under the elements clause or the residual clause of § 924(c) and held that Melgar-Cabrera is still binding precedent.
United States v. Myers, 786 F. App’x 161, 162-63 (10th Cir. 2019).

2 Pace v. DiGuglielmo, 544 U.S. 408, 418 (2005).

B United States v. Lee, 163 F. App’x 741, 743 (10th Cir. 2006) (quoting Gibson v. Klinger, 232 F.3d 799,
808 (10th Cir. 2000)).
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for Count 6 (the commission of a Hobbs Act robbery) is a crime of violence under the elements
clause of § 924(c)(3)(A) and not the residual clause of § 924(c)(3)(B).
IV.  Certificate of Appealability

Rule 11 of the Rules Governing Section 2255 Proceedings requires the Court to grant or
deny a certificate of appealability (“COA”) when making a ruling adverse to the petitioner. A
court may only grant a COA “if the applicant has made a substantial showing of the denial of a
constitutional right.”2* A petitioner satisfies this burden if “reasonable jurists would find the
district court’s assessment of the constitutional claims debatable or wrong.”? For the reasons
explained above, Petitioner has not madé a substantial showing of a denial of a constitutional right.
Therefore, the Court denies a COA.

IT IS THEREFORE ORDERED that Petitioner’s Motion under 28 U.S.C. § 2255 to
Vacate, Set Aside, or Correct Sentence by a Person in Federal Custody (Doc. 38) is DENIED.

IT IS SO ORDERED.

Dated this 8th day of October, 2020.

ERIC F. MELGREN |
UNITED STATES DISTRICT JUDGE

2428 U.S.C. § 2253(c)(2). The denial of a § 2255 motion is not appealable unless a circuit justice or a circuit
or district judge issue a COA. See 28 U.S.C. § 2253(c)(1).

25 Saiz v. Ortiz, 392 F.3d 1166, 1171 n.3 (10th Cir. 2004) (quoting Tennard v. Dretke, 524 U.S. 274, 282
(2004)).



