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If this opinion indicates that it is “FOR PUBLICATION,” it is subject to
revision until final publication in the Michigan Appeals Reports.

STATE OF MICHIGAN

COURT OF APPEALS

DEREK SHAW, ' - UNPUBLISHED |

December 10, 2020
Plaintiff/Counterdefendant-Appellee,

v No. 352851
Sanilac Circuit Court
ELIZABETH SHAW, Family Division

LCNo. 14-035535-DM
Defendant/Counterplaintiff-Appellant.

Before: MURRAY, C.J., and K. F. KELLY and STEPHENS, JJ.
PER CURIAM.

Defendant, appearing in propria persona, appeals as of right an order denying her motion
for relief from judgment and denying her a declaratory judgment in the divorce proceedings.
Finding no errors warranting reversal, we affirm.

1. BASIC FACTS AND PROCEDURAL HISTORY

over the divorce proceedings (the state court) granted the parties a divorce by consent judgment

entered on September 12, 2014. The consent judgment granted the parties joint legal and physical

custody of the couple’s children. It established a “Custodial Time” schedule for the parties, with

significant parenting time granted to defendant. On September 30, 2014, defendant filed a motion |

for full custody, arguing that plaintiff had abused one of the children. In response, plaintiff stated |

that defendant had made “multiple vexatious complaints” of abuse. Subsequently, a Michigan ;

child-protective-proceedings (MCPP) case was initiated in the family division of the state court, }
|

|
Plaintiff and defendant had two children during their marriage. The circuit court presiding

LC No. 15-035887-NA, but it was transferred on March 24, 2015, to the Miami Tribe of Oklahoma
District Court (the tribal court). It is not disputed that plaintiff is a Native American and a member
of the Miami Tribe of Oklahoma and that the couple’s children are “Indian” children for purposes
of the Indian Child Welfare Act of 1978 (ICWA), 25 USC 1901 e/ seq., see 25 USC 1903(4), and
the Michigan Indian Family Preservation Act, MCL 712B.1 ef seq., see MCL 71 2B.3(k). The
children, on March 24, 2015, were made wards of the tribal court.




Defendant attempted, many years later, to file a claim of appeal in this Court regarding the
transfer of the MCPP case to the tribal court, but the appeal was dismissed by this Court as
delineated in the following order:

The claim of appeal is DISMISSED for lack of jurisdiction because it was
not filed within 21 days of the March 24, 2015 order transferring jurisdiction of the
case to the Miami Tribe of Oklahoma™ District Court. MCR 7.204(A)(1)(a).
Although appellant claims that the appeal was timely filed from the Sanilac Circuit
Court’s February 27, 2020 order denying appellant’s motion to rescind the transfer,
appellant cannot claim an appeal of right from such an order. See MCR
3.993(A)(6). Dismissal is without prejudice to the filing of a late appeal under
MCR 7.205(G), provided such a filing meets all requirements under the court rules
and is not time-barred. [Shaw v Shaw, unpublished order of the Court of Appeals,
entered April 30, 2020 (Docket No. 353213).}'

In a letter dated October 6, 2015, the children’s guardian ad litem (GAL) stated that the

tribal court had “deferred jurisdiction” on ruling about where the children should attend schoo! to
the state court. Defendant wanted, among other things, to transfer the children to the Port Huron
Michigamme School, and the GAL stated, “If the Sanilac County . . . Court sees fit to allow the
children to transfer to the Michigamme Public School, I agree and the children agree as well.”
Plaintiff filed a document indicating that the tribal court had deferred jurisdiction to Sanilac
County for only the single issue regarding a change of schools. The state court granted the change-
of-schools motion.

Years later, in 2019 and 2020, defendant filed numerous motions in the state court, arguing,
among other things, that the children had been unlawfully taken from her by the tribal court, that
the order transferring the MCPP case to the tribal court was invalid, and that the custody
arrangement in the consent judgment of divorce must be enforced. However, documents filed by
defendant demonstrate that the tribal court suspended her visitations with the children in light of
her behavior, stating that she was harassing counselors, causing public scenes in front of the
. children, and making no genuine effort to comply with her service plan. In fact, the tribal court
~ approved plaintiff’s request to move the children to Oregon in August 2019. The tribal court stated
that it had allowed the state court to decide the years-earlier issue of a change of schools because

" In a court transcript filed by defendant in Docket No. 353213, defendant’s attorney, while the
transfer ruling was being discussed, stated on the record that defendant agreed with the transfer to
the tribal court. 25 USC 1911(b) states:

In any State court proceeding for the foster care placement of, or termination
of parental rights to, an Indian child not domiciled or residing within the reservation
of the Indian child’s tribe, the court, in the absence of good cause to the contrary,
shall transfer such proceeding to the jurisdiction of the tribe, absent objection by
either parent, upon the petition of either parent or the Indian custodian or the Indian
child’s tribe: Provided, That such transfer shall be subject to declination by the
tribal court of such tribe.




that court, at the time, was more familiar with the proceedings. The tribal court went on to explain,
“Today, this [tribal] court is in the position to have the most information with regard to the family
and whether a move is appropriate.”

In ruling on the various motions filed by defendant, the state court opined that because a
chlld-protectlve-proceedmgs case was pending, the authority of the state court to decide custody
matters was suspended. The state court acknowledged that the tribal court had granted the state
court the authority to decide’a custody matter in October 2015, but it concluded that the tribal court
was not divested of all jurisdiction over custody matters. The state court opined that defendant
was requesting a modification of orders over which it, in presiding over the divorce case, did not
have jurisdiction. From these rulings, defendant appeais.

il. STANDARD OF REVIEW

The resolution of this appeal involves determining whether the state court was ¢orrect in

concluding that it lacked the authority to grant the various forms of relief requested by, defendant.

This is a question of law, and questions of law are reviewed de novo. In re Fried, 266 Mich App
535, 538; 702 NW2d 192 (2005).

II. ANALYSIS

Essentially, defendant contends that the consent judgment of divorce addressed child
custody, and therefore, the state court erred in failing to rule on custody issues and in deferring to
the decisions of the tribal court when defendant was not a respondent in that litigation. We
disagree.

Defendant’s attempt in the present appeal to challenge the order of transfer of the MCPP
case to the tribal court is easily resolved. The state court was not involved in that decision and had
no authority to vacate that order. The proper place to challenge that was in the MCPP court—i.e.,
in LC No. 15-035887-NA—or in the tribal court, to the extent defendant is challenging the
acceptance of the transfer by the tribal court. As noted, defendant did file an untimely claim of
appeal in this Court from a decision of the MCPP court, but this Court dismissed the appeal.
Defendant’s argument in the present case addressing the transfer order is without merit because
the state court had no authority to void an order entered in a different case.? Her arguments that
the order was not properly effectuated under the court rules are arguments to be directed to a
different court.

- Defendant’s contention that the so-called “one-parent doctrine,” as dlscussed inInre

Sanders, 495 Mich 394; 852 NW2d 524 (2014), entitles her to appellate relief is also ‘unavailing.”’

Although defendant claims that she was a non-respondent in the tribal court and that the tribal
court’s decisions denying her custody of the children were unconstitutional under In re Sanders,
it is not apparent that this allegation is true in light of the tribal court’s statement that the children

2 While issues of jurisdiction can be collaterally attacked, see In re Ferranti, 504 Mich 1, 22; 934
NW2d 610 (2019), the MCPP had jurisdiction to order the transfer, as set forth infra. Thereafter,
as also set forth infra, the tribal court acquired jurisdiction over the child-protective proceedings.
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had been “adjudicatefed] . . . deprived as to their Mother.” More importantly, however, it simply
was not the state court’s role to determine whether the one-parent doctrine had been improperly
applied by the tribal court. The state court was not empowered to correct errors by the tribal court
that occurred in the course of the child-protective proceedings once the tribal court acquired
jurisdiction over those proceedings.

" Defendant contends that' the divorce’ pmcécdings must take preéédenée over the
proceedings in the tribal court, but this is not correct. In /n re AP, 283 Mich App 574, 593-594;
770 NW2d 403 (2009), this Court stated:

[Olnce a juvenile court assumes jurisdiction over a child and the child becomes a
ward of the court under the juvenile code, the juvenile court’s orders supersede all
previous orders, including custody orders entered by another court, even if
inconsistent or contradictory. In other words, the previous custody orders affecting
the minor become dormant, in a metaphoric sense, during the pendency of the
juvenile proceedings, but when the juvenile court dismisses its jurisdiction.over the
child, all those previous custody orders continue to remain in full force and effect.

In addition, the juvenile court’s orders function to supersede, rather than
modify or terminate, the custody orders while the juvenile matter is pending
because the juvenile orders are entered pursuant to a distinct statutory scheme that
takes precedence over the Child Custody Act[, MCL 722.21 et seq].”®! We note that
during the duration of the juvenile proceedings, while the parties subject to the
custody order can move to modify the custody order, any modification would
remain superseded by the juvenile court’s orders. [Citations omitted; emphasis
added.]

The In re AP Court cited Krajewski v Krajewski, 420 Mich 729, 734-735; 362 NW2d 230
(1984), in stating that orders in child-protective proceedings take precedence over orders under the
Child Custody Act. Inre AP, 283 Mich App at 594. In Krajewski, 420 Mich at 734-735, the Court
stated:

The observation in GCR 1963, 724.1(5) that “no waiver or transfer of
jurisdiction is required for the full and valid exercise of jurisdiction of the
subsequent court” evinces our conviction that the children intended to be protected
by the constitution and the Juvenile Code can best be served by a procedure which,
having provided for appropriate notice and opportunity for the prior court to
exercise its responsibility under its jurisdiction to further the child’s best interests,
_nonetheless gives unrestricted freedom to, the juvenile court to carry, out its
mandate. [Emphasis added.]

The Krajewski Court also noted that the court rules in effect at the time ailowed for the entry of an
order by a subsequent court if such subsequent order was necessary for justice and the welfare of
the child. Jd. at 734. MCR 3.205(A) states, “If an order or judgment has provided for continuing

? The Child Custody Act applies to custody matters arising out of divorce proceedings. Szrovey v
Campell, 223 Mich App 59, 68; 565 NW2d 857 (1997). :

N
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jurisdiction of a minor and proceedings are commenced in another Michigan court having separate
jurisdictional grounds for an action affecting that minor, a waiver or transfer of jurisdiction is not
required for the full and valid exercise of jurisdiction by the subsequent court.” MCR 3.205(C)(2)
states, “A subsequent court must give due consideration to prior continuing orders of other courts,
and may not enter orders contrary to or inconsistent with such orders, except as provided by law.”
(Emphasis added.) Accordingly, the operative language from Krajewsla remains in effect in the
present-day court rules: when the child-proteciive proceedings wére commenced in Michigan, they
took precedence over the divorce proceedings; and the MCPP court was, therefore, empowered to
transfer the case to the tribal court, contrary to defendant’s argument on appeal. In re AP, 283
Mich App at 593; MCR 3.205(A); see also /n re DaBaja, 191 Mich App 281, 290; 477 NW2d 148
(1991) (“The probate court had the ability to exercise its jurisdiction over the minor child in this
case, despite the Wayne Circuit Court’s continuing jurisdiction over the child as a result of the
prior divorce proceedings.”).

In this case, the tribal court acquired jurisdiction after being petitioned to do so, stated that
the transfer served the best interests of the children, statéd that the children were thereby made
. wards of the tribal court, and stated that custody decisions would be made by the tribe’s foster-
care division. The MCPP court stated in the order of transfer that the Oklahoma Department of
Human Services had custody of the children and that the tribe had the authority to place the
children. When one reads In re AP, Krajewski, In re DaBaja, the Michigan Court Rules, 25 USC
191 1(b), the order of transfer, and the order accepting transfer together, it is apparent that the state
court properly concluded that it was not empowered to enter an order reinstating the custody
provisions of the divorce judgment. The MCPP court took precedence, and it transferred the
custody issue 1o the tribal court.

Defendant makes many misguided arguments that any orders of the tribal court were
unenforceable because they were foreign judgments and that, therefore, the GAL, the tribe, the
children’s school, and police officers kidnapped the children. But this argument is not being raised
before the proper court. It was not the state court presiding over the divorce proceedings that
directed the enforcement of the tribal court’s orders. Defendant takes issue with various actions
by the judge presiding in the tribal court, but again, the state court overseeing the divorce
proceedings was not empowered to correct alleged errors made by the tribal court. Defendant also
complains about the sequence of proceedings in the MCPP case, but once again she is not directing
these arguments at the proper court. Although the state court was, at times, involved in the MCPP
proceedings, it was presiding over a different lower court case at those times; the present appeal
encompasses its actions in the divorce case.

Defendant contends that the tnbal court did not have jurisdiction over parenting-time issues
because it had previously allowed those issues to be determined by the state court. As noted,
however, the tribal court gave reasons for why, early in the case, it had allowed the state court to
decide certain custody issues. Defendant contends that equal protection requires that plaintiff be
subject to the authority of the state court for any school-change issue because defendant was
subject to the state court’s authority when she sought a change of schools. This argument is not
developed, is not supported by any legal authorities, and is clearly without merit. As stated in Ross
v Stokely, 258 Mich App 283, 296; 673 NW2d 413 (2003), “the essence of the equal protection
clauses is that the government not treat persons differently on account of characteristics that do
not justify such disparate treatment.” Once again, the tribe explained why it had, early in the case,
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deferred resolution of the school-change issue to the state court, but later decided to exercise its
jurisdiction over custody issues.

Defendant also argues that various statutes and court rules do not allow for divorce cases
to be transferred to tribal courts, but a divorce case was not, in fact, transferred to a tribal court.
Finally, defendant appears to be arguing that because a court had once suspended plaintiff's
parenting time, this suspension remains effective under principles of res judicata. This argument
is patently without merit given the nature of child-protective proceedings, during which a court
continually reassesses a parent’s ability to care for his or her children.

In sum, the state court presiding over the divorce proceedings properly concluded that it
did not have the authority to grant the relief requested by defendant because custody issues were
in the hands of the courts presiding over the child-protective proceedings. Moreover, the
additional issues raised or mentioned by defendant on appeal are either without merit or are being
raised in the wrong case.

Affirmed.

s/ Christopher M. Murray
/s/ Kirsten Frank Kelly
/s/ Cynthia Diane Stephens




STATE OF MICHIGAN

IN THE 24" CIRCUIT COURT FOR THE COUNTY OF SANILAC
FAMILY DIVISION

DEREK SHAW,
Plaintiff,
v o " -File No.: 14-35535-DM
Hon.-Gregory S. Ross, P31377

ELIZABETH SHAW,
Defendant.

ORDER DENYING MOTION FOR RELIEF FROM
JUDGMENT UNDER MCR 2.612 AND DECLARATORY
JUDGMENT UNDER MCR 2.605

Gl b g- v gy

At a session of said Court held in the City of Sandusky,

said County and State, on the .5 day of- . 2020.

Present: HONORABLE GREGORY S. ROSS, JUDGE

Defendant filed a Motion for Relief from Judgment under MCR 2.612 and Declaratory
Judgment under MCR 2.6035 on January 2020. The Court reviewed the motion and the
brief in support thereof. On January 22, 2020, Defendant appeared self-represented for
the hearing on the matter; Plaintiff failed to appear. The court listened to oral argument
of Defendant, and, now being fuily advised in the premises,

ent under MCR 26 hang_lw o

ORDERS that Defendant’s Motion for Relief %.Mgm
Declaratory Judgment under MCR 2.605 is hereby deniedy,

. ROSS, P31377

|-3i°3030 ¥ Mg Ojssticns
R e
Reusivod )
Judge

PROOF OF SERVICE

I do hereby certify that 1 served a copy of the above Order Denying Motion upon each attornev/party of

record as appearing above by placing a copy of said Order in a sealed envelape addressed to each, with full

postage prepaid ¢
Zf/“‘ﬁ day of

, 2020,

Christina Baldwin
Assignment Clerk
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Order "* """ Michigan Supreme Court
Lansing, Michigan

March 30, 2021 Bridget M. McCormack,
Chief Justice
162505 & (65) Brian K. Zahra

David F. Viviano
Richard H. Bemstein
Elizabeth T. Clement

DEREK SHAW, ‘ Z:ff:gan K.»Cavanagh
Plaintiff-Appellee, Etizabeth M. Yi}fﬁ;

v SC: 162505
COA: 352851
Sanilac CC: 14-035535-DM

ELIZABETH SHAW,
Defendant-Appellant.

. o / - s ..; ..t:

On order of the Court, the motion for immediate consideration is GRANTED. The
application for leave to appeal the December 10, 2020 judgment of the Court of Appeals
is considered, and it is DENIED, because we are not persuaded that the questions presented
should be reviewed by this Court.

1, Larry S. Royster, Clerk of the Michigan ‘Supreme Court, certify thait the Coe e
foregoing is a true and complete copy of the order entered at the direction of the Court.

March 30, 2021 T e
R\

¥
Clerk g
H




NICWA

Nutinoo} Indian Chidd Welfize Associvison

25 U.S.C. §§ 1901-63
§ 1801. Congressional findings

Recognizing the speciat relationship between the United
States and the iridian tribes and their members and the
Federal responsibility to Indian people, the Congress
finds--

(1) that clause 3, section 8, asticle | of the United States
Constitution provides that **The Congress shall have
Power * * * To regulate Commerce * * * with Indian
tribesi and, through this and other constitutional
authority, Congress has plenary power over Indian
affairs;

that Congress, through statutes, treaties, and the

general course of dealing with Indian tribes, has

assumed the responsibility for the protection and
preservation of Indian tribes and their resources;

(3) that there is no resource that is more vital to the
continued existence and integrity of Indian tribes than
their children and that the United States has a direct
interest, as trustee, in protecting Indian children who
are members of or are eligible for membership in an
indian tribe;

(4) that an alammingly high percentage of Indian families

are broken up by the removal, often unwamranted, of

their chiidren from them by nontribal public and
private agencies and that an alarmingly high
percentage of such children are placed in non-indian
foster and adoptive homes and institutions; and

that the States, exercising their recognized

jurisdiction over Indian child custody proceedings

through administrative and judicial bodies, have often
failed to recognize the essential tribal relations of

Indian people and the cultural and social standards

prevatiling in Indian communities and families. (Pub.

L. 95-608, § 2, Nov. 8, 1978, 92 Stat. 3069.) Short

Title Section 1 of Pub. L. 95-608 provided: *"That this

Act [enacting this chapter] may be cited as the “Indian

Child Welfare Act of 19787

@

(5)

§ 1802. Congressional declaration of policy

The Congress hereby declares that it is the poticy of this
Nation to protect the best interests of Indian children and
to promote the stability and security of Indian tribes and
families by the establishment of minimum Federal
standards for the removal of Indian children from their
families and the ptacement of such children in foster or
adoptive homes which will reflect the unique values of
Indian culture, and by providing for assistance to Indian
tribes in the operation of child and family service
programs. (Pub. L. 95-608, § 3, Nov. 8, 1978, 92 Stat.
3069.)

The Indian Child Welfare Act of 1578

I M T

§ 1903. Definitions

For the purposes of this chapter, except as may be
specifically provided otherwise, the term—

(1) "child custody proceeding” sha!l mean and
include— .

(i)  "foster care placement” which shall mean
any action removing an Indian child from
its parent or Indian custodian for
temporary placernent in a foster home or
institution or the heme of a guardian or
conservator where the parent or Indian
custodian cannot have the child returned
upon demand, but where parental rights
have not been terminated;

"termination of parental rights” which
shali mean any action resulting in the
termination of the parent-child
relationship;
“preadoptive placement” which shall
mean the temporary placement of an
Indian child in a foster home or institution
after the termination of parenta! rights,
but prior to or in lieu of adoptive
placement; and
“adoptive placement” which shatl mean
the permanent placement of an tndian
child for adoption, including any action
resulting in a final decree of adoption.
Such term or terms shalt not include a
placement based upon an act which, if
committed by an adult, would be deemed a
crime or upon an award, in a divorce
proceeding, of custody to one of the parents.
(2) "extended family member” shall be as defined by
the law or custom of the Indian child's tribe or, in
the absence of such law or custom, shall be a
person who has reached the age of eighteen and
who is the Indian child's grandparent, aunt or
uncle, brother or sister, brother-in-law or sister-in-
law, niece or nephew, first or second cousin, or
stepparent;
"Indian” means any person who is a member of
an Indian tribe, or who is an Alaska Native and a
member of a Regional Corporation as defined in
1606 of title 43;
“Indian child" means any unmarried person who
is under age eighteen and is either (a) a member
of an Indian tribe or (b) is eligible for membership
in an Indian tribe and is the biological child of a
member of an Indian tribe;
"Indian child's tribe” means {a) the Indian tribe in
which an Indian child is a member or; eligibte for
membership or (b), in the case of an Indian child
who is 2 member of or eligible for membership in
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more than .one:dribe, the indian tribe with which .
the Indian child has the more sngmf" icant contacts;

(6) “iIndian custodian" means any Indian person who
has legal custody of an Indian child under tribal
taw or custom or under State law or to whom
temporary physical care, custody, and control has
been transferred by the parent of such child,

(7) "Indian organization” means any group,
association, partnership, corporation, or other
legal entity owned or controlled by Indians, or a
majority of whose members are Indians;

(8) "Indian tribe" means any indian tribe, band,
nation, or other organized group or community of
Indians recognized as eligible for the services
provided to Indians by the Secretary because of
their status as indians, including any Alaska
Native village as defined in section 1602(c) of title
43,

(9) "parent” means any biological parent or parents
of an Indian child or any Indian person who has
lawfully adopted an Indian child, including
adoptions,under tribal faw or custom. it does not
inciude the unwed father where paternity has not
been acknowiedged or established;

(10) "reservation” means Indian country as defined in
section 1151 of title 18 and any lands, not
covered under such section, fitle to which is
either held by the United States in trust for the
benefit of any Indian tribe or individual or held by
any indian tribe or individual subject to a
restriction by the United States against alienation,

(11} "Secretary" means the Secretary of the Interior;

and

(12) tribal court" means a court with jurisdiction

over child custody proceedings and which is
either a Court of indian Offenses, a court
established and operated under the code or
custom of an Indian tribe, or any other
administrative body of a tribe which is vested
with authority over child custody proceedings.
(Pub. L. 95-608, § 4, Nov. 8, 1978, 92 Stat.
3069.) Section Referred to in Cther Sections
This section is referred to in sections 1727,
3202, 3653, 4302 of this title; title 12 section
4702; title 26 section 168.

Subchapter 1
< - "Child Custody Procesdings -

§ 1911. indian tribe jurisdiction over Indian child
custody proceedings

(a) Exclusive jurisdiction

An Indian tribe shall have jurisdiction exclusive as to any
State over any child custody proceeding involving an
Indian child who resides or is domiciled within the
reservation of such tribe, except where such jurisdiction is
otherwise vested in the State by existing Federal law.
Where an indian child is a ward of a tribal court, the

. Indian tribe shall retain exclusive jurisdiction,
notwnthstandmg the residence or domicile of the chrld

{b) Transfer of proceedings; declination by tribai
court
In any State court proceeding for the foster care
placement of, or termination of parental rights to, an
Indian child not domiciled or residing within the
reservation of the Indian child's tribe, the court, in the
_absence of good cause to the contrary, shall transfer
" such proceeding to the 1unsd|ctxon of the tribe, absent ’
objection by either parent, upon the petition of either
parent or the Indian custodian or the indian child's tribe:
Provided, That such transfer shall be subject to
declination by the tribal court of such tribe.

{c) State court proceedings; intervention

In any State court proceeding for the foster care
placement of, or termination of parental rights to, an
Indian child, the Indian custodian of the child and the
indian child'’s tribe shall have a right to intervene at any
. point in the proceeding.

(d) Full faith and credit to public acts, records, and
judicial proceedings of Indian tribes
The United States, every State, every territory or
possession of the United States, and every Indian tribe
shall give full faith and credit to the public acts, records,
and judicial proceedings of any indian tribe applicable to
indian child custody proceedings to the same extent that
such entities give full faith and credit to the public acts,
records, and judicial proceedings of any other entity.
{Pub. L. 95-608, title 1, § 101, Nov. 8, 1978, 92 Stat.
3071.) Section Referred to in Other Sections This section
is referred to in sections 1914, 1918, 1923 of this title.

§ 1912. Pending court proceedings

(a) Notice; time for commencement of proceedings;
additional time for preparation
in any involuntary proceeding in a State court, where the
court knows or has reason to know that an Indian child is
involved, the party seeking the foster care placement of,
or termination of parental rights to, an indian child shall
notify the parent or indian custodian and the Indian child's
tribe, by registered mail with retum receipt requested, of
the pending proceedings and of their right of intervention.

. If the identity or. location of the parent or Indian custadian

and the tribe cannot be determined, such notice shall be
given to the Secretary in like manner, who shall have
fifteen days after receipt to provide the requisite notice to
the parent or indian custodian and the tribe. No foster
care placement or termination of parental rights
proceeding shall be held unti at least ten days after
receipt of notice by the parent or Indian custodian and the
tribe or the Secretary: Provided, That the parent or indian
custodian or the tribe shall, upon request, be granted up
to twenty additional days to prepare for such proceeding.

10




(b) Appomtment of counsel o
In any case in 'which the court deterrmnes mdtgency, the
parent or Indian custodian shali have the right to court-
appointed counse! in any removal, placement, or
termination proceeding. The court may, in its discretion,
appoint counsel for the child upon a finding that such
appointment is in the best interest of the child. Where
State law makes no provision for appointment of counsel
in such proceedings, the court shall promptly notify the
Secretary upon appointment of counsel, and the
Secretary, upon certificition of the presiding judge, ‘shall ’
pay reasonable fees and expenses out of funds which
may be appropriated pursuant to section 13 of this title.

{c) Examination of reports or other documents
Each party to a foster care placement or termination of
parental rights proceeding under State law involving an
indian child shall have the right to examine all reports or
other documents filed with the court upon which any
decision with respect to such action may be based.

(d) Remedial services and rehabilitative programs; * °
preventive measures

Any party seeking to effect a foster care placement of, or

termination of parental rights to, an Indian child under

State law shall satisfy the court that active efforts have

been made to provide remedial services and rehabilitative

programs designed to prevent the breakup of the Indian

family and that these efforts have proved unsuccessful.

(e) Foster care placement orders; evidence;
determination of damage to child
No foster care ptacement may be ordered in such
proceeding in the absence of a determination, supported
by clear and convincing evidence, including testimony of
qualified expert witnesses, that the continued custody of
the child by the parent or Indian custodian is likely to
result in serious emotional or physical damage to the
child.

(f)Parental rights termination orders; evidence;
determination of damage to child

No termination of parental rights may be ordered in such
proceeding in the absence of a determination, supported
by evidence beyond a reasonable doubt, including
testimony of qualified expert witnesses, that the continued
custody of the child by the parent or Indian custodian is
likely to result in serious emotional or physica! damage to *
the child. (Pub. L. 95-608, title I, § 102, Nov. 8, 1978, 92
Stat. 3071.) Section Referred to in Other Sections This
section is referred to in sections 1914, 1916 of this title.

§ 1913. Parental rights; voluntary termination

{a)Consent; record; certification matters; invatid
consents

Where any parent or Indian custedian voluntarily
consents to a foster care placement or to termination of
parental rights, such consent shall not be valid uniess
executed in writing and recorded before a judge of a court

of competent jurisdiction and-accompanied by the -+ -
presiding judge's certificate that the terms ‘and ’
consequences of the consent were fully explained in
detail and were fully understood by the parent or Indian
custodian. The court shall also certify that either the
parent or indian custodian fully understood the
explanation in English or that it was interpreted into a
language that the parent or Indian custodian understood.
Any consent given prior to, or within ten days after, birth
of the Indian cl'uld shall not be vatid.

H Te 4 I
{b)Foster care placement; withdrawal of consent
Any parent or Indian custodian may withdraw consent to
a foster care placement under State law at any time and,
upon such withdrawal, the child shall be returned to the
parent or Indian custodian.

{c)Voluntary termination of parental rights or
adoptive placement; withdrawal of consent; return of
custody

In any voluntary proceeding for termination of parental
rights to, or adoptive placement of, an indian child, the.
consent of the parent may be withdrawn for any reason at
any time prior to the entry of a final decree of termination
or adoption, as the case may be, and the child shall be
retumned to the parent.

{d)Collateral attack; vacation of decree and retum of
custody; limitations

After the entry of a final decree of adoption of an Indian
child in any State court, the parent may withdraw cansent
thereto upon the grounds that consent was obtained
through fraud or duress and may petition the court to
vacate such decree. Upon a finding that such consent
was obtained through fraud or duress, the court shall
vacate such decree and retumn the child to the parent. No
adoption which has been effective for at least two years
may be invalidated under the provisions of this subsection
unless otherwise permitted under State law. (Pub. L. 95-
608, title |, § 103, Nov. 8, 1978, 92 Stat. 3072.) Section
Referred to in Other Sections This section is referred to in
section 1914 of this title.

§ 1914. Petition to court of competent jurisdiction to
invatidate action upon showing of certain viotations

Any Indian child who is the subject of any action for foster
care placement or termination of parentat rights under

" State law, any parent or Indian custodian from whose

custody such chiid was removed, and the Indian child's
tribe may petition any court of competent jurisdiction to
invalidate such action upon a showing that such action
violated any provision of sections 1811, 1912, and 1913
of this title. (Pub. L. 95-608, title I, § 104, Nov. 8, 1978, 92
Stat. 3072.)




§ 1915. Placement of Indian children ..

{(a)Adoptive placements; preferences

In any adoptive placement of an Indian child under State
law, a preference shall be given, in the absence of good
cause to the contrary, to a piacement with (1) a member
of the child's extended family; (2) other members of the
indian child's tribe; or (3) other Indian families.

(b)Foster care or preadoptive placements; criteria;
preferences
Any child accepted for foster care or preadoptive
placement shalt be ptaced in the least restrictive setting
which most approximates a family and in which his
special needs, if any, may be met. The child shali also be
placed within reasonable proximity to his or her home,
taking into account any special needs of the child. In any
foster care or preadoptive placement, a preference shall
be given, in the absence of good cause to the contrary, to
a placemernit with—
() amember of the Indian child's extended family;
(i)  afosterhome licensed, approved, or specified by
the Indian child's tribe;
(i)  an Indian foster home licensed or approved by an
authorized non-Indian licensing authority; or
(iv)  an institution for children approved by an Indian
tribe or operated by an indian organization which
has a program suitable to meet the indian child’s
needs.

{c)Tribai resolution for different order of preference;
personal preference considered; anonymity in
application of preferences

In the case of a placement under subsection (a) or (b) of
this section, if the Indian child's tribe shall establish a
different order of preference by resolution, the agency or
court effecting the placement shall follow such order so
long as the placement is the least restrictive setting
appropriate to the particular needs of the child, as
provided in subsection (b) of this section. Where
appropriate, the preference of the Indian child or parent
shall be considered: Provided, That where a consenting
parent evidences a desire for anonymity, the court or
agency shalt give weight to such desire in applying the
preferences.

(d)Social and cuitural standards applicable

The standards to be applied in meeting the preference
requirements of this section shall be the prevailing social
and cultural standards of the Indian community in which
the parent or extended family resides or with which the
parent or extended family members maintain social and
cultural ties.

{e)Record of placement; availability

A record of each such placement, under State law, of an
Indian child shall be maintained by the State in which the
placement was made, evidencing the effarts to comply
with the order of preference specified in this section. Such
record shall be made available at any time uponthe

request of the Secretary or the Indian child's tribe. (Pub.

L. 95-608, title I, § 105, Nov' 8, 1978, 92 Stat, 3073) ™~ -**%7

§ 1916. Return of custody

{a)Petition; best interests of child

Notwithstanding State law to the contrary, whenever a
final decree of adoption of an Indian child has been
vacated or set aside or the adoptive parents voluntarily
consent to the termination of their parentai rights to the
child, a biological parent or prior indian custodian may
petition for retumn of custody and the court shall grant
such petition uniess there is a showing, in a proceeding
subject to the provisions of section 1812 of this title, that
such return of custody is not in the best interests of the
child.

{b)Removal from foster care home; placement
procedure

Whenever an indian child is removed from a foster care
home or institution for the purpose of further foster care,
preadoptive, or adoptive placement, such placement shall
be in accordance with the provisions of this chapter,
except in the case where an Indian child is being returned
to the parent or Indian custodian from whose custody the
child was originally removed. (Pub. L. 95-608, title |, §
106, Nov. 8, 1978, 92 Stat. 3073.)

§ 1917. Tribal affifiation information and other
information for protection of rights from tribal
refationship; application of subject of adoptive
placement; disclosure by court

Upon application by an Indian individual who has reached
the age of eighteen and who was the subject of an
adoptive placement, the court which entered the final
decree shall inform such individual of the tribal affiliation,
if any, of the individual's biological parents and provide
such other information as may be necessary to protect
any rights flowing from the individual's tribal relationship.
(Pub. L. 95-608, title 1, § 107, Nov. 8, 1978, 92 Stat.
3073.)

§ 1918. Reassumption of jurisdiction over child
custody proceedings

(a)Petition; suitable plan; approvat by Secretary

Any Indian tribe which became subject to State
jurisdiction pursuant to the provisions of the Act of August
15, 1953 (67 Stat. 588), as amended by title IV of the Act
of April 11, 1968 (82 Stat. 73, 78), or pursuant to any
other Federal law, may reassume jurisdiction over child
custody proceedings. Before any Indian tribe may
reassume jurisdiction over Indian child custody
proceedings, such tribe shalf present to the Secretary for
approval a petition to reassume such jurisdiction which
includes a suitable plan to exercise such jurisdiction.
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(b)Criteria applicable to consideration by Secretary; |
partial retrocession
(1) 1In considering the petition and feasibility of the
pitan of a tribe under subsection (&) of this
section, the Secretary may consider, among
other things:

i.  whether or not the tribe maintains a
membership roll or afternative provision for
clearly identifying the persons who will be
affected by the reassumption of ;unsd;ctlon
by the tribe;

ii. the size of the reservation or former
reservation area which will be affected by
retrocession and reassumption of jurisdiction
by the tribe;

fii.  the population base of the tribe, or

distribution of the popuiation in homogeneous

communities or geographic areas; and (iv)
the feasibility of the pian in cases of
multitribal occupation of a single reservation
or geographic area.

@) {n those cases where the Secretary determines
that the jurisdictional provisions of section
1911(a) of this title are not feasible, he is
authorized to accept partial retrocession which
will enable tribes to exercise referral jurisdiction
as provided in section 1911(b) of this title, or,
where appropriate, will allow them to exercise
exclusive jurisdiction as provided in section
1911(a) of this title over limited community or
geographic areas without regard for the
reservation status of the area affected.

(c)Approval of petition; publication in Federal
Register; notice; reassumption period; correction of
causes for disapprovat

If the Secretary approves any petition under subsection
(a) of this section, the Secretary shall pubiish notice of
such approval in the Federal Register and shall notify the
affected State or States of such approval. The Indian tribe
concemed shall reassume jurisdiction sixty days after
publication in the Federal Register of notice of approval. If
the Secretary disapproves any petition under subsection
{a) of this section, the Secretary shall provide such
technical assistance as may be necessary to enable the
tribe to correct any deficiency which the Secretary
identified as a cause for disapproval.

(d)}Pending actions or proceedings unaffected
Assumption of jurisdiction under this section shall not
affect any action or proceeding over which a court has
already assumed jurisdiction, except as may be provided
pursuant to any agreement under section 1919 of this
title. (Pub. L. 85-608, title |, § 108, Nov. 8, 1978, 92 Stat.
3074.)

§ 1919, Agreements between’States and Indian tribes, . ++ ;.

{a)Subject coverage

States and Indian tribes are authorized to enter into
agreements with each other respecting care and custody
of Indian children and jurisdiction over child custody
proceedings, including agreements which may provide for
orderly transfer of jurisdiction on a case-by-case basis
and agreements which provide for concurrent jurisdiction
between States and Indian tribes.

{b)Revocation; notice; actions or proceedings
unaffected

Such agreements may be revoked by either party upon
one hundred and eighty days' written notice to the other
party. Such revocation shall not affect any action or
proceeding over which a court has already assumed
jurisdiction, unless the agreement provides otherwise.
(Pub. L. 95-608, title |, § 109, Nov. 8, 1978, 92 Stat.
3074.)

Section Referred to in Other Sections

This section is referred to in sections- 1918, 1923 of this
titte,

§ 1920. improper removal of child from custody;
declination of jurisdiction; forthwith return of child:
danger exception

Where any petitioner in an indian child custody
proceeding before a State court has improperly removed
the child from custody of the parent or indian custodian or
has improperly retained custody after a visit or other
temporary relinquishment of custody, the court shall
decline jurisdiction over such petition and shall forthwith
return the child to his parent or Indian custodian unless
returning the child to his parent or custodian would
subject the child to a substantial and immediate danger or
threat of such danger.

§ 1921. Higher State or Federal standard applicable to
protect rights of parent or Indian custodian of Indian
child

in any case where State or Federal law applicable to a
child custody proceeding under State or Federal law
provides a higher standard of protection to the rights of
the parent or Indian custodian of an Indian child than the
rights provided under this subchapter, the Stateor. - . »
Federal court shall apply the State or Federal standard.

§ 1922. Emergency removal or placement of child;
termination; appropriate action

Nothing in this subchapter shall be construed to prevent

the emergency removai of an Indian child who is a

resident of or is domiciled on a reservation, but

temporarily located off the reservation, from his parent or
Indian custodian or the emergency placement of such

child in a foster home or institution, under app*ncable -
State law, in order to prevent imminent physical démége

13




or harm to the child. The State authority, official, or
agency involved shall insure that the emergency removal
or placement terminates immediately when such removal
or placement is no longer necessary to prevent imminent
physical damage or harm to the child and shall
expeditiously initiate a child custody proceeding subject o
the provisions of this subchapter, transfer the child to the
jurisdiction of the appropriate Indian tribe, or restore the
child to the parent or Indian custodian, as may be
appropriate.

§ 1923, Effective date

None of the provisions of this subchapter, except sections
1911(a), 1918, and 1919 of this title, shall affect a
proceeding under State law for foster care placement,
termination of parental rights, preadoptive placement, or
adoptive placement which was initiated or completed prior
to one hundred and eighty days after November 8, 1978,
but shall apply to any subsequent proceeding in the same
matter or subsequent proceedings affecting the custody
or placement of the same child.

Subchapter Il

indian Child and Family Programs

§ 1931. Grants for on or near reservation programs
and child welfare codes

(a)Statement of purpose; scope of programs

The Secretary is authorized to make grants to indian
tribes and organizations in the establishment and
operation of Indian child and family service programs on
or near reservations and in the preparation and
implementation of child welfare codes. The objective of
every Indian child and family service program shaii be to
prevent the breakup of Indian famifies and, in particuiar,
to insure that the permanent removat of an Indian chiid
from the custody of his parent or Indian custedian shall be
a last resort. Such child and family service programs may
include, but are not limited to—

(1) a system for licensing or otherwise regulating
Indian foster and adoptive homes;

{2) the operation and maintenance of facilities for the
counseling and treatment of Indian families and
for the temporary custody of indian children;

(3) family assistance, including homemaker and
home counselors, day care, afterschool care, and
employment, recreational activities, and respite
care,

(4) home improvement programs;

(5) the employment of professional and other trained
personnel to assist the tribal court in the
disposition of domestic relations and chitd welfare
matters;

(6) education and training of Indians, including tribal
court judges and staff, in skills relating to child
and family assistance and service programs;

(7) a subsidy program under which Indian adoptive -
children may be provided support comparable to

(S Tes

that for which they would be eligible as foster
children, taking into account the appropnate State
standards of support for maintenance and
‘medical needs; and )

{8) guidance, legal representation, and advice to
Indian families involved in tribal, State, or Federal
child custody proceedings.

{b)Non-Federal matching funds for related Social
Security or other Federal financial assistance
programs; assistance for stch programs unafiected;
State licensing or approval for qualification for
assistance under federally assisted program

Funds appropriated for use by the Secretary in
accordance with this section may be utitized as non-
Federal matching share in connection with funds provided
under titles IV-B and XX of the Socia! Security Act [42
U.S.C. 620 et seq., 1397 et seq.] or under any other
Federal financial assistance programs which contribute to
the purpose for which such funds are authorized fo be
appropriated for use under this chapter. The provision or
possibility of assistance under this chapter shall notbe a
basis for the deniat or reduction of any assistance
otherwise authorized under titles IV-B and XX of the
Social Security Act or any other federally assisted
program. For purposes of qualifying for assistance under
a federally assisted program, licensing or approval of
foster or adoptive homes or institutions by an Indian tribe
shall be deemed equivalent to licensing or approval by a
State.

§ 1932, Grants for off-reservation programs for
additional services

The Secretary is also authorized to make grants to Indian
organizations to establish and operate off-reservation
indian child and family service programs which may
include, but are not limited to--

(1) a system for reguiating, maintaining, and
supporting Indian foster and adoptive homes,
including a subsidy program under which [ndian
adoptive children may be provided support
comparabie to that for which they would be
eligible as Indian foster children, taking into
account the appropriate State standards of
support for maintenance and medical needs;

{2) the operation and maintenance of facifities and
services for counseling and treatment of Indian
families and Indian foster and adoptive children;

(3) family assistance, including homemaker and
home counselors, day care, afterschool care, and
empioyment, recreational activities, and respite
care; and

(4) guidance, legal representation, and advice to
Indian families invoived in child custody
proceedings. (Pub. L. 85-608, title H, § 202, Nov.
8, 1978, 92 Stat. 3076.)

Section Referred to in Other Sections

. This section is referred to in section 1934 of this title.
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§ 1933. Funds for on and off reservation programs

{(a)Appropriated funds for similar programs of
Department of Health and Human Services;
appropriation in advance for payments

In the establishment, operation, and funding of Indian
child and family service programs, both on and off
reservation, the Secretary may enter into agreements
with the Secretary of Health and Human Services, and
the latter Secretary.is hereby authorized for such
purposes to use funds appropriated for similar programs
of the Depariment of Health and Human Services:
Provided, That authority to make payments pursuant to
such agreements shall be effective only to the extent and
in such amounts as may be provided in advance by
appropriation Acts.

(b)Appropriation authorization under section 13 of
this title

Funds for the purposes of this chapter may be
appropriated pursuant to the provisions of section 13 of
this title. (Pub. L. 95-608, title 11, § 203, Nov. 8, 1978, 92
Stat. 3076; Pub. L. 96-88, title V, § 509(b), Oct. 17, 1979,
93 Stat. 695.)

§ 1934. "Indian" defined for certain purposes

For the purposes of sections 1932 and 1933 of this title,
the term ““indian" shall inciude persons defined in section
1603(c) of this title.

Subchapter ili

Recordkeeping, Information Availability, and
Timetables

§ 1951, information availability to and disclosure by
Secretary

(a)Copy of final decree or order; other information;
anonymity affidavit; exemption from Freedom of
Information Act
Any State court entering a final decree or order in any
Indian child adoptive placement after November 8, 1978,
shall provide the Secretary with a copy of such decree or
order together with such other information as may be
necessary to show—
(1) the name and tribal affiliation of the child;
(2) the names and addresses of the biological
parents;
{3) the names and addresses of the adoptive
parents; and
(4) the identity of any agency having files or
information retating to such adoptive placement,
Where the court records contain an affidavit of
the biological parent or parents that their identity
remain confidential, the court shall include such
affidavit with the other information. The Secretary
shall insure that the confidentiality of such
information is maintained and such information

shall not be subject to the Freedom of Information
Aet(5'U.8.C. 552), ds"amended. v

(b)Disclosure of information for enroliment of Indian
child in tribe or for determination of member rights or
benefits; certification of entitiement to enroliment
Upon the request of the adopted Indian chiid over the age
of eighteen, the adoptive or foster parents of an Indian
child, or an Indian tribe; the Secretary shall disclose such
. information as may be necessary for the enroliment of an

"¢+ 1indian child in the tribe in which the child may be eligible

for enroliment or for determining any rights or benefits
associated with that membership, Where the documents
refating to such chiid contain an affidavit from the
biological parent or parents requesting anonymity, the
Secretary shall certify to the indian child's tribe, where the
information warrants, that the child's parentage and other
circumstances of birth entitle the child to enroliment under
the criteria established by such tribe.

§ 1952. Rules and regulations

Within one hundred and eighty days after November 8,
1978, the Secretary shall promulgate such rules and
regulations as may be necessary to carry out the
provisions of this chapter.

Subchapter IV
Miscellanaous Provisions

§ 1962. Locally convenient day schools

{a)Sense of Congress

It is the sense of Congress that the absence of locally
convenient day schools may contribute to the breakup of
Indian families.

(b)Report to Congress; contents, etc.

The Secretary is authorized and directed to prepare, in
consultation with appropriate agencies in the Department
of Heailth and Human Services, a report on the feasibility
of providing indian children with schoots located near
their homes, and to submit such report to the Select
Committee on indian Affairs of the United States Senate
and the Committee on Interior and Insular Affairs of the
United States House of Representatives within two years
from November 8, 1978. in developing this report the
Secretary shall give particular consideration to the
provision of educational facilities for children in the
elementary grades. (Pub. L. 95-608, title IV, § 401, Nov.
8, 1978, 92 Stat. 3078; Pub. L. 96-88, title V, § 509(b),
Oct. 17, 1979, 83 Stat. 695.)

§ 1962. Copies to the States

Within sixty days after November 8, 1978, the Secretary
shall send to the Govemor, chief justice of the highest
court of appeal, and the attorney general of each State a
copy of this chapter, together with committee reports and
an explanation of the provisions of this chapter. « *
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§ 1963. Severability

if any provision of this chapter or the applicability thereof
is held invalid, the remaining provisions of this chapter
shali not be affected thereby.
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Text of Indian Civil Rights Act
The Indian Civil Rights Act of 1968 (ICRA) (see Eederal Laws), 25 11.5.C.§6 1301-1304 (ICRA}, provides as foliows:

§ 1301. Definitions: For purp of this subchapter, the term
1. *Indian tribe™ means any tribe, band, or other group of Incians subject to the jurtsdiction of the United States and

a5 p Ing po of self-gov

2. "pow,ers of seif-government” means and Includes all gover ers p d by an Indian tribe, executive,
legislative, and judidial, and 2l offices, bodies, and tribunals by and through which they are executed, including courts
of Indian offenses; and means the inherent power of Indian tribes, hereby recognized ang affirmed, to exercise
criminal jurisdiction over ali Indians;

3. “Indian court” means any Indlan tribat court or court of Indian offense, and. .

4. *Indian* means any person who would be subject to the jurisdiction of the United Gtates as an Indian under section
1153, title 19, United States Code, if that person were ta commit an offense listed In that section in Indian country to

which that section applies.

§ 1302. Conseitutianal Rights: No indian tribe in exercising powers of seff-government shall: QUICK LIXKS
(a) 1o general , Tribat Law 20g Pohey Institute
No Indian tribe In exercising powers of self-government shall— - Institute Publications

1. make or enforce any law prohibiting the free exercise of religion, or abridging the freedom of speech, ar of the press, ﬁl&l&e}gﬂmﬁ!& te
ar the right of the people peaceably to assemble and to petition for a redress of grievances; tact th %—W\i‘ »
2. violate the right of the people to be secure in their persons, houses, papers, and effects against unreasanatle search Institute Philgsophies/Anpradch.to Training

and seizuras, nor issue warrants, but upon probable cause, supported by oath or affirmation, and particutarly Apout the Clearinghouse
describing the place to be searched and the persen o thing to be seized; Tripal Court Mentors Cirgle
3. subject any person for the same offense to be twice put In jeopardy; ade
4, compel any person in any criminal case to be 8 witness against himself; Faderal Agencies .
5. take any praperty for a public use without Just compensation; Administration for Children and Families {ACF)
6. deny to any persan In a criminai proceeding the right to speedy and public triel, to be informed of the nature and Administeation for. Native Americans (ANA)
cause of the accusation, to be confronted with the witnesses against him, to have Qor!\pgliow process for obtamlng_ American Ingian Environmental Office
witnesses in his favor, and at his own expense to have the 2ssi e of | for his Bl A O o of ) mm""sz; ; | Office
7 Bureay of Indian Affairs (8IA)
{A) requi ive ball, tmp ive fines, or inflict cruel and unususi punishments; Bureau of Indian Education
au_of Justice Assistance (BJA]
(B) except as provided In subparagraph {€). Imp for conviction of any 1 offense any penaity or punishment S‘ﬁé J’:‘”Q’;’e A f'g" ) grans
g than Impri t for a term of 1 year or a fine of $5,000, or toth; (owﬂm> Sl  American. Programs
(C) subject to subsection (b), impose for conviction of any 1 offense any penalty or punishment greater than Indian_Law and Order Commission (1LOC)
imprisonment for @ term of 3 years or a fine of $15,000, or both; or Office for Victims of Crime :
I Rifice of Community Ori Policing Servi
. (D) impose on a person In & criminal proceeding 2 total penaity or p h g than impr fora . (COC‘PQS%"C“Q‘“‘" y.Qriented P 9 Services
il i | Offie of Juvenile Justice and Delinquency.

Prevention (0J0F)

8. deny to an rson within its jurisdiction the equal protection of Its laws or deprive an rson of liberty or propel .
y . or ! squel : v pe Y or property Office of Sex Qffender Sentencing, Monitoring,

without due process of law;

9. pass any bil) of attainder ar ex post facto faw; or Apprehending, Registering, ang Tracking
10. deny to any person accused of an offense punishabie by imprisonment the right, upon request, to a tria) by jury of not  (SMARY Office) .
less than six persons. ' : Office of Tribat Justice (OT)

(b) Offenses subjact to greater than 1-year imprisonment ar a fine greater than $5,000 Qtfice.0

A tribal court may subject a defendant to a term of imprisonment greater than 1 year but not ta exceed 3 years for any 1 - ’
offense, or  fine greater than $5,000 but not to exceed $15,000, o both, If the defendant is 2 person accused of a criminal Tribal Justice and Safety in Indian Country

offense who— Tribal Yauth Pregram
et More coae
1, Has been previously convicted of the ssme or a comparable offense by any jurisdiction in the United States; or
2. Is being p ted for any off bie to an offense that would be punishable by more than 1 year of Native Organizations
imprisonment if prosecuted by the tnited States or any of the States. Califsmia_Indian Legal Services
(<) Rights of defendants National American indian Court Judges
. iminal nich e, | : Association (NAICQA} .
n @ criminal progeeding in which an Indian tribe, in exercising powers of self-government, imposes 3 total term of National American Jndian Housi ungil
imprisonment of more than 1 year on a defendant, thie Indian tribe shafi— {NATHC) ’ 09 Lound!
: : Natienal Congress of American Indians (NCAT)
1. provide to the defendant the right to effective assistance of counsel at jeast ual to that ant thi - " - Py
P tates Constitution: and e guaranteed by the United National Indian Child Weffare Assogiation
2. ot the expense of the tribal government, provide an indigent defendant the assistance of 2 defense attorney licensed (NI.CWA) " R
to practice law by any Jurisdiction in the United States that applies appropriate professional 1 dards and Natignal Indian Country Clearinghouse on
effectively ensures the competence and pr ) responsibility of its licensed attomeys; Sexual Assault (NICCSA)
3, require that the judge presiding aver the criminat proceeding— Nattonal Child Welfare Resource Center for
‘ ) Iribes (NRC4Tribes)
(A} has sufficient legat training to preside over criminal proceedings; and Native American Ghildren’s Aflance {(NACA)
(B} Is licensed to practica law by any Jurisdiction in the United States; Native American Rights Fund (NARF)
Ao R Native Elder Health Care Resgurce Center
4. prior to charging the t, make publicly ble the criminal laws {including regulations and interpretative Navaje Nation Bar Association
), rules of evidence, and rutes of criminal procadure (Including rules governing the recusal of judges in Southwest ¢

appropriate circumstances) of the tribal government; and walki
5. malntaln s record of the criminal proceeding, including an audio or ather recording of the trial proceeding. ¥alking. 0. Commaon. Gomirl
{d) Sentences Native Law Blogs
R ) Tribal Law Updates
In the case of a defendant sentenced In accordance with subsections (b) and (c), a tribal court may require the defendant-— Alaska Indigenous
' Faimouth Institute/ nIndian Repot

1. to serve the sentence— : . ;
hitps/iwww.tribal-institute.org/lists/icra1968.htm '
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{A) in a tribal correctional center that has been approved by the Bureau of Indian Affairs for long-term
incarcerstion, in accardance with guideli be developed by the Bureau of Indian Affairs (in consulitation
with Indlan tribe_s) not later than 180 days sfter July 29, 2010; .

(8) inthe nearest appropriate Federal facllity, at the expense of the United States pursusnt to the Buresu of
Prisons tribal prisoner pilot program described in sectian 304(c}{1] of the Tribal Law and Order Act of 20 10;°

(C) in & State or local government-approved detention or correctional center pursuant to an agreement between
the Indian tribe and the State ar local government; o :

(D) in an afternative rehabilitation center of an Indian tribe; ar
ined by the triba) court judge pursuant to tribal law.

2. to serve another alternative form of p hment, as
{e) Definition of offense
In this section, the term "offense” means 2 violation of a criminai law.

(1) Effect of section

Nothing in this section affects the obilgation of the United States, ar any State governmant that has been delegated authority

by the United States, to investigate and prosecute any criminal viglation in Indian country.

§ 1303, Habaas comus :

The privitege of the writ of habess corpus shali be available to any person, in 8 court of the United States, to test the legality

of his detention by order of an Indien tsibe.

§ 1304, Tribal Jurisdiction over Crimes of Domastic Vielence
() Definitions.—In this section:

Complete Text of Indian Civil Rights Act

1.

Dating Violence.—the term ‘dating viglence’ means vigience committed by & person who is or has been In » soclal

relationship of & romantic or intimate nature with the victim, as determined by the length of the relatianship, the type

of relationship, and the frequency of interaction patween the persons involved in the relationshig.

2. Domestic Violence.~The term ‘domestic vioience’ means

viclence committed by a current or former spouse or intimate

partner of the victim, by a person with whom the victim shares a chiid in common, by a person who Is cohabitating
with or has cohabitated with the victim 25 a spouse "or {ntimate partner, or by & person similarly situated to 2 spouse
of the victim under the domestic- or family « laws of an Indlan tribe that has jurlsdiction over the Indian
country where the violence oCCurs. ’

3, Indlan country.~The term ‘Indian country’ has the meaning given the term in section 1151 of title 18, United States'

Code.

4, Participating tribe.~The term "participating tribe’ m'cans an Indian tribe that elects to exerclse special domestic

violence criminal jurisdiction over the Indian country of that Indian tribe,

5. Protection order.—~The term “protection order'— .

(A) means am} injuncuén, restraining order, or ather order lssued by 8 civil or eriminal court for the purpase of
preventing violent ar thr \g acts or har t against, sexual violence against, contact or communication
with, ar physical proximity to, another person; and

{8) includes any temparary or final order issued by a civil or criminat court, whether obtalned by hitng an
independent action or as a Pendente lite order in another proceeding, if the civit.or criminal order was issued in
responsa to a complaint, petition, or motion filed by or on behalf of the person seeking protection.

6. Special domestic violence criminal jurisdiction.—The term ‘special domestic violence criminal jurisgiction: means the

7. Spouse or intimate partner.~The term ‘spouse of intimate partner’ has the meaning given the term in sectlon 2266 of

criminal jurisaiction that a participating tribe may exercise under this section but could not otherwise exercise,

title 18, United States Code.

(b) Nature of Criminal Jurisdiction.—
1. In general.—Notwithstanding any other provision of law, in addition te alf powers of self-govemmeni recagnized and

2, Concurrent jurisd|

3.

4.

{c) Criminal Conduct.—A participating tribe may exercise

affirmed by sections 201 and 203 [25 USC § 1301 and 1303, respectively], the powers of self-government of

participating tribe include the inherent power of that tribe, which is hereby recognized and affinned, to exercise special

domestic violence criminal jurisdiction over all persons.

risdi —The of special st |
concurrent with the jurisdiction of the United States, of a State, or of both.
Applicabitity.~-Nothing in this section—

(A} creates or eliminates any Federai or State crimingl Jurisdiction over Indlan country; or

{B) affects the authority of the United States or any State government that has been delegated authority by the
United States to investigate and pr ste & criminal in Indlan country.

Exceptions.—
{A) Victim and defendant are both non-Indians.—

(i) In _general.-A participating tribe may not special di tls criminal
jurisdiction over an alleged offense If neither the defendant nor the alieged victim is an Indian.

(ii) Definition of victim.—In this subparagraph and with respect te a criminal proceeding in which a
participating tribe exercises special domastic violence criminal Jurisdiction based an a violation of &
protection order, the term ‘victim’ ap specifically pr by a protection order that
the defendant allegediy violated.. .

(B) Defendant lacks ties to the Indian tribe.—A participating tribe may exercise special domestic viole
criminat jurisdiction over a defendant only if the defendant— . ¢ violeace

(1 resices in the Indian country of the participating tribe;
(i) is employed In the Indian country of the participating tribe; or
(ili) is 8 spouse, intimate partner, or dating partner of—
(1) & member of the participating tribe; or
{11 on Indian who resides In the Indian country of the participating tribe.
_mc. ) H« 1

il o,

jurisdiction over a

defendant for criminal onndt._n'a that fatls into ane or mm'c;i the following categories:
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1. Domestic violence and dating viclence.—An act of domestic violence ar dating victence that occurs in the Indian

country of the participating tribe.
2. Viaiations of protection orders.~—An act that~—
. e el . PR

e *
(A)oocursInmelndlencount’ryoftheoamcipatmatribe: and 'Y e L ow Lo & B R L R BT v R -
a2t D
(8) violates the portion of a protection order that—

(1) prohibits or provides protection against violent or threatening acts or harassment against,
sexus! gainst, tact or ¢ inication with, or physical proximity to, another person;

(i1} was Issued against the defendant;
- {iit) is enforceable by the participating tribe; and
(iv) Is consistent with section 2265(b) of title 18, United States Code.

{d) Rights of Defondants.—In 3 criminal proceeding in which a participating tribe exercises speciat domestic
viotence criminal jurisdiction, the participating tribe shall P de 1o the defendant

1. all applicable rights under this Act; P T e e
2. if a term of imprisonment of any length may be imposed, all rights described in section 202(¢) [25 USC 1302(c));
3. the right to a trial by an impartial jury that is drawn from sources that—

(A} refiect a fair cross section of the community; and
(B) do not systematically exclude any distinctive group in the community, including hon-Indians; and

4. a}l other rights whose protection is necessary under the Constitution of the United States in order for Congress to
recognize and affirm the inherent power of the participating tribe to exercise spacial domestic violence criminal
jurisdiction aver the defendant,

(@) Patitions to Stay mm]en.—-

1. In generai.—A person who has filed 3 petition for a writ of habeas corpus In 8 court of the United States under section
203 [25 USC § 1303] may petition that court to stay further detention of that person by the participating tribe,
2. Grant of stay,—A court shall grant a stay described in paragraph (1) if the court— ' P . . .. . .

roe . o o lal e tng
{A) finds that there is & substantial Hkelihoad that the habeas corpus petition will be granted; and .
(B) after giving each alleged victim in the matter an opportunity to be heard, finds by clear and convincing

evidence that under conditions imposed by the coutt, the petitioner is not likely to Nee or pose & danger to any
person of the community if released.

3. Notice.—An Indian tribe that has ordered the detention of any person has a duty to timely notify such person of his
rights and privileges under this subsection and under section 203 {25 USC § 1303).

https.:/hwww.iribal-institute.org/listsficra1968.htm




CHILD CUSTODY ACT OF 1970
Act 91 0f 1970

AN ACT to declare the inherent rights of minor children; to establish rights and duties to their custody,
support, and parenting time in disputed actions; to establish rights and duties to provide support for a child
after the child reaches the age of majority under certain circumstances; to provide for certain procedure and
appeals; and to repeal certain acts and parts of acts.

History: 1970, Act 91, EfF. Apr. 1, 197F,——Am, {990, Act 245, Imd. Eff. Oct. 10, 1990.—Am. 1996, Act 19, Eff. June 1, 1996.

The People of the State of Michigan enact:

722.21 Child custody act; short title,
Sec. 1. This act shall be known and may be cited as the "child custody act of 1970".

History: 1970, Act 91, Eff. Apr. 1,197,

722.22 Definitions.

Sec. 2. As used in this act:

(a) "Active duty” means that térm as defined in section 101 of the servicemembers civil relief act, 50 USC
511, except that "active duty" includes full-time national guard duty. '

{b) "Agency” means a legally authorized public or private organization, or governmental unit or official,
whether of this state or of another state or country, concerned in the welfare of minor children, inciuding a
licensed child placement agency.

{¢) "Attorney” means, if appointed 1o represent a child under this act, an attorney serving as the child's
legal advocate in a traditional attomey-client relationship with the child, as govemed by the Michigan rules of
professional conduct. An attorney defined under this subdivision owes the same duties of undivided loyalty,
confidentiality, and zealous representation of the child's expressed wishes as the attorney would to an adult
client.

{d) "Child” means minor child and children. Subject to section 5b of the support and parenting time
enforcement act, 1982 PA 295, MCL 552.605b, for purposes of providing support, child includes a child and
children who have reached 18 ycars of age.

(e) "Deployment” means the movement or mobilization of a servicemember to a location for a period of
longer than 60 days and not longer than 540 days under temporary or permanent official orders as follows:

{#) That are designated as unaccomparied.

(ii) For which dependent travel is not authorized.

(iii) That otherwise do not permit the mavement of family members to that location.

(iv) The servicemember is restricted from travel.

(f) “Grandparent” means a natural or adoptive parent of a child's natural or adoptive parent.

(g) "Guardian ad litem" means an individual whom the court appoints to assist the court in determining the
child's best interests. A guardian ad litem does not need to be an attomey.

(h) "Lawyer-guardian ad litem" means an attorney appointed under section 4. A lawyer-guardian ad litem
represents the child, and has the powers and duties, as set forth in section 4.

(i) "Parcnt" means the natural or adoptive parent of a child.

() "State disbursement unit" or "SDU" means the entity established in section 6 of the office of child
support acl, 1971 PA 174, MCL 400.236.

(k) "Third person” means an individual other than a parent.

History: 1970, Act 91, EfE. Apr. 1, 1971;—Am. 1990, Act 245, Imd. Eff. Oct. 10, 1990;—Am. 1998, Act 482, Eff. Mar. 1, 1999 —
Am. 1999, Act 156, Imd. EfT. Nov. 3, 199%,—Am. 2002, Act 9, imd. Eff. Feb. 14, 2002;~Am. 2004, Act 542, Imd. £/T. Jan. 3, 2005,—
Am. 2005, Act 327, Imd. Eff. Dec. 28, 2005,—Am. 205, Act 51, Eff. Sept. 7, 2015.

722.23 "Best interests of the child” defined.

Sec. 3. As used in this act, "best interests of the child" means the sum total of the following factors to be
considered, evaluated, and determined by the court:

{a) The love, affection, and other emotional ties existing between the parties involved and the child.

{(b) The capacity and disposition of the parties involved to give the child love, affection, and guidance and
to continue the education and raising of the child in his or her religion or creed, if any.

(c) The capacity and disposition of the parties involved to provide the child with food, clothing, medical
care or other remedial care recognized and permitted under the laws of this state in place of medical care, and
other material needs.
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(d) The length of time the child has lived in a stable, satisfactory environment, and the desirability of
maintaining continuity.

(e) The permanence, as a family unit, of the existing or proposed custodial home or homes.

(f) The moral filtness of the parties involved.

(g) The mental and physical health of the parties involved.

(h) The home, school, and community recard of the child.

(i) The reasonable preference of the child, if the court considers the child to be of sufficient age to express
preference. N .

(i) The willingness and ability of each of the parties to facilitate and encourage a close and contmumg
parent-child relationship between the child and the other parent or the child and the parents. A court may not
consider negatively for the purposes of this factor any reasonable action taken by a parent to protect a child or
that parent from sexual assault or domestic violence by the child's other parent.

(k) Domestic violence, regardless of whether the violence was directed against or witnessed by the child.

(7} Any other factor considered by the court to be relevant to a particular child custody dispute.

History: 1970, Act 91, Eff. Apr. I, 1971;—Am. (980, Act 434, Imd. EfT. Jan, 14, 1981:—Am. 1993, Act 259, Imd. Eff. Nov., 29,
1993;~-Am. 2016, Act 95, Eff. Aug. 1, 2016.

722.24 Child custody disputes; powers of court; appointment of lawyer-guardian ad litem.

Sec. 4. (1) In all actions involving dispute of a minor child's custody, the court shall declare the child's
inherent rights 'and ¢stablish the rights and duties as to the chiid's custody, support, and parenting time in -
accordance with this act.

(2) If, at any time in the proceeding, the court determines that the child’s best interests are inadequately
represented, the court may appoint a lawyer-guardian ad litem to represent the child. A lawyer-guardian ad
litem represents the child and has powers and duties in relation to that representation as set forth in section
174 of chapter XI1A of 1939 PA 288, MCL 712A.17d. All provisions of section 17d of chapter X1IA of 1939
PA 288, MCL 712A.17d, apply to a lawyer-guardian ad litem appointed under this act.

(3) In a proceeding in which a lawyer-guardian ad litem represents a child, he or she may file a written
report and recommendation. The court may read the report and recommendation. The court shall not.
however, admit the report and recommendation into evidence unless ali parties stipulate the admission. The
parties may make use of the report and recommendation for purposes of a settlement conference.

(4) After a determination of ability to pay, the court may assess all or part of the costs and reasonable fees
of the lawyer-guardian ad litem against 1 or more of the parties involved in the proceedings or against the
money allocated from marriage license fees for family counseling services under section 3 of 1887 PA 128,
MCL 551.103. A fawyer-guardian ad litem appointed under this section shall not be paid a fee unless the
court first receives and approves the fee.

History: 1970, Act 91, Eff. Apr. 1, 1971;,—Am. 1996, Act 19, Eff. June {, 1996;,—Am. 1998, Act 482, Eff. Mar. 1, 199.

722.24a Repealed. 2001, Act 108, Eff. Sept. 30, 2001.
Compiler's note: The repealed section pertained to support of child after child reaches [8 years of age,

722.25 Child custody dispute; controlling interests, presumption; award of custody to parent
convicted of criminal sexual conduct or acts of nonconsensual sexual penetration;
prohibition; support or maintenance obligation; defense; "offending parent” defined.

Sec. 5. (1) If a child custody dispute is between the parents, between agencies, or between third persons,
the best interests of the child control. 1f the child custody dispute is between the parent or parents and an
agency or a third person, the court shail presume that the best interests of the child are served by awarding
custody to the parent or parents, uniess the contrary is established by'clear.and convincing evidence.

(2) Notwithstanding other provisions of this act. if a child custody dispute involves a child who is
conceived as the result of acts for which 1 of the child's biological parents is convicted of criminal sexual
conduct as provided in sections 520a to 520e and 520g of the Michigan penal code, 1931 PA 328, MCL
750.520a to 750.520¢ and 750.520g, or a substantially similar statute of another state or the federal
government, or is found by clear and convincing evidence in a fact-finding hearing to have committed acts of
nonconsensual sexual penetration. the court shall not award custody to that biological parent. This subsection
does not apply to a conviction under section 520d(1)(a) of the Michigan penal code, 1931 PA 328, MCL
750.520d. This subsection does not apply if, after the date of the conviction, or the date of the finding in a
fact-finding hearing described in this subsection, the biological parents cohabit and establish a mutual
custodial environment for the child.

(3)An oﬁ‘cndmg parent is not entitled to custodv of a child described in subsection (2) without the consent
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of that child's other parent or guardian.

(4) Notwithstanding other provisions of this act, subsection (2) does not relieve an offending parent of any
support or maintenance obligation to the child. The other parent or the guardian of the child may decline
support or maintenance from the offending parent. o

{5) A parent may assert an affirmative defense of the provisions of subsection (2) in a proceeding brought
by the offending parent regarding a child described in subsection (2).

(6) Notwithstanding other provisions of this act, if an individual is convicted of criminal sexual conduct as
provided in sections 520a to 520¢ and 520g of the Michigan penal code, 1931 PA 328, MCL 750.520a to
750.520¢ and 750.520g, and the victim is the individual's child, the court shall not award custody of that child
or a sibling of that child to that individual, unless both the child's other parent and, if the court considers the
child or sibling to be of sufficient age to express his or her desires, the child or sibling consent to the custody.

{7) As used in this section, "offending parent” means a parent who has been convicted of criminal sexual
conduct as described in subsection (2) or who has been found by clear and convincing evidence in a
fact-finding hearing to have committed acts of nonconsensual sexual penetration as described in subsection
2).

History: 1970, Act 91, Eff. Apr. 1, 1971, —Am. 1993, Act 259, Imd. Eff. Nov. 29, 1993:—Am. 2016, Act 96, Eff. Aug. 1, 2016.

722.26 Liberal construction and application of act; purpose; provisions applicable to child
custody disputes and actions; precedence of other actions; submission of action; habeas
corpus or warrant.

Sec. 6. {1) This act is equitable in nature and shall be liberally construed and applied to establish promptly
the rights of the child and the rights and duties of the parties involved. This act applies to all circuit court
child custody disputes and actions, whether original or incidental to other actions. Those disputes and actions
shall have precedence for hearing and assignment for trial over other civil actions.

(2) Except as otherwise provided in section 6b or 6e, if the.circuit court of this state does not have prior
continuing jurisdiction over a child, the action shail be submitted to the circuit court of the county where the
child resides or may be found by complaint or complaint and motion for order to show cause. An application
for a writ of habeas corpus or for-a warrant in its place to obtain custody of a child shall not be granted unless
it appears that this aci is inadequate and ineffective to resolve the particular child custody dispute.

History: 1970, Act 91, Eff. Apr. 1, 1971;—Am. 1990, Act 315, Imd. Eff. Dec. 20, 1990;—~Am. 1993, Act 259, Imd, Eff. Nov. 29,
1993.

722.26a Joint custody.

Sec. 6a. (1) in custody disputes between parents, the parents shall be advised of joint custody. At the
request of either parent, the court shall consider an award of joint custody, and shall state on the record the
reasons for granting or denying & request. in other cases joint custody may be considered by the court. The
court shall determine whether joint custody is in the best interest of the child by considering the following
factors:

(a) The factors enumerated in section 3.

(b) Whether the parents wili be able to cooperate and gencerally agree concerning imporiant decisions
affecting the welfare of the child.

{2) Tf the parents agree on joint custody, the court shal} award joint custody uniess the court determines on
the record, based upon clear and convincing evidence, that joint custody is not in the best interests of the
child.

(3) If the court awards joint custody, the court may include in its award a statement regarding when the
child shall reside with each parent, or may provide that physical custody be shared by the parents in a manner
to assure the child continuing contact with both parents.

{4) During the time a child resides with a parent, that parent shali decide all routine matters concerning the
child.

(5) If there is a dispute regarding residency, the court shall state the basis for a residency award on the

record or in writing.

(6) Joint custody shall not eliminate the responsibility for ¢hild support. Each parent shall be responsible
for child support based on the needs of the child and the actual resources of each parent. If a parent would
otherwise be unable to maintain adequate housing for the child and the other parent has sufficient resources,
the court may order modified support payments for & portion of housing expenses even during & period when
the child is not residing in the home of the parent receiving support. An order of joint custody, in and of itself,
shall not constitute grounds for modifying a support order.

(7) As used in this section, "joint custody” means an order of the court in which 1 or both of the following
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is specified:
() That the child shall reside alternately for specific periods with cach of the parents.
(b} That the parents shall share decision-making authority as to the important decisions affecting the
welfare of the child.

History: Add. 1980, Act 434, Imd. ESf, Jan. 14, 1981.

722.26b Standing of guardian or limited guardian of child to bring action for custody of child;
filing of action; stay of proceedings; continuation of order in forcé; copy of judgment or
order of disposition; assignment of )udge_

Sec. 6b. (1) Except as otherwise provided in subsection (2), a guardian or limited guardian of a child has
standing to bring an action for custody of the child as provided in this act.

(2) A limited guardian of a child does not have standing to bring an action for custody of the child if the
parent or parents of the child have substantially complied with a limited guardianship placement plan
regarding the child entered into as required by section 5205 of the estates and protected individuals code,
1998 PA 386, MCL 700.5205, or section 424a of former 1978 PA 642,

(3) If the circuit court does not have prior continuing jurisdiction over the child, a child custody action
brought by a guardian or limited guardian of the child shall be filed in the circuit court in the county in which
the probate court appointed the guardian.

(4) Upon the filing of a child custody action brought by a child's guardian or limited guardian,
guardianship proceedings concerning that child in the probate court are stayed until dxsposmon of the child
custody action. A probate court order conceming the guardianship of the child continues in force until
superseded by a circuit court order. If the circuit court awards custody of the child, it shall send a copy of the
judgment or order of disposition to the probate court in the county that appointed the child's guardian or
limited guardian.

(5) If a child's guardian or limited guardian brings a child custody action, the circuit court shall request the
supreme court in accordance with section 225 of the revised judicature act of 1961, 1961 PA 236, MCL
600.225, to assign the probate court judge who appointed that guardian or limited guardian to serve as the
circuit court judge and hear the child custody action.

Ristory: Add. 1990, Act 315, Imd. Eff. Dec. 20, 1990,—Am. 1993, Act 259, Imd. Eff, Nov. 29, 1993,—Am. 2000, Act 60, Eff. Apr.
1, 2000.

722.26¢ Custody action by third person; conditions.

Sec. 6¢. (1) A third person may bring an action for custody of a child if the court finds either of the
following:

(a) Both of the following:

(i) The child was placed for adoption with the third person under the adoption laws of this or another state,
and the placement order is still in effect at the time the action is filed.

(i) Afier the placement, the child has resided with the third person for a minimum of 6 months.

(b} All of the following:

(#) The child's biological parents have never been married to one another.

(ii} The chiid’'s parent who has custody of the child dies or is missing and the other parent has not been
granted legal custody under court order.

(#if) The third person is related to the child within the fifth degree by marriage, blood, or adoption.

(2) A third person shall include with an action filed under this section both of the foliowing:

(a) An affidavit setting forth facts relative 1o the existence of the prerequisites required by subsection (1)(a)
or (b}).

(b) Notice that a defense or objection to a third person's right to' bring an‘action for custody’may be raised
as an affirmative defense or by a motion for summary disposition based on lack of standing as provided in the
Michigan court rules.

History: Add. 1993, Act 259, imd. Eff. Nov. 29, 1993,

Compiter’s pote: Section 2 of Act No. 259 of the Public Acts of 1993 provided:
“Sections 6¢ to 6e as added by this amendatory act are remedial in nature and apply retroactively.”

722.26d Custody action by third person; jurisdiction.

Sec. 6d. A third person filing an action under section 6¢ shall proceed as foltows:

(a) If the circuit court has continuing jurisdiction over the child, the action shall be filed in the circuit court
that has continuing jurisdiction over the child.

{b) If the circuit court does not have continuing jurisdiction over the child, the action shall be filed in the
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circuit court in the county where the child ha\s1 resided for the 6 months immediately preceding the filing of the
action or, if the child has not resided in any county for the 6 months immediately preceding the filing of the
action, the action shall be filed in the circuit 'pourt in the county having the most significant connection with
the child. l

History: Add. 1993, Act 259, Imd. Eff. Nov. 29, }993

Compiler’s note: Section 2 of Act No. 259 of the Pubhc Acts of 1993 provided:
“Sections 6¢ to 6¢ as added by this amendatory act art remedial in nature and apply retroactively

722.26e Custody action by third person; notice; powers of court.

Sec. 6¢. (1) A third person filing an actm‘n under section 6c¢ shall send notice of the action to each party
who has legal custody of the child and to each parent whose parental rights have not been terminated.

(2) In addition to other powers of the court, in an action under section 6c, the court may do any of the
following:

(a) Appoint an attorney for a parent.

(b) Order that a necessary and reasonable amount of money be paid to the court for reimbursement of a
party's attorney. A party may request an order under this subdivision. The moving party shall allege facts
showing that the party is otherwise unable to bear the expense of the action. The court shall require the
disclosure of attorney fees or other expenses paid.

(c) The court may award costs and fees as provided in section 2591 of the revised judicature act of 1961,
Act No. 236 of the Public Acts of 1961, being section 600.2591 of the Michigan Compiled Laws.

History: Add. 1993, Act 259, Imd. EfT. Nov. 29, 1993

Compiler's note: Section 2 of Act No. 259 of the Public Acts of 1993 provided:
“Sections 6¢ to 6¢ as added by this amendatory act are remedia) in nature and apply retroactively.”

722.27 Child custody disputes; powers of court; support order; enforcement of judgment or
order; child custody while parent on deployment.

Sec. 7. (1) If a child custody dispute has been submitted to the circuit court.as an original action under this
act or has arisen incidentally from another action in the circuit court or an order or judgment of the circuit
court, for the best interests of the chitd the court may do 1 or more of the following:

(a) Award the custody of the child to 1 or more of the parties involved or to others and provide for
payment of support for the child, until the child reaches 18 years of age. Subject to section 5b of the support
and parenting time enforcement act, 1982 PA 295, MCL 552.605b, the court may also order support as
provided in this section for a child after he or she reaches 18 years of age. The court may require that support
payments shall be made through the friend of the court, court clerk, or state disbursement unit.

(b) Provide for reasonable parenting time of the child by the parties involved, by the matemal or paternal
grandparents, or by others, by general or specific terms and conditions. Parenting time of the child by the
parents is governed by section 7a.

(c) Subject to subsection (3), modify or amend its previous judgments or orders for proper cause shown or
because of change of circumstances until the child reaches 18 years of age and, subject to section 5b of the
support and parenting time enforcement act, 1982 PA 295, MCL 552.605b, until the child reaches 19 years
and 6 months of age. The court shall not modify or amend its previous judgments or orders or issue a new
order so as to change the established custodial environment of a child uniess there is presented clear and
convincing evidence that it is in the best interest of the child. The custodial environment of a child is
established if over an appreciable time the child naturally looks to the custodian in that environment for
guidance, discipline, the necessities of life, and parental comfort. The age of the child, the physical
environment, and the inclination of the custodian and the child as to permanency of the relationship shail also
be considered. If a motion for change of custody is filed while a parent is active duty, the court shall not
consider a parent's absence due to that active duty status in a best interest of the child determination.

(d) Utilize a guardian ad litem or the community resources in behavioral sciences and other professions in
the investigation and study of custody disputes and consider their recommendations for the resolution of the
disputes.

{e) Take any other action considered to be necessary in a particular child custody dispute.

{f) Upon petition consider the reasonable grandparenting time of maternal or paternal grandparents as
provided in section 7b and, if denied, make a record of the denial.

{(2) A judgment or order entered under this act providing for the support of a child is governed by and is
enforceable as provided in the support and parenting time enforcement act, 1982 PA 295, MCL 552.601 to
552.650. If this act contains a specific provision regarding the contents or enforcement of a support order that
.conflicts with a provision in the support and parenting time enforcement act, 1982 PA 295, MCL 552.601 to
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552.650, this act controls in regard to that provision.

(3) As provided in the servicemembers civil relief act, 50 USC 501 to 597b, if & motion for change of
custody is filed during the time a parent is on deployment, a parent may file and the court shall entertain an
application for stay. The court shall not enter an order modifying or amending a previous judgment or order,
or issue a new order, that changes the child's placement that existed on the date the parent was called to
deployment, except that the court may enter a temporary custody order if there is clear and convincing
evidence that it is in the best interests of the child. When a temporary custody order is issued under this
subsection, the court may include a limit on the period of time that the temporary custody. order remains in
effect. At any stage before final judgment in the proceeding, the parent may file an application for stay or
otherwise request a stay of the proceedings or file an application for an extension of a stay. The parent and the
custodial child are not required to be present to consider the application for stay or extension of a stay. The
application for stay or extension of a stay is sufficient if it is a signed, written statement, certified to be true
under penalty of perjury. The same conditions for the initial stay apply to an application for an extension of a
siay. The parent's duration of deployment shall not be considered in making a best interest of the child
determination.

{(4) The parent shall inform the court of the deployment end date before or within 30 days after that
deployment end date. Upon notification of a parent's deployment end date, the court shall reinstate the
custody order in effect immediately preceding that period of deployment. If a motion for change of custody is
filed after a parent retums from deployment, the court shall not consider a parent's absence due to that
deployment in making a best interest of the child determination. Futire deployments shail not be considered
in making a best interest of the child determination.

(5) If the deploying parent and the other parent share custody, the deploying parent must notify the other
parent of an upcoming deployment within a reasonable period of time.

History: 1970, Act 91, Eff. Apr. 1, 1971;—Am. 1980, Act 161, Imd. Eff, June 18, 1980:—Am. 1985, Act 215, Eff, Mar. 1, 1986:—
Am. 1988, Act 377, Eff. Mar. 30, 1989;:—Am. 1989, Act 275, Imd. Eff. Dec. 26, 1989:——Am. 1990, Act 245, Imd. Eff. Oct. 10, 1990;:—
Am. 1990, Act 293, Imd. EfY. Dec. 14, 1990;—Am. 1996, Act 19, Eff. June |, 1996;—Am. 1998, Act 482, Eff. Mar. |, 1999 —Am.

1999, Act 156, Imd. Eff. Nov. 3, 1999;—Am. 2001, Act 108, EfT. Sept. 30, 2001,—Am. 2005, Act 328, Imd. EfT. Doc. 28, 2005;,—Am.
2015, Act 52, Eff, Sept. 7, 2015,

722.27a Parenting tims.

Sec. 7a. (1) Parenting time shall be granted in accordance with the best interests of the child. It is presumed
to be in the best interests of a child for the child to have a strong relationship with both of his or her parents.
Except as otherwise provided in this section, parenting time shall be granted to a parent in a frequency,
duration, and type reasonably calculated to promote a strong relationship between the child and the parent
granted parenting time.

(2) If the parents of a child agree on parenting time terms, the court shall order the parenting time terms
unless the court determines on the record by clear and convincing evidence that the parenting time terms are
not in the best interests of the child.

(3) A child has a right to parenting time with a parent unless it is shown on the record by clear and
convincing evidence that it would endanger the child's physical, mental, or emotional health.

{4) Notwithstanding other provisions of this act, if a proceeding regarding parenting time involves a child
who is conceived as the result of acts for which 1 of the child's biological parents is convicted of criminal
sexual conduct as provided in sections 520a to 520e and 520g of the Michigan penal code, 1931 PA 328,
MCL 750.520a to 750.520e and 750.520g, or a substantially similar statute of another state or the federal
government, or is found by clear and convincing evidence in a fact-finding hearing to have committed acts of
nonconsensual sexual penetration, the court shall not grant parenting time to that biological parent. This .
subsection does not apply to a conviction under section 520d(1)a) of the Michigan penal code, 1931 PA 328, -
MCL 750.520d. This subsection does not apply if, after the date of the conviction, or the date of the finding in
a fact-finding hearing described in this subsection, the biological parents cohabit and establish a mutual
custodial environment for the child.

(5) A parent may assert an affirmative defense of the provisions of subsection (4) in a proceeding brought
by the offending parent regarding a child described in subsection (4).

(6) Notwithstanding other provisions of this act, if an individual is convicted of criminal sexual conduct as
provided in sections 520a to 520e and 520g of the Michigan penal code, 1931 PA 328, MCL 750.520a to
750.520e and 750.520g, and the victim is the individual's child, the court shall not grant parenting time ‘with
that child or a sibling of that child to that individual, unless both the child's other parent and, if the court
considers the child or sibling to be of sufficient age to express his or her desires, the child or sibling consent
to the parenting time. :
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(7) The court may consider the following factors when determining the frequency, duration, and type of
parenting time to be granted:

(a) The existence of any special circumstances or needs of the child.

(b) Whether the child is a nursing child less than 6 months.of age, or less than 1 year of age if the child
receives substantial nutrition through nursing.

{c) The reasonable likelihood of abuse or neglect of the child during parenting time.

{d) The reasonabie likelihood of abuse of a parent resulting from the cxercise of parenting time.

(e} The inconvenience to, and burdensome impact or effect on, the child of traveling for purposes of
parenting time,

(f) Whether a parent can reasonably be expected to exercise parenting time in accordance with the court
order,

{g) Whether a parent has frequently failed to exercise reasonable parenting time.

(h) The threatened or actual detention of the child with the intent to retain or conceal the child from the
other parent or from a third person who has legal custody. A custodial parent's temporary residence with the
child in a domestic violence shelter shall not be construed as evidence of the custodial parent’s intent to retain
or conceal the child from the other parent.

(i) Any other relevant factors.

(8) Parenting time shall be granted in specific terms if requested by either party at any time.

(9) A parenting time order may contain any reasonable terms or conditions that facilitate the orderly and
meaningful exercise of parenting time by a parent, including | or more of the following:

(a) Division of the responsibility to transport the child.

(b) Division of the cost of transporting the child.

{c) Restrictions on the presence of third persons during parenting time.

(d) Requirements that the child be ready for parenting time at a specific time.

(e) Requirements that the parent arrive for parenting time and return the child from parenting time at
specific times. .

() Requirements that parenting time occur in the presence of a third person or agency.

(g) Requirements that a party post a bond to assure compliance with a parenting time order.

(h) Requirements of reasonable notice when parenting time will not occur.

(i) Any other rcasonable condition determined to be appropriate in the particular case.

{10) Except as provided in this subsection, a parenting time order shall contain a prohibition on exercising
parenting time in a country that is not a party to the Hague Convention on the Civil Aspects of International
Child Abduction. This subsection does not apply if both parents provide the court with written consent to
allow a parent.to exercise parenting time in a country that is not a party to the Hague Convention on the Civil
Aspects of International Child Abduction.

(11) During the time & child is with a parent to whom parenting time has been awarded, that parent shall
decide all routine matters concerning the child.

(12) Prior to entry of a temporary order, a parent may seek an ex parte interim order concerning parenting
time. If the court enters an ex parte interim order concerning parenting time, the party on whose motion the ex
parte interim order is entered shall have a true copy of the order served on the friend of the court and the
opposing party.

(13) 1f the opposing party objects to the ex parte interim order, he or she shall file with the clerk of the
court within 14 days after receiving notice of the order a written objection to, or 2 motion to modify or
rescind, the ex parte interim order. The opposing party shall have a true copy of the written objection or
motion served on the friend of the court and the party who obtained the ex parte interim order.

(14) If the opposing party files a written objection to the ex parte interim order, the friend of the court shail
attempt to resolve the dispute within 14 days after receiving it. If the matter cannot be resolved, the friend of
the court shall provide the opposing party with a form motion and order with written instructions for their use
in modifying or rescinding the ex parte order without assistance of counsel. If the opposing party wishes to
proceed without assistance of counsel, the friend of the court shall schedule a hearing with the court that shall
be held within 21 days after the filing of the motion. If the opposing party files a motion 10 modify or rescind
the ex parte interim order and requests a hearing, the court shall resolve the dispute within 28 days after the
hearing is requested.

{15) An ex parte interim order issued under this section shall contain the following notice:

NOTICE:

1. You may file a written objection to this order or a motion to modify or rescind this order. You must file
the written objection or motion with the clerk of the court within 14 days after you were served with this
order. You must serve a true copy of the objection or motion on the friend of the court and the party who
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obtained the order.

2. Tf you filc a written objcction, the friend of the court must try to resolve the dispute. If the friend of the
court cannot resolve the dispute and if you wish o bring the matter before the court without the assistance of
counsel, the friend of the court must provide you with form pleadings and written instructions and must
schedule a hearing with the court.

(16) As provided in the servicemembers civil relief act, 50 USC 501 to 597b, if a motion for change of
parenting time is filed during the time a parent is on deployment, a parent may file and the court shall
entertain an'application for stay. The court shall presume that the best interests of the child are served by not
entering an order modifying or amending a previous judgment or order, or issuing a new order, that changes
the parenting time that existed on the date the parent was called to deployment, unless the contrary is
established by clear and convincing evidence, at which time the court may enter a temporary parenting time
order. When a temporary parenting time order is issued under this subsection, the court may include a limit on
the period of time that the temporary parenting time order remains in effect. At any stage before final
judgment in the proceeding, the parent may file an application for stay or otherwise request a stay of
proceedings or file an application for an extension of a stay. The parent and the custodial child are not
required to be present to consider the application for stay or extension of a stay. The application for stay or
extension of a stay is sufficient if it is a signed, written statement, certified to be true under penalty of perjury.
The same conditions for the initial stay apply to applications for an extension of a stay.

(17) The'parent shall inform the court of the deployment end date before or within 30 days after that.
deployment end date. Upon notification of a parent's deployment énd date, the court shali reinstate the
parenting time order in effect immediately preceding that period of deployment. If a motion for change of
parenting time is filed after a parent returns from deployment, the court shall not consider a parent’s absence
due to that deployment in making a determination regarding change of parenting time. Future deployments
shall not be considered in making a best interest of the child determination.

(18) If the deploying parent and the other parent share custody, the deploying parent must notify the other
parent of an upcoming deployment within a reasonable period of time.

(19) As used in this section, "offending parent" means a parent who has been convicted of criminal sexual
conduct as described in subsection (4) or who has been found by clear and convincing evidence in a
fact-finding hearing to have committed acts of nonconsensual sexual penetration as described in subsection
@).

History: Add. 1988, Act 377, Eff. Mar. 30, 1989Am. 1993, Act 259. Imd. EfT. Nov. 29, 1993:—Am. 1996, Act |9, Eff. June 1,
1996;—Am. 2012, Act 600, Imd. EAY. Jan. 9, 2013;—Am. 2015, Act 50, Eff, Sept. 7, 2015,—Am. 2016, Act 96, Eff. Aug. 1, 2016.

Compiler's note; Former MCL 722.27a, which pertained to action by parent of deceased father or mother for visitatiofi of unmarried
minor child, was repealed by Act 161 of 1980, Imd. Efl. June 18, 1980.

722.27b Order for grandparenting time; circumstances; acknowledgment of parentage;
commencement of action; procedures; affidavit; basis for entry of order; best interests of
child; altemative dispute resolution; frequency of filing complaint or motion seeking
order; attorney fees; order prohibiting change of domicile of chiid; effect of entry of order;
modifying or terminating order; record; termination of grandparent's right to commence
action.

Sec. 7b. (1) A child's grandparent may seek a grandparenting time order under 1 or more of the following
circumstances:

{a) An action for divorce, separate maintenance, or annuiment involving the child's parents is pending
before the court.

(b) The child's parents are divorced, separated under a judgment of separate maintenance, or have had their
marriage annulled.

{c) The child's parent who is a child of the grandparents is deceased.

(d) The child's parents have never been married, they are not residing in the same household, and paternity
has been established by the completion of an acknowledgment of parentage under the acknowledgment of
parentage act, 1996 PA 305, MCL 722.1001 to 722.1013, by an order of filiation entered under the paternity
act, 1956 PA 205, MCL 722.711 to 722.730, or by a determination by a court of competent jurisdiction that
the individual is the father of the child.

(e} Except as otherwise provided in subsection (13), legal custody of the child has been given to a person
other than the child's parent, or the child is placed outside of and does not reside in the home of a parent.

() In the year preceding the commencement of an action under subsection {3) for grandparenting time, the
grandparent provided an established custodial envxronment for the child as described in section 7 whether or
not the grandparent had custody under a court order.
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{2) A court shall not permit a parent of a father who has never been married to the child's mother to seek an
order for grandparenting time under this section unless the father has completed an acknowledgment of
parentage under the acknowledgment of parentage act, 1996 PA 305, MCL 722.1001 to 722.1013, an order of
filiation has been entered under the patemity act, 1956 PA 205, MCL 722.711 to 722.730, or the father has
been determined to be the father by a court of competent jurisdiction. The court shall not permit the parent of
a putative father to seek an order for grandparenting time uniess the putative father has provided substantial
and regular support or care in accordance with the putative father’s ability to provide the support or care.

(3) A grandparent seeking a grandparenting time order shall commence an action for grandparenting time,
as follows:

(a) If the circuit court has continuing jurisdiction over the child, the child's grandparent shail seek a
grandparenting time order by filing a motion with the circuit court in the county where the court has
continuing jurisdiction.

(b} If the circuit court does not have continuing jurisdiction over the child, the child's grandparent shall
seck a grandparenting time order by filing a complaint in the circuit court for the county where the child
resides. '

(4) All of the following apply to an action for grandparenting time under subsection (3):

(a) The complaint or motion for grandparenting time filed under subsection (3) shall be accompanied by an
affidavit setting forth facts supporting the requested order. The grandparent shall give notice of the filing to
each person who has legal custody of, or an order for parenting time with, the child. A party having legal
custody may file an opposing affidavit. A hearing shall be held by the court on its own motion or if a party
requesis a hearing. At the hearing, parties submitting affidavits shalt be allowed an opportunity to be heard.

(b) In order to give deference to the decisions of fit parents, it is presumed in a proceeding under this
subsection that a fit parent's decision to deny grandparenting time does not create a substantial risk of harm to
the child's mental, physical. or emotional health. To rebut the presumption created in this subdivision, a
grandparent filing a complaint or motion under this section must prove by a preponderance of the evidence
that the parent's decision 16 deny grandparenting time creates a substantial risk of harm to the child’s mental,
physical, or emotional heaith. If the grandparent does pot overcome the presumption, the court shall dismiss
the complaint or deny the motion. :

(c) If a court of appellate jurisdiction determines in a final and nonappealable judgment that the burden of
proof described in subdivision (b) is unconstitutional, a grandparent filing a complaint or motion under this
section must prove by clear and convincing evidence that the parent's decision to deny grandparenting time
creates a substantial risk of harm to the child's mental, physical, or emotional health to rebut the presumption
created in subdivision (b). ‘

(5) If 2 fit parents sign an affidavit stating that they both oppose an order for grandparenting time, the court
shall dismiss a complaint or motion seeking an order for grandparenting time filed under subsection (3). This
subsection does not apply if 1 of the fit parents is a stepparent who adopted a child under the Michigan
adoption code, chapter X of the probate code of 1939, 1939 PA 288, MCL 710.21 to 710.70, and the
grandparent seeking the order is the natural or adoptive parent of a parent of the chiid who is deceased or
whose parental rights have been terminated.

{6) 1f the court finds that a grandparent has met the standard for rebutting the presumption described in
subsection (4), the court shall consider whether it is in the best interests of the child to enter an order for
grandparenting time. If the court finds by a preponderance of the evidence that it is in the best interests of the
child to enter a grandparenting time order, the courl shall cnter an order providing for reasonable
grandparenting time of the child by the grandparent by general or specific terms and conditions. In
determining the best interests of the child under this subsection, the court shall consider all of the following:

(a) The love, affection, and other emotional ties existing between the granidparent and the child.

(b) The length and quality of the prior relationship between the child and the grandparent, the role
performed by the grandparent, and the existing emotional ties of the child to the grandparent.

(c) The grandparent’s moral fitness.

{d) The grandparent’s mental and physical health.

() The child's reasonable preference, if the court considers the child to be of sufficient age to express a
preference.

(f) The effeéct on the child of hostility between the grandparent and the parent of the child.

{g) The willingness of the grandparent, except in the case of abuse or neglect, to encourage a close
relationship between the child and the parent or parents of the child.

(h) Any history of physical, emotional, or scxuat abuse or neglect of any child by the grandparent.

(i) Whether the parent’s decision to deny, or lack of an offer of, grandparenting time is related to the child’s
weli-being or is for some other unrclated reason.
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(i) Any other factor relevant to the physical and psychological well-being of the child.

(7) If the court has determined that a grandparent has met the standard for rebutting the presumption
described in subsection (4), the court may refer that grandparent’s complaint or motion for grandparenting
time filed under subsection (3) to alternative dispute resolution as provided by supreme court rule. If the
complaint or motion is referred to the friend of the court for alternative dispute resolution and no settiement is
reached through friend of the court alternative dispute resolution within a reasonable time after the date of
referral, the complaint or motion shall be heard by the court as provided in this section.

(8) A grandparent may not file more than once every 2 years, absent 4 showing of good cause, a complaint
or motion under subsection (3) seeking a grandparenting time order. If the court finds there is good cause to
allow a grandparent to file more than 1 complaint or motion under this section in a 2-year period, the court
shall allow the filing and shall consider the complaint or motion. Upon motion of a person, the court may
order reasonable attorney fees to the prevailing party. .

(9) The court shall not enter an order prohibiting an individual who has legal custody of a child from
changing the domicile of the child if the prohibition is primarily for the purpose of allowing a grandparent to
exercise the rights conferred in a grandparenting time order entered under this section.

(10) A grandparenting time order entered under this section does not create parental rights in the individual
or individuals to whom grandparenting time tights are granted. The entry of a grandparenting time order does
not prevent a court of competent jurisdiction from acting upon the custody of the child, the parental rights of
the child, or the adoption of the child. ' .

(11) A court shall not modify or terminate a grandparenting time ordef entered under this section unless it
finds by a preponderance of the cvidence, on the basis of facts that have arisen since entry of the
grandparenting time order or were unknown to the court at the time it entered that order, that a change has
occurred in the circumstances of the child or his or her custodian and that a modification or termination of the
existing order is necessary to avoid creating a substantial risk of harm to the mental, physical. or emotional
health of the child. A court medifying or terminating a grandparenting time order under this subsection shal
include specific findings of fact in its order in support of its decision.

(12) A court shall make a record of its analysis and findings under subsections {4), (6), (8), and (11},
including the reasons for granting or denying a requested grandparenting time order.

{13) Except as otherwise provided in this subsection, adoption of a child or placement of a child for
adoption under the Michigan adoption code, chapter X of the probate code of 1939, 1939 PA 288, MCL
710.21 to 710.70, terminates the right of a grandparent io commence an action for grandparenting time with
that child. Adoption of 2 child by a stepparent under the Michigan adoption code, chapter X of the probate
code of 1939, 1939 PA 288, MCL 710.21 to 710.70, does not terminate the right of the parent of a deceased
parent of the child to commence an action for grandparenting time with that child.

History: Add. 1982, Act 340, Imd. Eff, Dec. 17, 1982;—Am. 1996, Act 19, Eff. June [, 1996;—Am. 2004, Act 542, Imd. EfT. Jan. 3,
2005;—Am. 2006, Act 353, Imd. EfT. Sept. 18, 2006:—Am. 2009, Act 237, Imd. Eff. Jan. 8, 2010.

Constitationality: The Michigan Court of Appeals in DeRose v DeRosg, 249 Mich App 388; 643 NW2d 259 (2002) held that section
7b of the child custody act of 1970, 1970 PA 91, MCL 722.27b, is unconstitutional. The Michigan Supreme Court affirmed. [DeRoge v
DeRose, 496 Mich 320; 666 NW2d 636 (2003)] The Michigan Supreme Court held that it was bound by the decision in US Supreme
Court in Troxgl v Granville, 530 US 57; 120 S Ct 2054; 147 L Ed 2d 49 (2000). The US Supreme Court established in that decision that
parents have a fundamental right to raise their children, and on that basis, “the parents have the right to make decisions for children, and
such decisions must be accorded deference or weight ” The Michigan Supreme Court hetd that MCL 722.27b failed (o “require that a trial
court accord deference to the decisions of fit parents regarding grandparent visitation” and is therefore constitutionally invatid.

722.27¢ Parenting coordinator.

Sec. 7c. (1) A parenting coordinator is a person appointed by the court for a specified term to help
implement the parenting time orders of the court and to help resolve parenting disputes that fall within the
scope of the parenting coordinator’s appointment, :

(2) The court may enter an order appointing a parenting coordinator if the parties and the parenting
coordinator agree to the appointment and its scope. Before appointing a parenting coordinator, the court shall
consider any history of a coercive or violent relationship between the parties. The court shall ensure that the
order appointing the parenting coordinator provides adequate protection to the victim of a coercive or violent
relationship.

(3) The order appointing a parenting coordinator shall include all of the following:

(2) An acknowledgment that each party has had the opportunity to consult with an attorney and a domestic
violence counselor.

(b) An acknowledgment that the parenting coordinator is neutral; that the parenting coordinator may have
ex parte communications with the parties, their attorneys, and third parties; that, except as provided in
subsection (9), communications with the parenting coordinator are not privileged or confidential; and that by
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agreeing to the order, the parties are giving the parenting coordinator authority to make recommendations
regarding disputes.

{c) A specific duration of the appoiniment. The order shall provide that the parenting coordinator may
resign al any time duc to nonpayment of his or her fee. The order may include a provision for extension of the
parenting coordinator's term by consent of the parties for specific periods of time.

(d) An explanation of the costs of the parenting coordinator, and each pasty’s responsibility for those costs,
including any required retainer and fees for any required court appearances. The order may include a
provision allowing the parenting coordinator to allocate specific costs to 1 party for cause.

{€) The scope of the parenting coordinalor's duties in resolving disputes between the parties. These may
include any of the following:

(?) Transportation and transfers of the child between parents.

(if) Vacation and holiday schedules and implementation.

(iif) Daily routines.

(iv) Activities and recreation.

(v) Discipline.

(vi) Health care management, including determining and recommending appropriate medical and mental
health evaluation and treatment, including psychotherapy, substance use disorder and batterer intervention
treatment or counseling, and parenting classes, for the child and the parents. The parenting coordinator shall
designate whether any recommended counseling is or is not confidential. The parenting coordinator can
recommend how any health care provider is chosen.

(vii) School-related issues.

(viii) Alterations in the parenting schedule, as long as the basic time-sharing arrangement is not changed by
more than a specified number of days per month.

(ix) Phase in provision of court orders.

(x) Participation of other persons in parenting time.

{xi) Child care and babysitting issues.

(xii} Any other matters submitted to the parenting coordinator jointly by the parties before his or her
appoiniment expires.

{f) Authorization for the parenting coordinator o have access that may include al! of the following:

(i) Reasonable access to the child.

(if) Notice of all proceedings, including requests for examinations affecting the child.

(iif) Access to a specific therapist of any of the parties or the child, provided that a proper release is
executed.

(iv) Access to school, medical, and activity records.

{(v) Copies of specific evaluations and psychological test results performed on any child or any parent,
custodian, guardian, or other person living in the parent's households, including, but not limited to, friend of
the court reports and psychological evaluations.

(vi) Access to the child's principal, teachers, and teachers' aides.

(vii) The right to interview the parties, attorneys, or the child in any combination, and to exclude any party
or attorney from an interview.

(viii) The right to interview or communicate with any other person the parenting coordinator considers
relevant to resolve an issue or to provide information and counsel to promote the best interests of the child,

(g) The dispute resolution process that will be used by the parenting coordinator, explaining how the
parenting coordinator will meke recommendations on issues and the effect to be given to those
recommendations. The process must ensure that both parties have an opportunity to be heard on issues under
consideration by the parenting coordinator and an opportunity to respond to refevant allegations against them
before a recommendation is made. The parties may agree that on specific types of issues they must follow a

. parenting coordinator’s recommendations until modified by the court.

(4) The court may terminate the appointment of the parenting coordinator if the court finds that the
appointment is no longer helpful to the court in resolving parenting disputes or if the process is no longer safe
for a party or a child.

{5) The parenting coordinator may resign at any time, with notice to the parties and to the court. If the
court finds that a party has refused to pay its share of the parenting coordination costs as a means to force the
parenting coordinator to resign, the court may use contempt sanctions to cnforce payment of the parenting
coordinator's fee. :

(6) The parenting coordinator is immune from civil tiability for an injury to a person or damage to property
if he or she is acting within the scope of his or her authority as parenting coordinator.

{7) The parenting coordinator shall make reasonable inquiry whether either party ‘has a history of a
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coercive or violent relationship with the other party. A reasonable inquiry includes the use of the domestic
violence screening protocol for mediation provided by the state court administrative office.

(8) If the parenting coordinator determines that there is a history of a coercive or violent relationship
between the parties, the parenting coordinator shall not bring the partics within proximity of each other unless
the party at risk from violence or coercion requests it and the parenting coordinator determines with that party
what reasonable steps, if any, can be taken to address concerns regarding coercion or violence.

{9) The parenting coordinator is not required to disclose information if disclosure will compromise the
safety of a party or a child. o : oo .

(10) The parenting coordinator shall make his or her recommendations in writing and provide copies of the
recommendation to the parties in the manner specified in the parenting coordination order. If a party attaches
the recommendation to a motion or other filing, the court may read and consider the recommendation, but the
recommendation is not evidence unless the parties stipulate that it is.

(11) The parenting coordinator shall not recommend relief that is less protective than any other order
related to the parties.

(12) Subject to the Michigan rules of evidence, the court may allow the testimony of the parenting
coordinator if the court finds the testimony useful to the resolution of a pending dispute. The parenting
coordinator shali not testify regarding statements received from a chitd involved in the parenting coordination
if the parenting coordinator believes the disclosure would be damaging to the child.

(13) A parenting coordinator who has reasonable cause to suspect child abuse or neglect shall immediately
make ora! and written reports, or cause oral and written reports o be made, to the department of human
services as provided in section 3 of the child protection law, 1975 PA 238. MCL 722.623.

(14) As directed by the supreme court, the state court administrative office shal! develop standards for the
qualifications and training of parenting coordinators, including training regarding violent and coercive
domestic relationships. Parenting coordinators must complete the training within 2 years of the promulgation
of the standards described in this subsection.

History: Add. 2014, Act 526, Tmd. EfT. Jan. 14, 2015.

722.28 Child custody disputes; appeal, grounds.

Sec. 8. To expedite the resolution of a child custody dispute by prompt and final adjudication, all orders
and judgments of the circuit court shall be affirmed on appeal unless the trial judge made findings of fact
against the great weight of evidence or committed a palpable abuse of discretion or a clear legal error on a
majer issue. :

Ristory: 1970, Act 91, Eff. Apr. 1,1971.

722.29 Transition to centralized receipt and disbursement of support and fees.

Sec. 9. The department, the SDU, and each office of the friend of the court shall cooperate in the transition
to the centralized receipt and disbursement of support and fees. An office of the fricnd of the court shall
continue to receive and disburse support and fees through the transition, based on the schedule developed as
required by section 6 of the office of child support act, 1971 PA 174, MCL 400.236, and modifications to that
schedule as the department considers necessary.

History: 1970, Act 91, Ef. Apr. 1, 1971;—Am. 1999, Act 156, Imd. EfL. Nov. 3, 1999.

722.30 Access to records or information by noncustodial parent.

Sec. 10. Notwithstanding any other provision of law, a parent shall not be denied access to records or
information conceming his or her child because the parent is not the child's custodial parent, unless the parent
is prohibited from having access to the records or information by a protective order. As used in this section,
"records or information” 'includes, but is not limited to, medical, dental, and school records, day care
provider's records, and notification of meetings regarding the child's education.

History: Add. 1996, Act 304, Eff. Jan. |, 1997.

722.31 Legal residence change of child whose parental custody governed by court order.

Sec. 11. (1) A child whose parental custody is governed by court order has, for the purposes of this section,
a legal residence with each parent. Except as otherwise provided in this section, a parent of a child whose
custody is governed by court order shall not change a legal residence of the child to a location that is more
than 100 miles from the child's legal residence at the time of the commencement of the action in which the
order is issued. '

(2) A parent’s change of a child's legal residence is not restricted by subsection (1) if the other parent
consents to, or if the court, afler complying with subsection (4), permits, the residence change. This section
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does not apply if the order governing the child's custody grants sole legal custody to I of the child's parents.

(3) This section does not apply if, at the time of the commencement of the action in which the custody
order is issued, the child’s 2 residences were more than (G0 miles apart. This section does not apply if the
legal residence change results in the child's 2 legal residences being closer to each other than before the
change.

(4) Before permitting a legal residence change otherwisc restricied by subsection (1), the court shall
consider each of the following factors, with the child as the primary focus in the court’s deliberations:

(2) Whether the legal residence change has the capacity to improve the quality of life for both the child and
the relocating parent.

{b) The degree to which each parent has complied wiih, and utilized his or her time under, a court order
governing parenting time with the child, and whether the parent's plan to change the child's legal residence is
inspired by that parent's desire to defeat or frustrate the parenting time schedule.

(c) The degree to which the court is satisfied that, if the court permits the legal residence change, it is
possible to order a modification of the parenting time schedule and other arrangements governing the child's
schedule in a manner that can provide an adequate basis for preserving and fostering the parental relationship
between the child and each parent; and whether each parent is likely to comply with the modification.

(d) The extent to which the parent opposing the legal residence change is motivaied by a desire to secure a
financial advantage with respect to a suppori obligation.

(e) Domestic violence, regardless of whether the violence was directed against or witnessed by the chiid.

(5) Each order determining or modifying custody or parenting time of a child shall include a provision
stating the parent's agreement as to how a change in either of the child's legal residences will be handled. tf
such a provision is included in the order and a.child's legal residence change is done in compliance with that
provision, this section does not apply. If the parents do not agree on such a provision, the court shall include
in the order the fotlowing provision: "A parent whose custody or parenting time of a child is governed by this
order shall not change the legal residence of the child except in compliance with section 11 of the "Child
Custody Act of 1970%, 1970 PA 91, MCL 722.31.".

(6) If this section applies to a change of a child's legal residence and the parent seeking to change that legal
residence needs to seek a safe location from the threat of domestic violence, the parent may move to such a
location with the child until the court makes a determination under this section.

History: Add. 2000, Act 422, Imd. Eff. Jan. 9, 2001.
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PROBATE CODE OF 1939 (EXCERPT).
Act 288 0f 1939

CHAPTER XIIB

712B.1 Chapter; short title.
Sec. 1. This chapter shali be known and may be cited as the "Michigan Indian family preservation act”.
History: Add. 2012, Act 565, Imd. Eff. Jan. 2, 2013, . ..
Popular name: Probate Code

712B.3 Definitions.

Sec. 3. As used in this chapter:

{a) "Active efforts” means actions to provide remedial services and rehabilitative programs designed to
prevent the breakup of the Indian family and to reunify the Indian child with the Indian family. Active efforts
require more than a referral to a service without actively engaging the Indian child and family. Active efforts
include reasonable efforts as required by title JV-E of the social security act, 42 USC 670 to 679¢, and also
include, but are not limited to, doing or addressing all of the following:

() Engaging the Indian child, child's parents, tribe, extended family members, and individual Indian
caregivers through the utilization of culturaily appropnate services and in collaboration with the parcm or
child's Indian tribes and Indian social services agencies.

(n) Identifying appropriate services and helping the parents to overcome barriers i0 complaance with those
services.

(#ii) Conducting or causing to be conducted a diligent search for extended family members for placement.

(iv) Requesting representatives designated by the Indian child's tribe with substantial knowledge of the
prevailing social and cultural standards and child rearing practice within the tribal community to evaluate the
circumstances of the Indian child's family and to assist in developing a case plan that uses the resources of the

Indian tribe and Indian community, mc!udmg traditional and customary support, actions, and services, to .

address those circumstances.

(v) Completing a comprehensive assessment of the situation of the Indian child's family, mc]udmg a
determination of the likelihood of protecting the Indian child's health, safety, and welfare cffectively in the
Indian child's home.

(vi) Identifying, notifying, and inviting representatives of the Indian child's tribe to participate in ali aspects
of the Indian child custody proceeding at the earliest possible point in the proceeding and actively soliciting
the tribe's advice throughout the proceeding.

(vii} Notifying and consuiting with extended family members of the indian child, including extended
family members who were identified by the Indian child's tribe or parents, to identify and to provide family
structure and support for the Indian child, 10 assure cultural connections, and to serve as placement resources
for the Indian child.

(viii) Making arrangements to provide natural and family interaction in the most natural setting that can
ensure the Indian child's safety, as appropriate to the goals of the Indian child’s permanency plan, including,
when requested by the tribe, arrangements for transportation and other assistance to enable family members to
participate in that interaction.

(ix) Offering and employing all available family preservation strategies and requesting the involvement of
the Indian child's tribe to identify those strategies and {0 ensure that those strategies are culturally appropriate
to the Indian child's tribe.

(x) Identifying community resources offering housing, financial, and transportation assistance and in-home
support services, in-home intensive treatment services, community support services, and specialized services
for members of the Indian child's family with special needs, and providing information about those resources
to the Indian child's family, and actively assisting the Indian child's family or offering active assistance in
accessing those resources.

{xi) Monitoring client progress and client participation in services.

{xii) Providing a consideration of alternative ways of addressing the needs of the Indian child's family, if
services do not exist or if existing services are not available to the family.

{b) "Child custody proceeding" includes, but is not limited to, 1 or more of the following:

() Foster care placement. Any action removing an Indian child from his or her parent or Indian custodian.
and where the parent or Indian custodian cannot have the Indian child returned upon demand but parental
rights have not been terminated, for temporary placement in, and not Jimited to, 1 or more of the following:

{A) Foster home or institution.
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(B) The home of a guardian or limited guardian under part 2 of article V of the estates and protected
individuals code, 1998 PA 386, MCL 700.5201 to 700.5219.

(C) A juvenile guardianship under chapter XIIA.

(ii) Termination of parental rights. Any action resulting in the termination of the parent-child relationship.

(#ii) Preadoptive placement. Temporary placement of an Indian child in a foster home or institution” after
the termination of parental rights, but before or in lieu of adoptive placement.

(iv) Adoptive placement. Permanent placement of an Indian child for adoption, including an action
resulting in a final decree of adoption.

(v) An Indian child is charged with a status offense in violation of section 2(2)(2) to {4) or (d) of chapter
XA

(vi) Child custody proceeding does not inctude a placement based on an act that, if committed by an aduit,
would be a crime or based on an award, in a divorce proceeding, of custody to I of the parents.

(c) "Court" means the family division of circuit court or the probate court.

(d) "Cuiturally appropriate services" means services that enhance an Indian child's and family's
relationship to, identification, and connection with the Indian child's tribe. Culturally appropriate services
should provide the opportunity to practice the teachings, betiefs, customs, and ceremonies of the Indian child's
tribe so those may be incorporated into the Indian child's daily life, as well as services that address the issues
that have brought the Indian child and family 1o the attention of the department that are consistent with the
tribe's beliefs about child rearing, child development, and family wellness. Culturally appropriate services
may involve tribal representatives, extended family members, tribal elders, spiritual and cultural advisors,
tribal social services, individual Indian caregivers, medicine men or women, and natural healers. If the Indian
child's tribe establishes a different definition of culturally appropriate services, the court shall follow the
tribe's definition.

{€) "Department"” means the department of health and human services or a successor department or agency,

(f) "Extended family members™” means that term as defined by the law or custom of the Indian child's tribe
or, in the absence of that law or custom, means a person who has reached the age of 18 and who is the Indian
child's grandparent, aunt or uncle, brother or sister, brother-in-law or sister-in-law, niece or nephew, first or
second. cousin, or stepparent and includes the term "relative” as that term is defined in section 13a(j) of
chapter XITA.

{g) "Foster home or institution” means a child caring institution as that term is defined in section 1 of 1973
PA 116, MCL 722111,

(h) "Guardian” means a person who has qualified as a guardian of a minor under a parental or spousal
nomination or a court order issued under section 192 or 19¢ of chapter XHIA, section 5204 or 5205 of the
estates and protected individuals code, 1998 PA 386, MCL 700.5204 and 700.5205, or sections 600 to 644 of
the mental health code, 1974 PA 258, MCL 330.1600 to 330.1644. Guardian may also include a person
appointed by a tribal court under tribal code or custom. Guardian does not include a guardian ad litem.

(i) "Guardian ad litem® means an individual whom the court appoints to assist the court in determining the
child's best interests. A guardian ad litem does not need to be an attorney.

(j) "Indian" means any member of any Indian tribe, band, nation, or other organized group or community
of Indians recognized as eligible for the services provided to Indians by the secretary because of their status as
Indians, including any Alaska native village as defined in section 1602(c) of the Alaska native claims
settlement act, 43 USC 1602.

(k) "Indian child" means an unmarried person who is under the age of 18 and is either of the following:

(i) A member of an indian tribe.

(#i) Eligible for membership in an Indian tribe as determined by that [ndian tribe.

() "Indian child's tribe" means the Indian tribe in which an Indian child is a member or eligible for
membership. In the case of an Indian child who is a member of or eligible for membership in more than 1
tribe, the Indian child's tribe is the tribe with which the Indian child has the most significant contacts.

{m) "Indian child welfare act" means the Indian child welfare act of 1978, 25 USC 1901 to 1963.

(n) "Indian custodian” means any Indian person who has custody of an Indian child under tribal law or
custom or under state law or to whom temporary physicat care, custody, and control have been transferred by
the indian child's parent.

(o) "Indian tribe" or "tribe” means any Indian tribe, band, nation, or other organized group or community
of Indians recognized as eligible for the services provided to Indians by the secretary because of their status as
Indians, including any Alaska native village as defined in section 1602(c) of the Alaska native claims
settlement act, 43 USC 1602.

{p) "Indian organization" means any group, association, partnership. corporation, or other legal entity
owned or controlled by Indians, or a majority of whose members are Indians.
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(q) "Lawyer-guardian ad fitem” means an attorney appointed under section 21 of this chapter. A
lawyer-guardian ad litem represents the child, and has the powers and duties, as set forth in section 17d of
chapter XI1A. The provisions of section 17d of chapter XIIA also apply to a lawyer-guardian ad litem
appointed for the purposes of this chapter under each of the following:

(i) Section 5213 or 5219 of the estates and protected individuals code, 1998 PA 386, MCL 700.5213 and
700.5219.

(i) Section 4 of the child custody act of 1970, 1970 PA 91, MCL 722.24.

(iii} Section 10 of the child protection law, 1975 PA 238, MCL 722.630.

(r) "Official tribal representative” means an individual who is designated by the Indian child's tribe to
represent the tribe in a court overseeing a child custody proceeding. An official tribat representative does not
need to be an attorney.

(s) "Parent” means any biological parent or parents of an Indian child or any person who has lawfully
adopted an Indian child, including adoptions under tribal law or custom. Parent does not include the putative
father if paternity has not been acknowledged or established.

(t) "Reservation” means Indian country as defined in 18 USC 1151 and any {ands, not covered under that
section, title to which is either held by the United States in trust for the benefit of any Indian tribe or
individual or held by any Indian iribe or individual subject to a restriction by the United States against
alienation.

(u) "Secretary” means the Secretary of the Interior.

(v) "Tribal court” means a court with jurisdiction over child custody proceedings that is either a cotirt of
Indian offenses, a court established and operated under the code or custom of an Indian tribe, or any other
administrative body of a tribe that is vested with authority over child custody proceedings.

{w) "Ward of tribal court” means a child over whom an Indian tribe exercises authority by official action in
tribal court or by the governing body of the tribe.

History: Add. 2012, Act 565, imd. E(Y. Jan. 2, 2013:—Am. 2016, Act 26, Eff. May 30, 2016.

Popular name: Probate Code

7128.5 Best interests of child; duties of courts.

Sec. 5. In Indian child custody proceedings, the best interests of the indian child shall be determined, in
consuitation with the Indian child's tribe, in accordance with the Indian child welfare act, and the policy
specified in this section. Courts shall do both of the following:

(2) Protect the best interests of Indian children and promote the stability and security of Indian tribes and
families,

(b) Ensure that the department usces practices, in accordance with the Indian child welfare act, this chapter,
and other applicable law, that are designed to prevent the voluntary or involuntary out-of-home care
placement of Indian children and, when an out-of-home care placement, adoptive placement, or preadoptive
placement is necessary, place an Indian child in a placement that reflects the unique values of the Indian
child's tribal calture and that is best able to assist the Indian child in establishing, developing, and maintaining
a political, cultural, and social refationship with the Indian child's tribe and tribal community.

History: Add. 2012, Act 565, Imd. EfY. Jan. 2, 2013.

Popular name: Probate Code

712B.7 Jurisdiction; exclusive; emergency; transfer; good cause determination; right to
intervene or participate in proceeding; fuill faith and credit to public acts, records, and
judiciat proceedings.

Sec. 7. (1) An Indian tribe has exclusive jurisdiction over any child custody proceeding involving an Indian
child who resides or is domiciled within the reservation of that tribe. If a child is a ward of a tribal court, the
Indian tribe retains exclusive jurisdiction, regardless of the residence or domicile, or subsequent change in his
or her residence or domicile.

(2) The state court may exercise limited emergency jurisdiction if an Indian child who resides or is
domiciled within the reservation is temporarily off the reservation and the state has removed the Indian child
in an emergency situation to prevent imminent physical damage or harm to the Indian child. The court must
comply with the emergency removal hearing requircments outlined in Michigan court rules and sections 13a,
14, and 14a of chapter. X11A. The emergency jurisdiction terminates when the removal or placement is no
longer necessary to prevent imminent physical damage or harm to the Indian child.

(3) In any state coust child custody proceeding, for an Indian child not domiciled or residing within the
reservation of the Indian child's tribe, the court, in the absence of good cause to the contrary, shall transfer the
proceeding to the Indian tribe's jurisdiction, absent objection by either parent, upon the petition of either
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parent or the Indian custodian or the Indian child's tribe, provided that the transfer is subject to declination by
the tribal court of the Indian tribe.

(4) When a court makes a good cause determination under this section, adequacy of the tribe, tribal court,
or tribal social services shall not be considered.

(5) A court may determine that good cause not to transfer a case to tribal court exists only if the person
opposing the transfer shows by clear and convincing evidence that either of the following applies:

(a) The Indian tribe does not have a tribal court.

(b) The requirement of the parties or witnesses to present evidence in tribal court would cause undue
hardship to those parties or witnesses that the Indian tribe is unable to mitigate.

(6) In any state court child custody proceeding of an Indian child, the Indian custodian of the child and the
Indian child’s tribe have a right to intervene at any point in the child custody proceeding.

{7) Official tribal representatives have the right to participate in any proceeding that is subject to the Indian
child welfare act and this chapter.

(8) This state shail give full faith and credit to the public acts, records, and judicial proceedings of any
Indian tribe applicable to Indian child custody proceedings to the same extent given to the public acts,
records, and judicial proceedings of any other entity.

History: Add. 2012, Act 565, Imd. EfY. Jan. 2, 2013;—Am. 2016, Act 26, Eff. May 30, 2016.

Popular name: Probate Code

712B.9 Child custody proceeding; notification to parent, Indian custodian, and tribe;
additional preparation days; suspension of proceedings; prejudice by lack of notice;
determination as to which tribe child is member; circumstances leading to belief child is
an indian; determining, documenting, and contacting extended family; determination or
testimony by authorized person; documentation of efforts.

Sec. 9. (1) In a child custody proceeding, if the court knows or has reason to know that an Indian chiid is
involved, the petitioner shall notify the parent or Indian custodian and the Indian child's tribe, by registered
mail with return receipt requested, of the pending child custody proceeding and of the right o intervene. If the
identity or location of the parent or Indian custodian and the tribe cannot be determined, notice shall be given
to the secretary in the same manner described in this subsection. The secretary has 15 days after receipt of
notice to provide the requisite notice to the parent or Indian custodian and the tribe.

(2) No foster care placement or termination of parental rights proceeding shall be held until at least 10 days
after receipt of notice by the parent or Indian custodian and the tribe or the secretary. The parent or Indian
custodian or the tribe shall, upon request, be granted up to 20 additional days to prepare for the proceeding. 1f
the petitioner or court later discovers that the child may be an Indian child, all further proceedings shall be
suspended untit notice is received by the tribe or the secretary as set forth in this subsection. If the court
determines after a hearing that the parent or tribe was prejudiced by lack of notice, the prior decisions made
by the court shall be vacated and the case shall proceed from the first hearing. The petitioner has the burden of
proving lack of prejudice.

(3) The department shall actively seek to determine whether a child at initial contact is an Indian child. 1f
the department is able to make an initial determination as to which Indian tribe or tribes a child brought to its
attention may be a member, the department shall exercise due diligence to contact the Indian tribe or tribes in
writing so that the tribe may verify membership or eligibility for membership. If the department is unable to
make an initial determination as to which tribe or tribes a child may be a member, the department shall, at a
minimum, contact in writing the tribe or tribes located in the county where the child is located and the
sceretary.

(4) Circumstances under which a court, the department, or other party to a child custody proceeding has
reason to believe a child involved in a child custody. proceeding is an Indian include, but are not limited to,
any of the following: )

(a) Any party to the case, Indian tribe, Indian organization, or public or private agency informs the court
that the child is an Indian child.

(b} Any public or state-licensed agency involved in child protection services or family support has
discovered information that suggests that the child is an Indian child.

(c) The child who is the subject of the proceeding gives the court reason to believe he or she is an Indian
child.

(d) The residence or the domicile of the child, his or her biological parents, or the Indian custodian is
known by the court to be or is shown to be & predominantly Indian community.

(e) An officer of the court involved in the proceeding has knowledge that the child may be an Indian child.
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(5) The department shall exercise due diligence to determine, document, and contact the Indian child's
extended family members in accordance with the fostering connections to success and increasing adoptions
act of 2008. Public Law [10-351. If applicable, determinations and documentation should be conducted in
consultation with the child or parent’s tribe.

(6) A written determination or oral testimony by a person authorized by the Indian tribe to speak on its
behalf; regarding a child’'s membership or eligibility for membership in a tribe, is conclusive as to that tribe.

(7) The petitioner shall document all efforts made to determine a child's membership or eligibility for
membership in an Indian tribe and shall provide them, upon request, to the couri, Indian tribe, Indian child,
Indian chitd's lawyer-guardian ad litem, parent, or Indian custodian.

History: Add. 2012, Act 565, Imd. Eff. San. 2, 2013.

Popular name: Probate Code

712B.11 Examination of reports or documents by parties.

Sec. 11. Each party to a foster carc or termination of parental rights proceeding involving an Indian child
has a right to examine all reports or other documents filed with the court upon which any decision with
respect to that proceeding may be based.

History: Add. 2012, Act 565, Imd. Eff. Jan, 2, 2013,

Popular name: Probate Code

712B.13 Guardianship; adoptive placement; termination of parental rights; consent.

Sec. 13. (1) If both parents or Indian custodian voluntarily consent to a petition for guardianship under
section 5204 or 5205 of the estates and protected individuals code. 1998 PA 386, MCL 700.5204 and
700.5205, or if 2 parent consents to adoptive placement or the termination of his or her parenta! rights for the
express purposc of adoption by executing a release under sections 28 and 29 of chapter X, or consent under
sections 43 and 44 of chapter X, the following requirements must be met:

(a) To be valid, consent under this section must be exccuted on a form approved by the state court
administrative oftice, in writing, recorded before a judge of a court of competent jurisdiction, and
accompanied by the presiding judge's certificate that the terms and consequences of the consent were fully
explained in detail and were fully understood by the parent or Indian custodian. The court shall also certify
that either the parent or Indian custodian fully understood the explanation in English or that it was interpreted
into a language that the parent or Indian custodian understood. Any consent given before, or within 10 days
after, birth of the Indian child is not valid.

(b) Notice of the pending proceeding must be given as prescribed by Michigan supreme court rule, the
Indian child welfare act, and section 9 of this chapter.

{c) The voluntary custody proceeding shall be conducted in accordance with Michigan supreme court rules
and the following statutes:

() In a guardianship proceeding under section 5204 or 5205 of the estates and protected individuals code,
1998 PA 386, MCL 700.5204 and 700.52085, section 25 of this chapter also applies.

(if} In an adoption proceeding, section 27 of this chapter also applies.

(2) Consent described under subsection (1) must contain the following information:

(a) The Indian child's name and date of birth.

(b) The name of the Indian chiid's tribe and any identifying number or other indication of the child's
membership in the tribe, if any.

{c) The name and address of the consenting parent or Indian custodian.

(d) A sworn statement from the translator, if any, attesting to the accuracy of the transiation.

(e} The signature of the consenting parent, parents, or Indian custodian recorded before the judge, verifying
an oath of understanding of the significance of the voluntary placement and the parent's right to file a written
demand to terminate the voluntary placement or consent at any time.

(f) For consent for voluntary placement of the Indian child in foster care, the name and address of the
person or entity who will arrange the foster care placement as well as the name and address of the prospective
foster care parents if known at the time,

(g) For consent to termination of parenial rights or adoption of an indian child, in addition to the
information in subdivisions (a) to (f), the name and address of the person or entity that will arrange the
preadoptive or adoptive placement. )

(3) If the placement is for purposes of adoption, a consent under subsection (1) of the Indian child's parent
must be executed in conjunction with either a consent to adopt, as required by sections 43 and 44 of chapter
X, or a release, as required by sections 28 and 29 of chapter X. A parent who executes a consent under this
section may withdraw his or her consent at any time before entry of a final order of adoption by filing a
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written demand requesting the return of the Indian child. Once a demand is filed with the court, the court shall
order the return of the Indian child. Withdrawal of consent under this section constitutes a withdrawal of a
release executed under sections 28 and 29 of chapter X or a consent to adopt exccuted under sections 43 and
44 of chapter X.

(4) A parent or Indian custodian who executes a consent under this section for the purpose of guardianship
may withdraw his or her consent at any time by sending written notice to the court substantially in compliance
on a form approved by the state court administrative office that the parent or Indian custodian revokes consent
and wants his or her Indian child returned.

(5) A release executed under sections 28 and 29 of chapter X during a pendency of a proceeding under
section 2(b) of chapter XIIA is subject to section 15 of this chapter. If the release follows the initiation of a
proceeding under scction 2(b) of chapter XIIA, the court shall make a finding that culturally appropriate
services were offered.

{6) A parent who executes a consent to adoption under sections 43 and 44 of chapter X may withdraw that
consent at any time before eniry of a final order for adoption by filing notification of the withdrawal of
consent with the court. In a direct placement, as defined in section 22(o} of chapter X, a consent by a parent or
guardian shalt be accompanied by a verified statement signed by the parent or guardian that contains all of the
following:

(a) That the parent or guardian has received a list of community and federal resource supports and a copy
of the written document described in section 6(1)(c) of the foster care and adoption services act, 1994 PA 204,
MCL 722.956.

{b) As required by sections 29 and 44 of chapter X, that the parent or guardian has received counseling
related to the adoption of his or her Indian child or waives the counseling with the signing of the verified
statement.

(c) That the parent or guardian has not reccived or been promised any money or anything of value for the
consent to adoption of the Indian child, except for lawful payments that are itemized on a schedule filed with
the consent.

{d) That the validity and finality of the consent are not affected by any collateral or separate agreement
between the parent or guardian and the adoptive parent.

(e) That the parent or guardian understands that it serves the welfare of the Indian child for the parent to
keep the child placing agency, court, or department informed of any health problems that the parent develops
that could affect the Indian child.

(f) That the parent or guardian understands that it serves the welfare of the Indian child for the parent or
guardian to keep his or her address current with the child placing agency, court, or department in order to
permit a response to any inquiry concerning medical or social history from an adoptive parent of a minor
adoptee or from an adoptee who is 18 years or older.

History: Add. 2012, Acl 565, Imd. Eff, Jan. 2, 2013;—Am. 2016, Act 26, Eff. May 30. 2016.

Popular name: Probate Code

712B.15 Failure of parent to provide consent; requirements; removal of child from parent or

Indian custodian; clear and convincing evidence; termination of parental rights; remedial

services and rehabilitative programs; determination that continued custody likely to resuit

in serious emotional or physical damage.

Sec. 15. {1} If an Indian child is the subject of a child protective proceeding under section 2(b) of chapter
XIIA, including instances in which the parent executed a release under section 28 of chapter X during the
pendency of that proceeding, or a guardianship proceeding under section 5204 or 5205 of the estates and
protected individuals code, 1998 PA 386, MCL 700.5204 and 700,5205, and if a parent does not provide
consent as described in section 13 of this chapter, or a guardianship proceeding under section 19a or 19¢ of
chapter X11A, the following requirements must be met:

(2) Notice of the pending proceeding must be given as prescribed by Michigan supreme court rule, the
Indian child welfare act, and section 9 of this chapter.

(b) The proceeding shall be conducted in accordance with Michigan supreme court rules and subsections
(2} 1o (4).

{c) Section 25 of this chapter applics in a guardianship proceeding under section 5204 or 5205 of the
estates and protected individuals code, 1998 PA 386, MCL 700.5204 and 700.5205.

{2) An Indian child may be removed from a parent or Indian custodian, placed into a foster care placement,
or, for an Indian child already taken into protective custody, remain removed from a parent or Indian
custodian pending further proceedings, only upon clear and convincing evidence that active efforts have been
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made to provide remedial services and rehabilitative programs designed to prevent the breakup of the Indian
family, that the active efforts were unsuccess{ul, and that the continaed custody of the Indian child by the
parent or Indian custodian is likely to result in serious emotional or physical damage to the Indian child. The
active efforts must take into account the prevailing social and cultural conditions and way of life of the Indian
child's tribe. The evidence must include the testimony of at least 1 qualified expert witness, who has
knowledge of the child rearing practices of the Indian child’s tribe, that the continued custody of the Indian
child by the parent or Indian custodian is likely to result in serious emotional or physical damage 10 the Indian
child.

(3) A party seeking a termination of parental rights to an Indian child under state taw must demonstrate to
the court's satisfaction that active efforts have been made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian family and that the active efforts were unsuccessful.

(4) No termination of parental rights may be ordered in a proceeding described in this section without a
determination, supported by evidence beyond a reasonable doubt, including testimony of at least 1 qualified
expert witness as described in section 17, that the continued custody of the Indian chiid by the parent or
Indian custodian is likely to result in serious emotional or physical damage to the Indian child.

(5) Any Indian child who is the subject of any action for termination of parental rights under state law, any
parent or Indian custodian from whose custody the Indian child was removed, and the Indian child's tribe may
pelition any court of competent jurisdiction to invalidate the action upon a showing that the action violated
any provision of this section.

History: Add. 2012, Act 565, Imd. Eff. Jan. 2, 2013:—Am. 2016, Act 26, Eff. May 30, 2016.
Popalar aame: Probate Code

712B.17 Qualified expert witness.

Sec. 17, (1) If the testimony of a quatified expert witness is required, the court shall accept either of the
following in the following order of preference:

(a) A member of the Indian child's tribe, or witness approved by the Indian child's tribe, who is recognized
by the {ribal community as knowledgeable in tribal customs and how the tribal customs pertain to family
organization and child rearing practices.

(b) A person with knowledge, skill, experience, training, or education and who can speak to the Indian
child's tribe and its customs and how the tribal customs pertain to family organization and child rearing
practices.

(2) A party w a child custody proceeding may present his or her own qualified expert witness to rebut the
testimony of the petitioner's qualified expert witness.

History: Add. 2012, Act 565, Imd. Efl. Jan. 2, 2013,

Popalar name: Probate Code

712B.19 improper removal of child from custody.

Sec. 19. If a court determines at a hearing that a petitioner in an Indian child custody proceeding has
improperly removed the child from custody of the parent or indian custodian or has improperly retained
custody after a visit or other temporary relinquishment of custody, the court shali decline jurisdiction over the
petition and immediately return the child to his or her parent or Indian custodian unless returning the child to
his or her parent or Indian custodian would subject the child to a substantial and immediate danger or threat of
danger.

History: Add. 2012, Act 565, Imd. Eff. Jan. 2, 2013.

Papular pame: Probate Code

712B.21 Appomtment of counsel.

Sec. 21. (1) In a case in which the court determines indigency, the parent or lndlan custodian has the right
10 court-appointed counsel in a removal, placement, or termination proceeding. The court may, in its
discretion, appoint counsel for the child upon a finding that the appointment is in the best interest of the child.
If state law makes no provision for appointment of counsel in those proceedings, the court shall promptly
notify the secretary upon appoiniment of counsel.

(2) If state law does not require the appointment of a lawyer-guardian ad litem for the child, the court may,
in its discretion, appoint a lawyer-guardian ad litem for the child upon a finding that the appointment is in the
best interest of the child.

History: Add. 2012, Act 565, Imd. £6f. Jan. 2, 2013,

Popalar name: Probate Code
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712B.23 Placement; least restrictive setting; order of preference; documentation.

Sec. 23. (1) Except for a placement for guardianship under section 5204 or 5205 of the estates and
protected individuals code, 1998 PA 386, MCL 700.5204 and 700.5205, where both parents submit a consent
for the guardianship, an Indian child shall be placed in the least restrictive setting that most approximates a
family and in which his or her special needs, if any, may be met. The child shall be placed within reasonable
proximity to his or her home, taking into account any special needs of the child. Absent good cause to the
contrary, the foster care or preadoptive placement of an Indian child must be in the following order of
preference:

(a) A member of the Indian child's extended family.

(b) A foster home licensed, approved, or specified by the Indian child's tribe.

(c) An Indian foster home licensed or approved by the depariment.

{d} An institution for children approved by an Indian tribe or operated by an Indian organization that has a
program suitable to meet the Indian child's needs.

{2) Absent good cause to the contrary, the adoptive placement of an Indian child must be in the following
order of preference:

(a) A member of the child's extended family.

(b) A member of the Indian child's tribe.

(c) An Indian family. .

(3) The burden of establishing good cause not to follow the order of preference is on the party requesting
the deviation.

(4) The court shall not find good cause to deviate from the placement preferences stated in this section
without first ensuring that all possible placements required under this section have been thoroughly
investigated and eliminated. All efforts made under this section must be provided to the court in writing or
stated on the record. The court shall address efforts to place an Indian child in accordance with this section at
cach hearing until the ptacement meets the requirements of this section.

(5) The court's determination of good cause to not follow the order of preference shall be based on 1 or
more of the following conditions:

(a) A request was made by a child of sufficient age.

(b) A child has an extraordinary physical or emotional need as established by testimony of an expert
witness.

(6) In the case of a placement under subsection (1) or (2), if the Indian child's tribe establishes a different
order of preference, the department or court ordering the placement shall follow the tribe's order of
preference.

(7) A record of each placement of an Indian child shali be maintained by the department or court
evidencing the efforts to comply with the order of preference specified in this section. The record shall be
made availabie at any time upon the request of the secretary or Indian child's tribe.

{8) The standards to be applied in meeting the placement preferences established in this section shal! be the
prevailing social and culitural standards of the Indian tribe or tribes in which the parent or extended family
resides or maintains social and cultural ties.

(9) Nothing in this chapter or section prevents the emergency removal, protective custody, or subsequent
placement of an Indian child who is a resident of or is domiciled on a reservation but is temporarily located
off the reservation.

(10) All efforts made to identify, locate, and place a child according to this section shall be documented
and, upon request, made available to the court, tribe, Indian child, Indian child’s lawyer-guardian ad litem,
parent, or [ndian custodian,

History: Add. 2012, Act 565, Imd. EfY. Jan. 2, 2013

Poputar name: Probate Code

712B.25 Involuntary guardianship; investigation; report; notice of pending proceeding;
consent; withdrawal, termination of voluntary guardianship; potential applicability of

Indian child welfare act.

Sec. 25. (1) if a petition for a guardianship is filed and is determined to be involuntary under section 15 of
this chapter and the court knows or has reason to know that the child is an Indian child, the court may order
the department or a court employee to conduct an investigation of the proposed guardianship and file a written
report of the investigation. In addition to the information required in section 5204 of the estates and protected
individuals code, 1998 PA 386, MCL 700.5204, the report must include, but is not limited to, the following
information:
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{a) Whether the child is or is not an Indian child.

{b) The identity and location of the Indian child's parents, if known.

(c) f the child is an Indian child, the report must also address all of the following:

(f) The tribe or tribes of which the Indian child is a member or eligible for membership.

(i} If the Indian child and family need culturally appropriate and other services to preserve the Indian
family.

(#ii) The identity and location of extended family members and if no extended family members can be
found, what efforts were made to locate them.

(2) Notice of the pending proceeding must be given as prescribed by Michigan supreme court rule, the
Indian child welfare act, and section 9 of this chapter. If the court knows or has reason to know that the
proceeding involves an Indian child, the court shall conduct a hearing to determine all of the following:

(a) If the tribe has exclusive jurisdiction. If so, the court shall issue an order terminating the guardianship
or dismissing the petition.

(b) If the current placement with the guardian meets the placement requirements in section 23 of this
chapter.

(c) if it is in the Indian child's best interest to order the guardianship.

(d) if a lawyer-guardian ad litem should be appointed to represent the Indian child.

(3) If a petition for guardianship is filed and is to be accompanied by a consent to a voluntary placement of
an Indian child, the consent must be executed in accordance with section 13 of this chapter. If the Indian
child's parents do not execute a consent under section 13 of this chapter, the petition is considered to be for an
involuntary guardianship and the requirements of section 15 of this chapter must be met.

(4) A parent or Indian custodian who executes a consent under this section for the purpose of voluntary
guardianship may withdraw his or her consent at any time by sending written notice to the court substantially
in compliance on a form approved by the state court administrative office that the parent or Indian custodian
revokes consent and wants his or her Indian child returned.

(5) The voluntary guardianship is terminated when the court receives from a parent or Indian custodian
notice to withdraw consent to the guardianship, and the Indian child shall be immediately returned to the
parent or Indian custodian.

(6) If the court discovers a child may be an Indian child after a guardianship is ordered, the court shatl
provide notice of the guardianship and the potential applicability of this chapter and the Indian child welfare
act, in compliance with Michigan court rules, this chapter, and the indian child welfare act, to the tribe, the
parents or Indian custodian, and the current guardian on a form approved by the state court administrative
office.

History: Add. 2012, Act 565, imd. Eff. Jan. 2, 2013—Am. 2016, Act 26, Eff. May 30, 2016.

Popular aame: Probate Code

712B.27 Voluntary placement consent; visitation; notice of pending proceeding; providing
certain information to Indian individual reaching age of 18; withdrawal of consent by
parent; petition for return of custody.

Sec. 27. (1) If a release or consent to adoption under chapter X is executed, consent to voluntary placement
of an Indian child must also be executed by both parents of the Indian child in accordance with section 13 of
this chapter.

{2) At any time during an adoption proceeding, a court may order visitation between the Indian child and 1
or more members of the Indian child's tribe and extended family members.

(3) Notice of the pending proceeding must be given as prescribed by Michigan supreme court rule, the
Indian child welfare acl, and section 9 of this chapter.

(4) Upon application by an Indian individual who has reached the age of 18 and who was subject to
adoptive placement, the court that entered the order of adoption shall inform the individual of his of her tribal
affiliation, if known, of the individual's biological parents, and provide any information as necessary to
protect any rights from the individual's tribal relationship. -

(5) After the entry of a final order of adoption of an Indian child in any state court, the parent may
withdraw consent on the grounds that consent was obtained through fraud or duress and may petition the court
to vacate the final order of adoption. Upon a finding that the consent was obtained through fraud or duress,
the court shall vacate the final order of adoption and return the child to the parent. No adoption that has been
effective for at least 2 years may be invalidated under the provisions of this subsection unless atherwise
permitted under state law,

{6) Notwithstanding state law to the contrary. whenever a final order of adoption of an Indian child has
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been vacated or set aside or the adoptive parents voluntarily consent to the termination of their parental rights
to the child, a biological parent or prior Indian custodian may petition for retum of custody and the court shall
grant the petition unless there is a showing, in a proceeding subject to the provisions of scction 1912 of the
Indian child welfare act, 25 USC 1912, that the return of custody is not in the best interests of the child.
History: Add. 2012, Act 565, Imd. EfT. Jan. 2, 2013,
Popular name: Probate Code

712B.29 Child taken into custody under section 14 of chapter XilA; termination of
subsequent placement; condition; initiation of child custody proceeding; duties of court.

Sec. 29. (1) If an Indian child is taken into custody under section 14 of chapter XIIA, the subsequent
placement shall terminate immediately when the removal and placement are no longer necessary to prevent
imminent physical damage or harm (o the child.

(2) If a child is taken into custody under section 14 of chapter XiIA and the child is under the exclusive
Jjurisdiction of an Indian tribe or is domiciled on a reservation but temporarily located off the reservation, the
court shall immediately initiate a child custody proceeding and do either of the following:

(a) Transfer the child to the jurisdiction of the appropriate indian tribe.

{b) Retum the child to the parent or Indian custodian.

History: Add. 2012, Act 565, Imd. EfT. Jan, 2, 2013.

Popular name: Probate Code

712B.31 Agreements.

Sec. 31. (1) The state is authorized to enter into agreements with tribes in this state regarding the care and
custody of Indian children, funding of the care and custody of indian children, and jurisdiction over child
custody proceedings, including agreements that may provide for transfer of jurisdiction on a case-by-case
basis and agreements that provide for concurrent jurisdiction between the state and Indian tribes.

(2) Unless the agreement provides otherwise, both of the following apply:

(a) The agreements described in subsection (1) may be revoked by either party upon 180 days' written
notice to the other party.

{b) Revocation of an agreement does not affect any action or proceeding over which the court already has
jurisdiction. :

History: Add. 2012, Act 565, imd. Eff. Jan. 2, 2013.

Poputar name: Probate Code

712B.33 Department review of cases; monitoring; standards and procedures.

Sec. 33. The department, in consultation with Indian tribes in this state, shall establish standards and
procedures for the department's review of cases subject to this chapter and methods for monitoring the
department's compliance with provisions of the Indian child welfare act and this chapter.

History: Add. 2012, Act 565, Imd. EfY. Jan. 2, 2013.

Popular name; Probate Code

712B.35 Providing secretary and tribal enroliment officer with copy of court decree or order;
other information.

Sec. 35. (1) A Michigan court entering a fina! decree or order in any Indian child adoptive placement shall
provide the secretary and the tribal enrollment officer of the appropriate tribe with a copy of the decree or
order together with other information as may be necessary to show the following:

{a) The name, date of birth. and tribal affiliation of the child.

(b) The names and addresses of the biological parents, if known.

(c) The names and addresses of the adoptive parents.

(d) The identity of any agency having files or information relating w the adoptive placement.

(2) if court records contain a statement of identifying information of the biological parent or parents that
their identity remains confidential, the court shall include the statement of identifying information with the
other information sent to the secretary and the tribal enroliment officer of the appropriate Indian tribe
described in subsection (1).

History: Add. 2012, Act 565, Imd. Eff. Jan. 2, 2013.

Popular name: Probate Code

7128B.37 Census.

Sec. 37. The department shall publish annually a census with no individually identifiable information of all
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Indian children in the department’s care and custody. The census shall include, by county and statewide,
information rcgarding the Indian children on all of the following:

(a) Legal status.

(b) Placement information and whether it complies with this chapter.

(c) Age.

(d) Sex.

{e) Tribe in which the child is a member or eligible for membership.

(1) Accumulated length of time in foster care.

(g) Other demographic information considered appropriate concerning all Indian children who are the
subject of child custody proccedings.

History: Add. 2012, Act 565, Imd. EfF. Jan. 2. 2013,

Popular name; Probate Code

712B.39 Invalidation of actions; petition.

Sec. 39. Any Indian child who is the subject of an action for foster care placement or termination of
parental rights under state law, any parent or Indian custodiari from whose custody an Indian child was
removed, and the Indian child's tribe may petition any court of competent jurisdiction to invalidate the action
upon a showing that the action violated any provision of sections 7, 9, 11, 13, 15, 21, 23, 25, 27, and 29 of
this chapter.

History: Add. 2012, Act 565, Imd. EfT. Jan. 2, 2013.

Popular name: Probate Code

7128.41 Severability.

Sec. 41. If any provision of this chapter or its application to any person or circumstance is held invalid for
any reason in a court of competent jurisdiction, the invalidity does not affect other provisions or any other
application of this chapter that can be given effect without the invalid provision or application. For this
purpose, the provisions of this chapter are severable.

History: Add. 2012, Act 565. 1md. Eff. Jan. 2, 2013.

Popular name: Probate Code
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MIAMI TRIBE OF OKLAHOMA
CHILDREN’S CODE

CHAPTER 1 - MIAMI TRIBE OF OKLAHOMA CHILDREN'S CODE

1.1 SECTION 1: AUTHORITY AND PURPOSE

113

This Code is enacted pursuant 10 authority vested in the Miami Tribe of Oklahoma pursuant to
the Tribal Constitution, Article VI, Section 1.

1.1.2
The Children’s Code shall be interpreted and construed to fulfill the following purposes:

(a) to provide for the welfare, care and protection of the child/children of the Miami
Tribe of Oklahoma;

(b) to preserve the unity of the family, preferably by scparating the child/children ﬁ-om
his/her Parent(s) only when necessary;

(c) to facilitate return of tribal child/children to the jurisdiction of the Miami Tribe of
Oklahoma.

1.2 SECTION 2: JURISDICTION

1.2.1

Tribal Proceedings Involving a Miami Tribe of Oklahoma Child.

(a) The Court has exclusive, original jurisdiction of a proceeding involving 2 chuld/chlldxem
who is an enrolled member of the Miami Tribe of Oklahoma, or is or eligible for
enroliment with the Miami Tribe of Oklahoma, and resides within the Miami Tribe of
Oklahoma territorial jurisdiction.

(b) The Court has concurrent jurisdiction of a proceeding involving a child/children who is
an enrolled member of the Miami Tribe of Oklahoma, or is or cligible for enrollment with
the Miami Tribe of Oklahoma, and resides outside of the Miami Tribe of Oklahuma
territorial jurisdiction.




1.2.2

Tribal Proceedings Involving Other Minor Indian Children.

(a) The Court has concurrent jurisdiction over an Indian child/children who is a member
of any other Indian Tribc and resides within the Miami Tribe of Oklahoma territorial
- jurisdiction, and the child/children is alleged to be a minor(s)-in-need-of-care.
1.2.3

Other Proceedings:

{a) termination of parental rights ‘
(b) adoption
(¢) custody
(d) guardianship
1.24
State Proceedings. The Coutt shall also exercise jurisdiction over:
{a) a child/children who is an cnrolled member of the Miami Tribe o.f Oklahoma, or is
eligible for enrollment with the Miami Tribe of Oklahoma, living either within or

outside of the jurisdictional territory of the Miami Tribe of Oklahoma, in proceedings
covered by the Indian Child Welfare Act pending in state courts or other tribal courts.

1.25
Jurisdiction Over Adults.

(a) Jurisdiction as a Matter of Law. In any case in which a child/children has come
within the jurisdiction of the court, the court 'shall have authority to exercise
jurisdiction over the adults to the extent necessary to make proper disposition of each
case, including suthority to punish for contempt cither in or out of the court’s

presence.

(b) Consent to Jurisdiction, Any adult living oft/outside of the Miami Tribe’s termitorial
jurisdiction who obtains custody of a child/children, however designated, from the

" court either personally or as the result of association with an agency or institution Lo
which custody has been awarded, shall be deemed to have consented to the
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Jurisdiction of the court for all purposes or actions in any way related to such Custody
of the child/children.

(c) Procedures Applicable to Adults. Except when specific procedures are otherwise
specified in this Code, all matters concerning adults or the rights of any adult which
come before the court need not be handled according to procedures establish by the
court, but rather may be handled in an informal manner.

{d) Termination of Continuing Jurisdiction. Jurisdiction obtained by the court of a
child/children under this Code shall continuc until the child/children becoraes
eighteen (18) years of age or the case is dismissed or the underlying Order expires; at
which time the continuing jurisdiction of the court shall terminate.

1.3 SECTION 3: DEFINITIONS

1.3.1
"Abandon" means:

(a) when a Pareni(s) or legal Guardian leaves e child without provision for care or
support, and the Parent(s) whereabouts cannot be ascertained;

(b) the Parent(s) has failed, for a period of six (6) consccutive months, to maintain a
significant parental relationship with a child/children through visitation or
communication in which incidental or token visils or communication are not
considered significant;

(c) the Parent(s) has failed to respond to notice of Deprived Child/Children proceedings
after receiving proper service; .

(d) when a Parent(s) or legal Guardian{s) does not provide thc proper care of a
child/children, or whose home is unfit for a child/children by rcason of neglect, abuse,
" cruelty, or depravity; .

“Adjudicatory Hearing” means a hearing to determine whether the allegations of a petition
pursuant to this Code, alleging a child/children 1o be neglected or deprived, in-need-of
supervision, or delinquent, are supported by evidence,

“Case Plan” means a written document also known as a “Treatment Plan” stating the services
and actions needed to be completed by the Parent(s), Guardian(s), or Custodian(s) before a
Deprived Child/Children can be returned home.

“Child” or “Indian Child” (plural “Children™ or “Indian Children”) medns an unmarried person
who is under age eighteen (18) and is either a) a citizen of a federally-recognized Tribe, or b) is
c¢ligible for enroliment in an Indian Tribe, and is the biological child/children of a member of an




Indian Tribe. For purposes of this Code, child/children shall be interpreted to mean Indian
child/children.

“Children’s Code” means the Children’s Code for the Miami Tribe of Oklahoma.

"Children's Court” means the Miami Tribe of Oklahoma District Court when exercising
Jjurisdiction pursuant to this Code. ) - e o

“Children's Court Judge" means any duly appointed Judge of the Miami Tribe of Oklahoma
District Court when exercising jurisdiction under this Code. '

“Custodian" means one who has physical Custody of and who is providing food, shelter, and
supervision to a minor(s).

“Child Neglect” means an abandon child/children, or failure or omission of a person rcsponsﬁale
for the health, safety or welfare of a child/children, to provide any of the following:

(a) adequate food clothing, shelter, medical care, or supervision; or who lacks proper
parental care through actions or omissions of the Parent(s), Guardian(s), cr

Custodian(s);

(b) special care made necessary by the physician or mental condition of the
child/children.

“Custody” means the care and control of a child/children.

“Deprived Minor” means a child:

(a) whose Parent(s), Guardian(s), or Custodian(s) has subjected him to chiid abuse, or
whose Parent(s), Guardian(s), or Custodian(s) has enabled or allowed another 10
subject the child to child abuse without taking lawful means to stop such child abuse
or prevent it from recurring;

(b) who lacks proper parental care through the actions or omissions of the Parent(s),
Guardian(s), or Custodian(s);

(c) whaose environment is injurious to the child’s/children’s welfare;

(d) whose Parent(s), Guardian(s), or Custodian{s) fails or refuses to provide proper or
necessary subsisience, cducation, medical care, or any other care necessary for the
child's/children’s health, guidance, or well-being, whether because of the fault of the
Parent(s), . Guardian(s) or Custodian(s), or because the Parent(s), Guardian(s) or
Custodian(s) does not have the ability or resources to provide for the child/children;

(¢) who is homeless due to, or without the fault of, his Parent(s), Guardian(s), or
Custodian(s);




(f) who has been abandon by his Parent(s}, Guardian(s), or Custodian(s);

(g) who is in need of special care or treatment because of the child’s/children’s physical
or mental condition, and the child's/children’s Parent(s), Guardian(s) or Custodian(s)
is unable or willfully fails to provide such special care and treatment;

{h) who has been born to a Parent(s) whosc parental rights to another child/children have
been involuntarily terminated by the court and the conditions which led to the making
of the finding, which resulted in termination of the parental rights of the Parent(s) to
the other child/children, have not been corrected; ‘

(i) whose Parent(s), Guardian(s) or Custodian(s} has subjected another child/childres to
abuse or neglect or has allowed another child/children to be subjected fo abuse or
neglect and is cutrently a respondent in a deprived proceeding. :

“Disposition™ means the finaf determination of a matter (as a case or motion) by the court.

“Disposition Hearing” means a hearing in which the court must determine what treatment or
scrvices should be ordercd for the family and/or the child/children, and the placement of the
child/children during such period.

“Emergency Custody” means custody of a child/children taken pursuant to this Code with a court
order prior to adjudication.

“Emergency Custody Order” means an order that may be issued by the court upon a sworn
written statement of facts showing that Probable Cause cxists to believe that a minor(s) is a
deprived or neglected minor(s).

“Emancipation” means a procedure by which a child/children who is over sixteen ( 16) years of
age and who has, with the real or Parent(s) assent of his Parent(s), demonstrated..his
independence from his Parcat(s) in matters of care, Custody and carnings may petition the court
for recognition of such status. .

“Emergency Custody” means a child/children taken into protective Custody prior to the ﬁli;xg of
a petition for femporary Custody. (Section 26.10)

“Foster Care™ means the private residence of a Tribal Resource Parent who provides Foster Care
for a child/children,

“Guardian” means an individual who has been appointed by a cours with the duty to care for
another's person or property. '

"Guardian Ad Litem" means an adult appointed by the court 10 represent the best interests of 3
minor in any proceeding to which he/she may be a party.




“Indian Child” means any unmarried or un-emancipated person who is under the age of eighteen
(18) and is either:

a. a member of a federally-recognized Indian tribe, or

b. is eligible for membership in a federally-recognized Indian tribe and is the biological
child/chitdren of an enrolled member of an Indian tribe. ‘

“ICW™ means [ndian Child Welfare program, a branch of the Tribe’s social services department.
“Neglected Minor” means a deprived chiid.
"Parent” includes a natural or adoptive Parent(s), or a Pareni(s) established by law.

“Permanency Plan” means a written document that includes the speific steps needed to pursue
the identified permanency goal for the child/children.

“Permanent Custody” means court-ordered Custody of an adjudicated deprived child/children
whose parental rights have been terminated.

“Presenting Officer” means the atiorney designated by Leadership to carry out the functions
defined under this Code.

“Probable Cause" exists where the facts.and circumstances within a judge's knowledge and of
which he/she has reasonable trustworthy information are sufficient in themselves to warrant a
person of reasonable caution to believe that the minor is a minor-in-need-of-care.

“Protective Custody” mcans custody of & child/children taken pursuant to this Code, without a
court order. ‘

“Sexnal Abuse” includes but is not limited to rape, incest, or lewd or indecent acis or proposals,
made to & child/children by any person. :

“Shelter Care” means a residential facility which provides care and services for minor(s).

“Termination of Parental Rights” means the end of a legally-recognized parent-child
relationship, which may be voluntary or involuntary.

“Tribal Law Enforcement” means the Miami Tribe of Oklahoma Police; or a police officer of a
federally recognized tribe.

“Transfer Proceeding” means any proceeding to the court to grant, accept, or decline transfer of
any child/children’s casc from or to the courts of any Indian tribe or state authorized by tribal,
federal, or state law. : -
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1.4 SECTION 4: THE COURT SYSTEM

1.4.1

Establishment. There is hereby established for the Miami Tribe of Oklahoma the Miami Tribe
of Oklahoma District Court Children's Court to heat and determine matters pursuant to this
Code. The Children's Court shall consist of one Judge (Chief Judge) as appointed by the Tribal
Business Committee. ’

142

Powers and Duties of Children's Court Judge. In carrying out duties and powers specifically
enumerate under the Children's Code, the Judge of the court, who shall also serve as the District
Court Judge, shall have all powers and duties as the Judge of the Miami Tribe of Oklzhoma

District Court Children’s Court.
1.43

Cooperation and Grants, The court is authorized to cooperate fully with any Federal, State,
Tribal, public or private agency in order to participate in any diversion, rchabilitation or training
programs and to receive grants-in-aid to carry out the purposes of this Code (subject to-the
approval by the Tribal Council of expenditure of funds).

1.44

Social Services. The court shall utilize such social services as may be furnished by any Tribal,
Federal, or State agency, PROVIDED that it is economically administered without unnecessary
duplication and expense.
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Contracts. The court may negotiate comtracts with Tribal, Federal, or State agencies and
Departments on behalf of the Tribal Business Committee for the care and placement of minors
whose status is adjudicated under this Code, subject to the approval of the Tribal Council before
expenditure of funds.

1.4.6

Transfer From State Courts. The Court may accept or decline state court transfers of
childfchildren Custody Proceedings.

1.4.7
Disqualification. In the event that a Tribal Judge is unable to hear and determine a matter due to

absence, illness, or conflict of interest, the Tribal Business Committee shall have authority to
appoint a substitute Judge.




1.5 SECTION 5:_THE INDIAN CHILD WELFARE WORKER

The Tribal Indian Child Welfare worker shall be an employee of the Miami Tribe of Oklahoma,
Social Services Department and shall have the following authority and duties:

151 . L . . N Lo REERN N
To accept referrals regarding minor(s) alleged to be in need of care,
152 |

To investigate the circumstances of a minor(s) alléged to be in need of care and to seck the
assistance of Tribal Law Enforcement Officer’s, if necessary. :

1.5.3
To make such other investigations as ordered by the Children's Court or authorized by this court.
1.5.4

To develop case plans concerning any minor(s), if ‘an investigation supports an administrative or
judicial finding that the minot(s) is in need of care.

1.5.5

To make reports to the Children's Court and to provide information or referrals to recogns ized
child welfare agencics having an interest or service role concerning a tribal child/children.

1.5.6

To maintain a confidential system of records, subject to disclosure to a non-party only upon
order of the Children’s Court. '

1.5.7

Subject to the approval of the Tribal Business Cummmee negotiate service agrcemcms with
other recognized child welfare agencies.

1.5.8

Pending a determination of the minor(s) status to prevent risk of immediate harm by or to thc
minor(s), take into emergency Custody and provide emergency placements.
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1.6 SECTION 6: GUARDIAN AD LITEM

1.6.1

Appointment. The court, under any procceding(s) authorized by this Code, may appoint, for the
purposes of that proceeding(s), a Guardian Ad Litem (G.A.L.) for a minoi(s), except where the
Court finds that a Parent(s), Guardian(s), or Custodian(s), is willing and able to effectively
represent the best interests of the minor(s).

1.6.2

Qualifications. The G.A.L. must be familiar with the rights of child/children and the provisions
of this Code.

1.63

Duties, The G.A.L. shall, represent the minor(s) best interests in any proceeding required by the
court and make recommendations to the court on disposition.

1.64
The court shall compensate the G.A L. if fees are invoiced. The court may order one or more of
the parties involved in the case to reimburse the court for the G.A.L. fees. If more than one party

is deemed to be responsible for G.ALL. fees, the court shall determine to what exient each party
is responsible and the time frame to reimburse the court for the G.A.L. fecs.

1.7 SECTION 7: PRESENTING OFFICER
1.7.1

The Miami Tribe of Oklahoma Children's Court Presenting Officer position shall be filled by the
tribe’s attorney whom shall carry out the dutics and responsibilities set forth in this Code.

1.7.2

The Presenting Officer's qualifications shall be the same as the qualifications for the official who
acts as prosecutor for the adult tribal count.

1.7.3

The Presenting Officer shall represent the Miami Tribe of Oklahoma in all proceedings under
this Code. -
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1.8 SECTION 8: PARTIES

1.8.1

In any proceeding(s) the following parties shall be entitled to participate:
(a) the minor(s) and the appointed G:A:L. or other representative, - ' -

(b) the minor(s) Parent(s), Custodian(s), or Guardian{s).

{c) the Miami Tribe of Oklahoma District Court.

(d) any other tribal government or non-tribal child welfare agency having an independeni
legal interest in the welfare of the minor(s).

1.8.2

A member of the extended family, upon.a motion and determination by-the Children's Court that ~-

the interests of the minor(s) will be best protected by allowing such participation may intervene
in a proceeding under this Code.

1.83

Any party may be represented by counsel of his or her own choosing at the parties’ own expense.
The Miami Tribe District Court or Children's Court shall not be required to provide counse! for
any party, except in situations where it is ordered by the court.

1.84

Any party or counsel appearing in a proceeding shall be permitted access to and mspecnon of
court records, subject to such disclosure limitations as the court may provide,

1.9 SECTION 9: HEARINGS
1.9.1

Private and Closed. All hearings under this Code shall be separate {rom other proceedings and
shall be privatec and closed to the public. Only the partics, their attorneys, witnesses, and other
persons requesied by the parties to appear and approved by the court may be present at the
hearing. _ , . Cr
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Denial of Allegations. If the allegations are denied, the court shall hear the evidence and decide
whether or not the allegations are proved,
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Admission of Allepations. The court must find that an admission is voluntarily and knowingly
given.

1.94

Standard of Proof. The standard of proof for a deprived or neglected minor(s) adjudicatory
hearing shall be proof beyond a reasonable doubt.

1,95
Dismissal of Disposition. The court will dismiss the petition if the allegations are not

established by the required standard of proof; the court will proceed to the disposition hearing if
the allcgations are established by a valid admission or by the required standard of proof. '

1.10 SECTION 10: INITIAL CONTACT ~ REFERRALS/COMPLAINTS

1.10.1
Referrals. All information, complaints, notices, reports, oral referrals, and inquiries concerning a

minor(s) alleged to be deprived/neglected, shall be forwarded or relayed to the Indian Child
Welfare worker, who is designated contact person for receipt of such.

1.10.2

Complaint, A complaint may be filed by a person who has knowledge (Tribe filings see Sec.
17) of the facts alleged. The complainant shail sign the complaiat, The complaint shall contain:

(&) a citation to the specific statutory provisions of this Code which gives the Children's
Court jurisdiction of the proceedings; and

(b) name, age, address, and tribal affiliations of the minor(s) who is the subject of the
complaint.

(c) a plain and concise statement of the facts upon which the allegations are based,
including the date, time and location at which the alleged cvents occurred or
circumstances arose.

i1
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L1t SECTION 11: TEMPORARY EMERGENCY CUSTODY

1.11.1

If it appears that the child/children is in immcdiate danger of physical or emotional harm, a
minor(s) may be taken into Temporary Emergency Custody by the Indian Child Welfare worker
or Tribal Law Enforcement if a petition for I‘ emporary Emergency Custody is filed with the
court and an order is issued by the Judge.

1.11.2

Temporary Emergency Custody Order, Upon a sworn written statement of facts showing that
Probable Cause exists to belicve that a minor(s) is & deprived or neglected minor(s), the Court
may issu¢ a Temporary Emergency Custody Order.

L113

Search Warrant. The court may issue a warrant authorizing Tribal Law Enforcement, to search
for a minor(s) if there is Probable Cause to believe that the minor(s) is within the coutt's
jurisdiction and an cmergency order has been issued for the alleged deprived or neglected
minor(s).

1.11.4

Upon taking a minor(s) into Custody, the person(s) having Custody of the minor(s) shall make
immediate and repeated efforts to notify the minor(s) Parent(s), Guardian(s), or Custodnan(s) that
the minor(s) is in Custody and of the pcndmg hearing.

1.11.5

Within fourteen (14) days afier taking a minor(s) into Custody, the minor(s) shall be presented to
the Children’s Court for a determination whether there is Probsble Cause to believe that thc
minor(s) is neglected or deprived. .

1.12 SECTION 12: SHELTER CARE OR FOSTER CARE

1.12.1

Upon a determination that there is Probable Cause to belicve that the minor(s) is deprived or
neglected, or upon a determination by the Indian Child Welfare worker that the minor(s) requires
custodial care pending a Probable Cause hearing, a minor(s) may be placed in Shelter Care or
Foster Care.

12
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1.12.2

The Indian Child Welfare worker shall not place 8 minor(s) in Shelter Care or Foster f?érc
unless a Petition is filed in accordance with Section 17 of this Code, or the Children's Court
orders that 2 minor(s) is taken into Custody pursuant 1o Section 10 (Complaint is filed) of this
Code. ' '

1.12.3

If the minor(s) Parent(s), Guardian(s), or Custodian(s) has not been contacted, the Indian Child
Welfare worker shall make immediate and recurring cfforts to inform him or her that the
minor(s) has been taken into Custody and shall release the minor(s) to the Parent(s), Guardian(s),
or Custodian(s), unless Shelter Care or Foster Care is irnmediately necessary. :

1.124

If 2 minor(s) is not released to his Parent(s), Guardian(s), or Custodian(s), the Indian Child
Welfare worker shall place the minor(s) in Shelter Care or Foster Care, pending the preliminary

inquiry.
1.12.5

If a minor(s) is not rclcased to his Parent(s), Guardian(s) or Custodian(s), the Indian Child
Welfare worker shall immediately explore alternative preadjudication custody arrangements and
prepare recommendations for temporary care and Custody for presentation at the preliminary
inquiry.

1.13 SECTION 13: BASIC RIGHTS

1.13.1

Deprived or Neglected Child; Right to an Attorney. In a deprived or neglected mindr(s)

proceeding, the Parent(s), Guardian(s), or Custedian(s) shall be informed of their rights to an
attorney at their own expense.,

1.13.2

Guardian Ad Litem (G.A.L.). The Court, at any stage of proceeding, may appoint a G.A.L. for
a minor(s) who is & party, if the minor(s) has no Parent(s), Guardian(s), or Custodian(s)
appearing on behalf of the minor(s) or if their interests conflict with those of the minor(s).




Flearings: Explanation of Rights at Preliminarv Inquiry/First Appearance. Whena minc}(s)
is alleged to be deprived or ncglected, the Parent(s) shall be informed by the court of:

() the allegations against him/her;

(b) the right to an attorney (at own expense or through the Miami Tribe of Oklahoma
District Court per this Code);

(¢) the right to testify and that statement made by him/her may be used against him/her;
(d) the right to cross-examine witnesses,
(e) the right to subpocna witnesses on his/her own behalf; and

(f) the possiblc consequences if the allegations of the compla}nt are found to be true,

1.14 SECTION 14: INVESTIGATION BY THE INDIAN CHILD WELFARE WORKER

|
\
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1.14.1

The Indian Child Welfare worker shall make an investigation prior to the preliminary
inquiry/first appearance to determine whether the interests of the minor(s) and the public require
that further action be taken. Upon the basis of this investigation, the Indian Child Welfare worker

may:

(a) recommend that no further action be taken; or

appear for an informal hearing pursuant to Section 16 of this Code; or

(c) recommend that the Presenting Officer file a Petition pursuant to Section 17 of this
Code in the Children's Court to initiate further procéedings. The Petition (i.e., Petition to

Adjudicate the Minor(s) Deprived shall be filéd at the preliminary inquiry if the minor is
in Shelter Care or Foster Care. If the minor has been previously released to his Pareni(s),
Guardian(s), or Custodian(s), the Petition shall be filed within ten (10) days of the

|
|
\
(b) suggest to the minor(s), his/her Pareny(s), Guardian(s), or Custodian(s) that they
child's/children’s return.

14
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1.14 SECTION 14: PRELIMINARY INQUIRY

1.14.1

Ifa miqor is placed in Shelter Care or Foster Care by the Indian Child Welfare Worker pursuant
to Section 12 of this Code, the Children's Court shall conduct a preliminary inquiry within
fourteen (14) days, for the purpose of determining:

(a) whether Probable Cause cxists to believe the minor is a minor-deprived or neglected;
and, .

(b) whether continued Shelter Care or Foster Care is necessary pending further
proceedings. .

1.14.2

If a minor(s) has been. released to his Parent(s), Guardian(s), or Custodian(s), the Children's
Court shall conduct a preliminary inquiry within fourteen days {14) days afier receipt of a
Petition for the sole purpose of determining whether Probable Cause exists to believe the
minor(s) is a Deprived or Neglected child/children.

1.14.3

Basic Rights, At the beginning of the preliminary inquiry the minor(s), the Paren{{s),
Guardian(s) or Custodian(s) shall be advised of their basic rights under Section 1.13.

1.14.4

Presence of Minor's Parent(s), Guardian(s), or Custedian(s). If the minor(s) Paren(s),
Guardian(s), or Custodian(s) is not present at thé preliminary inquiry, the court shall determine
what efforts have been made to notify and to obtain the prescnce of the Parent(s), Guardian(s}, or
Custodian(s). If it appears that further efforts are likely to produce the Parent(s), Guardian(s), or
Custodian(s), the court shall recess until the next scheduled court date and direct the Indian Child
Welfare worker to make continued efforts to obtain the presence of a Parent(s), Guardian(s). or

Custodian(s).

1.14.5

Criteria for Shelter Care or Foster Care. If a minor(s) is placed in Shelter Care, or Foster
Care, the court shall conduct a preliminary inquiry within fourteen days (14) days for the purpose
of determining if criteria for Shelter Care or Foster Care exist. Criteria for Shelter Care or Foster
Care exists if the court finds:

(a) Probable Cause cxists to believe the minor(s) is a Deprived or Neglected minor(s);
and
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(b) the minor(s) is suffering from an illness or injury, and no Parent(s), Guardxan(s), or
Custodian(s), or other person(s) is providing adequate care of him/her; |

(¢} the minor(s) is in immediate danger from his/her surroundings, and removal is
necessary for histher safety or well-being;

(d) the minor(s) will be subject to inquiry by others if not placed in the Custody of lhe
court; .

(e) the minor(s) has been abandoned by histher Parent(s), Guardian(s), or Custodian(s}; or

(f) no Parent(s), Guardian(s), Custodian(s) or other person is able or willing to provide
. adequate supervision and care for the minor(s). ‘

1.15 SECTION 15: NOTICE

1.15.1

Notice of the preliminary inquiry shall be given to the Parent(s), Guardian(s), or Custodian(s} as
soon as the time for inquiry has been established.

1.15.2
The Notice shall cpmain:
(2) the name of the Court;
(b) the title of the proceeding;

(c) a brief statement of the alleged circumstances upon which the minot(s)-in-need-of-
care allegation is based; and

(d) the date, time, place and purpose of the preliminary inquiry.

1.153

'The notice shall be delivered by a Tribal Law Enforcement Officer, or an appointee of the couri.

16




1.16 SECTION 16: INFORMAL HEARING

1.16.1

'T’l}e [ndian Child Welfare worker may hold an informal conference with the minor(s) and the
minor's Parent(s), Guardian(s), or Custodian(s) to discuss alternatives to the filing of the petition
if

(2) the admitted facts bring the case within the jurisdiction of the Children's Court; and

(b) an informal adjustment of the matter would be in the best interest of the minor(s) and-

the Miami Tribe District Court, and

() the minor(s) and his/her Parent(s), Guardian(s), or Custodian(s), consent to an
informal adjustment with knowledge that the consent is voluntary and revocable at will.

1.16.2

Notice of the informal hearing shall be given to the minor(s) and histher Pareni(s), Guardian(s),
or Custodian(s) and their counsel, if applicable, as soon as the time for the hearing has been
established. The Notice shall contain: ’

(a) the name of the court; and

(b) the title of the proceedings; and

(c) a brief statement of the alleged circumstances upon which the minor(s)-in-need-of-
care allegation is based; and

(c) the date, time and place of the informal hearing.
1.16.3

The Notice shall be delivered by the Tribal Law Enforcement Officer or the Indian Child
Welfare warker or a designee. If the notice cannot be delivered personally, the notice shall'be
delivered by registered mail.

1.16.4

No statement made during the informal hearing may be admitted inio evidence at an adjudicatory
hearing. .




1.16.5

At the informal hearing, the Indian Child Welfare worker may refer the minor and the Parent,
Guardian, or Custodian tc a community agency for necded assistance or recommend that the
Presenting Officer file a petition pursuant to Section 1.18 of this Code.

1.16.6

The Indian Child Welfare Worker shall set forth in writing the conclusions reached at -the
informal hearing and the disposition agreed to by the parties for remedying this situation, which
shall be signed by the Parents and the child, if over 12 years of age.

1.16.7

Any informal adjusiment period shall not excced one (1) year.

1.17 SECTION 17: PETITION BY TRIBE

1171

Procecdings under the Children's Code shall be instituted by a Petition filed by the Presenting
Officer on behalf of the Miami Tribe District Court and in the interest of the minor(s). The
petition shall state:

(a) the name, birth date, tribal affiliations, and residence of the minor(s);

(b) the names and residences of the minor’s Parent(s), Guardian(s), or Custodian(s);

(c) a citation to the specific provision of this Code which gives the Children's Court
jurisdiction of the proceedings; and :

(d) if the minor(s) is in Shelter Care/Foster Care, the place of Shelter Care/Foster Care
and the time he/she was taken into Custody.

1.17.2

Prospective adoptive Parent(s) are authorized to file an adoption petition upon completion of all
pre-adoptive reports. '




1.18 SECTION 18: PRE-HEARING PROCEDURE- NOTICE

1,181

Upon the filing of a Petition (Section 1.18) or Complaint (Section 1.10}, the Court shall order
Notice delivered or mailed to the parties enumerated in Section 1.8.1 :

1.18.2

The Notice shall contain the name, date of birth and current residence of the child/children, the
name and address of the minor's Parent(s) and the circumstances upon which the complaint is
based.

1.18.3

The notice shall be accompanied by a copy of the Petition.

1.184
The Notice shall contain the time, place, date, and purpose of the Hearing.

1.18.5

Notice may be delivered in person or by regular mail at a place calculated to give the person(s)
notified reasonable time to respond. 1f by mail, the Notice shall be mailed no less than five (5)
days before the Hearing, If delivered in person it shall be delivered no less than three (3) days

before the Hearing,

1.19 SECTION 19: SUMMONS

1.19.1

Issuance. Where a Petition alleges violation of a tribal ordinance by a minor(s), the court shall
cause a Summons to be issued to: -

(a) the minor(s);
(b) the minor’s Parent(s), Guardian(s), or Custodian(s); and

(d) any person(s) the court believes necessary for the proper adjudication of the Hearing
that is within the court's jurisdiction.
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1.19.2

Answer. The Summons shall require the person to whom directed to appear before the Court at a
specified date and time and require an answer to the allegations. “

1193
Petition, A copy of the Petition shall be attached to the Summons.
1.19.4

Service. The summons shall be delivered personally by a Tribal Law Enforcement Officer or
appointee of the Court. If the summons cannot be delivered personally, the Court may deliver the
Summons by registered mail. If the Summons cannot be delivered personally or by tegistered
mail, the Summons may be by publication.

1.19.5

Time Limit, Summons shall be issued at lcast fivé (5) days before the specified appearance.

1.20 SECTION 20: ADJUDICATORY HEARING

A R e e e e e e i

1.20.1

An.Adjudication Hearing shall be held at the next regularly scheduled court date following
receipt of the Petition by the Court.

1.20.2

The Children’s Court shall hear testimony concerning the circumstances, which give rise to the
complaint, -

1.20.3

If the allegations of the Petitioh are sustained by clear and convincing evidence, the Children's
Court may find the minor(s) to be a Deprived or Neglected minor(s) and may proceed
immediately to the Disposition Hearing. If any party requests, a Disposition Hearing may be
scheduled at the next regularty scheduled court date.
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1.20.4

A finding that a minor(s) is a Deprived or Neglected minor(s) constitutes a final order for
purposes of appeal. C

1.21 SECTION 21: PRE-DISPOSITION REPORT —~ CASE PLAN

1.21.1

No less than twenty-four (24) hours prior to a Disposition Hearing, the Indian Child Welfare
worker shall file with the Court a pre-disposition report/Case Plan. The Case Plan shall, in detail,
describe;

(a) services that are appropriate and available from or through the Miami Tribe District
Court and how such services have or have not been cffective;

{(b) social hisiory of the child/children;

(c) a.recommended plan of treatment, rehabilitation, and care that preserves the lcast
restrictive environment appropriatc for the child/children and is most likely to preserve
and protect the child’s/children’s family unit;

(d) care, scrvice, or treatment providers under the plan; and

(¢) the needs of the child/children and how the objectives of the plan will meet those
needs. :

1.21.2

In the event that out-of-home placement of the child is recommended, the Case Plan shail
contain, or be supplemented within thirty (30} days by a report containing the following:

(2) services available through the Miami Tribe District Court for and provided in-an
effort to prevent the out of home placement; :

(b) services availahle through the Miami Tribe District Court to facilitate a retumn to the
minor(s) home;

(¢) description of the minor(s) previous or planned future placemenis and how such -
placement has met or will meet the needs or facilitate the return home of the
child/children;

(f) assessment of the appropriateness of any out of home placement and the goals to be
met by such placement; and




{¢) conditions upon which the minor(s) will be refurned to the home including any
changes in thc conduct of the child/children or Parent(s) or in the conditiuns of the

home.

1.22 SECTION 22: DISPOSITION HEARING
1.22.1 |

A Disposition Hearing may immediately follow the Adjudicatory Hearing or may be held atfthe
next regularly scheduled court date, following the Adjudicatory Hearing. The court shall conduct

the Hearing for the purpose of determining the proper disposition of the minor(s). The court shall
cnter a written judgment setting forth the findings, decision, and disposition.

1.22.2
The Disposition Order shall recite the following elements:

{a) appearances at the Hearing;
(b) disposition from among the alternatives provided by law; and

(d) placement of the minor(s), except that the placement may be made after the Heating
and upon Notice to all parties, the location of the child/children shall be made a part of
the record. The Court may limit disclosure of the minor(s) whercabouts if necessary to

protect the minor(s).

1.22.3

In making disposition the Court may exercise jurisdiction over any adult within the Couirt’s
jurisdiction in aid of its orders. :

s

1.23 SECTION 23: DISPOSITIONS

1.23.1

Deprived or Neglected. If a minor(s) has been adjudged a Deprived or Neglected Minor(s), the
court may assume or assign legal Custody of the minor(s) 2nd may make any of the following
dispositions:

() permit the minor(s) to remain with histher Parcnt(s), Guardian(s), or Custodiaij(s).
subject to such limitations and conditions as the Court may prescribe, which may include
counseling, restitution, community service, treatment, or other conditions or conduct;
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1.23.2

(b) place the minor with an extended family member subject to such limitations and
conditions as the Court may preseribe;

(¢} place the minor(s) in a Foster Home which has been licensed or approved by the
Miami Tribe District Coutt, subject to such limitations and conditions as the Court may
prescribe;

(d) place the minor(s) in Shelter Care or Foster Care facilitics designated by the Court;
(e) transfer legal Custody to an agency (i.c., the Tribe's Indian Child Welfare worker}
responsible for the care of a Deprived or Neglected Minor(s) or to an extended family

member or other person who the Court finds to be qualified to receive and carc for the
child/children; )

(f) appoint a Guardian(s) for the minor(s) under supervision of the Court;
(g) recommend that termination proceedings begin.

(h) The Miami Tribe District Court and the Tribe’s ICW officer shall maintain an active
role in all guardianship cases.

Termination of Parental Rights. If parental rights to a child’children are terminated, the Court

shall:

1.23.3

(a) place the minor(s) with an extended family member which has been approved by.the
Miami Tribe District Court; or

(b) place the minor(s) in a Foster Home ot Shelter Care facility which has been approved
by the Miami Tribe District Court; or .

(c) proceed to the adoption section of this Code.

Adoption. The preference of placement in aaoption of a minor(s) shall be:

(a) extended family member(s);
(b) a member or person(s) eligible for membership in the Miami Tribe of Oklzhoma;

(c) a member of anather Indian Tribe; and
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{d) if this order or preference cannot be met, then placement may be made with any
person who has knowledge of the child’s/children’s tribal affiliation and his/her special
needs. :

1.24 SECTION 24: MODIFICATION OF DISPOSITION ORDERS

A disposition order may be modified as to conditions or placement, or dismisscd upon the
following terms: '

124.1

Modification. A party may filc a Petition for Modification of an existing order in accordance
with Section 18, which shall allege the rcasons for the proposed change in conditions of
placement under the existing order. If the Court finds that it'is in the best interest of the

child/children to make such modification, it shall enter orders accordingly.

1.25_SECTION 25: PARENTAL RIGHTS

1.25.1

Termination of Parental Rights. A Términation of Parental Rights Hearing shall be held at the
next regularly scheduled court date following the filing of & Petition to terminate pursuant to
Section 18 of this Code. The Court shall conduct the Hearing for the purpose of determining
whether parental rights should be terminated based upon a showing of:

(a) abandonment of the child/children;

(b) wiliful and repeated risk to the child/children of death, disfigurement, or impairment
of bodil_y functions;

(c) willful and repeated acts of Sexual Abuse;

(d) telinguishment of parental rights acknowledged before the Court; or

(e) failure to correct the conditions that led to court ordered out of home placement,
1.25.2
Pre-Termination of Parentai Rights. If the Cc;un dstcrmin'r,; that grounds f'{)r termiln;tio;: are

proven beyond a reasonable doubt, it shall order a Disposition Hearing pursuant to Section 23.
The Indian Child Welfare worker shall prepare and present a writien report to the Courd, at Jcast

It
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threg (3) days before the Disposition Hearing. The report shall contain the opinions of all
professionals consulted and their recommendations to the Court,

1.25.3
Relinguishment. Parental rights may be relinquished by a Parent in writing, if signed by the

Parent in the presence and with approval of the Children’s Court. Relinquishment shall not be
acceptied or acknowledged by the court prior to ten (10) days after birth of the child/children.

1.26_SECTION 26: ADOPTION

1.26.1
Consent Not Required. Written consent to an adoption is not required if:
(8) the Parent(s) has abandoned his or her child/children;
{b) the Parent(s) rights have been terminated;
(c) the Parent(s) has relinquished his or her Parental rights; or
(d) the Parent(s) has been declared incompetent.

1.26.2

Consent Reguired. Except as provided above, written consent to an adoption is required of:

(a) the biological or adoptive mother; or
(b} the biological, adoptive, or acknowledged father; or
{c) the Custodian(s}, if empowered to consent; or
(d) the court, if the Custodian(s) is not empowercd to consent; and
(d) the minor(s), if he/she is over twelve (12) years of age.
1.26.3
Execution of Consent to Adopt. Written consent to an adoption shall be exccuted in writing and

acknowledged in person before the court. Consent shall not be accepted or acknowledged by the
court prior to ten (10) days after birth of a child/children.
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1.26.4

Withdrawal of Consent to Adopt. Written consent to an adoption cannot be withdrawn after
the entry of an Order of adoption. Upen & showing at a Hearing before the Court that the consent
was obtained by fraud, duress, or coercion, conscént may be withdrawn prior to the final Order of
Adoption. )

oo

1.26.5

Pre-Petition Report_on_Prospective Adoptive Parent. Within thirty (30) days of an
Application for Adoption, the Indian Child Welfare worker or Guardian Ad Litem shall
investigate the prospective Parent(s) and file a written report with the Court with
recommendations for or against placenient with the applicant.

1.26.6

Pre-Petition Report on Minor, Within thirty (30) days of a court ordered investigation of a
minor(s) to be adopted, the Indian Child Welfare worker or Guardian Ad Litem shall filea, -
written report with the Court.

1.26.7
Adoption Hearing. An adoption Hearing shall be held within sixty (60) days of receipt of an
Application for Adoption from the prospective Parent(s). The court shall conduct the Hearing 10
determine if it is in the best interest of the minor(s) to be placed with the applicants. In
determining the best interest of the minor(s), the Court shall examine:

(a) validity of written consent;

b termination of parental rights order;

{c) length of time of the minor(s) ward ship by the court;

(d) special conditions of the minor(s);

(e) Parent communication with the minor(s};

(£) minor(s) consent to adoption, if the minor(s) is over twelve (12) years of age;

(g) pre-petition reports; and ‘

(g) order of preference of placement.

26
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1.26.8

Conditional, Defeasible, or Postponed Adoption. An adoption may be ordered by the

Children's Court upon conditions that are reasonable and calculated to preserve the minow(s)
tribal relationship. Such orders may include visitation rights, retained supervision or postponing
final adoption orders pending proof of good faith in compliance with conditions established by
the Court.

If it appcars to be in the child's/children’s best interest, the Court may postpone confirmation of
the adoption for & period up to two (2) years to determine whether reasonable and necessary
conditions for the welfare of the minor{s) are being met. If such conditions are met, the Court
may then confirm the adoption without further hearing. If such conditions have not been met, the
Court may issue an Order to show ceuse why the adoption should nat be vacated, and may
extend the period of supervision, Unless previously vacated by Order of the Court, an adoption
shall be confirmed by the death of either natural Parent(s) or adoptive Parent(s), or by the death
or attainment of eighteen years of age of the adopted child/children.

1.27 SECTION 27: FOREIGN PROCEEDINGS

1.27.1

Receipt of Notice. The Tribal Agent for service of Notice of state court Child Custody
proceedings, as defined by the Indian Child Welfare Act, shall be the Indian Child Welfare

worker,

1.27.2

Open File and Investigation, The Indian Child Welfarc worker shall open a case file, conduct
an investigation, and continue to monitor all cases in which the Miami Tribe District Court

receives Notice of a foreign proceedings.

1.27.3

Intervention, ICW shall determine whether or not to intervene in a foreign proceeding,
Intervention shall occur through filing an Entry of Appearance and Motion to Intervene in the
foreign proceeding by ICW or the Miami Tribe’s Attomey.

1.27.4

Intervention in State Court Proceedings, The Miami Tribe may intervene in State Court Child
Custody proceedings, as defined by the Indian Child Weifare Act, st any point in the
proceedings.
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Petition for Transfer. The tribal Petition for Transfer shall be filed by the ICW or the
Presenting Officer.

1.27.6

Petition. fo Accept Transfer. A Petition to Accept Transfer and Order shall be filed by the
Presenting Officer once the foreign court approves transfer of jurisdiction to the Miami Tribe of
Oklahoma Tribal Court.

1.27.7

Minors In Need of Care Application and Adjudicatory Hearing. Upon receipt of transfer of
jurisdiction from State Court, the Indian Child Welfare worker shall file a Minor(s)-In-Need-of-
Care Application, An Adjudicatory Hearing shall be held at the next regularly scheduled court
date.

1.28 SECTION 28: RECORDS

1.28.1

Records of the Miami Tribe and Miami Tribe District Court concerning a minor(s) under the
_ Code shall be confidential. .

1.28.2

In any proceeding requiring action or consideration of the Tribal Council, any mesting, action, or
record shall require such measures as will preserve the confidentiality of the matter, fircluding
but not limited to executive session, identification of persons by initials, and limitation of
participants and advisers.
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CONSTITUTION
OF THE
MIAMI TRIBE OKLAHOMA

PREAMBLE

We, the Miami Indians of Oklahoma, for the purpose of preserving our cultural heritage,
promoting the general welfare of our people and taking further advantage of the opportunities for
self determination and economic independence, as provided under the Thomas-Rogsrs
Oklshoma Indian Welfare Act of June 26, 1936 (49 Stat. 1967), hereby adopt the following
revised Constitution and By-Laws which shall supersede the Constitution and By-Laws of the
Miami Tribe, approved by the Secretary of the Interior on August 16, 1939,

ARTICLE L..NAME
The name of this tribal organization shall be the Miami Tribe of Oklahoma.
ARTICLE I1... TERRITORY AND JURISDICTION

The authority and jurisdiction of the Miami Tribe of Oklahoma shall extend to all the territory
within the boundaries now known as MIAMI LANDS, which include land in Northeast
Oklahoma and the original Miami Reservation in Eastern Kansas, and to all lands which may be
acquired for the Miami Tribe by the United States Government or which may be acquired by the
Miami Tribe for its land base and to all Indian Country of the Miami Tribe and its citizens us-of
pow or hereafter as defined by Federal law. The Miami Tribe of Oklahoma may exercise its
authority and Jurisdiction outside the territory above described to the fullest extent not prohibited
by Federal law.

ARTICLE III._...MEMBERSHIP OF TRIBE

Seciion 1. The membership of the Miami Tribe of Oklahoma shall consist of the following
persons: :

(a) All persons of Miami Indian blood whose name appears on the official census
roll of the Tribe as of January 1, 1938. :

()  All persons of Miami Indian blood whose name appears on the adjustment rofls
of 1936, 1938, 1939, 1940, 1941, 1942, and 1943 or who have been approved for membership as
of the date of approval of this Constitution by the Secretary of Interior.

(¢)  Any person, who has blood ties through ancestry of the above mentioned Rolls
and who may not have a direct parent enrolled as a Miami; and who chooses to affiliate with the
Miami Tribe, provided such person is not a member of any other Federally recognized Tribe,
may apply for membership.

{d) Any child bom of & marriage between a member of the Miami Tribe and a
member of any other Indian Tribe who chooses to affiliate with the Miami Tribe.




(6  Any child born of a marriage between a member of the Miami Tribe and any

other pcr-son, if such child is permitted to membership by the General Council of the Miami
Tribe.

163) Any person of Miami Indian blood and/or blood descendant thereof, who
relocated to Kansas who had been issued Restricted Land Patents to land within the Miami
Reservation in Kansas Territory as stipulated under the Second Article of the Treaty With The
Miami, dated June 5, 1854, and approved by the Third Section of an'Act of Congréss-dated, June
12, 1858, or any person listed in the La Cygne Joumnal, in 1871, whose names appears as an

Indian Head Right, who makes application, may be admitted to membership in the Miami Tribe
of Oklahoma.

~

Scction 2. The Miami Business Committee shall have the power to prescribe rules and
regulations, subject to the approval of the Secretary of the Interior, covering future membership,
inciuding adoptions and the loss of membership.

Section 3. No member of another Tribe shall be eligible for membership in the Miami Tribe
of Oklahoma; provided, however, the following disqualification does not apply t¢ persons who
acquired membership in the Miami Tribe of Oklahoma before the date of approval of this
Constitution by the Secretary of Interior. :

Section 4, Any person who has been rejected for membership may file an appeal to the
Miami General Council whose decision shall be final, The Business Committee shall enact an
ordinance for such appeals.

ARTICLE 1V... MEMBERSHIP OF COUNCIL

The supreme governing body. of the Miami Tribe shall be the Miami General Council. The
Membership of the Council shall consist of all members of the Miami Tribe of Oklahoma
cighteon (18) years of age and older.

ARTICLE V....OFFICERS

The officers of the Tribe shall be the Chief, Second Chief, Sccretary-Treasurer and two
Councilpersons who shall be elected as provided in Article VI Elections. '

ARTICLE VL..COMMITTEES

Section 1. There shall be a Business Comumittee which shall consist of the Officers of the
Tribe. The Business Committee shall have the power to appoint subordinate committees and
representatives, enact resolutions and ordinances and to employ legal counsel, and to transact
business and otherwise speak or act on behalf of the Tribe in all matters on which the Tribe is
empowered to act, except as specifically reserved herein, The'exetéise of aforementioned powers

shall be subject to limits as imposed by any applicable Federal laws, The term of office for the
Business Commiittee shall be three years.
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Section 2.

by the Miami General Council and who $hall not be members of the Business Committee. This
Committee shall choose, from within its membership, a Chairman and a Sccretary. The term of

office shall be for three (3) years. The Business Committee shall enact an ordinance which shall
establish the duties of its members and its procedures.

The Grievance Committee shall consist of five (5) members who shall be elé_cted

(a) Meetings of the Grievance Commitice may be called by the Chainman and shall
be called if a written request is received bearing the signature of at Teast three (3) members of the
Business Committee or if a valid petition is received signed by at least seventy-five (7 5

members of the Miami General Council. The Business Committee shall enact an ordinance for a
valid petition.

(b) The Grievance Committee shall have the responsibility to determine disputes, by
a votc of at least three (3) members, If the petitioner so desires, the decision of the Gricvance
Commiftee may be appealed to the Business Committee. A final appeal may be presented to the
Miami General Council at a Special called meeting for the purpose of settling the dispute. The

decision of the Miami General Council shall be final. The Business Committee shall enact an
ordinance for such appeals. ‘

ARTICLE VIL...BILL OF RIGHTS

The Miami Tribe, in exercising its powers of self-government, shall not take any action which is
in violation of the laws of the United States as the same shall exist from time to time respecting
civil rights and civil liberties of persons. This article shall not sbridge the concept of self-
government or the obligations of the members of the Miami Tribe to abide by this Constitution
and the ordinances, resolutions, and other lepally instituted actions of the Miami Tribe. The

protections guaranteed by the Indian Civil Rights Act of 1968 (82 Stet. 78) shall apply to all
members of the Miami Tribe.

ARTICLE VIIL..JUDICIAL BRANCH

Scction].  Until such time as the Business Committee determined that the Tribe is
financially and otherwise prepared to maintain a separate Tribal Court, the judicial authority of
the Tribe shall be exercised by the Court of Indian Offenses. The jurisdiction of the Court of
Indian Offenses shall include, but not be limited to, civil and criminal jurisdiction. When the
Business Committee determines that the Tribe is prepared to begin exercising its right to judicial
authority, it shall notify the Court of Indian Offenses of such intentions by transmitting a
Resolution 10 that effect, and copies of the following:

() a copy of the judicial ordinance,
®) a plan for establisting the Tribal Court, and
(©) a timetable and procedure for orderly transition of pending cases.

In line with the above provisions, the judicial authority of the Tribe will, thereafter, be exercised
by the Tribal Judicial Ordinance acquired before assumption of such jurisdiction. If, because of
financial or other reasons it is not appropriate for the Tribe to continuc the operation of 2 Tribal

Court, the Business Committee may restore jurisdiction to the Court of Indian Offenses, upon
formal Resolution
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thereof,

ARTICLE IX...ELECTIONS

gection 1. Regular elections of officers ang elected
first day of the Annuat Meseting of the General Council,
Laws, after the ratification of the Constitution revision

committee members shall be held on the
as provided for in Article I1I of the By
. The first such election shal be held at the

each officer shall be elected upon completion of stated term.

Section 2, The term of office for elected officials shall be three (3) years, provided -that’
present officers shall serve until their Successors have been elected as provided in Section 1
above, .

Section 3. Nominations shall be made from
ballot. Where there are more than two candidates for the same office and no one receives a
majority of the vote, the low candidate shall be eliminated and the voting shall proceed until one

candidate receives a majority of votes being cast. The newly elected officers shall be installed
immediately thereon. .

the floor. Elections shall be by written secrer

Section 4. The Miami Business Committee shall enact an ordinance to govern on going

vater registration, majority vote, secret ballot, absentee voting as.well as procedures for settling
election disputes and appea! procedures.

ARTICLE X...VACANCIES

Except for succession of Second Chief to the office of Chief, as provided in the By-Laws,
vacancies in any elective office, due to the death of any member, upon written resignation, upon
conviction of a felony, has ceased to physically reside within the required area, as noted in
Article II, Section 1 of the By-Laws, and/or has been absent without being excused by such
respective body, for three (3) consecutive regular or special meetings, shall be filled by
appointment of the Business Committee. Said appointment shall be made within thirty (30).da‘ys
at any regular or special Business Committee meeting, and said appointee shall serve until the
next regular election. At such time, a teplacement shall be elected to fill that vacancy for the
unexpired portion of the term for office.

A vacancy for the general purpose of this Article means that the office is unoccupied, and that
there is no incumbent who has a lawful right to hold said office.

ARTICLE XI...RECALL AND REMOVAL OF OFFICERS

Scction 1. Removal. Each elected or appainted body of the Miami Tribe shall have '.‘:ac
poWet to remave any of its members for cause by affirmative vote of a majority of the tg.al

e
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membership of the elected or appointive body. The Business Committee shall‘adopt an ordinance
providing for such removal.

The procedures set out in the ordinance shall be used in removal proceedings by each of the
elected or appointive bodies. Included in the ordinance shall be procedures for the accused to
confront his/her accusers and speak on his/her behalf in answer to a written statement of the
charges at a Special meeting of the affected body called for that purpose. The accused shall be
provided with the written statement of charges at least fificen (15} days prior to the removal
meeting. Such ordinance shall further provide that only one (1) person from any governmental
body of the Tribe shall be considered for removal at any meeting calied for that purpose. Should
the process result in removal, no further removal shall be considered until the vacancy has been

filled. Any Tribal member who has knowledge of wrongdoing by 2 Tribal official may file such
charges with the appropriate body.

In the event the accused or the accuser requests an investigation into the matter, it shall be the
duty of the Grievance Committec to conduct such investigation and within twenty (20) days
provide its findings to the affected body for its use in making a final determination.

Procedures of "Due Process of Law" will be followed and any violation shall be grounds for

dismissal of all charges or accusations. The Miami Tribe will observe the "Indian Civil Rights
Act" during the proceedings.

Section 2. Recall. Any voting member of the Miami Tribe may prefer charges by a valid
petition supported by the ‘signature of no less than seventy-five (75) members of the General
Coungil, stating any of the causes for removal set-forth in Section 1 of this Article against any
member of the Business Committee. The petition must be submitted to the Grevance
Committee, The Grievance Committee shall take the following action:

(a) The Grievance Committee within fifteen (15} days after receipt of the notice of
petition shall in writing notify the accused of the charges brought against him/her and set a date
for a hearing before the General Council. If the General Council deems the accused has failed to
answer charges to its satisfaction or fails to appear at the appointed time, the General Council
may schedule a recall election which shall be held within thirty (30) days after the date set for the
hearing. The outcome of the recall election shall be final.

Section 3. The Miami Tribe Business Commitice shall ensct such ordinances as are
necessary to implement removal and recall elections consistent with this Article.




ARTICLE XIIL..INITIATIVE AND REFERENDUM

Section 1, Initiative. Initiative is the procedure whereby the members of the Miamii Council

may exercise their right to present to the Business Committec proposed legislation and compel a
popular vote on its adoption. An initiative is put into motion by a petition. Upon receipt of a
valid petition, signed by at least seventy-five (75) eligible voters, the Chief shall call and conduct
a Special meeting of the Miami Council

: within sixty (60) days of receipt of the petition. The
Council shall detérfiine such issues and questions as contained in the petition. A majority vote of
those in attendance at such meeting, where 2 quorum is declared, shall be required to adopt such

ameasure as presented at the meeting. Voting will be conducted by writtén secret ballot.

(a) In the event the Chief does not call a meeting of the Miami Council within the

specified sixty (60) days of presenting such petition, a spokesperson for the petitioners is hereby
authorized to call and conduct such a meeting of the Council.’ : :

() The decision of the Council shall be binding on the Business Comunittec and the

Tribe and shall remain in force until amended or rescinded by the Council, except as it may
expire by its own terms.

Seation 2. Referendum. Referendum is the exercise of authority wheteby the Business
Committee, at its discretion, may refer any matier before it to the Miami Council for its decision,
at a special meeting of the Council called for that purpose. A majority of those voting at such 8
meeting, where & quorum is declared, is required to pass on any such matter before it, Voting

shall be by written secret ballot. 1f the proposed measure is adopted it shall be binding on the

Business Committee and the Tribe, uatil amended or repealed, except that it may expire by ifs
own terms.,

ARTICLE XIIL..AMENDMENTS

Amendments to this Constitution and By-Laws may be proposed by three (3) members of the

Business Committee or by a valid petition signed by seventy-five (75) of the adult members. of
the Tribe.

This constitution may be amended by 2 majority vote of the qualificd votes of the Miami Tribe

of Oklahoma voting in an election calied for that purpose, provided, that at Jeast thirty percent
{30%) of those entitled to vote shall cast ballots in such election.

If in such clection at least thirty percent (30%) of eligible voters of the Tribe vote in the election,

and the amendment is approved by a majority vote, <aid amendment shall be effective from the
date of approval. ’ : :

ARTICLE XIV...SAVINGS CLAUSE

All enactments of the Tribe adopted before the effective date of this Constitution shall cornitinue
ineffect to the extent that they are nol inconsistent with this Constitution.

! Article X111 added by Secrelarial Elcction held February 1, 2008. Amendment rumber 1.
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ARTICLE XV...SEVERABILITY

If any part of this Constitution is held invalid by the Federal Court to be unlawful, the remainder
shali continue to be in full force and effect. '

ARTICLE XVI.... INHERENT RIGHTS AND POWERS

The cnumeration in the Constitution, of certain rights and powers, shall not be construed to .deny

or limit other inherent rights and powers retained by the citizens of the Miami Tribe or the
Miami Tribal Government.

BY-LAWS
ARTICLE XVIL..DUTIES OF OFFICERS

Scction 1. Chief. It shall be the duty of the Chief to preside at all meetings and perform all
duties appertaining to the office, also to act as chairman of the Business Committee.

Section 2, Second Chief. In the absence of the Chicf, or during a procedure to remove the
Chief, the Second Chief shall perform the duties,of the Chief. In the case of vacancy, the Second
Chief is to immediately succeed to the office of Chief, to serve the unexpired term thereof.

Section 3. Sccretary/Treasurer. The Secretary/Treasurer shall be responsibie for correctly
recording the proccedings of all meetings of the Miami Council and the Business Commiitee.
He/she shall make out the order of business and issue all Notices of any such mectings, for the
Chief, and shall have custody of the records and papers of the Tribe, which will'be kept in' the
offices of the Miami Tribe and which are to be open for inspection by any member of the Tribe,
by appointment with, and in the presence of the Secretary/Treasurer.

The Secretary/Treasurer shall keep a correct list of all members of the Tribe and shall
authienticate all accounts or orders of the Miami General Council and, in the absence of the Chief
and Second Chief, shall call such meeting to order until a chairman pro tem is selected. He/she
shall be responsible for receiving all monies of the Council, and to deposit funds in a National
Bank(s), where ever the Tribe deems necessary for banking purposes, and keeping an accurate

account of all receipts and ‘disbursements, and shall post a Surety Bond satisfactory to the
Business Committee, to be paid out of Tribal monies. )

The Secretary/Treasurer shall cause to be rendered an audited report, at each Annual Meeting of
the General Council of the financial conditien of the Tribe and each subsidiary thereof. And at
the expiration of term of office, shall turn over all records and papers in his/her possession to the
successor of the position or to the Miami Business Committee. :




ARTICLE XVIIL..QUALIFICATIONS OF OFFICERS

Section 1. Any person elected to any office or committee of the Miami Tribe shall be no
less than twenty-one (21) years of age, a member of the Tribe and shall reside within a fifty (50)
mile radius of Miami, Oklshoma. Any such member who no longer resides in a 50 mile radius of
Miami, Ok{ahoma shall automatically be removed from office.

Section 2. No person who has lost his/her right to vote in Tribal, State or Federal elections,
tecause of being convicted of & felony, or other crime involving moral turpitude shall hold any
elected position within the Tribe and shall not be a candidate for an elected position within the

Tribe, unless the person so convicted shall have been pardoned or have had his or her civil rights
restored. -

ARTICLE XIX...MEETINGS

Section 1. Annual meetings of the Miami Council shall be held on the first Saturday in July
cach year, or as otherwise advised by the Business Comumittee in the Notice of Meeting, for the
purpose of receiving reports and transacting such other business as may come to the mecting for
consideration of the Council.

Section 2. Special meetings of the Miami Council may be colled at the discretion of the
Chief, and shall be called by him upon the written request of three (3) of the Business Committes
or upon the written request of seventy-five (75) members of the Tribe: Provided, that af least ten
(10) days notice shall be given in each instance. Except in cmergencies, the ten (10) day notice
shall be waived. .

Section 3, The principal object of the special meeting must be stated in the call for same and
may include the words "and for the transaction of other business that may be presented.” Unless
hese words are added, no other business can be transacted except for the object stated in the call,

Section 4. The Business Committec shall hold regular meetings on the second Tuesday of
each month, without need for notice, uniess otherwise provided by Resolution of the Committee,

Seclion 3. Special meetings of the Business Committee may be called by the Chiefl at his

discretion, and shall be called by him upon the written request of three (3) members of the
Business Committee.

Section 6. Unless otherwise appointed in the call or notice, all meetings of the Miami
Council and any Tribal Committee shall be held at the Tribal Administrative Complex. in Miami,
Oklahoma. If such meeting is to be held at another location, it will require & vote of no less ihan
thres (3) members of the Business Committee to make the change.




ARTICLE XX...NOTICES

Whenever any Naotice is required by these By-Laws to be given, personnel notice is not meant,

unless expressly stated, and any notice so required shall be deemed to be sufficient if given by
depositing the same in the U.S. Mail, postage prepaid, addressed to the person entitied thereto, at
his given address as it appears on the membership records of the Tribe. Such notice shall be
deemed to have been given on the date of mailing.

ARTICLE XXI...ACTION WITHOUT MEETING

Whenever the vote of Business Committec members, at 2 meeting thercof, is required or

permitted to be taken in connection with any action, the meeting may be dispensed with, if all

members who would have becn entitled to vote shall consent in writing to any such action being
taken. '

No Business Committee member may votc except in person, provided that Business Committec
members may participate and vote in a meeting by means of conference telephone or similer
communications cquipment whereby all persons participating and voting during the mecting can
hear each other, and participation in such meeting in such manner shall constitute presence in
person at such meeting, '

ARTICLE XXiI...QUORUM

Section 1. Twenty-five (25) members of the Miami General Council shail be requirad to
constitute a quorum to transact regular business. ' .

Section 2, Three (3) members of the Business Committee shall be required {o constitute a
guorum to transact business for the Tribe,

Section 3. Three (3) members of the Grievance Committee shall be required to constitute a
quorum to transact any business of the Grievance Committee.

ARTICLE XXIII....OFFICES

Section 1. The primary administrative offices of the Miami Tribe shall be maintained in
Miami. Oklahoma.

Section 2, The Miami Tribe of Oklahoma may have other offices, either within or without

the State of Oklahoma, at such places as the Business Committee may appoint or business may
require.

ARTICLE XXIV...COMPENSATION

Tribal members having been elected to any office may receive a salary for their services in such
capacity or as members of any committee, as may from time to time be approved by the Business
Committee, and shall receive a fixed fee for attendance at any such meetings thereof.
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ARTICLE XXV...DISTRIBUTIONS

Subject to any provisions of the Constitution, the Business Committee may declare a distribution

of funds of the Tribe, to its members, consistent with Federal Law.

ARTICLE XXVL..ADOPTION

This Constitution and By-Laws shall be effective when approved by the Secretary of the Interior
and adopted by a majority vote of the qualified voters, of the Miami Tribe voting at an election
called by the Secretary of the Interior under regulations which he may prescribe pursuant 10
Section 3 of the Oklahoma Indian Welfare Act of June 26, 1936: Provided, that at least 30
percent (30%) of the eligible voters vote in such election.




CERTIFICATE OF APPROVAL

1, Deborah Maddox, Acting, Deputy Comunissioner of Indian Affairs, by virtue of the authority
granted to the Secretary of the Interior by the Act of June 26, 1936 (49 Stat. 1967), and delegaied
to me by Secretarial Order 3150 and subsequent Orders, do hereby approve the Constitution of
the Miami Tribe of Oklahoma. This Constitution is effective as of this date; PROVIDED, That

nothing in the approval shall be construed as authorizing any action under this document that
would be contrary to Federal law,

Acting Deputy Commissioner of Indian Affairs

Washington, D. C.

Date: FEB 22 1996

82




CERTIFICATE OF APPROVAL

1, Jeanette Hanna, Regional Director, Hastern Oklahoms Region, Bureau of Indien
Affairs, Department of the Interior, by virtue of the authority granted in the Act of Juic
26, 1936 (49 Stat. 1967), and under the suthority delegated by 209 DM 8.1, 209 Di
8.4A, 230 DM 1.1, end -3 1AM 4.4, do hereby apprave Ameéndment No. 1. to the *
Constitution of the Miatni Tribe of Okiahoma. PROVIDED, that nothing contained In
this approval shall be construed as amthorizing any action under this Constitution that
would be contrary to Federal law.

Date: 3"208 Cﬁ( IW
‘Refiongl Director

D Oklshoma Region
Bureau of Indian Affairs
3100 W, Peak Blvd.
Muskogee, Oklahoma 74401

~




CERTIFICATE OF RESULTS OF ELECTION

Pursuant to a Secretarial Election authorized by the Eastem Okiahoma Regional Director
on September 11, 2007, delegated to the Dircctor, Bureau of Indian Affairs, by the Act of
June 26, 1936 (49) Stat. 1967, redelegated to the Regiona! Director by 130 DM, and
Bureau of Indian Affairs Policy Memorandum dated October 11, 2006, the attached
Constitution Amendment of the Miami Tribe of Oklahoma was submitted to the qualified
voters of the Tribe on February 1, 2008. Proposed Amendment (A) was duly
ejccteé by & vote of 165 for and 41 against, and 3 cast ballots found soiled or
Tublated. At least thirly (30) percent of the 335 members entitled to vote, cast their
ballot in accordance with the Oklahoma Indian Welfare Act of June 26, 1937, and Article

X111 of the Tribe's Constitution,

Paul Yates Chaiﬁ( of the Election Board
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Barbara Mullin, Election Board Member

//z./é%g/»/ '

Julik Lowson; E}égm'on Board Member

Date of Election
February 1, 2008




STATEMENT OF THE FACTS

In a letter presented to the Sanilac County State Court dated July 2, 2014, Elizabeth
Armbruster, counselor t})' MS and J S, addressed Judgé' Ross or who it may' concern. In her letter,
Ms. Armbruster outlined her therapy sessions with MS and JS stating,

... [MS] said numerous times that her mother would be hurt if she told... she has been “bad

touched” by someone, but was too afraid to tell [the counselor] who ...she drew a picture

of the person who she had said “poked me in the butt and vagina” ... The person she drew
and then scribbled out with black crayon was her father’s face, also with a vagina on the

Dpicture.

Ms. Armbruster’s letter continues to address MS’s recount of a visit she had with Derek in
which MS said her father asked to see her “private parts”. MS said she “ignored him and ran
outside” to where her brother and uncle were in the yard playing baseball. The counselor said that
after speakiné with JS, the events seemed accurate. The letter concludes by saying,

...it is my professional opinion that until there is 100% certainty this has not and will not

happen to MS, if there is visitation with MS and JS Shaw’s father, Derek Shaw, the

visitation should be supervised (transcripts, p.5-34; DORY6).

Despite MS’s continued disclosures, she was repeatedly sent back to have visitation with
Derek by Sanilac County DHHS, the Croswell Police Department, and the Sanilac County Circuit
Court who were all repeatedly informed of MS’s disclosures. The complaints continued because
visitations between Derek and MS were allowed to continue.

Expert witness, Dr. Suzette Walker, testified that MS was brought into her office on
September 1-1, 2014 for a complaint of painful urination. A urine specimen was collected at the

doctor’s office and the urinalysis showed blood in MS’s urine without any other abnormalities

such as bacteria or infection (transcripts, p.35-50; DOR 7). MS told her the pain started at her
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father’s house when he put his finger in her vagina. Dr. Walker did an external exam and MS’s

genital area was red, swollen and open (transcripts, p.35-50; DOR §7). Dr. Walker contacted Child
Protective Services and instructed Elizabeth to take MS to McKenzie Hospital (transcripts, p.35-
50; DOR q7).

At the hospital, MS was given a random urine test. The urinalysis also showed blood in
MS’s urine without any other abnormalities or infection (transcripts, p.35-50; DOR 7). After the
emergency room doctor conducted an external exam of MS and took photos, he stated that they
needed to get someone tonight and his report included a referral for a forensic interviewer. After
MS underwent two doctor examinations and disclosed the abuse she suffered, DHHS and CPD
arrived at the hospital and separated MS from Elizabeth. DHHS and CPD interviewed Elizabeth
at the hospital for over an hour while MS was in a hospital bed. When DHHS and CPD concluded
the interview, MS and Elizabeth were released to go home. JS was on a visitation with Derek at
the time. Neither officer Erik Wurmlinger or caseworker Kris Kreuger retrieved JS from Derek or
filed a petition with the court.

On September 12, 2014, the Consent Judgment of Divorce was filed in State Court before
District Court Judge, Gregory S. Ross (DM, 83). Prior to court, Elizabeth informed her attorney,
Timothy Wrathell, of the CPS complaint the night prior. Mr. Wrathell said that without a medical
report, he could not bring it up in court. Mr. Wrathell then said that if we postponed the entry of
the Judgment of Divorce, it would be risking having Judge Ross throw out our entire divorce like
Judge Teeple did in February 2014 to the first divorce case that Elizabeth initiated in 2013 which
resulted in having to start the entire divorce process over again from the very beginning. Elizabeth

did not want to risk this happening so she followed her attorney’s advice.
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After DHHS and CPD still required MS and JS to attend visitations with Derek after the
September 1 1,2014 complaint and medical report, Elizabeth contacted the Children’s Ombudsman
for the State éf Michigan who instructed her to file an emergency exparte motion with the court.
Elizabeth attémpted to file the emergency exparte motion on September 25, 2014, but did not
draft the prepared order properly that must be provided, so instead, the motion was set for hearing
on October iS, 2014 (DM, 90). On Septémber 30, 2014, Elizabeth returned with a proper
emergency exparte motion that was accepted for filing. Judge Ross denied the m;)tion. On
October 15, 2014, at a hearing on a motion to changé custody due to Derek sexually abusing MS
with supponisng physical evidence in the abnormal medical report, guest judge, Honorable Michael
Higgins, imrﬁediately ordered Derek’s parenting time limited to supervised with MS and ordered
aFOC evideﬁtiary hearing (DM, 98). While on the courtroom break to decide on a supervisor for
visits, Derek and Eliiabeth made arrangements for MS to be picked up since it was Derek’s
parenting tim:e, MCR 2.605.

On O:ctober 17, 2014, Derek’s attorney filed a motion for relief from judgment and also
filed the prepared order and submitted it on the 7-day rule (DM, 101), MCR 2.605. Elizabeth filed
aresponse to ithe motion (DM, 105). No objections were filed to the prepared order. At the hearing
on October 29, 2014, Judge Ross ruled the motion for relief was premature because the order was
not entered );et, but Derek and Elizabeth were expected to follow the order. With the 7 days
expired and no objections filed, Judge Ross, was already presented with the prepared order, but

said he did not find it to comply with Judge Higgins’ ruling so he would have it scheduled for a

' Declaratory Judgment.
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settlement hearing (DM, 104). Settlement for entry of the October 15, 2015 was scheduled for
November 26, 2014 (DM, 109).

After the evidentiary hearing date was set, Elizabeth prepared her witness subpoenas.
Elizabeth asked her former attorney, Mr. Wrathell to sign them for her, but he declined. Since
Elizabeth is not an attorney, she could not sign them herself and the court clerk told her she was
not able to sign them either so they had to left with the clerk and wait for Judge Ross to sign them,
MCR 2.506(B)(1). Judge Ross signed Elizabeth’s ten subpoenas on October 30, 2018 (DM, 108).

Evidentiary hearings began on November 6, 2014. Prior to the hearing, Referee Shelly
Smith announced the hearing would only be a half day hearing rather than a full day hearing as it
was originally scheduled (DM, 102).

At the top of the November 6, 2014 hearing, Referce Smith admitted that despite the
referral order from Judge Teeple and despite the modified parenting time order entered on October
15, 2014, she did not think it was necessary to review child support because that would only be
necessary if there was a change in custody or parenting time.

...signed an order referring the issues, it actually says custody, parenting time and support

but I think really just the issue of custody and parenting time probably. I guess support if

something were to - if parenting time or custody changes and that was based on a motion
filed by Ms. Shaw, a motion to change custody and Judge referred that matter here today
for Referee hearing. (transcripts, p.3Y17-24).

Referee Smith disobeyed the Court’s order and did not review child support. When
reviewing custody and parenting time, Referee Smith limited Elizabeth’s proofs and restricted
witness .testimony to events, observations, and contacts since September 12, 2014 when the

Judgment of Divorce was entered despite MCL 722.27(1)(c) which allows for a change in custody

due to “proper cause” or a “change in circumstances” (transcripts, p.9918-p.10912).
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Testimony at the November 6, 2014 FOC evidentiary hearing included expert witness,
Elizabeth Arrpbruster, counselor for MS and JS. Ms. Armbruster testified MS has disclosed sexual
abuse by her }'ather to her using words, drawings, a good touch/bad touch coloring book, and play
therapy (traﬁécfipts, p.5-34; DORY6). Ms. Armbruster’s testimony authenticated her letter to the
court dated July 2, 2014 outlining her therapy sessions with MS and JS. Ms. Armbruster, testified
that she held .up a stuffed animal and asked MS to show her what she meant by “poke”. MS turned
the stuffed animal around, lifted up its tail and poked it (transcripts, p.5-34; DORY6).

Also,'.bn November 6, 2014, expert witness, Dr. Suzette ‘Walker, testified that MS was
brought into ;her office on September 11, 2014 for a complaint of painful urination. A urine
specimen was collected at the doctor’s office and the urinalysis showed blood in MS’s urine
without any other abnormalities such as bacteria or infection (transcripts, p.35-50; DOR 7). Dr.

“Walker testified that MS told her the pain started at her father’s house when he put his finger in
her vagina. Dr. Walker did an external exam and MS’s genital area was red, swollen, and open.
Dr. Walker testified the blood in MS’s urine is consistent with the trauma described by MS of
Derek puttingl his finger in her vagina because urine picks up blood as it passes through the trauma
(transcripts, 1!3.35-50; DOR 97). Dr. Walker contacted Child Protective Services and instructed
Elizabeth to take MS to McKenzie Hospital. At tl‘1e hospital, MS was given a random urine test.
The urinalysis also showed blood in MS’s urine without any other abnormalities or infection
(transcripts, p.35-50; DOR {7).

The hearing was adjourned on November 6, 2014 without a scheduled date to continue.
An order of adjournment was entered on November 10,2014 specifically indicating the
I;onvfem‘ber 2(|), 20i4 héariné would be a fla;lf day hearing .(t)M., 111). TWo days ]ater',‘ on

November 12, 2014, the Order of Adjournment providing the hearing date was mailed (DM, 112).
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By time Elizabeth received the hearing date in the mail, she only had three business days to fill out

her witness subpoenas, have Judge Ross sign them, and serve them, so Elizabeth filed a motion

with the court asking to adjourn the hearing, but on November 19, 2014, Judge Teeple denied her

request (DM, 119). At the hearing on November 20, 2014, Elizabeth’s witnesses did not appear.
Elizabeth informed Referee Smith that she only had three business days of notice for the hearing
(transcripts, p.495-8) and had to wait for Judge Ross to sign her subpoenas which were not
available for her to pick up until the day before the hearing (transcripts, p.5920-21) (DM, 113).

Even if Elizabeth was able to serve her subpoenas the same day, the witnesses would not be legally

Smith said that she could not adjourn the hearing (transcripts, p.475-8). Elizabeth said that Officer
Wurmlinger was aware he was expected to testify and that Chief Hall also said he would be at the
hearing (transcripts, p.6415-17). When Elizabeth requested an opportunity to recall her witnesses,
Referee Smith said she could not (transcripts, p.792). Referee Smith said she could not stop the
hearing to wait for Elizabeth’s witnesses to show up (transcripts, p.798-10). Elizabeth asked for a
courtroom break to try and call her witnesses, but Referee Smith refused her that opportunity.
Referee Smith also informed that she told Officer Wurmlinger when he phoned the FOC that he
did not need to appear for the hearing. These portions are missing from the transcripts, but are
available on the audio (DM, 118). Elizabeth had no other choice, but to rest her argument
(transcripts, p.7918-19). Derek rested without calling any witnesses as admitted by Referee Smith
(transcripts, p.892-3). “From the bench”, Referee Shelly Smith challenged the ruling of Circuit
Court Judge Michael Higgins and immediately entered a recommendation (DM, 120) for both
children to have parenting time with Derek despite expert testimony (transcripts, p.5.-34)

(transcripts, p.35-50).

90
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bound to appear for the hearing, because MCR 2.506(C)(2) requires two days of notice. Referee
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I feel that based on the evidence that was presented, Ms. Shaw, I feel that you failed to
establish by a preponderance of evidence that either proper cause or change in
circumstances exists. So it's my recommendation that your motion regarding custody be
dismissed for failure to establish those - one of those two factors. 1t is further my
recommendation that the - I believe and this really isn't probably my place to say this - but
I believe that the order that was entered by Judge Higgins was inappropriately entered.
He did not take - he talked to the parties but he did not take testimony and he did not make
any findings so, ultimately, Judge Ross will make that decision, I guess, on Wednesday
about whether or not that order should be entered but it is my position that the order should
not be followed at this point in time. However, I think until you have your day in front of
Judge Ross I'm not sure how that's going to happen but it's my recommendation and I'll
put in the recommendation that the previous order contained in the Judgment of Divorce
be reinstated (transcripts, p.1774-21).

At the close of the hearing, Referee Smith contradicted the limitation she repeatedly
enforced throughout the hearing when she admitted her knowledge of MCL 722.27(1)(a), ... Ms.
Shaw, 1 feel that you failed to establish by a preponderance of evidence that either proper cause
or change in circumstances exists (transcripts, p.1794-21). For a change in custody, the standard
of proof is “clear and convincing” MCL 722.26a(2), MCL 722.27a(2), but Referee Smith
specifically referred to a “preponderance of evidence” which is the standard of proof needed for
DHHS to file a petition, which the Children’s Ombudsman was looking for. Referee Smith further
admitted that Judge Higgins “entered” his order modifying parenting time, she didn’t think the
order should be followed, and Judge Ross would make that decision at a hearing on Wednesday,
MCR 2.605.

Judge Higgins literally said during the October 15, 2014 hearing that the purpose of the
FOC evidentiary hearing was to see if we can get the boy included. Unfortunately, transcripts of
the hearing do not reflect this statement. The same transcriptionist, the Judge’s secretary, Leslie
Hilgendorf, has erred on another occasion when preparing transcripts. Ms. Hilgendorf erroneously

listed Elizabeth on the cover page of the abuse neglect hearing transcripts, to be seen through the
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clear plastic cover, as a respondent parent and did not list Derek until the following page. This
transcript was provided by Judge Teeple during the September 25, 2019 hearing in the abuse
neglect case. Following the hearing, Elizabeth e-mailed the Judge’s secretaries, Ms. Hilgendorf
and Ms. Baldwin, as well as, Mr. Lepley, informing the three of them of this mistake. Mr. Lepley,
Elizabeth’s then attorney, took no action. Ms. Hilgendorf provided corrected cover sheets to the
transcripts accompanied by a letter admitting her mistake.

At the November 26, 2014 hearing, Judge Ross signed the modification order from the
October 15, 2014 hearing after the additional term that Pastor Barry Sheldon would supervise the
visits was handwritten on the prepared order (DM, 121).

Attempting to meet the requirements to request a deno vo review of the FOC evidentiary
hearing, Elizabeth requested transcripts from the FOC. The Friend of the Court, Ann Mroczek,
quoted Elizabeth roughly $400.00 to transcribe the half day hearing on November 6, 2014.
Elizabeth would also need transcripts of the November 20, 2014 hearing for a deno vo review
which would increase the price. On December 10, 2014, Elizabeth filed a motion requesting to
prepare transcripts by a non-certified transcriptionist pursuant MCR 8.108(G)(1)(c)? because she
could not afford to have them prepared by the FOC, but Judge Ross denied her motion (DM, 125).
Months later, Ms. Mroczek only charged Elizabeth $258.30 for transcripts of both FOC hearings.

Following Referee Smith’s referral, the order signed by Judge Ross on December 15, 2014
was on a court form. The box was checked for the motion to be dismissed and for the prior order

to remain in effect (DM, 127). The order did not indicate what the prior orders were. To Elizabeth,

2 MCR 8.108(G)(1)(c) allows for an indigent party to transcribe and file depositions taken by video or audiotaping
by a person who is not certified pursuant to this rule.



the prior ordier was the November 26, 2014 order modifying parenting time with MS and the
Judgment of IDivorce.

Despi:te Croswell-Lexington schools having the court orders, they allowed Derek to pick
MS up on W%zdnesday, January 21, 2015. Elizabeth was also at MS’s school to pick her ilp, but
Derek was alrieady Qalking to the car with both kids. Elizabeth ran over. Principal Collette Moody
took MS outsof Elizabeth’s arms. Ms. Moody then handed MS to another school administrator
and instructed her to put MS in Derek’s car while Ms. Moody blocked Elizabeth. The other
a;dl’*ninistratorj did as Principal Moody instructed and Derek drove away. B

The next day, January 22, 2015, Elizabeth went to the school to speak with Ms. Moody.
She told Elizabeth that Derek provided her with a court order signed by the judge that was more
current than liwrs. Elizabeth told her she had no knowledge of the order and asked to see it. Ms.
Moody would not allow Elizabeth to see the order and told her she was “content” with what Derek
provided her.j Ms. Moody then invited Elizabeth into her office to continue the conversation more
privately preéumably because the school secretary was at her desk and was able to hear. While in
her office, Croswell police officer Ken Western walked in. Elizabeth was unaware that Ms. Moody
had called him. Elizabeth told both of them that she did not have the order they said Derek
provided that allowed him to take MS. Officer Western called the FOC and spoke with Ann
Mroczek, the Friend of the Court. Officer Western relayed that Ms. Mroczek confirmed there was
a more current order and put his cellphone on speakerphone. Elizabeth asked Ms. Mroczek the
date of the or‘der and she said she didn’t have it in front of her to tell me, but that there was a more
current order. Officer Western then asked Ms. Mroczek if Elizabeth could go up to the court and

receive a copy. Ms. Mroczek said Elizabeth could at any time. Officer Western threatened

Elizabeth that she could be arrested for trespassing on school property because Ms. Moody said
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she asked her to leave the day before. Ms. Moody did not ésk Elizabeth to leave. Officer Western
also told Elizabeth that they are trying to bring child abuse charges against her. It should be noted
that at this time, Officer Western’s wife was the superintendent of Croswell-Lexington schools.

Elizabeth left the school and went to the courthouse. The clerk informed Elizabeth that
there were not any custody orders entered after hers. Elizabeth went down to the FOC and was
told Ms. Mroczek was "on the phone" and could not speak with her. Elizabeth said that since the
courthouse was closing in 15 minutes, she would wait in the hallway in case Ms. Mroczek finished
her call. As Elizabeth waited, three police officers arrived (City, County, and State) because Ms.
Mroczek called them to have Elizabeth removed. The police asked Elizabeth if éhe was asked to
leave and Elizabeth said that she was not and that she was just waiting for Ms. Mroczek to get off
the phone. Elizabeth began to tell the three pdlice officers what she needed help with. They cut
Elizabeth off and would not listen to her. They said they didn't want to hear about it and were not
going to deal with that issue.

The following morning, January 23, 2015, Ms. Mroczek called Elizabeth and said that the
November 26, 2014 order was a temporary order and is no longer in effect. Elizabeth disagreed
and Ms. Mroczek said she was not willing to discuss it further. Elizabeth asked Ms. Mroczek why
she called the police and said that she asked Elizabeth to leave. Ms. Mroczek said 1 know you
weren't asked to leave but I didn't want you to try and talk to me when I was trying to leave for the
day.

Acting on advice, Elizabetﬁ drove back up to the courthouse and asked for the case register
of actions and the most recent custody order. The clerk printed the case register of actions, the
December 15, 2014 order, and the November 26, 2014 ord(;,r. Elizabeth called the school and told

Ms. Moody that the court did not have a more recent order and that she could provide her with
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documents from the court. Ms. Moody again said she was "content" with what she had from Derek

and told Elizabeth not to call again.

Elizabeth then called CPD and spoke with Chief Hall. Elizabeth explained the scenario to
Chief Hall and that if Derek was allowed to pick MS up again today, he would have her for the
weekend. Chief Hall would not offer Elizabeth any assistance and threatened to arrest her if she
went to the school.

Elizabeth went to the office of the City Manager, Sam Moore, to show him the court papers
since the s¢hool arid thé police would riot 100k at'them. Elizabeth went into the City Building at
2:45 and when the woman called the City Manager, he said he would not be available until at least
3:05. Not to be confused with coincidence, MS's school day officially ends at 3:05, but if you pick
your child up, they are usually ready by 3:00.

Following this visitation that eﬁded on January 26, 2015, MS did not want to go to school
because she was afraid Derek would pick her up. Her fear was real. Under these conditions,
beginning Ja:nuary 27,2015, Elizabeth did not force MS to go to school and excused her absences.
For this, Ms. Moody contacted the truancy officer and initiated proceedings. On January 30,
2015, amongst other things, Chief Hall called Elizabeth and told her that she had to take MS to
school. When Elizabeth dropped MS off at her school, the secretary told Elizabeth that Ms. Moody
wanted her to go over to the other school to meet with her. When Elizabeth pulled into the parking
lot and stepped out of her car, she noticed two police cars had pulled in behind her. Chief Hall
and Officer Western got out of their cars. Chief Hall proceeded to arrest Elizabeth and asked if
she knew what she was being arrested for. Elizabeth told him that she did not. Chief Hall told
Elizabeth that she was being arrested for trespassing on school property. Chief Hall took Elizabeth

to the Sanilac County jail and she was locked in a cell.
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David Heyboer, Elizabeth’s criminal defense attorney, told her the November 26, 2014
order was not in effect, but he could understand how a lay person would think it was. Mr. Heyboer
told Elizabeth to follow the custody orders in the Judgment of Divorce or she could expect to be
arrested again on a Friday so they could leave her in jail until arraignment on Monday. Elizabeth
was also told to expect for the arrest to happen when the kids were with her. Mr. Heyboer
repeatedly tried to get Elizabeth to accept a plea deal from the prosecutor, but she would not. This
caused even more court dates and attorney fees. Elizabeth provided Mr. Heyboer with the audio
recordings from the audio recorder she was wearing during the days resulting in her arrest and the
day of her arrest. Elizabeth was not lying, they were. Many weeks later and after the NA case was
transferred to tribal court, Mr. Heyboer told Elizabeth they were not going to drop the charges so
she had to plead no contest to trespassing and in six months the charges would be off her record.
Judge Ross was Elizabeth’s sentencing judge. Elizabeth followed the advice of her attorney.

DHHS and the Tribe arranged for the entire family to have a comprehensive family
assessment done by the Family Assessment Clinic in Ann Arbor. This included forensic
interviews, psychosocial testing and psychological testing spread across multiple appointments
with the team. The service agreement was signed by DHHS, the Family Assessment Clinic, and
the Tribe on January 26, 2015 (ROA, 7). The FOC awarded Derek make-up parenting time on
January 30, 2015 (DM, 131). On February 4, 2015 Derek informed that he would be using his
make-up parenting time (DM, 143). This timing resulted in Derek having both kids for nearly two
weeks straight prior to the forensic interviews. Although Derek was informed about the interviews
at the time they were scheduled, Elizabeth was only informed by DHHS two days prior. DHHS

allowed Derek to take the kids to the interviews on February 19, 2015 and February 20, 2015.

96



Derek’s hotel room and gas were also paid for. Due to disclosures, Dr. Faller informed that they
could not allo:w the children to leave with Derek.

Dr. Féller’s February 24, 2015 report and supporting expert testimony to follow, stated
that a six-year-old in an unsafe situation should not be expected to make a detailed disclosure in
order to be protected (NA1, 19; NA2, 18).

[MS] disclosed that her father, Derek, has touched her bottom, “on top” of her clothing,
but then stated “sometimes on top” of her clothing. She reported “I can feel it” and “it
hurts”. As to what he touches with, she said “his hands”. [MS] disclosed that this has
happened " more than once”’. She reported “he still does it”. [MS] reported “her dad acts
‘like ‘everything is ok and is acting like nothing happened. He tells everyone that her mom
is lying and she is lying, but he is lying”

Dr. Faller also reported and testified that DHHS did not provide the Family Assessment
Clinic with Dr. Walker’s medical report and she did not understand why the medical evidence was
not given weight by DHHS (NA1, 19; NA2, 18).

In response to the allegation by DHHS and Derek that Elizabeth has possibly coached MS
into making the allegations of sexual abuse, Dr. Faller reported that coaching is more common by

offending rather than non-offending caregivers,

research indicates that coaching to make a false allegation of sexual abuse is uncommon.
Moreover, coaching is more common by offending than non-offending caregivers (e.g.,
Trocme & Bala, 2005). The assumption that non-offending caregivers foster false
allegations of sexual abuse in divorce situations is not supported by research, but rather
is driven by the accused and their advocates. I would add that the mother’s presentation,
in this case, and her prior responses to DHS and law intervention are consistent with
believing her child has been sexually abused and not consistent with a mother’s attempt to
program her child (Id.).

Expert witness Dr. Faller testified that MS disclosed being sexually abused by her father
to her during a forensic interview and also to Dr. Toplyn during her psychological exam. Dr. Faller

agreed with the entire team that there is at least clear and convincing evidence that Derek has
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sexually abused MS repeatedly. Expert witness, Dr. Faller, reported and testified that it is a
betrayal for MS to be sent back to her father after repeatedly disclosing to multiple professionals
and that visitation for both children should be suspended (DOR, 94).

On March 3, 2015, DHHS caseworker, Jennifer Showers and the Sanilac County 12initial
CPS complaint (COA, V1.6-8%). According to Michigan’s Child Protection Law, a petition is
required to be filed if the abuse meets the standards of Category 1. Category 1 means CPS found
evidence of child abuse, the child is not safe, the abuse was very serious and at that time, DHHS
is to add the respondent’s name to the statewide Child Abuse and Neglect Central Registry for life
because the crime is sexual in nature, MCL 722.627 § 7(b). DHHS did not add Derek’s name to
the Child Abuse and Neglect Registry as required by law. In response to said petition, a letter of
support was submitted by the Tribe on March 3, 2015 (COA, V1.204-208). Had the petition been
filed on the same day it was signed, a hearing would have been required to be held on
March 4, 2015 in compliance with MCR 3.965(A)(2)*. Instead, the petition was filed on
March 4, 2015 and a hearing was held on March 5, 2015. With the petition filed, Derek was still
able to exercise his parenting time from March 4, 2015 — March 9, 2015 which allowed for the
children to be with Derek for their interview with the L-GAL that was court appointed by Judge
Ross on March 4, 2015 (NA1, 5; NA2, 5). Four days after the March 5, 2015 hearing and on

Derek’s last day of visitation, an order was entered by Judge Ross on March 9, 2015, allowing

Derek to continue to exercise his parenting time (NA1, 7; NA2, 7)°. With this timing, paperwork

wise, in the NA case, Judge Ross did not allow the visitation to occur until after it was over.

3 Not listed on Case Register of Actions.
4 MCR 3.965(A)(2) — Time for Preliminary Hearing...Sexually Abused Child. The preliminary hearing must commence
no later than 24 hours after the agency submits a petition or on the next business day following the submission of

the petition.

5 Date listed on Case Register of Actions is different than file stamped date.




ICW, Callie Lankford, filed a Motion for Intervention in the NA case on March 17, 2015
requesting the state court grant the Tribe the right to participate in the NA case, 25 USC § 1911(c);
MCL 712B.7(6) (NA1, 18;NA2, 17). Following the fact-finding hearing held on March 17, 2015,
Judge Ross entered an order on March 18,2015 in the NA case determining parenting time with
Derek, even if supervised, may be harmful to the children (NAI, 19917; NA2, 18117). The
children were both ordered to remain home with non-respondent mother, Elizabeth Shaw, under
the continuing jurisdiction of the divorce case (NA1, 19]19b; NA2, 18419b). The order further
r'e'ad§ that the March'9; 2015 ‘order remiairis in effect except as modificd by this order (NA1, 19924;
NA2, 181]24)‘. The NA case has taken judicial notice of the divorce case (NA1, 7; NA2, 7)° and
the DM case has taken judicial notice of the NA case (transcripts, p.7423-25).

On March 24, 2015 at 8:36am, on behalf of the Tribe, ICW filed a motion to transfer the
NA case to tribal court in Oklahoma pursuant 25 USC § 1911(b) (NA1, 28; NA2, 24). At this
time, Judge Ross had not entered an Order granting the Tribe’s motion to intervene. At 9:49am
on March 24, 2015 Judge Ross entered an order granting the Tribe intervention finding no good
cause exists to deny the motion, (NA1, 27; NA2, 23). Also, at 9:49am on March 24, 2015, Judge
Ross entered an Order of Transfer without a hearing and without parties having an opportunity to
respond even though a hearing was already scheduled for 10:00am that day. In the hallway, prior
to the March 24, 2015 hearing, Ms. Lankford informed Elizabeth that Judge Ross already agreed
to transfer the case. Based off of what Ms. Lankford said, Elizabeth’s attorney, Mr. Whitesman,
felt Judge Ross did not want this case and it would be a bad situation for the kids and Elizabeth

not to agree to transfer. Risky all around because if Elizabeth didn’t agree to transfer, it could

5 Date listed on Case Register of Actions is different than file stamped date.
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upset the Tribe to whom the case was already transferred and if she didn’t agree it could upset
Judge Ross who has the power to make the kids go back to Derek which was daunting when we
finally had an order saying his parenting time was suspended. Elizabeth followed her attorney’s
advice.

Unlike the Order granting intervention, the Order of Transfer did not include a finding that
no good cause exists to deny the motion. The Order of Transfer excessively ordered that legal
custody of the children now resided with Oklahoma DHHS, granted ICW the authority to place

the children, and said the children were to remain wards of the court (NA1, 29; NA2, 25). Said

terms were not addressed in the Tribe’s motion for transfer (NA1, 28; NA2, 24) or at any point
during the hearing that was held later that day (transcripts). The children were not “wards” of the
court and Elizabeth is a non-respondent. See In re Sanders. See also Troxel v. Granville.
Elizabeth was not provided with a copy of this order.

At the hearing held following the entry of the Order of Transfer, Elizabeth still was not
aware of the terms decreed in said Order of Transfer. From the Court Recorder’s notes, it is clear
that Elizabeth is a non-respondent and the signed order had not been provided to the parties, [the]
Referee informed the parties that the Court will sign the order as soon as presented and Ms.
Langford [sic] will prepare order (COA, V1.p.61). The date on the court recorder’s notes reflect
March 17, 2015; however, it was actually March 24, 2015. An entry was already provided for
March 17, 2015 in the court recorder’s notes (COA, V1.p.60).

Also, on March 24, 2015, the tribe filed a petition in tribal court to accept transfer of
jurisdiction of the case. The tribal judge, Judge Tripp, entered an order accepting transfer of
jurisdiction declaring the following terms; the children were now wards of the tribal court, the tribe

had legal custody of the children, ICW had the power to place the children with Elizabeth Shaw,
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o] , . :
and the tribe was authorized to consent to any necessary and appropriate emergency medical,

dental or hea!!th care needs of the children. Elizabeth was provided with the petition and order at
the same timc;e (NAi, 30,31; NA2, 26,27). There was not opportunity to respond to the petition and
‘ the order waé entered absent a hearing. Elizabeth did not forfeit her legal custody of the children
or her physical custody of the children at any point in state court or in tribal court.

In tribal court, to begin the adjudicatory hearing process in accordance with CC§1.27.7,
ICW filed a Minors in Need of Care Application affirmed by affidavit on April 7, 2015 (ROA, 7).
At the first h«?&rin‘é‘]ﬁel}i'iﬁ’Tribal Court on April 16, 2015, the Tribe requested an éxiension to file
a petition penLiing receipt and review of the Ann Arbor family assessment report (ROA, 9). CC§27
only requires?the Minors in Need of Care application which was already filed, but the Tribe stated
they wanted: to review the mental health assessments given Derek’s false allegations that
Elizabeth’s rﬁenta] health issues are the culprit of MS’s disclosures of sexual abuse (Id). Judge
Tripp ordered Derek not to have contact with the children. The next hearing was scheduled nine
weeks later on June 18, 2018. Following the April 16, 2015 hearing and prior to the June 18, 2015
hearing, lCW}, Ms. Lankford was no longer an employee of the Tribe. Elizabeth was not informed
of this changé.

On Ju;ne 9, 2015, following their investigation and after review of the Ann Arbor reports,
the Tribe ﬁ!ec;l, Petition to Adjudicate Minor Children Deprived as to Biological Derek Shaw. In
said petition, the tribe specifically admitted they determined not to file a petition against Elizabeth
because there is no information or findings of abuse or neglect related to Ms. Shaw (DM, 201 -
Ex.A).

At theJune 18, 2015 adjudication hearing, the Court accepted the petition authored by the

|
tribe’s attorney general/presenting officer, Robin Lash, admitting that the Tribal Court’s
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jurisdiction is concurrent with state court, CC§1.2.1 (Jd.). The completed Ann Arbor reports were
accepted as evidence. Expert witness, Dr. Faller, testified authenticating the reports and the
disclosures made by MS during her forensic interview (ROA, 11-16,20; DOR, 94). Darold
Wolford appeared as the tribe’s interim ICW. The next hearing was scheduled 7 weeks later on
August 6, 2015.

Following the hearing, Elizabeth requested a court appointed attorney from the Tribe’s
Presenting Officer (ROA, 106). Robin Lash informed Elizabeth that she was not eligible for a
court appointed attorney because her parental rights were not at stake (/d.) On July 27, 2015
Elizabeth’s attorney, Barney Whitesman, filed an appearance.

On August 4, 2015 a motion was filed by the Tribe to continue the August 6, 2015 hearing
another 8 weeks later until October 1, 2015 (ROA, 22). Elizabeth was not provided an opportunity
to respond to said motion because it was issued with an order that was filed the same day (ROA,
23). This Motion and Order allowed a gap of 15 weeks between hearings.

On August 12, 2015, the Tribe filed a motion for the Court to appoint a GAL (ROA, 24)
and an order was entered the same day appointing GAL, Curt Lawrence (ROA, 25).

On August 18, 2015, Mr. Whitesman filed a motion in tribal court to allow Elizabeth and
the children to move and to change the children’s school (ROA, 26). After repeated e-mailing
between Mr. Whitesman and the tribal court clerk in attempt to secure a brief hearing on the motion
prior to the beginning of the school year, the Clerk emailed on August 25, 2015 that the Judge
informed hle would hear the motion five weeks later on October 1, 2015.

On September 17, 2015, Elizabeth was ordered by Subpoena Duces Tecum to appear with

the kids at the October 1, 2015 hearing so the Judge could meet them for the first time'.
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At the October 1, 2015 tribal court hearing, Judge Tripp entered an order finding,

“Ultimately, call on whether move is allowed, is up to the Court in Michigan, who has jurisdiction
over the divorce between Derek and Elizabeth Shaw.” (DM, 215-Ex.1). The process was already
delayed by six weeks and now, the matter needed to be addressed in state court. Judge Triﬁp
ordered supervised visitation to begin for JS with Derek at the request of GAL even though no
evidence was presented to alter the court order suspending Derek’s parenting time (Id.). The tribal
code dictates that orders of the state court have the same effect and are subject to the same
procedures 'as' the orders in tribal court, TC§922. Elizabeth questioned this recommendation and
order. GAL told Elizabeth that the Tribe usually sees it as, what is fit for one child is fit for both
children. Priorto GAL’s recommendation, the state court, based on evidence supporting the sexual
abuse petition, ordered Derek’s parenting time suspended (NA1, 19]17; NA2, 18]17) and the tribal
court entered a no contact order (ROA, 9). Also, at the request of GAL to confirm that Elizabeth
is not psychotic or delus_ional, the tribal court ordered Elizabeth to undergo a Psychiatric
Evaluation even though after review of the mental health assessments done by the Family
Assessment élinic, the Tribe determined not to file a petition against Elizabeth (DM, 20]-Ex.Aj.
Mr. Whitesméan had four subpoenaed witnesses available to testify. Judge Tripp only allowed one
witness to tesitify alleging that was all the time available even though it was not the end of the court
day (ROA, 2:8-31). The Tribe hired Janet Grant as their new ICW. Elizabeth became éware of
and met Jan iGrant for the first time at the hearing even though she was hired by the Tribe in
August. Mr. Lawrence is a tribal member of the Seneca-Cayuga Tribe and Ms. Grant worked with

him for the Seneca-Cayuga Tribe prior to the Miami Tribe of Oklahoma. The next hearing was

scheduled 74 weeks later on January 7, 2016.
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When in state court on October 28, 2015 in front of Judge Higgins for a hearing on
defendant’s motion for change of school, Judge Higgins referred the matter to the FOC for an
evidentiary hearing and directed Mr. Whitesman to file a motion to modify child support in
accordance with the March 18, 2015 suspension of Derek’s parenting time (DM, 175). Counsel
filed said motion on November 9, 2015 (DM, 164). The evidentiary hearing held before Referee
Shelly Smith on November 19,2015 addressed school change, medical expenses, and child
support modification (DM, 161).

Unlike the evidentiary hearings in November 2014 addressing a change in custody due to
sexual abuse when Referee Shelly Smith made her recommendation from the bench, this time
Referee Shelly Smith issued her recommendation on December 10, 2015 after utilizing her
maximum allowance of 21 days (DM, 173). Referee Smith’s recommendation was to allow the
school change, not to require Derek to pay his portion of medical costs, and she opted not to
provide a recommendation regarding child support as the Circuit Court Judge ordered.

In compliance with the tribal court order, on November 11, 2015 Elizabeth underwent a
psychiatric evaluation with adult psychiatrist, Dr. Kimpo. ICW selected Dr. Kimpo and arranged
the appointment. Expert witness Dr. Kimpo testified that mother is not delusional or psychotic
(DOR, 19).

Absent a motion being filed and absent a hearing being held, on December 7, 2015, the
tribal court entered a supplemental order allowing Derek additional visitation with JS (ROA, 41).
JS’s supervised visits with Derek were significantly increased (/d.). The order also continued the
January 7, 2016 another 4 weeks until February 4, 2016 (/d.). This continuance allowed for a gap

of 18 weeks between hearings.
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Outside of a motion and a hearing, ICW provided Judge Tripp exparte with Dr. Faller’s
report responiding to Mr. Grooters’ report fbllowing Mr. Whitesman's objection to its admittance
(ROA, 41). Mr. Grooters was contracted by the Tribe to perform a sexual deviancy evaluation on
Derek (I1d.). ;I'he Tribe allowed Derek to provide the ‘background 'inf('nfmation and reports that Mr.

! ,
Grooters relied on for his testing. Mr. Grooters did not indicate he was aware of the disclosures

!

made by MSi or the contemporaneous medical evidence. Instead, it appears from Iler‘ Grooters’
report that hé took Derek’s allegations at face value that Elizabeth is mentally ill and that she
coached MS %0 make the 'allé'gatio'né (Id.). There were also 'di'sc'r’epbnéie's'ihith‘e' information Derek
reported to Mr. Grooters in comparison to what he had previously reported in regard to his
stepfather béing physically and emotionally abusive to him as a child and Derek’s sexual
experiences also varied from what he previously reported (Jd.). Mr. Whitesman on behalf of
Elizabeth is the only party that objected to the admission of Mr. Grooters’ report. The Tribe, GAL,
nor ICW objected or raised any concerns.

On December 22, 2015, Mr. Whitesman filed a motion for immediate consideration
because ICW made a parenting time schedule for JS with Derek (ROA, 42). ICW provided this
schedule to Elizabeth three days before it was to begin on Christmas Eve. ICW allowed Derek to
select his own supervisor for the visits and did not consult with Elizabeth. ICW informed that the
Judge instructed Elizabeth is to give MS Christmas presents from Derek. The motion notes
objection to the regular communication ICW has with Derek, the exparte communication ICW has
with the Court, and the effect these communications appear to be having on the rulings. Mr.

Whitesman also requested the audio of previous proceedings (/d.). The motion was granted and

the visitations did not occur.

105



In state court on December 29, 2015, Judge Higgins entered an order requiring Derek to
pay the office of Mr. Whitesman $200.00 within two weeks. To date payment has not been made.

On January 26, 2016, Mr. Whitesman filed a motion requesting reports that are not being
shared and an inquiry regarding next hearing (ROA, 45). The tribal court order resulting from the
February 4, 2016 hearing falsely stated that Elizabeth did not complete her psychiatric evaluation.
Dissatisfied with the results of the two evaluations showing Elizabeth is not mentally ill, not
delusional, and not psychotic, ICW and GAL requested for Elizabeth to be tested again and the
Judge ordered it with a practitioner of ICW’s choosing. Judge Tripp further ordered more
parenting time for JS with Derek, but not as much as ICW requested. Judge Tripp also ordered
MS to undergo an evaluation with a new counselor of ICW’s choosing. ICW selected Mr.
Rosenberg to evaluate MS.

On April 6, 2016, Mr. Whitesman filed an objection and motion to strike Mr. Rosenberg’s
report, as well as other reports (ROA, 57). A second motion addressed Elizabeth’s concerns
regarding parenting time being allowed and that Derek has not completed recommendations and
orders but has been granted unsupervised parenting time by Judge Tripp (ROA, 58). The third
motion addressed ICW preventing Elizabeth from speaking to the evaluator ICW arranged for MS.
There was no disclosure as to what reports the evaluator was provided by ICW causing question
if ICW was looking for objective evaluation or the results she wanted. On April 12, 2016 Mr.
Whitesman was provided with a motion and an order at the same time, to continue the
April 14, 2016 until 5 weeks later on May 19, 2016 (ROA, 60-61). On April 13, 2016, on behalf
of the tribe, Robin Lash, the author of the petition against Derek, filed a motion to expand parenting
time of JS with Derek further allowing unsupervised parenting time. Mr. Whitesman filed a

response to the tribe’s motion expressing concern, requesting testimony from JS’s counselor, and
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asking for an evidentiary hearing on the matter. Mr. Whitesman filed Elizabéth’s response 42
minutes after being e-mailed the Tribe’s motion only to be informed that the Court already entered
an order (ROA, 67). Judge Tripp’s order granted the Tribe’s motion without allowing an
opportunity to respond and without a hearing (ROA, 62-63). On May 6, 2016, Mr. Whitesman
filed a motidni for relief from the parenting time order. The motion addressed JS’s report of Derek
abusing the d:og and the real concern of irreparable harm with the counselor’s report attached
(DOR). Thé Court was also made aware that the adjournments have resulted in a scheduling
conflict for Dr. Walkér t6 testify regarding her medical report (ROA, 67). .

ICW Janet Grant fired JS’s counselor for reporting Derek abused the dog and for sharing
this information with Elizabeth and Mr. Whitesman. On May 16, 2016, Mr. Whitesman filed a
motion regarding ICW terminating JS’s counselor. The motion further addressed impediment of
due process alild for discovery and disclosure (ROA, 69). A motion for Relief from Journal Order
was filed by Mr Whitesman on May 19, 2016 (ROA, 72). Mr. Whitesman filed a Case Review
Hearing Mem'orandum; summary of hearing and testimony up until this point with relief requested
on May 24, 2016.

At the hearing on May 25, 2016, Mr. Whitesman objected to ICW’s case review and the
change in parénting time/custody she sought (ROA, 76). Testimony was heard including that of
expert witness, Dr. Suzette Walker who authenticated her medical report (DOR, 97). Heather
Winkler testifi'!ed she performed a urinalysis on MS Shaw on September 11, 2014 and the urine

|

tested positive for a moderate amount of blood. Testimony is authenticated by the report and chart

of Dr. Walker (DOR, §8).

7 Not Entered on Exhibit Log. DOR shows reports are in evidence.



Dr. Lemmen, child and adolescent psychologist performed the third round of testing on
Elizabeth. Dr. Lemmen, child psychologist testified that Elizabeth’s results were normal to both
the psychiatric evaluation and the psychological test (DOR, §10). Dr. Lemmen testified that ICW
coordinated the appointment and indicated to him that the problem was with Elizabeth, not with
Derek. Dr. Lemmen testified that ICW further directed him that a report was needed determining
what that problem was with Elizabeth (DOR, {10). Dr. Lemmen reported a possible borderline
personality disorder, but his examination of Elizabeth was normal. Dr. Lemmen further testified
that Elizabeth is not delusional or psychotic (DOR §10). Dr. Lemmen hired a psychologist to do
a psychological test on Elizabeth. The test results were normal (DOR {10).

After hearing the testimony, Judge Tripp reinstated JS’s counselor that ICW terminated.
Judge Tripp declared that if he enters an order of Adjudication he will proceed with termination of
Derek’s parental rights and then ordered overnight visitation for JS with Derek, but would not
issue a written order.

Elizabeth provided ICW an update on the children which included JS’s anger, being
physically aggressive, and lying. ICW e-mailed the counselor inquiring and the counselor sent a
report to ICW. ICW provided the report to the Court Clerk. (DOR). Cynthia Willey-King’s
counseling progress report states JS said he was not ready for overnights with Derek yet, that JS’s
anger has been increasing as visitation with Derek has been increasing, that JS claimed Derek
blamed Elizabeth for Derek’s empty promise, and that JS’s stated “they believe me when I lie”.
The counseling progress report also includes a treatment plan (DOR).

At the August 10, 2016 hearing, testimony was heard from Callie Lankford, a qualified
expert witness on child-rearing practices of the Tribe. Ms. Lankford testified that she felt there

was at least clear and convincing evidence that Derek sexually abused MS repeatedly (DOR, 15).
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QEW, Ms. Lankford, testified that there was not any indication that mother was delusional or had

any mental h§alth problems (DOR, 95). Callie Lankford’s testimony fulfills the requirements of
25 USC 1912|(t). JS’s counselor, expert witness Cynthia Willey-King, also testified. Despite the
tribe’s QEW and the counselor's testimony authenticating her extensive progress report, ICW and
GAL requestéd for JS to live with Derek. Judge Tripp denied their request but did increase
visitation to include an extra overnight. No written order was issued.

On August 27, 2016, Elizabeth received a FedEx letter from ICW stating ICW and GAL
removed'JS from'hér care. On August 29, 2016, ICW filed an Update to the Court explaining
GAL was in f:‘ull agreement with the removal and her reasoning for removing JS from Elizabeth
was she was exercising her “broad authority...” (DM, 223-App.2). Mr. Whitesman filed a motion
for immediate consideration for the return of JS to Elizabeth on August 30, 2016. A hearing was
set for September 6, 2016. At the hearing on September 6, 2016, Judge Tripp ordered JS returned
back home to Elizabeth. ICW and GAL remained in their positions and were not removed from
the case. Mr. Whitesman requested a written order, but was denied.

Closinlg arguments were heard on September 28, 2016. After being sworn as a witness,
Judge Tripp Iquestioned ICW Janet Grant. Ms. Grant testified affirmatively that she treats
Elizabeth as though she is the offender and represents her to others as though she is the problem
substantiating Dr. Lemmen’s testimony (DOR, {14). Judge Tripp asked ICW if she has constant
communication with Derek and if she has communication with JS during all of his court ordered
visits with Derek. Ms. Grant testified that she does not have regular communication with Derek
and that she does not have contact with JS on all of his visits with Derek. Judge Tripp responded
by infdrfning Ms Grant that he could take her cellphone into custody. Ms. Grant quickly asked

Judge Tripp to “clarify” her testimony. Ms. Grant recanted by testifying that she does have regular
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communication with Derek and that she does contact JS on all of his court ordered visits with
Derek (DOR, 914). Ms. Grant further testified that if Derek committed the abuse, he should not
have unrestrained access to either child (DOR, §14). Judge Tripp said he would review the case
and issue a decision.

In state court, since Elizabeth did not object to the Referee failing to modify child support
in 2015, a year and a half later, in May 2016, the FOC initiated a standard three-year review by
mailing paperwork. Elizabeth provided the FOC with the requested income verification
paperwork. Derek failed to provide said paperwork after two requests by the FOC.

In tribal court, Judge Tripp entered a Protective Order against ICW and GAL on
June 28, 2017 after it was realized they intended on travelling to Michigan to “interview” JS and
MS for a couple of hours (DM, 201-Ex.E). After experiencing the illegal removal of JS from
Elizabeth by ICW and GAL in August 2016, the Protective Order was a preventative measure to
prevent JS and MS from being kidnapped by ICW and GAL.

In state court, since Derek failed to cooperate by completing the income verification form
requested by the FOC, both parents were ordered to appear for an evidentiary hearing on
July 25, 2017 in front of Referee Shelly Smith (DM, 189). At the hearing, Derek again did not
provide the information. Rather than impute his income, Referee Shelly Smith gave Derek another
extension to verify his income.

On September 1, 2017, an updated Uniform Child Support Order was entered using
imputed income for Derek, because he again failed to provide his income verification (DM, 194).
On November 20, 2017, an Order was entered for Derek to show cause for not paying child

support (DM, 196). At a December 20, 2017 show cause hearing, Derek was found guilty of civil
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contempt an(i sentenced to jail which would be held in abeyance if terms of payment were met
(DM, 197).

Elizabeth received a text from ICW on January 18, 2018 telling her to call into the hearing.
Elizabeth called in for the hearing and explained that she was at work and was not given notice of
the hearing. During the hearing, it was very difficult to hear. Elizabeth repeatedly asked Judge
Tripp to repeat himself. Both ICW and the tribe’s new presenting officer, Cynthia Burlison, who
was previously Derek’s court-appointed attorney, tried to relay to Elizabeth what the Judge was
saying. The following day, since she céuld not hear, Elizabeth emailed the court ¢lerk requesting
audio or transcripts. After a week passed without receiving any information, Elizabeth decided to
file a motion to vacate the order, even though she had not received one. After Elizabeth filed the
motion on January 30, 2018, the clerk emailed Elizabeth the Order of Adjudication. The Order
lifted the Pro:tection Order against ICW and GAL, outlined testimony heard, released JS from the
tribal court case, retained MS in tribal court with a disposition plan of reunification with Derek,
and speciﬁca;lly stated, “no change of placement warranted at this time.”

ICW and GAL made a surprise visit at about 7:30pm on February 17, 2018 to Elizabeth’s
home. JS wa;s on a court ordered visit with Derek. They wanted to talk to MS, but MS was at a
sleepover. ICW and GAL insisted Elizabeth take them to the sleepover so they could talk to her.
Elizabeth asked if they could talk to her the following day and they said it had to be that night.
The sleepover was about 40 minutes away and it was snowing. At almost 9:00 pm, MS had to
leave her sleci:pover to talk with ICW and GAL for 45 minutes. Once they were done talking to
her, Elizabeth took MS back to her sleepover.

On Fébruary 18, 2018, GAL, Curt Lawrence, contacted maternal grandmother by phone

to see if she would be willing to take JS and MS to live with her while in joint counseling with
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Derek. GAL said the placement was necessary due to Elizabeth not wanting reunification of Derek
and MS. Maternal grandmother, Marsha Wetzel told GAL that if the judge ordered it, she would.
GAL said that he and ICW would need to convince the Judge which would take a couple weeks,
possibly a little longer to do. Said statements are affirmed by affidavit of maternal grandmother,
Marsha Wetzel (DM, 223-App.14-15).

Four weeks after Elizabeth’s motion to vacate, on March 2, 2018, Judge Tripp entered an
order vacating the original order of adjudication and scheduled a hearing 6 weeks later on Friday,
April 13, 2018 for entry of adjudication. With the order vacated, the protection order against ICW
and GAL was again effective. On March 7, 2018, without a motion filed and absent a hearing,
Judge Tripp entered an order stating the protection order against ICW and GAL was lifted
following a motion filed by Elizabeth. Elizabeth did not file a motion requesting the protection
order to be lifted. The order also said MS was to begin counseling with a “new counselor” of
ICW’s choosing. At the time of this order, MS was still attending counseling sessions with Ms.
Armbruster with whom she had an established therapeutic relationship with for over four years.

Without a motion filed and without a court hearing, Judge Tripp entered an order allowing
Derek to have visitation with JS for half of his spring break that ICW texted to Elizabeth. On
March 27, 2018 Elizabeth received another order from the court clerk dictating JS was to spend
the other half of his spring break with Derek (ROA, 99). The Judgment of Divorce dictates Derek
and [ are to divide visitation 50/50 during school vacations.

At the tribal court hearing on April 13,2018, Judge Tripp entered an Order of Adjudication
retaining JS and MS in the tribal court case and adopting the terms of the previous January 18,

2018 adjudication which states, “no change of placement warranted at this time.” According to
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the Miami Tribe of Oklahoma’s Children’s Code, CC§1.9.5, entry of an order of adjudication

occurs if the evidence meets the “proof beyond a reasonable doubt” standard of proof.

Executing their intent, despite Judge Tripp just ordering no change of placement ICW
and GAL on Xpril 13,2018, who were already in Port Huron, Michigan and attended the hearing
by phone, We:nt to the schools of JS and MS and removed them with the assistance of the St. Clair
County Sheri:'ff’s Department (DM, 223-App.1). ICW and GAL did not have the permission of
Elizabeth or a valid court order authorizing the removal of the children. ICW and GAL proceeded
to “place™ JS ?"vi'iih'DerélE and MS with maternal grandmother, illegally removing the children from

|
their home with Elizabeth.

The fc;llowing day on April 14, 2018, the St. Clair County Sheriff’s Department dispatched
the deputy thélt assisted the Tribe to Elizabeth’s home and rather than consider what Elizabeth was
telling him, he opted to call ICW and follow her directives. In his report, Deputy Cleland claimed
Elizabeth admitted the tribe has custody of the children. Elizabeth did not. E]izabeth would not
say that. Elizabeth would say, “they say they do, but they don’t.” ‘Elizabeth offered Deputy
Cleland court orders, but he would not accept them. Deputy Cleland said he had the paperwork
he needed fro:m Ms. Grant, but would not provide the paperwork to Elizabeth and the paperwork
was not included with his report (COA, V1.190-195).

On Monday, April 16, 2018, Elizabeth filed an emergency motion for immediate
consideration in tribal court demanding the return of JS and MS. Elizabeth filed a supplemental
brief to her ﬁotion on April 17, 2018. The motion was set for hearing 3 weeks later on May 3,
2018. Also, on April 17,2018, Robin Lash filed a motion to withdraw from the case and an order

grantéd her withdrawal. April 18,2018, Elizabeth filed a motion for a court appointed attorney to
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assist her in preparation for the May 3, 2018 hearing (DM, 223-App.4-5). This motion was also
set for hearing on May 3, 2018.

A possible motivation for the explicit trauma inflicted on JS, MS, and Elizabeth, was filed
on April 18, 2018 at 8:25am in state court. The FOC filed a Notice of Abatement of Child Support
after being advised that JS and MS were now living with Derek (DM, 200). The Abatement would
be applied retroactive April 13,2018. Rather than initiate enforcement proceedings MCR
3.208(B)? for violation of the parenting time order, the FOC immediately implemented the
abatement rather than waiting the required 21 days. The child support order that the FOC abated
was a modification to a final judgment. The FOC should not have taken any action without a
motion filed in the divorce case giving Elizabeth an opportunity to contest, MCR 3.210(D)(1)°.
This is the process Elizabeth was ordered to follow and the process the FOC required Elizabeth to
follow (DM, 120,160,173). To not require Derek or the Tribe to follow the same procedure
deprives Elizabeth of her constitutionally protected right to equal protection under the law'®. The
FOC should have taken immediate action initiating enforcement proceedings against Derek for not
following the custody orders of the court. This issue was beyond granting make-up parenting time.
The FOC was informed that the children were taken from Elizabeth in violation of court order and
placed with Derek in violation of court order. The information provided to the FOC was a clear

indication that withholding the children from Elizabeth was not intended as a temporary action, it

8 MCR 3.208(B) - Enforcement. The friend of the court is responsible for initiating proceedings to enforce an order
or judgment for support, parenting time, or custody. The procedures in this subrule govern contempt proceedings
under the Support and Parenting Time Enforcement Act. MCR 3.606 governs contempt proceedings under MCL
600.1701. '

2 MCR 3.210(D)(1) — The court must make findings of fact as provided in MCR 2.517, except that findings of fact
and conclusions of law are required on contested post-judgment motions to modify a final judgment or order

10 Equal Protection Clause of the 14th Amendment requires the governing body state to treat an individual in the same

manner as others in similar conditions and circumstances.



was intended as permanent. The FOC should have taken immediate action to initiate enforcement

proceedings t§ uphold the orders of the court, but they did not.

On April 19, 2018, Elizabeth and her aunt went to the St. Clair County Sheriff’s
Department ah& asked to speak with someone about her children being taken. ~After waiting,
Deputy Duva;took Elizabeth and her aunt to an interview room. Elizabeth informed Deputy Duva
that the tribe ;took the kids without the right, explained they have done this to her son in the past,
and answeredi all the questions Deputy Duva had for her. Elizabeth told Deputy Duva about how
ICW and GAL insisted she take' MS from her sleepover so they could interview héron Februaty 17,
2018. Deputsf Duva informed Elizabeth that she was in her driveway that night at the request of
ICW and GAL while they came in the house. Elizabeth had no prior knowledge of this. Deputy
Duva indicated that ICW and GAL told her a different story when tﬁey came out and released her
to leave prior to Elizabeth coming out of the house to drive to the sleepover, but Deputy Duva did
not divulge what they may have said. Deputy Duva reported that Elizabeth admitted the tribe has
custody of her children. Elizabeth did not. Whenever asked a question like that, Elizabeth
responds with the truth, “they say they do, but they don’t.”

At a hearing held in tribal court on May 3, 2018, without any responses filed, Judge Tripp
denied Elizabeth’s motion demanding the return of the children. During the hearing, Judge Tripp
removed ICW Janet Grant from the case and said Elizabeth had to sign the Service Plan (DM, 223-
App.6-7) if she wanted her children returned to her. With Judge Tripp off his bench and standing
over Elizabeth alongside Ms. Grant, Elizabeth signed the service plan under duress. The service

plan was already signed by both Judge Tripp and Ms. Grant. Judge Tripp told Elizabeth that once
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she completed a portion of the service plan, she could make application to the court for return of
the children. Elizabeth was not issued an order!!.

On May 9, 2018, Elizabeth filed an emergency exparte motion for change in counselor
(ROA, 113). On May 9, 2018, Elizabeth also filed an emergency motion showing completion of
service plan and proofs thereof for return of the children and revoked her signature on the Service
Plan with supporting affidavit in fear it somehow allowed the Tribe to keep her children from her
(DM, 223-App.8-10). Elizabeth filed another motion on May 14, 2018 for Reconsideration and
Objection to ICW’s report (ROA, 114). The motions were set to be heard on May 31, 2018. No
responses were filed to the motions. At the May 31, 2018 hearing, Judge Tripp denied all of
Elizabeth’s motions. Elizabeth was not provided with an order.

In effort to exhaust her recourse in tribal court, on May 14, 2018, Elizabeth filed a Notice
of Appeal. In lieu of transcripts that were unavailable due to audio/video failure, on June 4, 2018
in the tribal court of appeals, Elizabeth filed the Designation of Record outlining testimony heard
throughout the proceedings (DOR). Judge Tripp, the Tribe, Derek, ICW, and GAL were all
allowed an opportunity to object or amend the Designation of Record if they were not in agreement
of the contents therein, AC § 8(B)'2. There were no objections or amendments, therefore, all were

in agreement with the Designation of Record.

1 Once Ms. Sherigan filed an appearance and requested orders, the tribal court clerk provided them.

ZAC § 8(B) — Statement of Proceedings When No Report or Transcript Made: If no report of the evidence or
proceedings at a trial or hearing was made, or if a transcript is unavailable, the appellant may prepare a statement of
the evidence and proceedings. Said statement shall be filed with the Clerk of Court. The appellant shall serve a copy
of the statement on appellee, and the appellee shall have ten (10) days to raise objections and propose amendments to
the statement and file those objections and proposed amendments with the Clerk of Court. The Miami Tribe District
Court shall settle the objections, make any necessary amendments and finally approve the statement for inclusion in

the record of appeal.



On July 18, 2018, Elizabeth’s new tribal court attorney, Angela Sherigan, who is a tribal

Judge in Michigan and the President/Chair of Michigan Indian Legal Services filed an emergency
motion for return of the children to Elizabeth. Angela admitted the removal of the children from

Elizabeth was illegal, the removal of the children from Elizabeth is a violation of the Miami Tribe

of Oklahoma’s Children’s Code, and a violation of the Indian Child Welfare Act (DM, 223-

App.11924). EMS. Sherigan furthered that the children should be returned to Elizabeth immediately
and without riaecessity of a hearing (DM, 223-App.11925). Ms. Sherigan also filed a motion to
stay cou’nselilflg between Derek and MS. A 'hieating was held'on the motions July 27, 2018. Judge
Tripp entered! an order on August 1, 2018 allowing counseling between Derek and MS. To date,
no opinion orz order has been entered in regard to the motion to return the children. Unfortunately,
Ms. Sherigan did not respond to Elizabeth’s request to represent her in state court proceedings.
Possibly due to a conflict of interest because Michigan Indian Legal Services limit their services
to only be available to tribal members'3,

Aﬁe{ counselor Donna Greenhaw arranged for MS to have overnight visitation with Derek,
Ms. Sherigan filed an exparte emergency motion to stay overnight visitation on
September 6, 2018.

On September 11, 2018, without a hearing being held, Judge Tripp entered an order
prohibiting Derek and Elizabeth from having access to the children’s counseling files with Ms.
Greenhaw. The order further stated the children’s counseling files are only to be provided to ICW

and GAL. On September 11, 2018, Ms. Sherigan filed a motion regarding Elizabeth’s parenting

time. On October 10, 2018, Andrew Doney filed an appearance as the tribe’s presenting officer.

13 Non-respondent mother is not a tribal member. She is a non-Indian.
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An order was entered in the tribal court of appeals on August 28, 2018 dismissing the
appeal because appellant’s brief was not timely filed. The court clerk e-mailed the dismissal order
to Ms. Sherigan even though she did not represent Elizabeth in the tribal court of appeals, only in
the tribal district court. An outside source informed Elizabeth of the dismissal order some time
thereafter at which time Ms. Sherigan provided Elizabeth with the dismissal order. On
December 7, 2018, Elizabeth filed a motion té reinstate the appeal due to not being made aware
by the court clerk that the case file was transferred which begins the briefing timeline according
to the tribe’s appellate code. After consideration of the motion and the Tribe’s response in
opposition of the appeal being reinstated, the Court of Appeals entered an order vacating the
dismissal order and reinstating the original appeal on January 8, 2019.

On December 13, 2018, Mr. Doney filed a Motion to Adopt the Counselor’s [Donna
Greenhaw] Recommendations which included custody of the children and Derek moving the
children to Oregon. On behalf of Elizabeth, Ms. Sherigan filed a response in objection on
January 8, 2019 that explicitly stated this is not a custody case, the custody order is in Sanilac
County State Court, and Derek is prohibited from moving the children more than 100 r;liles without
prior approval of the state court. Mr. Doney filed a motion to continue hearing on motion to adopt
counselor’s recommendations on January 15, 2019.

In tribal district court, a hearing was held on January 17,2019. The hearing was scheduled
to address Ms. Sherigan’s motion to stay overnight visitation and motion regarding parenting time.
No responses were filed to said motions. This hearing resulted in a Journal Entry being entered.
The court ordered for the family to attend peacemaking court in Michigan either in the Washtenaw
County Circuit Court or in the Saginaw-Chippewa tribal court. If this service was not available

quickly then the Court would set a parenting time schedule. The family was unable to attend
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peacemaking court because in tribal culture, abuse/neglect cases are not eligible for peacemaking

court because you are not supposed to make peace with your abusers. Judge Tripp did not set a
parenting time schedule as ordered to be the alternative. -

On J#nuary 28, 2019 in the tribal court of appeals, Elizabeth filed an emergency Motion
for Declaratoiry and Injunctive Relief (TROA, 12). The same day, Chief Justice Blaesar ordered
the Court wilti’ not entertain said motion because the case has pended in district court for over two
years (TROA:, 13). On February 7, 2019 in the Tribal Court of Appeals and in the tribal district
court, Elizabeth filed 3 motion tegarding ICWA violations (TROA, 15). No résponses were filed
in either court. On February 15, 2019 Justice Moore ordered, [t/his Court will not entertain...
The Motion is hereby DENIED. (TROA, 18). To date, the tribal district court has not heard said
motion or issued an order.

On March 7, 2019, the tribe filed a motion in the tribal court of appeals for an extension
of time to file their appellee brief (TROA, 20). Elizabeth was e-mailed said motion on
March 8, 2019 and was also e-mailed on March 8, 2019 the tribal court of appeals order granting
the tribe a 20-day extension to file their appellee brief (TROA, 22). Not having an opportunity to
respond to thé motion prior to entry of the order, on March 18, 2019, Elizabeth filed a response
to the tribe’s motion for extension of time inclusive of a motion for reconsideration of the denial
orders. The basis of Elizabeth’s motion was that if the Court was willing to grant an extension of
time, maybe r;low they’d be willing to consider my motions regardless of how long the case pended
in tribal distr%ct court (TROA, 24). To date, the tribal court of appeals has not entered an order in
response to E:lizabeth’s motion for reconsideration.

" On Abril 3, 2019, in tribal district court, Judge Tripp entered an Order requiring Derek to

show cause after determining Derek violated multiple orders of the Court including removal of JS
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and MS from Elizabeth, withholding JS and MS from Elizabeth, changing the school of JS which
is a state court matter, travelling with JS and MS across state lines, and failing to provide safe,
stable, and appropriate housing and transportation (DM, 201-Ex.D).

Elizabeth was contacted by the state court and informed that the money order she used to
pay on the L-GAL’s attorney fees that the court had been regularly billing her for since 2015 was
returned because it was stale dated. On or about April 3, 2019, Elizabeth paid for a copy of the
NA case file. In the file there was an order stating the respondent was responsible for paying the
L-GAL’s attorney fees (NA1, 32; NA2'%). As a non-respondent, Elizabeth filed a motion'>. In
response to said motion, Judge Teeple entered a fee-waiver on April 11,2019 that stated the reason
for write-off is that debtor is a non-respondent and filed a motion.'®

On April 15, 2019, Elizabeth e-mailed the tribal court clerk to clarify what was scheduled
to be heard at the April 18,2019 hearing. The clerk e-mailed the response; Motion to Show Cause,
Order to Show Cause, Motion for Clarification.

Elizabeth included the tribal court order to show cause as an exhibit on April 16, 2019
when she filed an emergency exparte motion in the state court divorce case regarding the illegal
removal of the children and the ICWA violations (DM, 201-Ex.D). Judge Ross denied said motion
on April 16, 2019 (DM, 202). Prior to receiving or having knowledge of the April 16, 2019 denial
order, Elizabeth filed an amended emergency exparte motion concerning same on April 18, 2019

(DM, 203).

4 Not listed on Case Register of Actions.
15 Not listed on Case Register of Actions.
16 Not listed on Case Register of Actions.
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* Atthe April 18, 2019 tribal court hearing, Elizabeth was given a cellphone number to call
into rather tha:m the conference phone system. Prior to the hearing the tribal court clerk e-mailed
Elizabeth, “I jiust spoke to Judge Tripp and he will be late this morning for Court. We are looking
at least a 30 r}minute delay.” Court was 6rigina]ly scheduled for 11:45 CST/12:45 EST. At 11:54
CST/12:45 EST, Elizabeth e-mailed the clerk, “Will court begin at 12:15 pm your time or have
you heard there is another delay?” The clerk responded at 12:07 CST/1:07 EST, “Your case was
heard at 11:45 PM CST as scheduled.” Elizabeth then received an order indicating Judge Tripp
granted the Tribé*s motion to adopt thé counselor’s recommendations by default since Elizabeth’
previously objected [January 8, 2019]. Although Judge Tripp does not specify in his order what
the counselor’s recommendations are, they change custody, allow the children to live with Derek,
and for it to be considered for Derek to move the children to Oregon in summertime. According
to the clerk’s e-mail on April 15, 2019, said motion w.as not scheduled to be heard.

Judge Ross denied the amended motion on April 22, 2019 (DM, 204). Elizabeth filed a
third motion to Enforce the Terms of the Judgment of Divorce concerning the custody of the
children on A!pril 22, 2019 and it was set for hearing on May 1, 2019 (DM, 205).

On April 26, 2019, without a hearing being held, Elizabeth received an e-mail from the
tribal court wifh an att?:ached motion filed by Curt Lawrence and an attached protection order signed
by Judge Trip.p saying Elizabeth was not allowed contact with her children. The documents were
on a false casc:’, heading, contained lies, and were entered without the jurisdiction to do so. Derek
attached said documents to his Michigan Court of Appeals response.

In state court on May 1, 2019, Elizabeth argued her motion for Judge Ross to enforce his

jurisdiction regarding custody of the children and order the immediate return of JS and MS. Derek

failed to appear for the hearing and did not file a response. Judge Ross would not accept
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Elizabeth’s three exhibits as evidence (transcripts; p.4912, p.5717, p.7918). Rather than accept the
March 18, 2015 order as evidence, Judge Ross said, “I will take judicial notice of the NA File in
this case and the documents filed therein.” (transcripts; p.7923-25). Judicial notice of the NA case
confirms that Judge Ross recognizes the March 18, 2015 order suspending Derek’s parenting time
for sexually abusing MS as a fact in the divorce case. Judge Ross also recognizes as a fact that
mother is a non-respondent and that according to the Assistant Prosecutor in his response, there is
“no such evidence known” that negates the guilt, mitigates the degree of the offense, or reduces
the punishment for the allegations that Derek has repeatedly sexually abused MS (transcripts;
p-7923-25) (NA1, 14; NA2, 13).

Elizabeth filed a proposed order on the 7-day rule on May 2, 2019. Derek did not file any
objections. Fully advised on the premises that the children were living with Derek and being
withheld from Elizabeth, Judge Ross decided the proposed order did not comport to his ruling so
on May 15, 2019, Judge Ross ordered Derek and Elizabeth to appear seven weeks after the original
hearing on June 19, 2019 for another hearing and entry of judgment.

Oral arguments were held in the tribal court of appeals on May 20, 2019 during which the

Tribe admitted Elizabeth’s most compelling argument is that she is a non-respondent (Tribal COA

transcripts, p.6Y12-15, p.9917-23).

Elizabeth retained attorney, Frederick Lepley, Jr. with a payment of $1500.00 on
May 31, 2019 to represent her in state court after first meeting with Mr. Lepley on May 9, 2019
and providing him with documents to review. Elizabeth gave Mr. Lepley the NA file that was
purchased the month prior without making a copy for herself so on June 4, 2019 Elizabeth
e-mailed Mr. Lepley telling him she would pick up her originals from him later that week.

Elizabeth’s first attempts at picking up the originals were unsuccessful because Mr. Lepley’s
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secretary said he was not finished with them yet. The secretary said she would make copies and
Elizabeth could pick them up at a later date.

According to the certificate of mailing dated June 12, 2019, Mr. Lepley’s appearance was
mailed to Derek. Due to a conflicting court hearing, Mr. Lepley would not represent Elizabeth
during the hearing even though Mr. Lepley accepted the case and Elizabeth’s retainer fully aware
of the June 19, 2019 court hearing.

On Jﬁne 7, 2019, the tribal court clerk e-mailed Elizabeth to inform that the tribal court
hearing schedilled for June 13, 2019 Was contitiued ufitil July 18, 2019, after Judge Roés’s entry
of Judgment.

Derek and Elizabeth appeared for the hearing and entry of judgment on June 19, 2019
(DM, 211). Ijerek falsely alleged that he was not served with the motion or notice of hearing
(transcripts; }:3.4111 1-15). Judge Ross advised Derek that he had the option to pursue recourse if he
did not receivie notice, but it would need to be in writing for him to take action (transcripts; p.5Y17).
Later in the lilearing, without prompt Judge Ross advised Derek, [a/gain, I would suggest that if
you do haveia motion to make you put it in writing, okay. (transcripts; p.6Y17). Derek then
questioned Jﬁdge Ross, [d]o you have the protective orders and the no contact orders for Ms.
Shaw? (transicripts; p.6920). Not confused or unaware of the documents in question, Judge Ross
quickly and sharply responded by saying, [yJou will have to review the file yourself. I am not
going to review the file right now to determine what is contained in the file as evidence and what
is not (transcripts, p.6720-25). Judge Ross did not admit nor deny that he was provided with said
tribal court documents outside the knowledge of Elizabeth and therefore outside the law. Judge
Ross denied Elizabeth’s motion and failed to return the children to her rightful custody claiming

the tribal court had jurisdiction which suspended his orders. It was Elizabeth’s intent to appeal the




June 19, 2019 order but Mr. Lepley was continuously unavailable to meet which caused the time
for reconsideration to pass, MCR 2.611(B)!” and the time to file a claim of appeal to expire, MCL
7.204(A)(1)(a). Mr. Lepley obstructed Elizabeth’s appeal causing her to miss her deadline.

On August 5, 2019, Judge Tripp entered an order allowing Derek to move the children
from Michigan to Oregon despite not having the jurisdiction to do so and in violation of the
Judgment of Divorce (DM, 215-Ex.2). Said order was attached as an exhibit to the motion Mr.
Lepley filed in the divorce case to Enforce the Judgment of Divorce concerning change in domicile
(DM, 215). Said motion was heard on September 4, 2019. Derek did not file a response and
failed to appear. From the bench Judge Ross denied the motion but an order has not been entered
making it impossible to file a claim of appeal ‘2,

Six days after the hearing in state court and nearly four months after oral argument, the
tribal court of appeals entered their Opinion on September 10, 2019 upholding the order of the
tribal district court (COA, V1.123-126). Despite the questions posed and arguments made in
Elizabeth’s tribal court of appeals brief (TROA, 14), the support of Elizabeth’s contentions in the
Tribe’s response brief (TROA, 26), Elizabeth’s reply brief (TROA, 28), and the Tribe admitting
Elizabeth’s most compelling argument is that she is a non-respondent (transcripts, p.6]12-15,
p.9Y17-23), the Tribal Justices opted not to directly address the jurisdiction of the divorce case,
ICWA, Troxel or the March 18, 2015 order (COA, V1.123-126), just as they would not entertain
Elizabeth’s previous motions that required a direct determination regarding custody (TROA,

12,13,15,18,24). The Tribal Justices admit that the removal of the children by ICW and GAL was

7 MCR 2.611(B) — A motion...to alter or amend a judgment must be filed and served within 21 days after entry of
judgment.
18 On the Case Register of Actions, there appears to be an invalid entry dated February 3, 2020 indicating an order

was entered concerning this matter (DM, 234).



not ordered by Judge Tripp, but used the same language that they were “placed” (COA, V1.123-
126). In Elizabeth’s reply brief she reminded the tribal court of appeals that their decision would
create case law allowing all Indian children to be taken from their parents without cause and absent
due pi'écess (TROA, 28). The tribal court of appeals opted not to publish their opinion. Two of
the three justices failed to authenticate their opinion with a signature or a signature stamp, as
previously done, and instead signed the Opinion via /s/ (COA, V1.123-126).

In thei NA case, Mr. Lepley filed a motion to rescind the transfer of the NA case to tribal
colirt’ (NA'I‘,'; 29: NA2, 25). ''On Septembér 23, 2019, Elizabeth e-mailed Mr. Lepley the
information she found that indicated the Order of Transfer is a void order in thought that it would
be helpful for the upcoming hearing. Mr. Lepley did not respond. For the September 25, 2019
before Judge Teeple, Derek did not file a response and failed to appear. DHHS did not file a
response and failed to appear. The Tribe was represented by counsel, submitted a response brief,
and attended the hearing by phone (NA1, 40; NA2, 33). The Tribe admitted in their brief that the
children were removed from Derek’s custody following a fact-finding hearing and that the
evidence was at least clear and convincing meeting the requirement of “foster care placement”,

After this proceeding was initiated and prior to the transfer of jurisdiction to the Tribe, the
Court ordered that the biological father of the children, Derek Shaw, be stripped of all contact
with his children based on allegations of sexual abuse. See Order After Pretrial Hearing (Child
Protective Proceedings), No. 15-35887- NA-01-02 (Mar. 17, 2015). As a result, the children were
removed from any and all care of Derek Shaw and, pursuant to the Court’ s order, they could not
be returned to him upon his demand. Id. As a result, this proceeding falls squarely within the
definition of a "foster care placement" under 25 U.S.C. § 1903(1)(i) (DM, 223-App.17).

During the September 25, 2019 hearing, the Tribe further admitted that Elizabeth is a

non-respondent and the children were placed with her prior to the transfer,

Ijust want to briefly respond to just the due process point. You know that the ... the argument backs
Ms. Shaw's. due process rights are ... were violated by roping her into the proceeding without
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adjudicating her is somewhat puzzling on a few levels that the first is that at the time the transfer
occurred the County , had been investigating allegations of abuse as ... as opposing Counsel notes
targeted at that children's Father and not Ms. Shaw. So it's really unclear how this Court, how
this State Court could of violated Ms. Shaw's due process rights, when the children were placed
with her before the transfer occurred (transcripts, p.18Y12-23)...that after the transfer occurred
there were allegations and ongoing investigations that ultimately did involve Ms. Shaw
(transcripts, p.1991-3).

The Tribe’s admission provided an opportunity, so Elizabeth wrote Mr. Lepley a note
suggesting he mention the information she e-maiied about the Order of Transfer being a void order
thinking it may be helpful. After looking at the note Mr. Lepley slid it back and ignored it. From
the bench, Judge Teeple denied the motion after admitting he is not an expert on the matter,
(transcripts, p.21910). Judge Teeple asked the tribe’s counsel to prepare the order. Elizabeth did
not receive the proposed order. Elizabeth was unaware of the entry of the denial order on
October 23, 2019 (NA1, 42; NA2, 35). Following the hearing, as agreed upon, Elizabeth e-mailed
Mr. Lepley to discuss options including filing an appeal. Mr. Lepley did not respond. Elizabeth
e-mailed Mr. Lepley inquiring whether or not an order was ente‘red. Mr. Lepley has not responded.
After several attempts, Mr. Lepley continually failed to have any communication with Elizabeth

following the hearing. Mr. Lepley’s obstructed Elizabeth’s margin of time to file a claim of appeal.

Elizabeth filed a motion on January 13, 2020 for Relief from Judgment and Declaratory
Judgment and Motion to Remove Attorney from Case (DM, 223). On January 21, 2020, Mr.
Lepley faxed the court with a response to the motion to remove him from the case (DM, 225). Mr.
Lepley did not provide Elizabeth with his response. The Sanilac County court typica!ly accepts
filings by mail or in person, not by fax.

A hearing was held on January 22, 2020. Derek did not file a response and failed to

appear. Judge Ross entered an order removing Mr. Lepley from the case and indicated he was
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aware of Mr. Lepley’s faxed response stating he had no objection (transcripts, p.3914-19).
Elizabeth procéeded with argument of her other motion. The first exhibit Elizabeth offered was
the Apr11 3, 201 9 trlbal court order to Show Cause (DM, 201-Ex. D) Judge Ross would not admit

e ST
the exhibit into ev1dence (transcnpts, P 11118-9), however, once Ehzabeth reserved her right to
appeal (transcripts; p.19910-14), Judge Ross directed Elizabeth to provide him with the exhibit so
he could keep it as part of the record (transcripts; p.19910-14). Judge Ross also kept Elizabeth’s
second exhibi_t, Ms. Sherigan’s tribal court pleading admitting the removal was a violation of tribal
law and ICWI.A', as part of the .record,.but w;)uld not a(‘imit it as'evidence. Wheﬁ Elizabeth.asked
to present a('iditional exhibits, Judge Ross denied her request (transcripts; p.19]18-19). In
response, Elizabeth reserved her right on appeal to offer the documents necessary to provide a
background and full explanation of the case (transcripts; p.20914-18). Immediately following
Elizabeth rescierving her right to appeal, Judge Ross executed MCR 2.119(E)(3) limiting argﬁment
and exhibits (stranscripts; p-20919-24). From the bench, Judge Ross ruled that he was denying all
of the relief r(iequested.

Subm;itted on the 7-day rule, Judge Ross entered an order denying Elizabeth’s motion (DM,
235). The Cése Register of Actions indicates the order was entered on February 4, 2020 yet the
order is file stamped February 3, 2020. Elizabeth had filed by mail an objection to the proposed
order (DM, 236), but from the date it was mailed, it took the court nearly a week to receive and
file the motion (transcripts; p.592-4). In the same manner, based on the certificate of mailing, it
took Elizabeth a week to receive the signed order in the mail from the Court (transcripts; p.3912-
14) which significantly diminished her appeal timeline. In response to the denial order file stamped

Fébruary 3, 2020, Elizabetli .ﬁled a timely appeai of right in the !Michigan Court of Aﬁpeals and

the Sanilac County court on February 24, 2020.
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After reserving her right to appeal at the hearing on January 22, 2020, for her appeal, on
February 19, 2020, Elizabeth purchased a certified copy of the case register of actions in the
divorce case. Elizabeth was unaware of many entries éuch as hearings and entry of an ofder five
months after the September 4, 2020 hearing (DM, 217, 219, 220, 234). Elizabeth was not provided
with notice of the review hearings and was not provided with the order.

On February 19, 2020, Elizabeth filed a motion and brief with supporting appendix (NA1,
NA2)" for relief from the October 23, 2019 judgment and for declaratory judgment. Judge Teeple
reviewed the motion, brief, and appendix without a hearing and issued an order denying
Elizabeth’s motion on February 27, 2020 (NA1, 53; NA2, 46). In response to said order,
Elizabeth filed a timely appeal of right in the Michigan Court of Appeals and the Sanilac County
court on March 19, 2020. Elizabeth filed her appellant’s brief on April 7, 2020. Phoebe Moore
filed an appearance on April 16, 2020 representing Sanilac County DHHS. The Michigan Court
of Appeals entered an order on April 30,2020 dismissing the appeal for lack of jurisdiction.
Elizabeth filed a motion for reconsideration on May 3, 2020. Phoebe Moore filed a response to
said motion on May 7,2020. The Court of Appeals filed an order denying the motion for
reconsideration and denying the request for an order declaring the Order of Transfer void on
May 12, 2020.

In the pending appeal in the divorce case, Elizabeth filed her appellant’s brief and her
motion for immediate consideliation of the appeal on March 23, 2020, but there was a defect

within Mi-File so it was resubmitted on March 25, 2020. In the pending appeal in the divorce

' Not listed on Case Register of Actions.
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case, Elizabeth filed her appellant’s brief and her motion for immediate consideration of the appeal
on March 23,2020, On March iS, 2020, Elizabeth received an email from TrueFiling stating,

I am reaching out to you because, your bundle (ID# 1542655) that you submitted info case

352851 on 3/23 is to big for the court to process correctly. After speaking with the court

they have advised to see if you can attempt to decrease the size of all these documents or

break them up into smaller sections in order to get the documents in front of the court for

review. Thank you so much.
Elizabeth resubmitted on March 25, 2020. On April 20, 2020 the Court of Appeals Clerk sent a
notice that the case was scheduled to be placed on an upcoming case call session. On
April 20,2020, Elizabeth filed an immediaté motion for peremptory reversal and ‘@ $upporting
brief. The Court of Appeals issued an order on July 16, 2020 directing Derek to file a response
on or before July 30, 2020. Derek filed his response on August 3, 2020. Derek did not provide
Elizabeth with a copy of his filing so the Court of Appeals provided service to Elizabeth in lieu of
defecting Derek’s response for failure to provide service. Elizabeth filed a motion for immediate
consideration requesting leave to reply on August 10, 2020. The court of appeals entered an order
on August 12, 2020 granting the motion for immediate consideration, granting leave to reply, and
denying the motion for peremptory reversal for failing to persuade the Court of manifest error
without oral argument or formal submission. On August 14,2020, the Michigan Court of Appeals
clerk informéd Elizabeth that although Derek’s appellee brief was due on June 29, 2020, they will
continue to accept his brief for filing and notification will be sent when the appeal is placed on the
case call panel, but that will be in October at the earliest.

On S;aptember 3, 2020, Elizabeth filed an application and supporting brief for immediate
consideration in the Michigan Supreme Court requesting leave to appeal and other relief. The

Michigan Supreme Court mailed a copy of the order denying this request on October 16, 2020.

The Clerk’s office informed that because my appellant’s brief was not technically filed until after
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its due date, a motion and order of the Court are necessary for oral argument. The Notice of Case
Call issued on October 30, 2020 scheduled this case to be heard on December 2, 2020 at 11:00
a.m. On November 2, 2020 Elizabeth filed a motion for oral argument in the COA. The COA
granted Elizabeth 10 minutes of oral argument in an order entered on November 12, 2020, but in
an email from the clerk’s office on November 17, 2020, Elizabeth was not sho@n to be designated
for oral argument. After a phone call on Novémbér 18, 2020, the clerk’s office informed that they
will not email a correction, but I do show to be designated for oral argument on their system and I
can check the website for the update. Elizabeth provided oral argument on December 2, 2020 and
the COA issued their decision on December 10, 2020 upholding the trial court.

On April 20, 2020 the Court of Appeals Clerk sent a notice that the case was scheduled to
be placed on an upcoming case call session. On April 20, 2020, Elizabeth filed an immediate
motion for peremptory reversal and a supporting brief. The Court of Appeals issued an order on
July 16, 2020 directing Derek to file a response on or before July 30, 2020. Derek filed his
response on August 3, 2020. Derek did not provide Elizabeth with a copy of his filing so the Court
of Appeals provided service to Elizabeth in lieu of defecting Derek’s response for failure to provide
service. Elizabeth filed a.motion for immediate consideration requesting leave to reply on August
10, 2020. The court of appeals entered an order on August 12, 2020 granting the motion for
immediate consideration, granting leave to rc;ply, and denying the motion for peremptory reversal
for failing to persuade the Court of manifest error without oral argument or formal submission.
On August 14, 2020, the Michigan Court of Appeals clerk informed Elizabeth that although
Derek’s appellee brief was due on June 29, 2020, they will continue to accept his brief for filing
and I will be notified when the appeal is placed on the case call panel, but that will be in October

at the earliest. To date, notification has not been received.
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On StTptember 3, 2020, in the Michigan Supreme Court, Elizabeth filed an application for

leave to appefal the Michigan Court of Appeals’ August 12, 2020 order, a motion for immediate

consideration, -a motion to expedite proceedings, and a supporting brief. The Michigan Supreme

Court denied me leave to appeal in an unsigned order dated October 16, 2020. Although they were

not stayed by motion or order, proceedings in the Michigan Court of Appeals did not resume until
after the Michigan Supreme Court issued their decision. The Court of Appeals’ Clerk’s office
informed that appellant’s brief was not technically received as filed by the Court of Appeals until after
submission' deadline even though it 'was timely accepted by the Mi-File system. Due to this, Elizabeth
would need to file a motion and receive an order of the Court to be allowed oral argument. The Notice
of Case Call issued on October 30, 2020 scheduled this case to be heard on December 2, 2020 at 11:00
a.m. On November 2, 2020 Elizabeth filed a motion for oral argument in the COA. The COA granted
Elizabeth 10 minutes of oral argument in an order entered on November 12, 2020, but in an email
from the clerk’s office on November 17, 2020, Elizabeth was not shown to be designated for oral
argument. After a phone call on November 18, 2020, the clerk’s office informed that they will not
email a correction, but the website will reflect the update. Elizabeth provided oral argument on
December 2,2020 and the COA issued their decision on December 10, 2020 upholding the trial court.
On January :21, 2021, Elizabeth filed an Application for Leave to Appeal in the Michigan Supreme
Court. No resbonse was filed. On March 30, 2021, the Michigan Supreme Court issued an unsigned

I .
order denying Elizabeth Leave to Appeal and mailed said order to an address in another state.
|
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AFFIDAVIT OF MARSHA WETZEL

Affidavit of Marsha Wetzel

1, Marsha Wetzel, swear and affirm:

. My name is Marsha Weizel (DOB 09/07/8B). 1 2m the matermal
Grandmother of g and MEEp Sham. My address is S NAENEANNRENY
S S

My phone sumber is

. On Sunday, February 18, 2018, Curt Lawrence contacted me by phone and said he was in

Port Huron.

- Curt told me the Judge sent him to Michigan to make an unannounced visit at my

daughter, Elizabeth Shaw’s, home.

. Curt told me he went to Croswell Saturday night, February 17, 2018, to talk to Mawho

was at a sleepover at her friend’s house.

. Curttold me he txlilccd with JOMERES that moring (Sunday, February 18, 2018).

. Curt told me he talked with a counselor in Lapeer, Michigan rcgarding joint counseling

for Mg and Derek.

- Curt asked me if I would be willing to take Mg to live with me while in joint

counseling with Derek Shaw.




8. Curt t10ld me placement was nmsary because Flizabeth does not want the counseling to
happen.

9. 1 told Curt if the Judge ordered it, I would take M.

10. Curt asked mc if 1 would takc YUl to live with me.

111 tiold Curt, if the Judge ordered it, T would take Janiumgy.

12. Curt told me he had stopped by my house, took pictures, and looked in my windows,

13. Curt told me they werc reconunending the joint counseling and placement of the kids
with me to the Judge.

14. Curt said they would have to convince the Judge to do this and it would take a couple
weeks, possibly a little longer to do so.

Marsha Wetzel, being first duly sworn, under oath, affirms the affidavit is a complete
representation of facts and that | have personat knowledge thereof.

$ignaturev_ﬂ2&% {i & 4%2 é

Subscnbed and sworn to by Maasyha Wietze 1 before me on the
of X:ebm.vy\{’ , 206y

15’: day

Prined namtgm_’dﬂn@d&é . .

Notary ,pabhc, State of Michigan, County of St. Clair
My commission expires_ {14 1acay
1 * M




Concepts in Counseling LL.C.
608 Fox Street
Lapeer, M1 48446
(810) 538-0229
Fax: (810) 538-0231

February 18, 2017

Miami Tribe of Oklahoma
P.O. Box 1326
Miami, OK 74355

After meeting with Janet Grant, Indian Child Welfare Coordinator and Curt Lawrence, Esq.
Guardian Ad Litem, the following will be the proceedings for possible reunification between
father Derck Shaw and daughter Mg SER.

Mag® will meet with therapist Donna Greenhaw LMSW, ACSW weekly for as many visits as
therapist deems necessary to decide on possible reunification.

Mother, Elizabeth Shaw will transport Mg to Concepts in Counseling L..L.C. and come to the
door where Office Manager, Heatber Wagner will meet them. Heather will bring M@ to
therapist’s office for visit. At end of session Heather Wagner will take My back to the door to
mom. No contact between mom and therapist at this time. '

After as many sessions as needed, therapist will contact Janet Grant, Indian Child Welfare
Coordinator with how this possible reunification will proceed.

Kind regards,

@ms%w\w, A M5, pcsv)

Donna Greenhaw LMSW, ACSW

Judy Church LM.S.W., A.C.S.W., Donna Greenhaw L.M.S.W., A.C.5.W., Stephanie K
1 LMS.W., ACS.W, S.W,ACSW., ushel MA, LP.C.,
Kimberly Owen L.M.S.W., A.CS.W, Sarah Shelton LM.S.W., ACS.W, CAADC.
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MIAMI TRIBE OF OKLAHOMA
_ TRIBAL COURT
IN THE DISTRIC COURT FOR
THE MIAMI TRIBE OF OKLAHOMA
3510 P STREET NW APR 13 2018

MIAMY, OKLAHOMA 74354

IN THE MATTER OF )
)
Jauinme SENR 20d )
Mgy S, )
) Case No. CW-2015-0003
Alleged Deprived )
‘Minor Indian Children. )

 ORDER OF ADJUDICATION

NOW on this 13" day of April, 2018, this decision is presented by the undersigned J udge.
Present are the natural parents, the GAL, and ICW are present by phone, Ms. Lash is present in
the courlroom.

On the 18" of Janvary, 2018, this matter was adjudicated, however, the order was vacated
‘at the request of the natural mother. The court gave the parties opportunity to explain their
objectiotis. Both the tribe and the namral mother objected. The tribe presented thformation that
the minor child, Jgullmey, had been treated in & manner consistent with being deprived. In the
previous order NP Was taken out of the case, but, was placed back in the case upon the
vacation of the order. The natural mother objected to IO end MEE not being in the case
1ogether.

The findings in the previous order as to Mays are hereby adopted in this order. The only
change to the original adjudication order is that JEIR is also found tobe 8 deprived child. Legal
custody of the children to remain with the Miami Tribe. ICW to have authority to place. Mamto
receive counseling as set up by ICW. Jackson to do the same. When appropriate there is to be
counseling with Mg and Dad, and Mom and JGllpm, as well as family counseling for both

parents and the children. ICW to prepare 2 fuil service plan for both parents and a plan for both
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children. The Court will contact the former court in Michigan to talk with the Judge. Tt would be

best for all involved to transfer this matter back to the Michigan state court as they would have a -
better opportunity to have contact with the parents and child, as well as any counseiors. In the
meantime, ICW is to look for a worker from the state to help monitor this case. Disposition is set

for May 3, 2018, at 11:00 am. CST and 12:00 EST.

IT IS SO ORDERED.

Cirles H. Tripp,
Judge of the District Court
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MIAMI TRIBE OF OKLAHOMA
IN THE DISTRIC COURT FOR TRIBAL cOouRT

THE MIAMI TRIBE OF OKLAHOMA
3510 P STREET NW )
MIAML, OKLATIOMA 74354 JAN 18 2018

TS THE MATTER OF

was2 No. CW-13-003
“\ foged Deprived

Indian Children.

e
i
-|

e et B W e e

ORDER OF ABJUDICATION

NOW o this 18% day of Jannary, 2018, this desision is presented 1o the parties in opea
cowrt by the uadersigned judge. Present are the natues parents and the GAL by phone, WOW is
Dresent in the couriminm.

This detision s wendered und presented sefuctantly.  Afier the final hearing on

£ 9 3

wn the Lot based wpon the convenations and the e geaeral sppenrance of the sitvaunn

I
PrIOFEbEees

afterwards, withheld issging an order. Beiag adjudicmed as n deprived chifd is a fabed that gon

“a Stz for chifdren that can be dewimental v some childen, Further, the parens hugd
green e bapression that they my B abie 10 tontinue to do the necessary things o heal their
ritor chifdren in this rather odd sircumsiance, A perents they should be making tre decisions
i mising their children. as they know the minor children the best and shouid through care and
fove do whiit is best for thens, withowt interference from the Court, However, it became closy
that the

the hopes of this Count were oaly that, hopes.

Progent for the Beneines wore Babin |
Presem tor the hearings were Rabin L

-t the Minmi Notlor, Jan Gra, Indian Child

Welfare Direcior, Curt Lawrence, Guardios Ad Luem, Biizabeth Shaw, nawrnd mother 0F tse

IR

idren, Baroey Whitesmun, sivmes for sutsnl mother, Derel Shas w, fitwal

tather of the above named children, and Cymhia Birlisen. attomey for the nutural father,
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Due to the number and location of witnesses, the Jocation of the parents and the
complexity of this case, the adjudication hearing was held over a number of sessions. Sworn
testimony was taken of the following people: Dr, Craig Lemmon, a Forensic and Child
Psychiatrist; Heather Winkler, a Certified Medical Assistant; Mr. Neumana, Therapist and
Licensed Clinical Social Worker; Matthew D. Rosenberg, a Clinical Social Worker; Suzetre
Walker, a Nurse Practitioner; Elizabeth Armbrister, 2 Mental Health Therapist; Kathleen Faller,
a Social Worker and Psychologist; Callie Lankford, former Director of Miami Nation [ndian
Child Welfare, Cynthia. Willey-King, Licensed Registered Social Worker; Dr. Kimbo, a
Psychiatrist; Elizabeth Shaw, the nawral mother of the above named children: Derek Shaw, the
natural father of the above named minor children; and Jan Grani, current Director of Miarni
Nation Indian Child Welfare.

This case was transferred in from the State of Michigan, where the parents, children, and
majority of witnesses reside. The case began while the parents were in the midst of a divorve,
custody, and visitation case in Michigan. The natural mother alleges the minor child, Maug
disclosed that the natural father touched her in an inappropriate and sexual manner. The courts
in the divorce/custody matter did not find sufficient information to disallow visitation on the parnt
of the father. The natural mother continued with her fight in and to various enrities to prevent
the natural father from being around M duc to these allegations. The naturai father has, at ai!
times, denied any miscondtct. No criminal charges have ever been filed. The state of Michigan
procecded, with some thought that the natural mother may be inappropriately using the system to

prevent the natural father from visiting the children, that is, the natural maother may be falsely

acensing the natural father,
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etition are directed a1 the natural father, Deprived is a stalus of the children and not the parents.

By definition, the children can only be deprived if both parents have caused deprivation by act or

"1
omission. Further, ' ;

|
|
The petition filed by the Tribe alleges the children 10 be deprived. The allegations in the
the inherent authority of the Court allows for the Count t do any:hibg propcr

and just to protect minor children. Still further, if one or both parents have not created such a

situation, the petition fails and case dismissed, as a parent or parents is fit to care for the minor

children.  Mr. Whitesman argued that the mother’s actions or omissions were not o be

considered and the children should not be considered dcprived as 10 her. However, if that were a

correct asscmon ;hc case shouid be dismissed and the partics take this up in their ;
t?worcc!cusux,y action in Michigan. |

To avoid such a lengthy decision, the Court can characterize the testimony of the
witnesses presented by the natural mother as follows. They stated that they believed the minor

child and the natural mother that the nanral father had molested Me |

Nurse Waiker indicated there was modcrate blood in Maya's urine and nothing indicated

an infection. To Ms. Walker the child indicated it hurt to go 10 the bathroom all the time, that

Dad had souched her and hunt her by putting his finger inside her. Maya had said the abuse
began that weekend et Dad’s, Ms, Walker then called Child Protective Services, the Emergency

Room and the Sandusky Police Department.
Heather Winkler stated that there was moderate blood in Maya’s urine.

Elizabeth Armbrister testificd that she had counseled Maya for a period of time svery

other weck. She said that Mava told her that Dad had “poked” her and taught her to French kiss.
Ms.

Armbrister indicated that she had hendled only 2 handfu! of children sexual abuse cases and

that she dues not do forensic interviews,




Kathieen Faller stated that she interviewed jumiagpge and Mug. She said Magy talked

abom her parents bickering. Maggsaid the touching had happened more than once and had becn
going on fora long time, all the way back to the time Mom and Dad lived together, M@y stated
to Ms. Faller that the touching sometimes bappens on top of clothing, happens day and night and
is done by Dad with his hands.

Callie Lankford stated she got involved in the case afler receiving a cail from Dad, Dad -
stated that aflegations had been made against him. Several months later Mom contacted Ms.
Lankford, Ms. Lankford said she talked with the atiomeys, the Guardian Ad Litem and
Department of Human Services in Michigan. She also said she rev iewed the records of the
matter. She said the records did not substantiate the allcged abuse. However, after her review
she felt the Statc of Michigan was not acting in-the minor children’s best interest. Ms. Lankford
eventually went to a court hearing in Michigan. Prior to the hearing while in Michigan, Ms.
Lankford said she personaily interviewed the mom, dad, and children, s well as, other collatera]
interviews. She atso said she spoke with the police, the ¢linic. Evemually, Ms. Lankford went
back to Michigan to ask the case be transferred 10 the Miami } ribal Count. Al parties agreed 1o
transfer. She testified she had RC concems about Mom, b there were “red flags” as to Dad.
She believed there to he clear and convincing evidence that Magp had been sexually abused by
her Dad. She also testified Dad had 1014 her that he believed that Mg was being abused by t.‘%c
Mom, because Mom kept telling Maya that she was abused,

Dr. Kimbo oversaw the evaluation of M@ o determine the possibility of sexual abuse

of M@ by her Dad. According 1o the Dr. she belncvcd and her colleagues agreed that there was

clear and convincing evidence that Me@P had been so abused by her Dad.




The other witnesses tended to state that while they could not say Dad did not abuse
Mg, the interviews, testing, etc. seemed to show that the likelihood of abuse was slim to none.

Dr. Lemmon testified that he did an evaluation of Mom. He stated there was evidence in
Mom’s past of over interpreting scxual matters. Thought that the Mom ma'); have 2 thougit .
disorder, a foosening of associations or be grossly illogical. Also, sajd he diagnosed Mom as
having a borderline personal ity disorder.

Mr. Neumann tested Dad for his level of risk of prdophilia and recidivism. He testified
that he found a low level of risk and no foundations of pedophitia. All tests, results, and reports
done by the various parties are part of the Court record.

The Coun finds the testimony insufficient to say thas JOY SOW s a deprived chiig.
Therctore, Jam is dismissed from this case. The issve of custody and visitation regarding
J 8 reverts 1o the order( s) of the Michigan divoree court,

The Court finds that no particular piece of testimony, testing, results, reports, ete. is
strong enough for the Court 1o have an a-ha moment. The Court finds that the most telling
2spect is Mgy The Court met with Jagy and M@y 71 is clear thar Mapbelicves something
happened. The testimony of alt witnesses is insufficient for this Court 1o say the burden of proof
Was met o make 4 finding that Dad perpetrated on the minor child. But the testimony is
sufficient 1o see that it is 2 possibility. Further, the child believes something happened whether it
did or aot. This child has been harmed.  Cither by the molestation of her {ather or her mothor
convincing her that she was molested by her father. Therefore, the Court finds that Mg S
is a deprived child. Legal custody 10 remain with-the Miami Tribe. ICW to have authority 1o
place. No change of placement wartanted at this time. Mg to continue to re&;ei;fc ::o'naseling.

When appropriate there is ta be counseling with Meg and Dad, as well as family counseting for
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both parents and M@ The no contact order previously entered as to ICW and the GAL s
lifted. ICW to prepare a full service plan for both parents. The Court will contact the formar
court in Michigan to talk with the Judge. It would be best for all involved to transfer this matter
back to the Michigan state court as they would have a better opportunity to have contact with the

parcnts and child, as well as any counselors. Review April 5, 2018, 8t 10:00 a.m. CST.

m1ssooRveeD AR

Charles H. Tripp, [
Judge of the District Conn
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Concepts in Counseling L.L.C.
608 Fox Street, Lapeer, M1, 48436
Ph, 810-538-0229, fax 810-538-0231
September 20, 2016

Ms. ian Grent
indian Child Wetfare Coordinator

Re: Derek Shaw
D08 : 02/28/1971

Dear Ms, Grant,

| am submitting this progress update per your request . Mr. Shaw has been seen at Concapts in
Counseling LLC. on the foflowing dates: 5/3/16, 5/10/16, 6/7/16, €/14/16, 6/20/16, and
7/20/16, 8/16/16,8/30/16, 9/8/16, 9/15/16. Themas disarssed are boundaries within
relationships, reacting non mmmmmdmpmmmamm
mgmmwwmmhum.m.mmmmaagm
swmmmmwmwbmmmwamy. 0b}. 1: To identify trauma
tﬁaenandmmamacﬁommmmnfmﬁmmm

would attend while fiving with Mr. Shaw.

:mmaﬁmmdmmmw_fammmm.mm_
ammmmmmwmmgmm I appeared to be well groomed
andexdtedbumwmwmmmebeproﬁbd]anm
school at a receiver, Whenmﬁwdbyﬁnmquenwmtmml-abna,m.ﬁwdw
mhmmmhmmummmemnmaw“amm
wbmasbedabwthowhefentobelrﬂngmhbbadhaméed “I've been walting end
waiting to live with my Dad”. Jeglemm was pleasant and coopsrative during the session. When
asked what is the best and worst thing about Biving with your Dad Jeutumey repiied “Best is
EVERmﬂNG,mhMﬂeymynéedadiﬁemthome'wﬁ!eylsmofﬁmhmﬂvdogs,
WuQWmm«geﬂcfumeddamw.wm.Shmmdhwn
wasgdngatoad‘s!mmmabmdmmnwposmﬁ

Mr.mlmmam&wk«ﬁmmwarder«wmwtusmﬂmam
mmm.m&nmmupmmmmxmwmmu—m schoal and ensuring
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Jatmecontinued particpation in s sport that Jugiim enjoys it may ba necessary to discuss
what violution Mr. Shaw committed to disrupt Jagiimp placement with his father. JSli may
need to know what violation was committed to disrupt living with his father to notconfuse -
good parentai follow up fe. school and sports enroliment and following the courts decision with
anything jesillinight have done to disrupt placement with his father. It is also my
recommendation gl may need monitoring for reactions to haing dislocated from his
father’s home. If Mr. Shaw committed a violation ta discupt placement Jqgliimnmay need to
know that, If Mr. Shaw did not commit a violation to disrupt placement clarification of My,

Shaw providing appropriate parsnting may help Jealism adjust to being removed from his
fathers home and reduce parental allenation,

Reunification efforts with his daughter may inchade phone calls and visits 25 recommended by
‘Maya’s therupist. it may be benefical for Mgl therapist to forward information specific to
Maliidtrauma responses to our office $o that coordination of care maybe obtained,
Coordination of care may also be obtained thraugh the Tribe communication that is managing
this case. it would be helpful If Mr. Shaw could take part in sessions with Megpto process
trauma responscs gs directed by the trauma spediaiist Mgiiils workihg with,

Mr. Shuw wants assiztance and support in working on trauma responses from hls daughter, He
is unsure what to expect or what she has been told, Encouragement to answer any of Mgile
questions, promote feelings of safety, and active listening are being promoted. Sesing trauma
resporses from Myl point of view and not through elther parants lens would be very helpful
in promoting safety and resstablishing trust. Mr, Shaws progress in reunification, processing
trauma responses and promoting safety with his daughter ts limited while he has no contact
with her. it would be helpful to have the children’s treatment records {as previously
mentioned) to assist in promotirig healing and safety. Parenting classes for both parents can be
cbtained by registering for Parenting the Lova and Logic Way, next class is Ok, 11, 2016 to
November 15, 2016, calf 810-667-1544 or go online to register at www.parentins.
pantnegship.com/classes.htmi {see sttached brochure). if you have any questions please
contact our office at 810-538-0229,

Sincerely,
Si LM m‘ww %j‘ e LaRaC

Sarah M. Shelton ACSW,CLMSW,CAADC
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: THE DISTRICT COURT
FOR THE
MIAMI TRIBE OF OKLAHOMA

MIAMI TRIBE OF OKLAHOMA

TRIBAL L COURT

Case N CW 200035 g 2015

IN THEINTEREST Of:

N .

e e W v

. ¢

UPDATE TO THE COURT

COMES NOW. the \iami Tiibe of Oklubosia W Couordinatar s ith an apdate to the Count

regarding the abovs captioned case. This ICW Coordirator 1s exercising the “prond suthority i this vase
o make J‘.;a‘ aes with Notice b parties” and anging the placenient of minar Indize child d ~\‘

1o residle witl s blefogiont father, Do arek Shaw . efiective Auzes 16, 2016, I RERENIRGEN

vawseling. |

Visiintion hetwecs g and his mother wiii be serar vien other weekend begin
3016 from 9 m until Suadiy a6

Triesds

ming Sepiember 1L
Phane visitaiion between ol and his mother Wil beon
1 and Thursday evening aed sehedilod at the comeirience of ali schedudes invohed, This ICW

Coordinatar iz respectfally re resting M. Shaw 1 conpermte it aliowing TNy hove his belongings
at his faduer’s honse

GAL Curt i asrenve has buen consnbad regusdin

¢ placenent chimge and is o falt agreomen

LU,

Reapectiviiy subusitivd.

< 4 - ]
4 Miani Tribs of Ghichona
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 MIAMI TRIBE OF OKLAHOMA
T TRIBAL COURT

IN THE DISTRICT COURT FOR THE _
MIAMI TRIBE OF OKLAHOMA JUN 28 207

S CVED

Case No. CW-2015-0003

In the Matter of the Welfare of:

JOm S,
DOB: 06/23 /8

' And,

S,
DOB: 09/22 /(D

)
)
}
}
}
}
)
)
)
)
) PROTECTIVE ORDER
Minor Indian Children. }
)

)

)

At a session of said Court
Held on the 2¥ day of June, 2017
Present: The Honorable Charles Tripp

For the reasons set forth in Non-Respondent’s motion; it is hereby

by the Guardian or ICW until further order of

oue QY2207

ORDERED that there shall be no interviews of the z?pr children
£

Judge Charles Tripp

e e st e

P - 146




JSCODE: PCS-PTIOAT

Approved. SCAC . . TOS PTRIOEPL
STATE OF MICHIGAN CASEND. 15-35887-NA
24TH JUDICIAL CIRCUIT - FAMILY DIVISION ORDERAFTERPRETRIALHEARING PETITIONNO.
SANILAC COUNTY| {(CHILDPROTECTIVE PROCEEDINGS), PAGE 1
E ORDER OF
Courl address . Coun telephone no.
80 W. Sanitac Ave.. Sandusky, Mi 48471 {810) 648-3220
1. in the matter of e SEUP(06/23/ 2. G SAgR (0572274
name{s), alias(es). DOB
2. Dateofhearing: .03/05/2015 Judge/Referse: Heather A Zang pe77a7
Baz no.

{713, Removaldale: (Specity for each child if ditterent.}

THE COURT FINDS that:

4. A petition has been submitted aieging that the above child({ren) comeis) within the provisions of MCL

712A.2(0).

ac County FOC

5. Thechildyen) ¥iistare Liisnotarenot subjectto the continuing jurisdiction of &iﬂi‘s)

&, i/: Notice of hearing was given as required by faw. L_.:Notice of proceedings is o be given as required by law.

7. Thelawyer-guardianadiitem <lhas [ has not

complied with the requirements of MCL 712A.17¢.

8. :a. Thereis probabie cause 10 beheve the legaliputative father(s) isfare: (Name cach child. hisher father, and whether tegal of putative.}

Derek Shaw - Legat as to Jille anc Ml

‘b. The putative father of

: _ is unknown and cannot be identified.
{"i¢. The putative father wasnotified asrequired by law and failed to establish paternity within thetime setby thecourt. The putative

tatherwaives alirights tofurthes notice, including the right tonotice of termination of parentatrights andtherightto anattorney.

"¢ The child(ren) has/have not been removed prior to this hearing and an order to take the child(ren) into protective custody is

p——

necessary because: (a) the child{ ren) isfare at substantial risk of harm of isfare in surroundings that present an imminent

risk of harm and the child{ren)'s immediate removal from those surroundings is necessary to protect the child{ren)'s heafth

and safety; (b) the circumstances warrant issuing this order;-and {c} no remedy other than protectiv
ckod, contrary to the welfare and reasonabie effons findings must be mage See iterms

availabie to protect the child{ren). (i this box is che:
11 and 12.)

{71140, The child{ren) is/are Indian as defined in MCR 3.002(12). The petiioner  Lihas [hasnot
pretrial nearing as required by MCR 3.920(C}{1).

& custody is reasonably

given notice of the

i1 Tne pretriat hearing must be adjourned pending conclusion of a removal hearing required by MCR 3.967.
[t The removal hearing required by MCR 3.967 was conducted in conjunction with this hearing isee required findings in ite 12).

A qualified expert,

" 41"t a. Contrary o the welfare findings were made in a prior order.

73 p. 1tis contrary to the welfare of the child(ren) to remain in the home DECaUSE. (Atiath separaie.s(b:%ets afncessary.)

™

S

C.

(SEE SECOND PAGE)

|

v e s

3
3
3
1

4OL T124.2, MCL 752A.132, MCL 71234, MCL 712419312}, RCL 752519143, MCL ¥22.638, MCR 3.002,

JC11b (913 ORDERAFTER PRETRIAL HEARING {CHILD PROTECTIVE PROCEEDINGS), PAGE 1

Do not write below this fine - For count use ofiy

lestified as required by law.

IYUNVS

~
J

WS

no

i

Ty

' ‘ol{m 3l Yyl §

J.

MCR 3 821(C), MCR 3.965
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. JIS CODE: PCSPT/OAT
Approved, SCAC TCS-PTHIOFPL
STATE OF MICHIGAN ’ CASENO. 15.35887-NA
24THUDICIAL CIRGUIT - FAMILY DIVISION ! ORDERAFTERPRETRIAL HEARING PETITION NO.
SANILAC COUNTY {CHILD PROTECTIVE PROCEEDINGS), PAGE 2

! ORDER____OF __
Court adtress Caourt telephone no.
60 W. Sanilac Ave., Sandusky, M 48471 - ’ (810} 648-3220

Inthe matter of NN SENC6/23 TN, Ve SR (CS/22/ N

i.12. Lla. Consistent with the circumstances, reasonabie efions fo prevent or-efiminate removal of the child{ren) from the home
_ weremade as deternined in a prior order. OR
.. b. Consistentwiththe circumstances, reasoriable efforts were made to preven: or efiminate removal of the child{ren) from
~ the home. Those efforts include:(Speciiy velow.) OR
i"tc. Thechild(ren) is/are Indian, andthe courtfinds by clear and convincing evidence and the testimony of a qualified expert
witness who has knowledge about the child-rearing practices of the Ihdian child's tribe, that active efforts
i have L. havenot beenmadetoprovide remedial services and rehabm:atave programs designegdto prevent
the breakup of the indian family. These efforts have proved . Junsuccesstul, “isuccesstul, the continued
custody of the child{ren) by the parent or Indian- custod)qn {lis ig not Inkeiy to result in serious emotionail or
physica! damage to the child{ren), andthe child{ren) : "should | ishouldnot béremovedfromthe home.
{Spacily below.}
The afforts for 12.b. or 12.c. are: (Specy the efforts from 2.0 or 12.¢. bere 1f the child is an indiar child, specily active efforts as defingd
by MCR 3.002]1) and MCL 7128.3]a).}

{7 d. Reasonabie efforts to prevent or eliminate removal of the chifd{ren) from the home were not made.

(313 a Reasonable efforis are not requ:red to prevent or eliminate the child{ren)'s removal from the home dueto
ithe  imother . father subjecting the child{ren) tc the aggravated circumstance(s) of
as provided in section MCL 722.838(1) and (2), and as evidenced

by

. :mothers : fathers  conviction for murder of another child of thé parent.
mother's ! sfather's  conviction for voluntary manstaughter of another child of the parent,
i the .- mother's Hather's  conviction for aiding orabetting in the murder or manslaughter of another child of
the pareni aite'nptmg io murder the child{ren) or anotier child of the parent, or conspiring or soliciting to commit the
__ murder of the child(ren) or another child of the parent.
_the _mothers i.fathers  conviction for felony assaul that resulted in sericus bodily injury to the child({ren)
. or ariother child of the parent . :
“imothers  -_fathers involuntary terminalion of parental rights to a sibling of the child(ren).
. .. mother i ifather being required to register under the Sex Offender Registration Act.

b. Reasenable efforts to preserve and reunify the family fo make it possibie for the child{ren; to safely return home are
i notrequired because the parent subjected the child or another child of the parentto one of the circumstances stated
above.
OR
{isfillrecommended because:

{When iem 33 is cheched, either complete item 15 below or schedule 2 peimanency plannitg hearing within 28 days of fis delsrminalion.

(SEE THIRD PAGE)
Jestb s ORDER AFTER PRETRIAL HEARING (CHILD PROTECTIVE PROCEEDINGS), PAGE 2




' B JISCODE: PCS-PTIOAT
Approved, SCAD TCS-PTHAQTPL

, STATE OF MICHIGAN CASENO, 15-35887-NA
24TH §,DIGIAL CIRCUIT - FAMILY DIVISION ORDERAFTER PRETRIAL HEARING PETITIONNO.
SANRAC COUNTY| {CHILD PROTECTIVE PROCEEDINGS), PAGE3 | -
ORDER_____OF
Court address Coun telephone no,
60 W. Sanilac Ave., Sandusky, M| 48471 (810) 848-3220

in the matter of JORE <P 06/2: A VgD S (02/22/ SN

i 114. {}a. Reasonable efforts shall be made to preserve and reunify the family o make it possible for the child(ren) to safely return
homg,
T n. Reasonable efforts shalinot be made to preserve and reunify the family because it wouki be detrimenial io the childireny's
health and safety.
315, Becausereasonable effortsto preventor efiminate removal orto raunite the child{ren) and family are not required, a permanency
planning hearing was conducted. {Use and attach form JC 18, Order £ gliowing Disposilionat Review/Permanency Planning Hearing.)

16. Custody of the child{ren) with the parent/guardian/iegat custedian
[1a. presents a substantia! risk of harm to the chiid{ren)'s life, physical heaith, or mental well-being. '
i No provision of servica or other arrangement except removal of the child{ren} is reasonably available lo adequately
__safeguard the child(ren) from the risk of harm to the child(ren)'s life, physical health, or menta! well-being.
.1 Conditions of custody atthe placement away from the home and with the individual withwhom the child(ren) is/are ptaced
are adequate to safeguard the child(reny's health and welfare.

" b. does nol present a substantial risk of harm to the chitd{ren)'s life, physical health, or menta! weli-being.

{79147, Parenting ime with Derek Shaw , evenif supervised, may be harmful o the child{ren)

ITiISORDERED:

{1 48. Noticeis to be given to the legal/putative father(s} as required by faw. T} The father was not present and must appear at
the next hearing. I The putative father was present at this hearing and shall establish paternity within 14 days.

18. Thechild(ren)
Tla istare placed with the Department of Human Services for care and supervision, and

i. the parent{s}, guardian, or legal custcdian shall execute ali documents necessary {o reiease confidentiat information
regarding the child{ren) including medical, mental, and educationat reports, and shall also, within 7 days, provide the
Depertment of Human Services with the name(s) and address{es) of the medical provider{s} for the child(ren). Any
medical provider for the child(ren) shaitrelease the medicalrecords of the child{ren) to the Department of Human Services.

if. ifthe chifd{reny is/are placed in the home of a relative, a home study shalt be performed by the Depariment 6f Human
Services and a copy of the home study submitted 16 the court not more than 30 days after the placement.

iii. upon request, the Department of Human. Services shall release to the foster parent the information concerning the
child(ren)in accordance withMCL 7 12A.13a(13}:

i... The childiren) shall be taken into protective custody. To effect this order,
is authorized to enter the premises located at
This authorization to enter the premises and take the child{ren} into protechive custody oXpires .

i1 Enteron LEIN

{71 b. remain home with or is/are released (o Elizabeth Shaw under the supervision of
Nama(s} of pareni(s}. guardian. or legsl cuslogian

the Departmentof Human Services. I Thefoliowing terms and conditions apply to the parent/guardianfiegal custodian:

Derek Shaw's parenting time order under file 14-35535-DM (FOC Case) is suspended until further order of the court.

(SEEFOURTHPAGE)

JC11b (9713 ORDER AFTER PRETRIAL HEARING (CHILD PROTECTIVE PROCEEDINGS), PAGE 3 1 49




' NS CODE: PCS-PTIOAT ;
Approved, SCAC ICS-PTHIQESL .

STATE OF MICHIGAN . CASENQ. 15-35887-NA
24TH JUDICIAL CIRCUIT - FAMILY DIVISION ORDERAFTER PRETR!AL HEARING PETITIONNOQ.
SANILAC COUNTY! {CHILDPROTECTIVE ?ROCEED!NGS), PAGE4
' QORDER OF
Court agdress ) - Court telephon no.
B0 W. Sanilac Ave., Sandusky, Ml 48471 (810} 648-3220

: 7 of ) )
Inthe matierof | oy cump(06/23MND; M U (09/22/80N)
{TISORDERED: {continued)

.4 20. Thechiid(ren) named : .
shalihave [ . apsychologicaievaluation . icounseling todetermine appropriateness and conditions of parenting time.
[+:21. iz.a Parentingtimeof Derek Shaw - Suspended unti! further Court order. is

L.iunsupervised. © i “isupervised until further order of the court.
" The Departmem of Human Services has discretion to allow unsupervised or supervised parenting time by its designee.

b Parentmg time of is
. unsuperwsed Tsupervised until further order of the court.
[ The Depanment of Human Services has discretion to allow unsupervisedor supervised parenting time by its designee.

{ic. Parenting time of , i
: unsupervised. | _isupervised until further order of the court,
{"_The Department of Human Services has discretion 1o allowunsupervisedor supenvised parenting time by its designee.

e
22 Until further order of the court, placement shall continue pending \?/resumptlon of the pretrial & itrial

) e ¢ , RPN
o ALy ZHL 201y e 1000 A Retane caute Naring

Date and fime

17,23, Other: {inciude erders regarding discovery, scheduling orders, elc.)

Fathers parenting time is suspended until further court order.
Both parents must cooperate with the comprehensive family assessment.
Mother may not discuss the details of this case with the minor children.

v

24. Prior orders remalr effec{exce t as modified by this order. ™™
( ) <& ] b
g / P’ i Py
Recommendedb ,t '\ .’ / i Vs
’inietek"s\gnalure P / B \ { /k;' 4 / e
31879 < N Gpe K /it FS5i57
Bale juagt 3 ; o

JC 110 (613; ORDER AFTER PRETRIAL HEARING {CHILD PROTECTIVE PROCEEDINGS) PAGE4




15-35887-NA’

REFEREE'S SUMMARY AND RECOMMENDATION
REGARDING RESPONDENT FATHER'S PARENTING TIME
Present on March 17, 2015 at the prefiminary hearing/probable cause hearing were: D}:IS
Worker, Rachet Jacobson, Prosecuting Attorney Eric Scoti ("Mr. Scott™), L-GAL Margaret Kelly ‘
(*Ms. Kelly”), Non-respondeﬁt Mother. Ehizabeth Shaw (“Moihcr’-‘); and Mother’s atlomey,
Barney Whitesman (*Mr. Whitesman™). Kelly Langford, representative of the tribe of Oklahoma

appeared in person.
" 'SUMMARY

The parties placed their appearances on the record. The referee explained that Ms.
Benson had ;?neumonia and had contacted the court 1o tell them she would be unable 1o attend
the hearing. Her client, respondent father, Derck Shaw, was not present since his client would
nol be avaika;ble, Since this was Mr. Shaw’s probable cause hearing we could not conduct it in
his au(‘)i'ney'é: ahsence. The court concluded that the probable cause portion of the hearing would
be adjourned; however any emergency motions/requests could be presented and would be taken
- under advisement. Mr. Whitesman joined Mr. Scott is his renewed request for supervised or

suspended parenting time pending the conclusion of the evaluation initiated by the tribe. Mr.

Whitesman then proposed exhibits #3, #4, #3 and #6, which are as follows:

EX 3: Report of Dr. Faller dated February 24, 2015,

EX 4: Transcript of the November 6, 2014 FOC hearing: Testimony of Dr. Suzette
Walker.

Ex 5. Transcript of the November 6. 2014 FOC hearing: Testimony of Elizabeth
Armbruster.

EX 6: Kathleen May Lawion Coulborn Faller, PhD Curriculum Vitae.
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Ms. Kelly argued that the repon {rom Dr. Faller should be given little credibility, but
admitted the information was relevant, Mr. Scott did not object, stating that they were material

and relevant. Exhibits #3 through #6 were admitted.

Mr. Whitesman argued that the visitation should be suspended or supervised at the very
fcast until the next court hearing, or the conclusion of the investigation. Mr. Whitesman stated
that the reports contained reports by the child to doctors and counselors where she had reported
being touched by her {ather in a sexual manner. Mr. Scott also argued that the visifation should
be suspended or supervised until the investigation is complete to protect the child based on her
allcgations against the father. Ms. Kelly had met with the children and their principal and based
on her investigation thus far has concluded that there is no reason to suspend parenting time with
the Father. Ms. Kelly believes that Mother may be coaching the child to make these stalements.
Ms. Langford stated that it is the tribe’s position that based the report by Dr. Faller, and various
report by Mg SYR that father’s parenting time should be suspended pmil the completion of

the investigation.

At this time the referee adjournec the probable cause hearing to Tuesday, March 24,2015
al 10-:00 AM. The referee then took the issue of suspension/supervised parenting time under
advisement and indicated that she would review the exhibits and provide them to Judge Ross to

review as well. An opinion and order would issue ds soon as possible.
RECOMMENDATION

While we declined to go forward with Father’s prohable cause hearing, it is important to
protect the minor children until the next hearing. ‘We cannot simply ignore the best interests of

the child because Father's attomey is ill. The court recognizes that Father would object 10 the
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15-35887-NA '

reliel being requested. In addition, Father’s attorney was able to and did voice objections at the
Jast hearing. At the last hearing, there was no information available except the petition as a basis
for suspension of Father's parenting time. At the continuation of the preliminary hearing today

several exhibits were admitted.

In Exhibit #4, Dr. Suzette Walker testified to seeing urinalvsis results showing &
“moderate ic a large amount of blood in the urine.” Upon further examination, Dr. Walker
observed Menglil® vagina and found that it was “swollen and red and very irritated” and Magg

again showed Dr. Walker this was where her father put his hand and hurts her.

1n Exhibit #5, the child’s therapist, Ms. Arbruster states that “the actions and things she
has shown my during play therapy and those type of things I don’t believe could have been
guided in the way she has shown me” and that Ms. Armbruster does not believe that Mg has

been coached.

Based on a review of the report by Dr. Faller and the disciosures made by N_S-to
Dr. Faller, | have to agree that with Dr. Faller's statement that “a six year old child who is in an
unsafe situation should not be expected to make a detailed disclosure in order to be protected.
Indeed. it would be a betrayal if after telling about sexual touching, she is sent back to her
offender.” Dr. Faller strongly rccommends that parenting time be suspended until the conclusion
of the comprehensive family assessment.

In this case we have a six year old who is being abused or strongly belicves she is being
abused. Mggg has rcported this to multiple health and mental health professionals. In either case,
having unsuper'\-ised contact with the person who she believes is sexually abusing her or who is

in fact sexually abusing her presents an imminent risk of harm for the minor child, both
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physically and emotionally. If the court accepts what Mggghas been feporting is frue. and for
purposes of this hearing the court is accepting her statements as true, parenting time, even if
supervised. would be harmful 10 the minor child. Because the way a parent treats one child is
indicative of how you would treat another of your chiidrcn, that same risk is also present for
IS -,

Once the comprehensive family assessment is completed the court will reevaluate the
parenting time of Father.

Thercﬁ)re. my recommendation s that:

- 1. That Father’s parenting time be suspended unti] further court order; and

2. That both parents cooperate so that the comprehensive family assessment can be

completed as soon as possibie.

March 18. 2015 ‘L%CH !‘if-[} A _ﬂﬂmﬂ

Ref. Heather A. Zang’ ~ |P67727

L




STATE OF MICHIGAN
IN THE 24" CIRCUIT COURT FOR THE COUNTY OF SANILAC
FAMILY DIVISION

. Court No. 15-35887-NA-0]1-02
In the Matier of the Weltare of

TSI (DOB 06/23 4N ORDER GRANTING
And TRANSFER

Mgl SR (DOB 0922 500

17

E

RUIYRL

ERHTH AR

ORDER OF TRANSFER

This matter comés on for hearing upon the Motion 0 Transfer filed by the Miami
Tribe of Oklahoma, secking an order 1o transfer this case 10 the MIAMI TRIBE OF
OKLAHOMA DISTRICT COURT, 3510 P Street NW, Miami, Oklahoma 74354,

The court has heard the arguments of counsel and is fully advised in this matter.
‘The Court finds thar transfer of this case is proper and no good cause exists to deny the

transfer.

IT IS THEREFORE ORDERED, ADJUDGED AND DECREED THAT this case
is therefore transferred w the MIAMI TRIBE OF OKLAHOMA DISTRICT COURT,
subject to the right of declination by that court.

IT 1S FURTHER ORDERED that the child shall remain a ward of this Court,
with legal cusiody residing with the Oklahoma Department of Human Services, with the
wribal Indian Child Welfare Department having authority to place the child. This shall
remain in effect until this Court reccives notification that the MIAMI TRIBE OF
OKLAHOMA DISTRICT COURT has aceepted transfer of jurisdicrion over these

children.

(4 /7
3/ayfis A, A /4. Sz397

Honora d’g ge Ross
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Court of Appeals, State of Michigan
ORDER

Michael F. Gadola
Derek Shaw v Elizabeth Shaw Presiding Judge

Docket No. 352851 Stephen L. Borrello

LC No. 14-035535-DM Michael J. Kelly
Judges

The motion for immediate consideration is GRANTED.

The motion for leave to file a reply is GRANTED. The reply received on August 10, 2020
is accepted for filing.

The motion for peremptory reversal pursuant to MCR 7.211(C)(4) is DENIED for failure
to persuade the Court of the existence of manifest error requiring reversal and warranting peremptory
relief without argument or formal submission.

e
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- g0y T
:'?/‘ % %..‘,vﬁ’fﬁw’::pﬁ’;‘ ;",‘»&'.12& e

Presiding Judge

Jerk

Date Chie
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Or de r Michigan Supreme Court

Lansing, Michigon

October 16, 2020 Bridget M, McCormack,
Cluef fustris

161945 & (43) David F. Visiano,
Chaef Jostie Pro Teon
Stephen ). Markman
Brian K. Zahra
DEREK SHAW, Richard FL Bemstein
Plaintiff-Appellee, Ebzabeth T. Clement
Megan K Cavanagh,
SC: 161945 Jusmios
COA: 352851
Sanilac CC: 14-035535-DM
ELIZABETH SHAW,
Defendant-Appeliant.

!

On order of the Court, the motion for immediate consideration is GRANTED, The
application for leave to appeal the August 12, 2020 order of the Court of Appeals is
considered. and it is DENIED, because we are not persuaded that the questions presented
should be reviewed by this Court.

. 1, Lany S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is & true and complete copy of the arder entcred ot the direction ofthe Court.

October 16, 2020 N s e
” A\

Clerk
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Court of Appeals, State of Michigan

ORDER

In re Shaw Minors
Docket No. 353213
LC No. 15-035887-NA

Christopher M. Murray, Chief Judge, acting under MCR 7.203(F)(1), orders:

The claim of appeal is DISMISSED for lack of jurisdiction because it was not filed within
21 days of the March 24, 2015 order transferring jurisdiction of the case to the Miami Tribe of Oklahoma
District Court. MCR 7.204(A)(1)(a). Although appellant claims that the appeal was timely filed from the
Sanilac Circuit Court’s February 27, 2020 order denying appellant’s motion to rescind the transfer,
appellant cannot claim an appeal of right from such an order. See MCR 3.993(A)(6). Dismissal is without
prejudice to the filing of a late appeal under MCR 7.205(G), provided such a filing meets all requirements
under the court rules and is not time-barred.

April 30,2020

Date




Court of Appeals, State of Michigan

ORDER

Stephen L. Borrelio
In re Shaw Minors Presiding Judge

Docket No. 353213 Mark T. Boonstra

Michael F. Gadola

LC No. 15-035887-NA
Judges

The motion for reconsideration of this Court’s order of April 30, 2020 is DENIED. Because this
Court is without jurisdiction to entertain the appeal as of right, the motion for immediate consideration
and entry of an order declaring the circuit court’s order of transfer void is also DENIED.

Wi ,s':/?
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INCTHE DISTRICT COURT FORTHE
MIAMETRIBE OF ORKLAHOMA
JUVENILE DIVISION

iz the Mutter of:

ir- & 2

)
)
)
)
and ) Case No. CW-2015-0083
)
)
)
)
)

v <Ol

ainor Indian chifdhen

MIAMI TRIBE OF OKLAHOMA
DISTRICT COURT

under 18 vears of age.

MAR 25 2071
ORDER TERMINATING PARENTAL RIGHTS _
OF BIOLOGIC AL MOTHER, ELIZABETH SIAW F E E E @

On the 24% day of Febra. 202§, pursuant 10 regular seuing. the above styled and
numbered cause came on belore the Court upon the Petition 10 “Fenminate Parcmal Rights of
Biological Mother. E i zabeih Shaw tiled by the Mosvuat, Andeew T Doney. Presenting Oflicer of
the Miami Tribe of Oklahoma. The natural tather, Derek Shaw. ihe GAL. Curt Lawrence, the
JCW Coordinator, Wunda Stovall, and the Presenting Officer. Andrew . Doney. all appearad
virtually, the bivslogical mother Flizabeth Shaw was duly served with netice of this hearing and

did not appear wid 18 whotly i detalt

Lipon tevicwing the iites nod records in this puanet hawing he esimony ol the pariies
and argument of counsel. the Court FINDS as follows: '

{ hat the minor childnos na ned above whose dates of hirth ave indicaied whove are members
of the Niumi ribe of Okizioma reforred o herein as “the Tribe”n Jackson N
enroltment number is 4139 and Mayit Shaw's enraliment numbey s 4 1L

i the nauwral mother Elizaberh Shaw, is noi an enrobled member of the Mg Tribe of
Citlahonn. The nataral Tather. Derek Stunw, sy enrolivd member of the Miawi Tribe o
{iaboma with the enroitinens fumber of 08U

That the cise originaics from o divores and custody action fled in e Divtrict Coust o)
Sanitae County, Michigan, The respUCTive Lises ure a8 foilows: 1 the Maticr of JoeRaon




1t

15-23887-NA- U2 and in the Matier ef Maya Shaw, Case No, §3-33887F.
Sanilac County District Court. State of AMichigan.

That on March 24, 2013, the Miami Tribe of Oklahomaiited i Petition 10 Accept Transier
ol durisdiction und on the swne date, the Mia ani Tribe of Ok idionna Distriet Court en wered
an Order Aveephiog Transior and Awarding Temporany Cusiady 1o the b,

That this Conrt has jurisdiction in this preceiding pursuant Lo e Miami Tribe of
Oklaboma Children's Code Sceton 12100 i tha the procecding imolves children whe
are enralled members of the Miami Tribe of Oklatoma and reside outside ol the Miami
Tribye of Ok ko werritorial jurisdiction and dhis Court is the most approprisie forum for
hearing this mauer,

That on dune 9. 2003 the Tribe filvd a Petition to abjudicae the ninor children deprived
as w tiwe Biclogical Guher, The busis for the Petition stemmed from allegations of ONHE
sbure o Aava Shaw made by the biological mother. Clizabeth Shanw. which ultinutely
were determined 1o be fabricated by the n: wural mother, The biotogicat finher wa v andered
1 e ne consset with the children and mother was ordered 10 complete a psychotogica:

erviifuaion.

Thae 4 antdonude of cvents and Alings oc curred with regard 0 :l‘u&.‘ minor ¢hildien up o
cdicating hoth children

e time #f Order of Adjudication filed on Aprit 13 26180 ™
deprived us 1o both the natural father and natural mother

G enel pParent Wi giv pemimens o, i fher signed his ph
. serviees lrviment plan
n stecessivl, Throughow

Cusenngh

P

v nencooperative. She has actively
muitiphe scians atiempling W thwant
The Diber has complicd with the

o s
CRTET AR rFU PRITEL 1 )

ProCCss af HuBity T atior w il L ar i§ most pat b been pon-comphinnt.
ahused e popbected by the et
duct or condition of the naiul

The Court findy iha
moiher and she naurad
mother is undikels w change

That the ntinor children were pitmaicly rew irled with sheir fulior and moved with hipntie
Orezon’in August of 20:}) and reniain with their father, The ehildren have appropriate
placement with their Gather o ul are bappy and web adjusted.

5
B
L]

The Court in para amoent consideration af'the hoahth sulvty wind voelibee of the mincer chibde
fhinds beyvind o ressonable doubt that teimination of the natural mother’s par HREE zg-r—'-.s
waould be i the best interests of the miney chitdren and furiher iinds that the Tribe’s Pe
w0 Terminate Parental Riphts of Biological Mother. Elizabeih Shinv, should be granted.

e




IT {8 THUEREFORE.ORDERED, :\:DJ.U.D('; ED AND DECREED by the Court that the
ese presents terminpted.

parental rights of the biological mother, Fhizabeth Shaw, are by th

I'T 1S SO ORDERED.

ATONORABTE JACK BRU.

Date

162
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NTATE OF MICHIGAN
IN THE 24th CIRCUINT COURT FOR THE COUNTY OF SANL \C X
FAMILY DIVISION T

DERER JOSEPH SHAW,
Plaintifl,

vs, Case No: 14-35535-DM
Hon: Gregory 8. Ross

ELIZABETH ANN SHAW,

Defendant. .
JOHN 8. PATERSON P18693 FLIZABETH SHAW —
Atterney for Plaintiff ' In Pro Per o = e
IZKENL, Box 211 1§ Truman St., ~\p1 Wy =z o
Sandusky, M1 4847} Croswell, M 48422 i S -'r:‘.' 5:_;_
SH0-648-2414 810-712-1617 g; e meo
—_ » — nent iy < <t R . gg . ,, O:“lcé
ORDER = ;‘b;.z'_;
: - v -~
At asesson of court beid 2o the City of Sandusky. m oot

Michigan, on Gay of Geratror. 2014,

T Ao,

PRESENT: THE HONORABLE MECHAEL P HIGGINS

s e e ing tome before 1ae Cowt on Dejendant’s Motlon tor Custods i the
abave captinned metier ang the Uount being iy advised in the premises:

I'T 1S HEREBY ORDERED that the minor child, Mgy S shali no: be interviewed
by ey aerson without @ cesrs Order

FURTHERMORE. [T IS HEREBY ORDERED that the mavier is referred jo ta¢

Lanilac County Friend o the Court Tor un o fuerdiany hearing on the see of vostody and

AR RILL Hmg

FURTHERMORE. 11 1S HEREBY ORDERED thaet Plaimti?? shall hove supenvises

sisitation with Mg SR on @iternue Sundavs rrom 1260 pam untii 6:00 11
‘Tf is puv%%OugAhcﬂf -7 0”/ A’ A.) 714

/qﬂﬂ*al"f’ %ﬁ“éﬂw!’ Co7h uwé: Y/ 7u‘wru
e 2517

et e
Jins. CIRC U“' f

‘ .y N2 éc‘{/oU§
- Approvears & forem O Driy 27 Y.$ ROES P3N

FAMNL ¥ COVY
a2 /:/,n.ﬁtpa
AT AU Nnozew ISP

el of the Tou




Coneeprs in Counseling LL.C
08 Fox Street
Lapoer, MI 48446
B0 B3RD220 Fax (R10) 3384017

~ e 8

Jowober 16, 2018

Requirements for Ms. Shaw for Mg SWl to refurn home to M5, Shaw for
fifty percent of time/custody

s, Shaw will cease and desist all petitions 1o the eoun regarding the reiwn of her cliidren 1o
por home and her daughter to not see ey father, Ms, Shaw will withdraw all petitions awaiting 2
count hearing. Ms. Shew will not petition the coun ahymomc about past ailegations of sexual
zbuse by Mr. Shaw against his daughier, Magge SEEB. A1 now allegations must be brought up 1o
iherapist, Donna Greenhaw LMEW, ACSW, not petitioned  the court. Ms. Shaw agrees 10 not
take daughter, Vg to any forensic evaluations or physical or menal health appointments
raparding abuse issues. exeept 16 Doang Greenhaw LMSW, ACSW at Concepts bn Counseling

L

Wis, Shawy will agree 1o have 50/30 custody with the Yather of the chitdren, il SEEP a0
VgD B . Ms. Shew agrees i allow son. 1l SO o tive full time with his father.
Continued therapy will be utitized to help JONM—_P itk © wunificaiion with bis mother with the
woad of NS having nvernight visits with his mother The arrangements of thisto be
detesmined as therapy proceeds. Visits wiih each parent tor Miggrvill be: Monday pick up astes
school, 2t school, and retumed o schaal the following Monday moming. For Ml each parent
can also have visits for thres hours on Wednesday in which they do not have the child in their
hore. Any haif days or days off, Grandmother Marsio, Wetzell hag agreed 10 be available, if
needed.

Furthermare, Ms. Shaw agrees 1o 1ot o any actions that wanld estrange the children from their

fher, She will not verbalize or behave in any way thai would discrediy, cause distespeti o, oF
diminish the gualivy of the children’s relationship with thebr father.

Sa. Shaw wilt continue therapy with Donna Greentiaww LMW, ACSW and agrees 10 work on

fier owes iesues as well s family issucs. She agrees to have individual sessions as well as family

sessions. and co-parenting sessions hetween hier aad Mr. Shaw.

Deoane Gropnhaw LMVSW, ACRW

Dlemne Crnenbaw LMSW., ACSW, Stephanio Kushel W ALLPC Kimberds Thoen LMSW ACSW,
S “M"‘.EZ}.C”, Micholle Windom IMSW SEW,

Saveh Sheltou LMW ALS
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IN THE DISTICT COURT FOR THE
AMIAMI TRIBE OF OKLAHOMA
JUVENILE DIVISION

In the Matter of the Welfare of:

Jouinmm SURD.

DOB: 06/23/3 Case No.: CW-2015-0003

MIAMI TRIBE OF OKLAHOMA

and, TRIBAL-COURT

Nygs SEES,

DOB: 09/22/58 JUN 09 2015

FIiLED

PETITION. TO ADJUDICATE MINOR CHILDREN DEPRIVED

Minor Indian Children.

- AS TO BIOLOGICAL FATHER DEREK SHAW

COMES NOW Rohin Lash. Azomey General, as Presenting Officer for the Miami Tribe
saie Court o enter an Order adjudicating the above minor
aw. Pursuant to the Miami Tribe of Oklahoma

s Hend

of Oklahorma, and muotes it

nhiis A Tyt e Y N P i1 Ny edau
children deprived as 1o biologicdi 12

Children's Code 3 12,0, this Cou
I support of this Moton the Miami Tribe of Oxiahema would show as follows:

1. The above minor children re unded the cye of etghteen (18) vears of age,
X L { : g

ko

The minors are enrolled or eligible for enrollment with the Miami Tribe of Okiahoma.

Elizabeth Shaw. the biological mother. is a non-Indian.

()

4. Derck Shaw. the bivlogical father. is an enrolled member of the Miami Tribe.

The above named children are subject to the jurisdiction of this Court within the meaning of
the Indian Child Welfare Act. 25 U.S.C.191 }{b).

N




6 The basis of this mater arises from allegations and information that the above named
childrens’ hiologica) father, Derek Shaw. sexually zbused his daughter. Mgl SEw.
led with the Sanilac County District Court, State of Michigan,

On March 24, 2015, the Tribe fi
Miami Tribe of Oklahoma District Court.

a Motion to Transfer the state cased to the

% On March 24, 2015. the Motion to Transfor was approved by the Sanilac County District
Court. State of Michigan. Honorable Judge Ross; and an Order to Transfer this case fo this
Court was entered. subject to the right of declination of 28 (1.8.C.1911{b).

9. On March 24. 2015, the Miami Tribe of Oklahoma. by and through Presenting Otficer. Robin

Lash. filed a Petition to Aceep! Transfer of Jurdsdiction in this Court.

16, O March 24. 2015, the Order Acceping Transfer and Award of Temporary Custody was
signed by the Honorable Judge Charies Tripp, Miami Tribe of Oklahoma District Court
Judge.

ICW worker Callie Lankford. filed with this Court an

Carc reciting the lengthily history of this case including

as 1o sexual abuse referenced above. The alicgations of

hrough the Application for Minors in Need ot Care.

i1, On April 7. 2015, Miami Tribe
Application for Minofs in Need of
specific allegations and information
seaual abuse are incorporated herein t

12. On April 16. 2015 an Initial Hearing took place in this Honorable Court with both Mr. and
Mrs. Shaw appearing by phone.

12, At the Initial Hearing the Tribe asked for an extension of time to make a detenmination
whether er noi to file a Petition to Determing thie Minors Deprived. pursutant to Section 1.1 7.1

of the NITOK Children’s Code.

14, Pursuant to Section T.3(a) of the Muzm: Tribe of Okiaboma Childrer's Code the definition
for “Deprived Child” means ¢ Child ~whose Parent(s). Guardian{s). or Custodian(s) has
subjected his‘her child to abuscor whose Purent(s), Guardian(s). or Custodian(s) has cnabled
or allows another to subject the child to child abuse without taking lawful means to stop such
child abuse or prevent it from recurring.”

15. The Tribe requested the extension of time to consider whether ta file a Petition to Determine
Minor Children Deprived following review comments and or findings of the Family
Assessment Clinic in Ann Arbor, Michigan. relating to the parties,




W Clinic reports were 1o be

hat the Family Assessme
he an May 9. 2015

16, 1CW advised the Couston April 160 ¢

completed and cubmitted to the T
Tribe seven {7) days following receipt

Court entered an Order granting the
wo whether to file 2 Petiion to

s to make a determination as
-ed. or file a Motion to Dismiss the case.

17. This Honorable
of the Assessment Repor
Determine the Children Depriv

2015 the Family Assessment Clipic reports were received by the Miami Tribe of

s Department. The documents Were forwarded to Robin Lash. the

oho was out of state from Junce 1. 2615 o June 7. 2015,

1%, On June 1,
QOklahoma Social Service
Tribe's Presenting Officer. v

v o werk, M, Lash reviewed the Family Agsessment Clinic

P et
[$AANY 3

19. On lune 8. 2015, upon rwming
reports.

ngs include a medical team consensus that minor. Ml

20, The Family Assessment Chinic findir
her father. Derck Shaw.

Smge. was likely sexually abused by

¢ a Petition to Adjudicate the Minor Children

21. The Tribe reached the determination not to 1
< is no information or findings of

Deprived as t0 biological mother. Elizaberh Shaw as thes
abuse or neglect related to Ms. Shaw,

99 The Tribe reached the determination to file this Petition 1 Adjudicate the Minor Children
Deprived as to bictogical father Derck Shaw: based on information detailed in the Application

for Minors in Need of Cere. fled with this Honosable Court, and based on findings and

recommendations of the Familv Assessmens Ciinte.
- B Ty R o g ers st g 3 eteia - » . . . . . .
23 The Tribe shouid mainiin cusiody 0f the above mmors with Miami Tribe Indian Child

Welfare (ICW) having sathory o place

WHEREFORE. premises conssiered. the Miani Tribe of Oklahoma prays for an
1¢ Minor Children Deprived: and for any and

Adjudicatory Hearing on the Petition fo Dererming tl
all other relief this Court may deem just and proper.

- Ve .
Robi#fLash OBAT 01850
Presenting Officer

Miami Tribe of Oklahoma




IN THE DISTICT COURT FOR THE
MIAMT TRIBE OF OKLAHOMA

In The Matter of: b) ‘
) Case No.; ___CW-2015-003
iy Sl 00B 06/23 408 ) HONORABLE CHARLES TRIPP
il S DOB 0922488 ) MIAMI TRIBE OF OKLAHOMA
- ‘ ' ) TRIBAL COURT
A Minor Indian Child(ren). )

APPLICATION FOR MINOR(S} INN EED OF CARE :

COMES NOW, the Miami Tribe of Oklahoma by and through Callic Lankford,
MSW, Child Welfare Director, and moves this Court to Enter an Order declaring the
above minor [ndian Child{ren) to be Minor(s) in Need of Care with legal custody of the
child{ren) placed with the Miami Tribe of Oklahoma with the Indian Child Welfare
Office having authority to place the child(ren), with biological mother, Elizabeth Shaw,
1S Truman Street, Apartment 204, Croswell, Michigan, 48422.

APR 07 2015
|
|

In support of this Motion, the Miami Tribe of Oklaboma would show the

following.

1. The Miami Tribe of Oklahoma is a Federally Recognized Indian Tribe

organized under a Constitution and Bylaws adopted by its members and approved by the
United States Secrctary of the Interior pursuant 10 the Oklahoma Indian Welfare Act of
1936, 25 U.S.C. 301, et seq. and exercises governmental authority over its people and its
lands.
2. Pursuant to Article VI, Section 1 of the Constirution of the Miami Tribe of
Oklahomna, the Miami Tribe of Oklahoma is governed by a Tribal Council, also known as
the Tribal Business Committee. The Tribal Business Commnittee exervises the inherent
tribal sovereign authority to protect the Miami Tribe of Oklahoma’s territory and its
members. _
3. Article 111, Section 1{e) of the Miami Tribe of Oklahoma’s Constitution
govemns enroliment any child bom of a marriage between a member of the Miami Tribe
of Oklahoma and any other person if such child is permitted to membership by the
General Council of the Miami Tribe of Oklahoma "

1, Sty SHM(DOB 06/23 (3N and Mg SEN (DOB 05/229MW, the
above named children are Indian Children within the meaning of the Indian Child
Welfare Act, 25 U.S.C.1903(4). )

5. The Miami Tribe of Oklahoma is the above named child(ren)’s Tribe
within the meaning of the Indian Child Welfare Act, 23 1.8.C.1803(5). The Minor
Children are the biological children of Elizabeth Shaw and Derek Shaw.




6. Derek Shaw is an enrolled member of the Miami Tribe of Oklzhoma,
7. The above named child{ren)} i subject to the jurisdiction of this Court
within the meaning of the indian Child Welfare Act, 25 U.S.C.1911(b).

8. The above named children’s biological father, Derck Shaw, is alleged
have Sexually Abused his daughter, Magy SE.

. 7. On February 19, 2014, the Miami Tribe of Oklahoma's Indian Child
Welfare Office opened a case and began an investigation to determine if the best
interest(s) of the Minor(s) required further action be taken.

8. On March 17, 2015, upon conclusion of the Indian Child Wetfare Office’s
preliminary investigation, the Indian Child Welfare Office filed an Entry of Appearance
and Motion to Intervene in the 24 Cireuit Court for the County of Sanilac based on the
following preliminary findings:

)} Disclosures of Sexual Abuse made by the Minor(s) recorded in wriiing
and through play therapy findings documented in therapy notes at Advantage Counseling
& Educational Services between the dates of January 31, 2014 and September 16, 2014.

2 Letter fom the Minor(s) therapist, dated July 2, 2014, submitted to the
Sanilac County Friend of the Court, State of Michigarn, stating. It is my professional
opinion that until there is 100% certainty this has not and will not happen to MgR if
there is visitation with Mgy ard Jaaiagm SERg s father, Derek Shaw, the visitation
should be supervised.

3 Medical Examination Reports dated January 30, 2014, September 11,
2014, and October 7, 2014 documenting the Minor(s) Sexual Abuse disclosure and
irregular medical exam findings. ’

4) Sanilac County Department of Human Services Investigative Reports
dated January 15, 2014, March 14, 2014, and June 3, 2014 documenting reports
unsubstantiated.

S}~ Police Department Reports dated June 6, 2014, September 3, 2014,
September 11, 2014, and January 22, 2015 documenting Divorce/Custody disagreements
between Derek Shaw and Elizabeth Shaw, disclosures of Sexual Abuse, and the
interference of Court Ordered Visitation between the Minor(s) and the biological father
by the biological mother, Elizabeth Shaw.

5} The conducting of multiple Forensic Interviews by the Children’s
Advocacy Center: without transcripts provided to the Indian Child Welfare Office for
review of findings.

6) Submission of a letter, by and through the Indian Child Welfare Office,
dated October 15, 2014, to the Sanilac County District Court, State of Michigan,
biological mother, biological father, the Minor{s) therapist, Sanilac County Department
of Human Services, biological father’s counsel, and the Miami Tribe of Oklahoma
Distrizt Court reguesting cooperation in resolving the matter, and further requesting
Minor(s) visits with the biological father be supervised or suspended until the Indian
Child Welface Office received the results of the most recent forensic interview and
received recommendation from the Minor(s) therapist regarding the Minor(s) mental and
emotional well-being prior to visitations resuming.

7 Submission of a subsequent letter, by and through the Indian Child
Welfare Office, dated March 3, 2015, to the Sanilac County District Court, State of

169




Michigan, biological mother, biolegical father, the Minor(s) therapist, Sanilac County
Department of Human Services, biological father's counset, and the Miami Tribe of
Oklahoma District Court outlining concerns for the Minor(s) well-being based on the
events, and lack thereof of events, which occurred between February 2014 1o March
2015, Additionally, the Indian Child Welfare Office included, in writing, support of the
Sanilac County Department of Human Services filing a Petition for a Child Protective
Proceeding; further requesting the Sanilac County District Court, Statc of Michigan,
Order a Suspension of Parenting Time for the biological father.

8) Financial assistance provided by the Indian Child Welfare Office to the
Family Assessment Clinic in Ann Arbor, Michigan to provide contractual services for the
family in the form of Psychosocial Assessments and Psychological Evaluations for each
of the following: the biological mother, the biclogical father, and the Minor(s). Services
Agrecment signed by the Samiac County Department of Human Services, Family
Assessment, and the Miami Tribe of Oklahoma on January 26, 2013,

9 Preliminary Interview Findings submitied by the Family Assessment
Clinic, dated February 24, 2015, making the following recommendation(s): The Family
Assessment Clinic strongly recommends that visitations with the father be suspended
until we can completé our comprehensive family assessment. This, after all. iy the reason
for the referral. We feel there is considerable merit to the disclusures that A\ made
during her second interview. A4 six year old child who is in an unsafe situation should not
be expected to make.a detailed disclosure in order fo be pratected, Indeed, it would be a
betrayal if after telling about sexual souching. she is sent back to her offender.

10)  Petition (Child Protedtive Proceedings) filed by the Sanilac County
Departient of Human Services, approved by the Sanilac County Prosecutor, on March 3,
2015 in tite Sanilac County District Court Family Division, State of Michigan, including
the following as provisions of MCL 712A.2(b)(1)-(5):

a.  An action within the jucisdiction of the family division of circuit
court involving the family or family members of the minor has
been previously filed in Sanilac County Circuit Court, Case
Number 14-35535-DM, was assigned to Judge Gregory S. Ross,
and remains pending.

RN 2nd MgiihS @l is o/are member(s) of of eligible for
membership in the Miami Tribe of Oklahoma Indian tribe.
Removal is requested below and attached are details describing the
active efforts made to provide remedial services and rehabilitative
programs designed to prevent the breakup of the Indian family and
documentation and atterapts to identify the child's tribe.

The parent or other person legally responsible for the care and
maintenance of the child{ren), when able to do so, neglected or
refused to provide proper or necessary support, education, medical.
surgical, or other care necessary for the child{ren)'s health or
morals, or ho/she has subjected the child(ren) to a substantial risk
of harm to his or her ments] well-being, or he/she has abandoned
the child(ren) without proper custody or guardianship.

The home environment, by reason of neglect, cruelty, drunkenness,
criminality, or depravity on the part of the parent, guardian,




ponparent adult, or other custodian, is an unfit place for the
child{ren) to hve. '

e The reason(s) why it is contrary to the welfare of the child(ren) for
the child(ren) to remain in the home are:
M@ has disclosed allegations that her father, Derek, has sexually
abused her.

f The reasonable effort(s) made to prevent the removal of the

child{ren) include:
Extensive case management with DIIS and. the Miami yibe of

Oklahoma, three forensic interviews conducted at Child Advocacy
Centers and two conducted with CPS workers during previous
CPS investigations, coordination with law enforcement, individua!
counseling for the child(ren), a family assessment at the Family
Lissessment Center in Ann Arbor through the University of
Michigan, as well as funding to assist with the cost of the
assessments and gas to-assist with the transporiation 10 the
assessments

i3 The specific allegations are: .

A. On February 20, 2015, Mumg was forensically interviewed at
the Family 4ssessment Clinic in Ann Arbor by Dr. Kathieen Faller.
B. During the interview, Maya disclosed that her father, Derek,
has tonched her botiom, “on top” of her clothing, but then stated
“sometimes on top" of her clothing. She reported “I can feel it”
and “it hurts”. As 1o what he touches with, she said “his hands "
C. Mg disclosed that this has happened “more than once . Ske
reporied “he does it lots and iots of times". She reported “he still
does it”,

D. Mg reported “her dad acts like everything is ok and is acting
like nothing happened. He tells everyone that her mom by lying
and she is lying, but he is lving "

E Derek Shaw and his two children, Mg and /e, are afl
members of the Miami Tribe of Oklahoma. Derek’s roll number is
0894.

h. I request the court to authorize this petition and take jurisdiction
over the child(ren). Further, T request the court to issuc an ordet
removing the child{ren).

11)  Ex Parte Orderto Take Child(ren) into Protective Custody denied on
March 3, 2015 in the Sanilac County District Court Family Division, State of Michigan,
by the Honcrable Judge Ross. Pre-Trial set for March 5, 2015.

12} Pre-Trial hearing held on March 5, 2015 set for Probable Cause hearing on
March 17, 2015 in the Sanilac County District Court F amily Division, State of Michigan.
The Indian-Child Welfare Office’s request for Suspension of Parenting Time, in regard 1o
the biological father, until such time the Family Assessment Clinic provided a final report
was denied by the Honorable Judge Ross.

13)  Probable Cause hearing held on Narch 17, 2015 adjoumned until March
24, 2015 in the Sanilac County District Court Family Division, State of Michigan. The




Indien Child Welfare Office’s request for Suspension of Parenting Time, in regard to the
biological father, until such time the Family Assessment Clinic provided a final report
was Ordered by the Honorable judge Ross.

14)  The Indian Child Welfare Office conducted collateral interviews, in
person, with the Sanilac County Department of Human Services, the Guardian ad Litem
appointed to this matter, biological mother’s counsel, and the Minor(s)’s therapist during
the dates of March 16 and March 17, 2015. Faceto face contact was made with
biologica! mother, biological father, and the above named child(ren) on March 17, 2015.

15)  The Indian Child Welfare Office conducted a collateral interview, via
phone, with bick gical mother’s mother on March 23, 2015,

On March 24, 2015, pursuant to the Indign Child Welfare Act,

25 U.S.C.1911{b}, the Indian Child Welfare Office filed 2 Motion to Transfer in the
Sanilac County District Court, State of Michigan.

16)  On March 24, 2015, the Motion 1o Transfer was approved by the Saniluc
County District Court, State of Michigan, Honorable Judge Ross; and an Order 0
Transfer this case to this Court was entered, subject to the right of declination of 25
U.8.C.191 1{b}.

17)  On March 24, 2015, the Miami Tribe of Oklahoma, by and through
Presenting Officer, Robin Lash, filed 2 Petition to Accept Transfer of Jurisdiction in this

Court.
18) On March 24, 2015, the Order Accepting Transter and Award of

Temporary Custody was signed by the Honorable Judge Charles Tripp, Miami Tribe of
Oklahoma District Court Judge.

WHEREFORE, premises considered, the Miami “Tribe of Oklahoma prays for an
Adjudicatory Hearing on the above Application for Minot(s} in Need of Care; and for any
and all other relief this Couart may deem just and proper. ,_\

okt

¢ Services D(rector

VERIFICATION
State of Oklahoma

R

County of Outawa )

Callie Lankford. of lawful age and first being duly swom upon oath, deposes and
states that she has read the above and foregoing APPLIC ATION FOR MINOR(S) IN
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d correct to -

OF CARE and that the facis and things conjzfged therein are t

g )
_L../éa&l/lile"[.a ford Mﬂ?ﬁizw

NEED
the best of her knowledge and belief

v

Subscribed and sworn to before nie this Y1 day of April, 2015,

Court Clerk

-My Comimission Expires: ,

OFFICIAL SEAL.
% KARISSACANTWELL
i NOTARY PUBLIC GKIAHOMA
p OTTAWACOUNTY
COMM. NO. 14010332 EXP. 114102018




CERTIFICATE OF SERVICE

CERIILIAIL AT 22 =

The undersigned hereby certifies that on the él l day of April, 2015, a true and correct Copy

of ihe above and foregoing instrument was seni by U.S Mail, postage prepared to the following:

b

Derek Shaw
134 Gaige Street
Croswell, M148422

Bamey R. Whitesman
Aitomey for Elizabeth Shaw
1121 S. Grand Traverse
Flint, M148502
{810)239-1430 Office
(810)240-0339 Cell
secretarywhitesmani@aol.com

Robin Lash. Esq.

General Counsel

Miami Tribe of Oklahoma
202 S. Bight Tribes Trail
Miami, OK 74334
918-341-1357 Office
918-542-2117 Fax
rash@miamination.com

Karissa Cantweil, Court Clerk
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MIAMI TRIBE OF CKLAHOMA

IN THE DISTRICT COURT FOR THE TRIBAL COURT
MIAMI TRIBE OF OKLAHOMA
JUVENILE DIVISION -
3510 P ST. NW MAR 24 205
MIAMI, OK 74354 F E E D
In the Matter of the Welfare of: Case No.: CW-2015-0003
JENER SEm (DOB 06/23/ 8 PETITION TO ACCEPT TRANSFER
OF JURISDICTION

And
Mg S (DOB 09/22. 4

PETITION TO ACCEPT TRANSFER OF JURISDICTION

COMES NOW, the Miami Tribe of Oklahoma by and through Robin Lash. Atltorney, and
Tequests this honarable Court accept jutisdiction of child custody proceedings which were ordered
transferred to this Court on the 24% day of March , 2015, by the Circuit Court of Sinilac County,
State of Michigan, and which causes are therein enmied and numbered as follows: it The Matter
Of: /SN SO A Minor Indian Child, Case No. 15-35887-NA-01-02; In The Matter Of:
Mg S@M® A Minor Indian Child, Case No. Court No.15-35887-NA-01-02.

In support of this petition, The Miami Tribe of Oklahoma would show the following:

1. That the children. | Qi SE and Mgy Sl are Indian children within the
meaning of the Indian Child Welfare Act, 25 U.S.C.1903(4).

2. That the Miami Tribe of Oklahoma is the children’s Tribe within the meaning of the
Indian Child Welfare Act, 23 U.S.C.1903(¢5).

3. That the Miami Tribe of Oklahoma desires to exercise jurisdiction over these matters
and have these causes heard in the Juvenile Court Division of the Miami Tribe of Oklahoma.

Wherefore, the Miami Tribe of Oklahoma request this Court accept transfer of
Jjurisdiction of the above reference causes. or, in the alternative, that a hearing be set for

consideration of these matters.
/M

L«(sh Atlornéy
O A # 19859
Miami Tribe of Oklahoma




MIAMI TRIB% OF OKLAHOM{}\

TRIBQ!. COURT
IN THE DISTRICT COURT FOR THE
MIAMI TRIBE OF OKLAHOMA
JUVENILE DIVISION MAR 2 4 2015

3510 P ST.NW

MIAMI, OK 74354 Fi E E D

In the Matter of the Welfare of: Case No.: CW-2015-0003
JQEp SQ (DOB 06/234 PETITION TO ACCEPT
’ ‘ : TRANSFER
OF JURISDICTION
And - =
« D]
o =
MeQp S8l (DOB 09/22/¢ oi B
W
ORDER ACCEPTING TRANSFER AND Gz =
AWARD OF TEMPORARY CUSTODY g 8

5

—

- . . ; g
This matter comes for hearing on the Petition to Accept Transter of: Tu the Matrer of-

J~S~, Case No. 15»35837-]\’,4-01-02, Sinilac County District Court, State of

Michigan.; and, In the Matter of M.S. Case No. 15-35887-NA-01-02, Sinilac Conaty

District Court, State of Michigan.

The Court has considered this matter and is fully advised in the above matters. The

Court therefére finds the following:

I That on March 24, 201§, the Miami Tribe of Oklahoma, by and through Attomey
Robin Lash, filed a Petition to Accept Transfer of jurisdiction from the Sinilac County District

Court, State of Michigan, in the above reference matters.

2. The minor children, J~S.and MQ@S@W, are members. or are eligible

for membership, with the Miami Tribe of Oklahoma and are subject to the jurisdiction of this

Court,

3. This matter is properly before the Court. The best interest of the children and

the Tribe are served by this Court accepting the transfer of jurisdiction in these cases.

l
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4. The Sinilac County District Court, State of Michigan, has entered an Order

transferring this case to this Court, subject to the right of declination of 25 U.S.C. § 1911(b)
(See atmc_hed). |

IT- IS THEREFORE ORDERED, ADIUDGED AND DECREED this Court accept the
transfer of jurisdiction tendered by the Sinilac County District Court, State of Michigan In the
Matter of .‘S’. Case No. 15-35887-NA-01-02, Sinilac County District Court,
State of Michigan.; and, /i the Matter of My S., Case No. 15-35887-NA-01-02, Sinilac
County District Court, State of Michigan.

IT IS FUTHER ORDERED that legal custody of the children is transferred to the Miami
Tribe of Oklahoma, and that ihe children are now made wards of this Court. Custody of the
children is placed with the Miami Tribe of Oklahoma with the MTOK Indian Child Welfare
Department having authority to place the children, with biological mothér, Elizabeth Shaw.

IT IS FURTHER ORDERED that the Indian Child Welfare Department has the
aﬁthority to consent to any necessary or appropriate emergency, medical, dental. or health care
needed fqr the interests of the children during the pendency of this case.

IT 1S FURTHER ORDERED that the Miami Tribc of Oklahoma Clerk of Court order
and filea :full and complete record of the proceedings heid in the Sinilac County District Court.
‘ Tllle Court Clerk of this Court is ordered to serve a certified copy of this Order on ali
parties in the proceeding and the Court Clerk of the Sinilac County District Court, State of
Michigan.

SO ORDERED this 24™ day of March , 2015.
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APP!;OVE ASTO r%

‘Mbin I/ash dBA él 98’59“5“ =

Miami Tribe of Qklahoma
202 S. Eight Tribes Trail
Miami, Oklahoma 74354
{918) 541-1357

Facsimile: (918)542-2117
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