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Kelly v. Curtis, 21 F.3d 1544 (1994)

|,J| [i3] \ye may; in our discretion, exercise pendent 
appellate jurisdiction over an otherwise 
nonappealable district court decision, if we already 
have jurisdiction over another issue in the same 
case. Swint v. City of Wadley, 5 F.3d 1435, 1449 
(11th Cir.1993), modified, 11 F.3d 1030 (11th 
Cir.1994), petition for cert, filed, 62 U.S.L.W. 
3707 (U.S. Apr. 18, 1994) (Nos. 93-1636, 
93-1638). We choose to exercise pendent 
jurisdiction over those state law claims against 
detectives Curtis and Moore that we can decide on 
the basis of the record and briefs before us. “If 
[Curtis and Moore are] correct about the merits in 
[their] appeal, reviewing the district court’s order 
[will] put an end to the entire case against [them] 
...” *1556 Id. at 1450. That is the judicial economy 
reason for exercising pendent appellate 
jurisdiction, but there is another important 
consideration that calls for reviewing the denial of 
summary judgment as to other claims against these 
two defendants. We have already held that they, 
unlike Gibson, are entitled to summary judgment 
on qualified immunity grounds as to each of the 
federal claims against them. All that remain 
pending against them are the state law claims.9 If 
we were to refuse to exercise pendent jurisdiction 
over those state law claims, our refusal could result 
in a situation much like that which the qualified 
immunity doctrine is designed to prevent. A 
principal purpose of qualified immunity is to 
protect officials from needless litigation, which 
diverts official energies, deters able citizens from 
public service, and “ ldampen[s] the ardor of all 
but the most resolute, or the most irresponsible 
[public officials] from the unflinching discharge of 
their duties.’ ” Harlow v. Fitzgerald, 457 U.S. 800, 
814, 102 S.Ct. 2727, 2736, 73 L.Ed.2d 396 (1982) 
(quoting Gregoire v. Biddle, 111 F.2d 579, 581 (2d 
Cir.1949), cert, denied, 339 U.S. 949, 70 S.Ct. 803, 
94 L.Ed. 1363 (1950)) (second brackets in 
original).

(“The entitlement is an immunity from suit rather 
than a mere defense to liability; and like an 
absolute immunity, it is effectively lost if the case 
is erroneously permitted to go to trial.”). We do not 
hold that a court of appeals should always exercise 
pendent appellate jurisdiction over the state law 
claims against a defendant once it has held that that 
defendant is entitled to summary judgment on 
qualified immunity grounds as to all the federal 
claims. We do, however, recognize such a situation 
as a special one that may warrant the exercise of 
our discretion to review.

1. Malicious Prosecution

[14] Kelly contends that Curtis and Moore 
maliciously prosecuted him under Georgia law. 
The Georgia tort of malicious prosecution has the 
following elements: (1) prosecution for a criminal 
offense; (2) under a valid warrant or accusation or 
summons; (3) termination of the prosecution in 
favor of the plaintiff; (4) malice in the institution 
and maintenance of the proceedings; (5) lack of 
probable cause for the proceedings; and (6) damage 
to the plaintiff. Commercial Plastics & Supply 
Corp. v. Molen, 355 S.E.2d 86, 87 (Ga.App.1987). 
The district court found that Kelly had presented 
enough evidence to survive summary judgment on 
the federal malicious prosecution claim, and “[t]he 
same legal analysis applies to the claims under 
state tort law.”

[15] Curtis and Moore contend that Kelly failed to 
introduce any evidence that they acted with malice 
or without probable cause. Kelly does not 
specifically respond to this argument, but relies on 
the district court’s terse reasoning, which is flawed. 
As previously discussed, Kelly introduced no 
evidence that Curtis and Moore ever learned of the 
exculpatory lab report. Therefore, Kelly has 
introduced no evidence from which a jury could 
infer that Curtis and Moore acted with malice; 
summary judgment should have been granted to 
Curtis and Moore on Kelly’s state law malicious 
prosecution claim.

Detectives Curtis and Moore were brought into 
federal court on the basis of federal claims, which 
we have held are now out of the case insofar as 
Curtis and Moore are concerned. If these two 
defendants are also entitled to summary judgment 
on the state law claims, then by declining to 
exercise our discretionary pendent appellate 
jurisdiction, we might undermine the purpose of 
permitting an interlocutory appeal from the denial 
of summary judgment on qualified immunity 
grounds. See Mitchell v. Forsyth, 472 U.S. 511, 
526, 105 S.Ct. 2806, 2815, 86 L.Ed.2d 411 (1985)

2. False Imprisonment

1161 Under Georgia law, “[f]alse imprisonment is the

WISTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 14
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White v. Kautzky, 494 F.3d 677 (2007)

right to effective assistance of counsel in 
pursuing advice from legal counsel 
regarding prison grievances. U.S.C.A. 
Const.Amend. 6.

relief, and the § 1983 claim was barred as 
untimely. 42 U.S.C.A. § 1983.

10 Cases that cite this headnote

2 Cases that cite this headnote

[8] Prisons#»Right of action; restrictions 
Prisons#=Frivolous claims; screening

[5] Prisons©»Right of action; restrictions
To prove a violation of the right of 
meaningful access to the courts, a 
prisoner must establish the state has not 
provided an opportunity to litigate a claim 
challenging the prisoner’s sentence or 
conditions of confinement in a court of 
law, which resulted in actual injury, that 
is, the hindrance of a nonfrivolous and 
arguably meritorious underlying legal 
claim.

Meaningful “access to the courts” for 
prisoners is the capability to bring actions 
seeking new trials, release from 
confinement, 
fundamental civil rights.

vindication ofor

15 Cases that cite this headnote

164 Cases that cite this headnote
[6] Prisons<£=»Disclosure and discovery

Prisons#=»Right of action; restrictions

The state has no obligation to enable. 
prisoners to discover grievances or to 
litigate effectively once in court. 
U.S.C.A. Const.Amend. 6.

[9] Prisons©=Right of action; restrictions

The actual injury requirement concerns 
the prisoner’s standing to bring a claim 
for violation of the right of meaningful 
access to the courts, and thus the district 
court’s jurisdiction to decide the claim.

4 Cases that cite this headnote

64 Cases that cite this headnote
[7] Constitutional Law#^Prisoners and 

pretrial detainees
Prisons#=Legal Assistance; Right to 
Counsel

[10] PrisonsC^Frivolous claims; screening
Pro se state prisoner was not actually 
injured by prison officials’ policy of not 
allowing contract attorneys to do legal 
research for inmates in appropriate cases, 
as required to establish violation of his 
constitutional right to meaningful access 
to courts; although prisoner claimed that 
the policy resulted in the loss of his 
post-conviction claim and § 1983 claim 
based on his alleged invalid extradition to 
Iowa state court, the invalid extradition 
was not a ground for post-conviction

To prove actual injury, a prisoner 
claiming the violation of his right to 
meaningful access to the courts must 
demonstrate that a nonfrivolous legal 
claim had been frustrated or was being 
impeded.

186 Cases that cite this headnote

WISTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 3
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DEKALB COUNTY SHERIFF’S OFFICE 

JAIL OPERATIONS 

INMATE REQUEST FORM 

DO NOT USE FOR A MEDICAL REQUEST
Cell: 5/NE/504/1From: RELONZO PHILLIPS 

SPN#: X0151569 Date:
#5*

: rCommissary: O
Request Property Disposition: □ 
G.E.D. Program: G 
Inmate Worker: □
Maintenance: □

Inmate Services: □
To See Chaplain: □
Mail Room: □
Law Library: 0 
Reading Library: □
Visitation/PIN#: □

Open Records Act Request: You are authorized to deduct the cost from my inmate account, if funds are available.
By checking this box, I agree to pay all copying and/or administration costs incurred in fulfilling my Open Records Act request.: G 
Other:___________________

TYPE OF REQUEST

REMARKS - MUST BE LEGIBLY PRINTED 
Request:
06/13/202 \y§\ 17:39 <Ly /
i would Ijke copies of the following .jones v nfjv279 L3a 944, 946-47(11th cir. 2001)....lindquist v city of pasedena, 656 f.supp.
2d 66£(s.d.tex. 2009)....E & T realty v Strickland,s83&Od 1107(11th cir. 1987)
DO NOT WRITE BELOW THIS LINE — DEPARTMENT USE ONLY:
06/15/2021 10:28:14
This is Only case .jones v ray, 279 f.3d 944,946-47(11th cir. 2001 that relate to charge that you here for, and it will be send to you 
Thanks.

u 7
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Oaj mAPCA i3, bDbo, ^TV of POzz^h/iOoe -POu^ ORsc^e AsUTPORy AFOaJTE i^Ppue^

FO/2- #*/£} ACQU>OyE£> AtkI /hP-fL&ST lOA-fUOA/yjr, UJPKUIAvJT tOO- <5-0- wJ-0043 60 kJf-bO/4

UJ/V5 BIZ'fl&KjZXxjSL.Y tS5u£E> 6Y bFK/)i_6> ODu/JTf n^A&lSTMTE TohbE J-

QECJYuSe OFFCer?- AFokjte frhLe&'TO SuPPuV Trte Tu^o^l OFF^oe UJ>T~H SuFFaEhrr

lKJFo{LC->fqT>ds) TO -SoPPo/w Hrs JobePexJ'bFKff ^jv£>0©\xr 7>*Tr FFOSF&oe 04USF

&bf$T€ Fo(2 7>f-F JSSu^^JOg: OF T)fH FHtyiESr LuA-aruyTr. OaJ cn0iCn i‘4l 30^0 , Tfo

PeniT>c>KiEfi- Prrre*Jb>€£> a fSPSr FFPef? (MaFot Heaojjkjo uji+eive Hv-s Ttexi couvr

PPPo^tejn, coprseo /TOoui esters To Tno issoa*j£e of i^-a-a^st u^/zyo^aJt no.

8bA>b * a^5 •Set Prr 4 <3o, ooo°° PkJb 4 PO-oeyHSuE o/fuse<$ o - kj- 00 4390 -

13.
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lu&s FPR- Ap(UL l>+,3o£0. THE" €cjt£TyjaE& Pfi-O&ZQ-e: C/JuSe

\-tSfW-* rJ& Lc^S lA/U'TujroLoy Ujfbv£l£> lOiTTHDor 4 LAujFuL UJ#/vET2. <S)u£K) ©V ~T>te

PeT7T)oxJ^ TvtE" P€Tnyotj£& u_f?3 £>OuaJ& To "THe oFFTce or me

CouKrrf hiSrfUcr A~rrofi>Jep Pmo &ok/kq c-oukJtv Superuog. caunsr. Okj octo6e>2- <3,

<9A>o, T/tC PODTiOkJOP. i^ P/2-o Se UJfUr OF R-AQ&^S CO/2-Pus CQAjTfSTjjUG THH

u^&fj-urv of h~is Ccjfoa^Ktr ufjcohJSryixJDGhJal iKjcm^-oemxmx)^j corner -bERntri

POt/AJTV Sup-BfOog. tourer, OoO OFfMJiFRy £u>, PrO£-l (■ POCKBTFh> OkJ FsQiUJ/ym Q,

THf PE-n-r>o/ue£o PA-o cse P£t>t)oaj R>g HFhg&^s Porpug urns b<6^xseo uJithout

T>re PenroweR nroew F><-^ For umcxr of APPenc ujrm the bQorc/sH-ewujuG.

Po^kjtt' SuP£(OoP- CjqxjKX To me SuP/^e^e ODurcr of GeoFGiP SEc?^^ ,Gvj

/ZPPuo^poaJ For ^iSPo^Dokj/^ov PevzekJ okj FeSRotf-R-.y IP, GCGi £ fcPPRere^ o>o

rop-P-OH s, <5o^i( ). T>te SMpn-er^e ROurcr- of GeoveGw bORReTEb Th-e <9PPuCyFno>o

Fop- ^/soo.eDo^//RRy PPPepc onJ RTSA-oflRv IP, 3osk , C/teF mt. 5^ib> o~n£.

POcLOUJj)0&> TTte bO£Re77/J<G OF 7>f-e P€D7>Q)jei2'i fipPuC/FHO/O FoA -b/SbTLeTTOM^A'V

13.



fP?&\L IkI Trfe GuPFErn E COuTcr OF GED£-G>A , Trte SuPFeme Conner OF 6e0£0,f4

SuQiSerai&JTup kjCtnFFh Tmr Pen-noOei2. of Trie boCKenkjG, of /fP^C cw

^PWL e, 3coi, CASe M3. S3I4o^3<3, OxJ 3, £03/, >ftr SoPn^e Pourcr Of

GgQPGa oner PuZSvmt to /feTWfWngMr AaJu P/?OSF^ ^Kj OfPbEtL Sr4m/6 Tvfpt

~nt£ PennoMeFs /4ppevtc /s bismisseb due to Piuop- of me

PerrrD0\l&2-~s GOPuc^-noO RqR bisonenoM^-Fy 4PP©yc oso mthPP-M aii ^oai/ Th-g

"SoPdeme dourer OF GeofcGta kiouoa Sevr rot>r(Mno/O ofth-iS bi'S-nrs-s/k., /aJ

foot, mot>Ot of hiSrmssnc oftx-h Pern-xxieF's rAPPuomom Fop- hiSemenomFFv

PfFPePtL pyFOw'T P-eCJpUETy 6V ITft: P^T)T>Ok^]0 U/JJlc OUbJc^i, SOAl L &SE 4PP©\Jhl*

F3/2- MOTtOe j (OECjEFt) . PqulouJikJG Trte m#y 3, <^Q3i OOTuen. Roy^ Tyre

SuPfieme dourer OF G,eO£G>t4 ^ T>+f Pgrmo\JFi2. F>tFh hJCmoe OF APPBAl Ik) Trte

&E)4Tl£> CootJTP SuPsroog- Poorer okj piaa 3o, 3o>3i Fpp 4 iorLrr of Fefonotf-A'Ot ;\y TFfe

UwjTFb Gneyres Supreme dourer. Ht-kipC' Tms uuasr OF cermodA/Li ekIOues

PeT7T)OAJOb TO Trte u*J>T£h, SnqneS ^oPf&oe dourer.

14.



fKZ-GuroeA/r Pbvis C©YTno>o op f4Jr>+oa-rTV

Puf2Su#*jr to the POurvm ffrnetJTsmexjr cPT>fe uui7ed>

Oo*JSt>-tUt>oU 4>Ui 4P=r. f, Sec./, P4£-. X/m op t>^ G&d(lG>a £Ousrrr\moU OP p)&3

rr (S Pp-ou&eb t>wt : the- P/£.pt op r>te People to ge SeCc/oe j<u T4e>^

PfeftSOKJS , Houses PHPQI^S, (£hU£> OPPgOps f P<S4/kJST UKJ0©4<SO/U4Soe SeiTP-Q+es

P)AJb S^rzxja^ss Sh#u_ ktot 6e Violate 4*J8 SjO SHThJ- ISSUE:, Q>ut

UPoh Pia-OS/Tgi© cross', SuPPoare^ 8p OHth 4U& , 4Mb

PflttcuL.MLC'i' Trta Pi4£© To 6e Semru+E^ , Trre- Patous 0(2-

TTPkJGS to 8a Sendee . SoPo©—>e couctr PoaoaseMr fPaQu.o© Twp- “ 8aFoo© ^

LuMJiaajt fop erntep /HKusSr op--Settpo© omJ <S5<jE- - , . The 3ub>£/4c oppe©^

iSSU;UG> Sj/SH fh ujfHUlAtUT 6c SUPPUSb Lurn-f SU^Cjey^Jf IAJFU{U^>/TT>OkJ TO SoPPOPT

4U iKteeP&Jb&Jr TvbGPT-)£Xrr TH-4T- Rxo6>4£ue CauSe extSrs Fo<o Th©

LU40n4AJT. ujEhm=ruey v uy44-h>eM( Tor us. Sbo, Qp4,^i SG+. lo3), )C3S(

fa.



o-ea. -3ou> ti^ni). Th-w Sta-te a= GeofcGia co£>e secn0M o.c.C*.#. n-^Hi

bees kxjt COKjmi/sj t>hS (5.eQe;neroex>r Aat> Or that ex-nour, rr is t>efScjei-JT

Trh= Ser-rcF Pcaodof CcenoAJT tuO>uLh> 6e Fbf2. ~me itJcoo-PociA-Te^ IMurr

to shcuj Probable cause. HotUeveie , the Fourux fk>n<z*JEn~>e*jr hoes hJor BT rns

■mipos RtQu/te that PfioSe&uE. cause 8c 6huukJ 6v the ARnhA-diTl 6un- th^tt

Tr^ OUbiOAU ORSc&Z ..... 6F SUPPueb ’ UJiTH SuFfFa&Jr !MR)lLfnflTO»J

TO SuPPOiTT His IKJT^P&Jh>£hJT 3'Uh<Ser>'~>eKtr THAt Pooe/^goe cause’ exists

Fo^s. the u//m^A?yuT. u>hTHoev V lUfha^SBK) , SdPOA , to I U-S. SUP ,^I 5.6*. <§>

Fiuy*-) Tyre PA&e of1 i^ht^esr ll/fhuiaajt kjo. =9-0- cu-oOtf3<8'ifoSS". IT IS

EVJiSEKTT THAT IT U-AS iSSUEb LU'TTOUT PFObABiET CAUSE. THE DJ£-0(Up£><i-ATet$

■AtF^bAvIT SoPPO{lTtJ& Trfe UA-PfhT/dr StTteS OAJUy THAT- TrTE HFTbAtdr, CjTP

of boPAviLUE Pouoe OfntoR Aa/thok>w HPokjtb , States Okiim that he

SujDflS 'v TO THE Best of His I^AUXULebSF 6EUEF the

PETT)O^JeT2- RFLoUTe PhbUL-lPS bib ..... Coo-lev-}if the: OFTetUSE” OF

^b.



R-O&&01H''' SuUl A RD*Jcc<JSo<w ftSsei^ow fS >KJS<jFF><UEhJT TO BS'mSutSH

Po-OB/TBle CJHJSE. S£E &-r>HB-‘S \/ L'AjrnETti Sty^t^S sns u.S. 3^, Hi S,Of.

2-H®' q-hg j ~)i uea. S3-o Li^Sn). TrtE fTFfl j^/K/rr COuTHn^E KI&Tr+eYZ

I /OFOROOiTDOk) PRO\JI£$ikJ£> TYfx: THE 8FUFF KJQiE

i^fiEotZ-no^'nu^ Atu-eBAhio/H THsrr the FFFjamt HtHo PeRSOa^c
!E/wOujLRhC>fc or

Ti-fE OROjrnSTT/'JCfS'S Sud-A-Ou^P/nJG THe HvCeGEP C^VtatSOokJ OF 7>te C-/ijcr->E^

(Aj ^ PET/TOOeR's ^S8i T>f€' FVJ-SfSrfi^-rs- A»BwerLT>t€LeSS fssoeb twe

UjFORAaTT OO T>tE ^TATFk 6AS,S OF SHStex/OF OF PaoS4£>LF C/)oSF ; u V'Cnm

P-FtfJ TO /“TrJ OFF OeR FtUO )AJFO/Ovnej^ t-hr*n THHTr SHE l-o4S RO05££>

■J^5t /FS SFE U_/FS <Settxj<s Cash FRoro Crn." S^oom to Frs SuBS£Ah&e&

QcHonE fHE HUS 3|/a| 3-000 ^-33-^ Phi the (ha&i STifuATF cooo/s x>or

PoSS) F>*-V NAoO POm/SJCtFO T>tf ikJPEPejJP/enrr tfsSeSSro©or PeQUiocjo 6v

T>tE FbodTH F^TFMSfT»FK7r of The PrLoi5A6iorrv that th-e- PeTTp ©/ofr

Co*T^nreb T>f^ Cp-tr^E 'S'O^BNjetco v iy^j)TF6 StFt&s

H.



3SH as. 3fiO, H Qu>, ~)Q SCT. 5~, iQsu, 0 L-Ed. ^ l^D3 0 ^S^>) C toeiStpate

' 5>hk>UL£> AJOT ACCEPT U)>-THo<jr QUBSnoA Tte Co<^PiA>KJAkJTks Tetie C0tUCuu6)0>A

ThhAr THE PE^SoA LUH~QSp APTUESr is SooGHt HAS COr^i^n,Ty~e}p A C-^-frog ) "^Joh-k/cSonj

V U^JiTOb STWTC^, 333 U-3. lO, IP, (p£ S-&- Zu>l, 3u>°li L:Ed P3ie L\Ha3)

( PfLATECryOrJ AFFOTTSb &P T>t^ FO^jOTh rTn^rUTnOUf CQaJ S\STS OF A eQUCOAO THAT

UuFevEtuCES fHUDm FACTS P&PTitUG To Trie tor^PiFbKT ” 6e 6V 4 oeUTPAO

A*■£> lAETACHE^ ^AQistfatA tKiSTEYtts OF GEIkJG !u&Ge£> SV Tis OFFCErU FkjCaGeo

>M T>~h= OfTEK) COmPETTUB EPUTEF-PPASE OF FEUToTKiO, OUT CiL/rnjZ‘') FjflTHEfUTOCie

TFFc TO A)STFatF S PtOOA 3l4 CAxjSE ASSESScn&JT OOsTrFbKjEts MO PfATCuuA Da TATQtA

TO Tee PernTOKjeyz tr OT-teQ-ujise, is o&jiouS That OFFc&e APoktte's

OPAt_ STATEr-ieiJT OF FACTS LUEflE ikJSuF(=>ca BfUr TO EStAQuisA PtoQAQoB CAUSE.

Tvte \csoAkjce OF Tte AtveSt ujAcP-Ptuf ThtePtfooE ut\s mot SuPPocvteTo <3v

Pdd&ao\j& Cause.. G,FHimot^ u LutPuukI to. G>A. . F. <£<H @) IA9<3, I Poa [ iaqa)

UtJtPEfC Trie PfUsUCjpUES SET FOOTH, A POucefTAtJ^ O+J-THE-

ie.



ASSESSroov/r OF C/h-xSF Proov/jOeS 1&**L OOSTifSc/H?c>J FOl2_$c&he

fhijv&STirja & Peasohj Suspe-^rE^ of h cjun-^e, fUM> Fofi-&Lt£F Peiz/o& of

ber©\iDOKi To Tyh^-e the dly^ihj^-rnErrKJE Steps /f^O/bev^jr To ftOHLesr. OhJ£-e TTfe

Pe~n-no/vJer>e lof?s /*j PjSto^v. Hoouejep *me (ZEnSoAjs th^t crtsofv t$)3P&Js>hjG

LU/TH THE Pl^iS/STMTe S WaTTYWO ZhJb&B^-)EKJT FVF POFATFO . 7>tETXe K/0 U3A/402.

Lf^cS PW IPdAJ&EP- TH^fT THE PSTTDOhJeQ. LUDUL& BSCjTPE OP- ODHmrr FJUTHEP-

ftlsLEGets C-0-tryE& LOHiUE OFfiBETL /TpOhJVE ’SuOtytijrEb Hi'S CVlT^etJCe TO f^FSl^TMTE

WF^b/Hb. kJ^FoF7 Tyft STATE'S ifTeWSOAJS R>P- TYTK/hJ<2> SuOyrn<^/2j-t> <4br?CXJ

SuBSi^e t Tvtt PerjTToAjefZ-^s Kjeer> P0/2. ^ Kieurnfl'L bFToi2^>Nj,3T>0/0 of PooM-g,^

CjhJSE IKlCXLEnSEb ^CNJ/Fowp_y. UJHEKJ THE StHFES &P-E THiS HiG,H . 7>tF

beryqcH-eb ZTubCEfiyeatt of ^ /^eurR/u- rH&G>tS'Tajrr& rS FSServmm. if Twe Fburvm

Fbyyenv&r'-’Bhsr l« 70 Fo/2-fJ/SW 0-» eft?0/K;<3P^L PfoTtfC7>onJ FAcr--> U>OFo<j^b(Sb

/ ^JTEUF•eU^F, Uj>7H UQEn-TH'. UKJ&eP- GeP-StE)hJ v PO&H, US. i 03, PS" S-&f~-

<&SP, H3 U.E=l &d 0OiJ>5T)T«ynOAjALoy SiSFfSCfEASr KjeVTOM-

1*1.



ticTEftrmtOftToJ OF Peu^&TQvE C/hjSe 70 ftUFeST fTiTV 6>E P^ftlSE ItU ft<*W OF THiT&E

uJOftS : sv tSSuo+JOe OF ft See Hfto US. (§> Ji3, S£f. @> Qlo&; Bft

Post ftftftesr ft&ftOJtJft, sefoA-f ft r^oftiSTfuTrE, See W. (Si )ift, ^STS-fcf. © <2,b>S7 Q<2.

£>V n*j /me>,c^prifmt ' RTiyT Om rre fv9£e nxb P-eruftoes u ibeFOa-e T PfLopEftcft

ookjstituteto ftxjftft ", ix @) in, n. in , S-&-. ($b Qtx>s n. in. ujHme it

6e>MS ES>TftQuSrte& THft~r fttuussr vuftftftfttftr MO. Po-uJ-oOTS-Bn ixqs mct

PrtoPe-P-W SuPPojupeb Gv 3uFR£/e*/r Poo&Tate C4oS^ TTtfc PermoMaz HFHb n

(S^oftGiA Sjft7uto(2V fftSf-rr ftS P-E^ueore^, FbX> ScHe&ULe£> Pu^Suft^rr to £^0P<S>n

OO&E SeOno/0 Q.C.G-A. H-A-S-co 70 »4 PfUD&ftQLB CftoSE I-+€A1UkIG= LUhhOft usftS

UmOTlU FjlMV1 Ujfti\jEb> uJtTH MO V$L(t) laftMEfi- Rloro Tt+e PerrnOM'ByZ. IT boes MOT

(“V/Til T>7E SftftTB 70 np^ue THAT Q'E'C/KSS ft buftOftlAKrr OF ft{lftEST 6c

ISSoETb OF COuftSE uPoaj AaJ /flJlSi&rnn&Ur, THAT ftOftESr 1AjftQ-ftftUT MO. 9-0- uJ-

OdASQl 15 (KFQU/HE S)M<Ce )TS ftvuEC4*r>o*JS LUOUc£> SuFftOO FO/Z ftfj

l}U)^iOrm£KiT PiftftSxyftKTT TO G£OPft>ift OHO, ft ujftaftftiJr of ftim&sr Cjhj 8e BnSeb

9o.



UP&fJ fhJ iaJO* OT(n€KJr ©gOWSF 17t£ CzM3v(2-4''5 b€TE)Zm,/U^lT>OK> ly-hprj- P/to^g^

fMzJSfc EoZisre^ Foft-TrtE i td&/£ron exjr AcSo Bsm&ushh&s Tre e^e^eAjr R>(2-

PuP-PosiF OF ISSuifiJ2, ft Uyf\(l4J\UT Fo/2- T>ts AFQF&t&JS)0/4 OF 7>tE PePSO/4 So

HrETn^, >hJ TF€ F-Q&eyJC-F OF FHJ /AJ&iCTmexfr Ft TVe T)>t.^'OF )kJ)T>fl o

Tvte isstye OF PcloQ^Qub CJHJ:Se hA&ro &F £>FTEprn>K>FO akj <4fPP-oPfUirrFfhXFJFST.

CnF&i STOFrrF t F*j£> PnJ A&FQuFtF &FS15 Fq£. GUOH A FAJb)Ki& HAHb TO FPPSFF

h>L/Av/\J<S> T>+F .UjftHAArJT FPPmMTO/J PtUOOeFPihJQS , C'Or2-£>exJ eu_X? 3sn uS.@>

~1Q S-Of. ©V2. "PTF P-fcOueSfEk Pa-o64/2>i^ CAoSf htE^P-ttJG, ©V 7>fE

PET?.T)Q06Te. Pl//2^^7v7t TO GFDfc-OA 0O£>H SECnofiJ O.C.&.A. »")- 4 - £co .

//J eFfenrs 70 t5i>y au^Ioiz Sffk r^e&pess foo- Tne

UaJ POksSftvT) okIAL. fCSSt/K^AJOC Of^ fkiA&ST UyPrfi-Q-A A/r A-O. £o~ 4J-oO43<3*T fHJSO THF

UhJLflUjFuL LOArUea. OF 7>H=r P^riT)Ok)e&S Pv-OQAQvF CfhJSE y+EX(Uisj£ T>t^ Perry? oMF>e

Sought issl/a^J^f of a ujftt of hfse^s Oo/rPois oki ooro&ee. <a. ^o^o )<o t>+^

OoutJTV GuP exu 012. Fouo^r, PofcStFhAxr To GboA£iA Gj£>b SFOnoiJ D-CjG.A.

<=>/.



^-I4'l La): P&dSO*.j n^Sm/M/OEfc DF HiS O60O4Y OktoetfL AWp Pn^emv^

uj>^t5o evevs. ^%£-EPT UKfoxzfc- SiSAJTEXliC-e OF 4 t37F)TF OOorOf- OF fT>AY -S€S?<

^ UJ(UT Of- UA&FAs £-OP-PU5 TO j/UQ(y>0-€f )AJ7D TftF OF&fiUTY OF jyfF (POSniAUW. ^5

MCm=Tv >W APPexj&iy 6ot 7>ft 4Ol//0TV ^oPeVL/OP- 40UFT ETM4o KieOOSUi1

biO^tsSFh T>fF PF~rrr>okJBfc-^ UJCU-r OF OOfLfiuS UJITHQOT f> HFPtfUhJG UPOsJ

THF eflFoweOU5 FlWbJAjG T>Yb- " ThhE Pcm7>o/^/eG /S i^PfU^OAJcI) U^ber^ IFmFjo

PP-oOeSS /SS4EP> iSTLcno A Oouror OF OUPSkiopo/G " Pu(2-Sup*jt To

GeroP^A Ooph ■S'etOtqkJ 0-<2.G,.A. ^-N~S~, A u/asr OF HFkZEFS OOP-Pas f>uSt 6e

&iLA&srF£> : LQHGX) UfOhJ F^Ao^/kjAT)OK> of Th-£ PSTvnoJ FoP- A wAr OF FFIQe^S

C-oii-PdS rr aPPeffs to Trte- j-upgf t>+at th-^ ft^smAiK/r OF OffieFTY /S ,

ffe SP-Att C,(iad<jt tvtF uJUr, (iFQU'fupG T)-t^ PcigsoaJ peSto/t/owiS tite o/Seorv of

Did iLdGCFKCH bEn-FbKliKJc3 ^UOH PefcStosj >W FiS CUSTObV TO 8f4^G "r^EfboDTHFlZ-

Pef^50aJ BeFoAF H7PO At A Tvne AW£p PlACe TO SE SfETOvF,e£> j*/ 7>t^ u^ur fx>j2_

TAE PoAPoS^ OF AW AT?Ok) IKtTD TTfF CAPSe OF THE JPtTEKmo M , TfAJS

Sc9<



FT uns lyre &UW qF the Boc/rtr irj the j/oTEYteSr op 3vsr>^e TO TuRaj Td

TeSTip^oMV OF OR=T<=-e>«. /APo/ore t<JAo 0&m//de& Tyte u-^hr^^/rTWrr M2»aJ )nJ

Que&noM TO HETeIHOikje AS to loPAt flt>biToMm- AOFoT-roAT>o,J SHoc/JjmS PaoeA&LE

C/hJSE FTh klSO-ccxsEfc) TO 7>Pc OFfic^fZ fSSO//OG TJTF U-^ETAa/T. UKHTE& STATES v
■w

Bioo , Soo F. SJ 3)5*, 3<5-o - 3af f^rw); 5ef &G>v)lhp~ v TeyAS, 3~)<3 (j;5.

r>.f, 04 5P=A. ?S~dA , I57| n.|( 13 063 £3 ~)33 CfPop); ToH*J5o/J v!O©,IO^,

Sthte, )/i /H^p. 3-^/0 , 3oa - 3o3, 14/ S/e. <3d sow (i^us-)

rr 8-©kI<3 Ptex>g£> i#j suPn-eroe; Qouctof

^eo^/A Prveoe&0\/r( Spo/th v k/ichols , 210 Gp. ssd, 573 S-e. 3«d 3-tA (iaaa), That

TT+e Fi^/O^S OF 4 P^E- TTUAl iHHQeHS CQJ2-PUS PeT)77O70 /5 ^Alo^ouS to A

£-<2^/»o/Ao &€F^tyWrS OF 3 £>©T>/frj£> JSo/2. 5P&EEH TYTA'C. £&0£XS/A c-Ot^E

^.err?okJs o.£.<s.a. n-o- no Ax/t> n-~7- IT/ . »Aj &0T>) SiTVATiOjS TTtF PeTenOhJEZ

PPrs 7>h= State iokj notice th~Ht He ;s eye£-£aSinG, h Stato/td^y P-jGht ujh-toa

P-eQU'Pes T>te STA-re to A-£t PftOT)Pn.V. Opsr uj,Se , HuP-^uhnt To £>etoi2-£>i/A

53.



Co&e Se^noAJ O.C.&.A. l~)- ‘-T <S-to , IT STATES: £VEtf-Y L/tuJ £XJ Fb^Ce^exTr ORS^e>e

PF-P-eSTn-I^ UtJbEIE A U^HLMfijr SH&lL E^eY^PfSE U-EASokJ/A6te. biU&EsJC^ )/0
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Strength v. Hubert, 854 F.2d 421 (1988)
57 USLW2178

Attorneys and Law Firms the dates of each.

*422 Griffm Sikes, Jr., Montgomery, Ala., for 
plaintiff-appellant.

After conferring with his supervisor, Corky Pugh, 
Carroll began an investigation of the alleged 
forgeries by the Strengths. In January, 1985, at the 
conclusion of his investigation, Carroll submitted 
his findings to the District Attorney of Autauga 
County, Alabama, Glen Curlee. Later that month, 
Carroll testified before the Autauga County Grand 
Jury concerning the activities of the Strengths. He 
was the sole witness before the grand jury, which 
eventually returned a multiple count forgery 
indictment against both of the Strengths.

David Christy, Asst. Atty. Gen., Ronald G. 
Davenport, 
defendants-appellees.

Ala., forMontgomery,

Appeal from the United States District Court for 
the Middle District of Alabama.

Before JOHNSON, Circuit Judge, HENDERSON*, 
Senior Circuit Judge, and PITTMAN**, Senior 
District Judge. In March, 1986, District Attorney Janice Williams, 

Curlee’s successor, moved to dismiss the 
indictments. She explained her reasons for 
dismissal in a sworn affidavit that the Strengths 
attached to their response to the defendants’ 
motions for summary judgment:

Opinion

PER CURIAM:

When I reviewed [ATI’s business records] ... I 
was ‘floored.’ After reviewing these records it 
was apparent that the endorsements were not 
criminally made. To the extent that the records 
were produced, they completely exonerated the 
Strengths. None of the records *423 produced 
indicated any criminal activity, but completely 
accounted for the money to which they related. I 
felt at the time and still feel that our office had 
been used and that we had been duped into 
indicting the Strengths.

The criminal charges against the Strengths 
subsequently were nol prossed on the motion of 
District Attorney Williams.

Martha and William Strength appeal from an order 
of the United States District Court for the Middle 
District of Alabama granting summary judgment in 
favor of the defendants, Charles Carroll and W.L. 
Hubert, in this action brought pursuant to the 
provisions of 42 U.S.C. § 1983. We affirm in part 
and reverse in part.

In July, 1981, William Strength and Hubert formed 
Autauga Transport, Inc. (“ATI”), a trucking 
business. Martha Strength, who was then married 
to William Strength, became the bookkeeper for 
ATI. The business dissolved in January, 1983 
because of operating losses.

The Strengths then filed this complaint against 
Carroll and Hubert alleging that the defendants 
conspired, under color of state law, to cause their 
wrongful indictment and prosecution in deprivation 
of their rights under the fourth and fourteenth 
amendments.1 The complaint also alleged pendent 
state causes of action. Both defendants moved for 
summary judgment. The district court granted the 
motions concluding that Carroll had absolute 
immunity for his testimony before the grand jury 
and, given that immunity, Hubert was not acting 
under color of state law. 660 F.Supp. 878 
(M.D.Ala.1987). The plaintiffs filed a motion to 
reconsider. The district court then issued another 
memorandum opinion and order again granting the 
defendants’ motions for summary judgment. In that 
memorandum opinion, however, the district court 
amended its prior ruling and held that Hubert was a 
state actor. 670 F.Supp. 322, 329 (M.D.Ala.1987).

At the time relevant to this litigation, Carroll was 
an investigator for the Office of the Attorney 
General for the State of Alabama. In August, 1984, 
after receiving a telephone call from Hubert, 
Carroll met with Hubert and Samuel Moore, a 
former truck driver for ATI. During this meeting, 
Hubert showed Carroll cancelled checks drawn on 
ATI’s account with the Bank of Prattville. These 
checks were payable to Moore and other ATI 
drivers. Each check bore both the payee’s 
endorsement and the endorsement of William or 
Martha Strength. It is undisputed that on each 
check the payee’s endorsement actually was made 
by either William or Martha Strength without the 
express permission of the payee. In addition, 
Hubert provided Carroll with ATI’s corporate 
records which allegedly revealed discrepancies in 
the amounts of checks, the amounts of receipts and

WISTiAW © 2021 Thomson Reuters. No claim to original U S Government Works. 3
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White v. Kautzky, 494 F.3d 677 (2007)

Attorneys and Law Firms

*678 Counsel who presented argument on behalf of 
the appellant was William A. Hill, AAG, Des 
Moines, Iowa.

[11] Federal Civil Procedure#»Pro Se or Lay 
Pleadings

A court liberally construes pro se 
complaints. Counsel who presented argument on behalf of the 

appellee was Patrick E. Ingram, Iowa City, Iowa.

Before RILEY, BOWMAN, and ARNOLD, 
Circuit Judges.

11 Cases that cite this headnote

Opinion

[12] Criminal Law@=Mode of acquiring 
jurisdiction RILEY, Circuit Judge.

The power of a court to try a person for 
crime is not impaired by the fact that he 
was brought within the court’s 
jurisdiction by reason of a forcible 
abduction.

W.L. Kautzky and John F. Ault (collectively, the 
defendants) appeal the district court’s judgment 
holding the defendants liable for denying Duane C. 
White (White) meaningful access to the courts. 
White cross-appeals the district court’s nominal 
damages award. Finding no actual injury, we 
reverse the finding of liability and vacate the 
district court’s judgment.

[13] Criminal Law#=Preliminary proceedings 
in general

I. BACKGROUND
On June 25, 1999, White was arrested in Iowa for 
violating Iowa law and also on an outstanding 
South Dakota arrest warrant. White was detained in 
the Woodbury County Jail, near Sioux City, Iowa. 
White was later transferred from Iowa to South 
Dakota and back without formal extradition. White 
pled guilty in Iowa and South Dakota. The Iowa 
plea agreement allowed the State of Iowa to pursue 
additional charges if White filed an application for 
post-conviction relief. White was incarcerated in 
the Anamosa State Penitentiary (Anamosa) in Iowa 
from December 16, 1999, to July 25, 2002, when 
White was transferred to the South Dakota State 
Penitentiary where he presently is incarcerated.

Improper extradition is not a ground for 
post-conviction relief pursuant to Iowa 
law.

[14] Civil Rights#=Police, Investigative, or 
Law Enforcement Activities

Section 1983 provides a remedy for 
improper extradition in violation of the 
extradition clause and statute. U.S.C.A.
Const. Art. 4, § 2, cl. 2; 42 U.S.C.A. §

*679 Before White arrived at Anamosa on 
December 16, 1999, Anamosa discontinued its 
prison library. In place of the prison library, 
Anamosa hired contract attorneys in 2000 who 
came to the prison several days each month, met 
with inmates individually for approximately fifteen 
minutes, answered simple legal questions, and 
dispensed legal forms. Although the policy in 
effect at Anamosa would not compensate contract

1983.

1 Cases that cite this headnote

WESTLAW © 2021 Thomson Reuters. No claim to original U.S. Government Works. 4
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Kelly v. Curtis, 21 F.3d 1544 (1994)

applied to a magistrate for arrest warrants against 
Kelly on both the possession and distribution 
charges. No evidence of probable cause was 
presented at the warrant hearing. Instead, in 
support of the cocaine possession arrest warrant, 
Gibson swore out a conclusory affidavit stating: 
“John Kelly, Jr., did commit the offense of 
Possession of Controlled Substance (Cocaine), in 
violation of Georgia State Code 16-13-3 9(b) at 
4108 Boyd St., Savannah, Chatham County, GA in 
said county on or about 15th day of August, 1989.” 
Gibson failed to disclose to anyone that the state 
crime lab had determined that the substance she 
charged Kelly with possessing on August 15 was 
not cocaine. Based on Gibson’s affidavit,4 the 
judge issued arrest warrants against Kelly on both 
the possession and distribution charges.5

address on the day before Kelly’s arrest.

On August 16, 1989, the morning following 
Kelly’s arrest, Kelly was taken before a magistrate. 
Detective Moore read the charges against Kelly. 
However, evidence of probable cause was not 
presented. The magistrate neither scheduled a 
commitment hearing nor set bail. (Under Georgia 
law, only a superior court judge may set bail for 
someone accused of selling cocaine. See O.C.G.A. 
§ 17-6-1 (a)(8) (Michie 1990 & Supp.1993)). 
There is no evidence to suggest what else, if 
anything, happened at the August 16, 1989, 
proceeding.

On August 17, 1989, two days after Kelly’s arrest, 
detective Gibson took the rock-like substance that 
had been found in Kelly’s home to the state crime 
lab for testing. On August 24, the state crime lab 
issued a written report stating that the substance 
found in Kelly’s house on August 15 was “negative 
for common drugs of abuse.” (A separate written 
report issued on the same date stated that the 
substance sold to detective Curtis on August 14 
was cocaine.) The state crime laboratory generally 
sends a copy of its reports to the district attorney 
and the police *1548 department at the same time.2 
On each report is a listing of who receives a copy 
of the report; the report in this case listed detective 
Gibson, the Metro Drug Squad, and the district 
attorney’s office. Despite all of this, the district 
attorney’s office did not receive the exculpatory 
report until months later. There is no evidence that 
any of the detectives had reason to know of this 
lapse, however.

On October 5, 1989, Kelly finally received a 
probable cause hearing, at which only detective 
Moore testified. Moore did not disclose the 
exculpatory crime lab results but instead stated that 
no lab report had been received. In addition, Moore 
failed to point out the discrepancies between 
Kelly’s physical characteristics *1549 and the 
description that detective Curtis had given of the 
person from whom Curtis had bought cocaine. At 
the conclusion of the probable cause hearing, Kelly 
was held for trial on both the possession and 
distribution charges.

On November 1, 1989, a grand jury indicted Kelly 
for distribution of cocaine. Detective Curtis 
testified against Kelly before the grand jury, but the 
record does not otherwise reveal what his 
testimony was. Kelly was not indicted on the 
possession charge, although that charge was not 
dismissed until the following year. Instead, Kelly 
remained in jail awaiting trial, apparently on both 
of the charges, until August 1990. At that time, 
Kelly’s court-appointed attorney filed a discovery 
motion and the County produced the state lab’s 
exculpatory report. Two weeks later, the district 
attorney dropped all charges against Kelly and, one 
year after his arrest, Kelly was released. The 
district attorney’s records list the following reasons 
for dropping charges:

The police department received the negative lab 
report on August 24, 1989. Although Kelly 
contends that detectives Curtis or Moore may have 
then seen that report, he has introduced no 
evidence to support his hypothesis. Gibson, 
however, did receive a copy of the report on 
August 25, 1989.3

The same day that the state crime lab released its 
negative drug report, a superior court judge set 
Kelly’s bail on the cocaine possession and cocaine 
distribution charges at $5000. The record does not 
indicate what if any testimony or evidence was 
introduced when the judge set bail. Kelly did not 
make his bail.

Conflict with witnesses. Defendant has been in 
jail for one year. Unavailability of other 
witnesses. Possibility of re-indictment on other 
charges. The case was Dead Docketed in open 
court on 8/27/90. Request dismissal of the 
above-cited warrant. The defendant was charged 
with possession of controlled substance. The

On September 12, 1989—a month after Kelly’s 
arrest and while he was still incarcerated—Gibson

WESTLAW © 2.021 Thomson Reuters. No claim to original U.S. Government Works. 7



fS THrfr FC-o&ss of Pfuso/sJeRS >0 7v/-e CQorcts fbn- th-f PuoPose:

r.
. i

OF Pfl'&S&Jfir^Q THE7I2.' COcFPiA/KhS PQ/3Y kKXT && betJlEb 0£ 0&S7UYO~EbT O^DHaJ^OkJ v
■ •:

t; i

\tr

3^3 US; 483, .S^ ^7W1 ■ U&4, ^ tiq (rtu>°i) ; ip£Us= v noc&QbJ*JeU- r
j. ,•• . 2

l'\." '.i -i \* I v /;
■■]■■

470 US. 53% ^4 S.£f. 4/ /_.&% <9d ^Ssh^n^);' Tnerie is no : thGH&i
• -•: ’ * f;:. »**.. ■.:**’ / J;;» ,.■ ,- u • :yy .:

•*?».* if- ( .*%•/

.%;• -,v»’ -7

j;.u • s
' /

Thau TO P^<7^kJ1y7?kJ »T. U/sJ|PoP<7>fL£b 80uJ<SXJ. v ^XDHirJSTOKi, '3qio U‘S.
. “f 'v u 54

••r; "■i U';?.* V."

S.te. 44% H4u>, 93 UEU 4SS- 0^), /!Wb' ••■Ut^SUSP£M&Q> , FSFUB OKJuP /As/ £AS6S
}■-■

. t:

r’ .• ■■■•’%;
>v.*' ^ \ -.V

SFecjF>eb u<j quiz £Qt^sr>~Kmof<} . Sr^)TH v SewMerr, 3^ u.S. ~?oQ 713, Q/
• . : I' '3-•:

uf ;*- :'U ' .

/•• ;,c
T s.‘-.c.

.. r] '=.: :. \. V-..! > • 
,f- •■■'■

s.'bTi •s^s-, lb.lM ^c) 3^ cn%i) 1Uf/..

::‘u- -

• .« . • • •41 •

•'V •.' •■ r: i ••
,r?:r V:- .£ ^< ‘!J ,.Ji, iJ •:■>; • ■ •

1

:o*;...'; •
ftO/2- Tvfe' ■FHForL^r^ ©UnO/ocb: ^e^SO/45 Hr cj-1/ es>^ 6us h

‘". v > <ir ■y; >f.a

• /ii-- ; -"U'' y;.'! • ;•
■P''0 <

C/)<4Se ' T/te PerndU©?’ £o-mP#ls th?s Ho/^o/V)6te ^ouarr To GKaftt GeraioFAtzj.
*— .-'V r"! 'v r <r :t > 7* •«;-.•

\ <
j :

:

r/‘- ,X* u, !!C ;•

/ :? i

r.;: ■:■*■ /• , 
-;U’

’V' •/. i' •

V. ••• C ' •"if •:,
••V- F;; i K

U'. V i,1',I

•i yjr.i.

’ "C. •uit- s‘r;.^ .. *j

i•i: i
-r

,y

j*.

i.

»»' ; ‘7’ •“

as.«



Weaver v. Pizza Hut of America, Inc., 298 Ga.App. 645 (2009)
680 S.E.2d 668, 09 FCDR 2297

13 Miraliakbori v. Pennicooke, 254 Ga.App. 156,157(2), 561 S.E.2d 483 (2002) (citations and punctuation omitted).

14 See id. at 159(2), 561 S.E.2d 483 (noting that "it is not enough that [a defendant's] conduct in a given situation is 
intentional or that it is wilful and wanton").

15 See id.

16 Id.

17 244 Ga.App. 43, 535 S.E.2d 16 (2000).

18 Id. at 45(l)(a), 535 S.E.2d 16.

19 Id. at 43(1), 535 S.E.2d 16.

20 Id. at 43-44(1), 535S.E.2d 16.

21 Id. at 44(1), 535 S.E.2d 16.

22 Id.

23 Id. at 45(l)(a), 535 S.E.2d 16.

24 Id. at 43(1) n. 1, 535 S.E.2d 16.

25 Id. at 43(1), 535 S.E.2d 16.

26 Id.

27 Id. at 45(l)(a), 535 S.E.2d 16.

28 Miraliakbori, supra at 157(2), 561 S.E.2d 483.

29 See id. at 159-160(2), 561 S.E.2d 483.

30 McDaniel v. Elliott, 269 Ga. 262, 264-265(2), 497 S.E.2d 786 (1998) (citation omitted).

31 Hayes v. Hallmark Apts., 232 Ga. 307, 308(1), 207 S.E.2d 197 (1974).

32 See Davidson Mineral Properties v. Baird, 260 Ga. 75, 78(5), 390 S.E.2d 33 (1990) (statements were not fraudulent, 
where they were statements or promises as to future events, not facts as they then existed, and there was no 
evidence that the promises were made with the present intent not to perform); cf. E-Z Serve Convenience Stores, 
supra at 46(l)(b), 535 S.E.2d 16 (due to supervisor's history of ignoring prior notifications regarding ordinance 
violations, jury could have concluded that, at the time the supervisor informed store manager that he would take 
care of ordinance citation, the supervisor had no real intention to do so).

WESTLAW © 2020 Thomson Reuters. No claim to.original U.S. Government Works. 9



£Om'£lu5/OkJ

• 3

uui4ePeFon_e, THe PexmoMeA £ioes -bPFfea^jCc TO SuPn-e-^e eoufur

Aoue /o: C-OfjSu^,00/ppomS G dubpkJiOs Rewevo Ok! ujvutr OF ^ensnouFku LOrru tnei

UhJ&EftSTtMyhJG, T>Wt A Kjfljrr OF OeADOPTPl IS MOT Re^eujgb AS A ^fFWeH. OF P»£ht,

6&r ^JUbiC/ftL bisOpenoA Aa>c> that 4- PewoM Fo(2- CexvnDfijKu UJILO Se GOJbJret^ omuV

r>(2. CoTTPau^fi. PensoKys. T>fe P-emnoKjsiz Also ukm^bfStyuj^s That aith-oosw

POLS IO t&) is APPuC/HSLG I/O T>hS C/IS£( IT is METDfFA &OkJT1UOUUK)<j MO?- FUlLH

P^eflSUfUAj(2, TTte UOtuaT S -blSaOerx^O. FuHtH&UT^OO^B, the PermOMBR STATES That

*-te fws Pruese>Jre2s Fou/2. CoJST-m/n o mal QueSnoos ujtb a-t Parses issues of

..St^/vi/Fid/bur OojosTiivnoK/yii. Am£> Pl/€>u<1 /mtea-eST, 3\jfuspruuberOT)a-l K^PonrrAKy^

PPeivO/HTb LPom SAmr Courcr &-uukj£s That Ppk/Rjot uj<th PomtPolukkS

SpPa©roF Poorer .of the UkinFb, 'States Po-e£€b©Or. Pop /m the iiOtba^t df

3usrioe, Tne' PeTnocweR 6tm oajlV P/MV that issues the



thte Pen 7)oaJ02-‘5 " Ffrcse <5 &joo&u Fog- cajse to POmPev th?s Oouccr

TO ft-evieo this Pen7)OAj. the Pe7mo>u©R PRHvS That ths BowomBte ££>urur

(^0-AiJT C&tnOfuxu AFTeft- ioopaota-c Ak& u\)&»ase& Review of THe Rooe<2>oWcS

Pent?okJ rt-AJti RenAUb T>fe Permo^eRS ^rse Cyq<CK to 7>te fhfPa^PruAT^ Pouru-

uj>th JbifveProxi ^OAjSisrexjr uj?tx 7>fe SuPneme: eouar- Of^T>te Uk/iTSte SrvTres

OPinJioh.

3o,



Strength v. Hubert, 854 F.2d 421 (1988)
57 USLW2178

also ignores the role of the judge in the grand jury 
process in Alabama. For example, the court both 
draws and summons grand jurors. Code of Ala. 
(1975), § 12-16-70. It is empowered to recall and 
reassemble the grand jury. Id., § 12-16-190. The 
Court also can require a grand juror to disclose the 
testimony of any grand jury witness to determine 
whether perjury has been committed. Id., § 
12-16-201. This list does not exhaust the powers 
that the court may exercise over grand jury 
proceedings. Therefore, we reject the Strengths’ 
suggestion that the more limited role of the judge 
somehow *425 divests the grand jury of its status 
as a “judicial proceeding.”

from bad faith prosecutions.” The district court, 
however, declined to follow Shaw because the new 
Fifth Circuit, in Wheeler v. Cosden Oil & Chemical 
Co., 734 F.2d 254 (5th Cir.), amended, 744 F.2d 
1134 (5th Cir. 1984), had questioned its continued 
validity in light of the intervening decision of the 
Supreme Court in Gerstein v. Pugh, 420 U.S. 103, 
95 S.Ct. 854, 43 L.Ed.2d 54 (1975). In Gerstein, 
the Court held that the fourth amendment requires 
a state to provide a judicial or neutral 
determination of probable cause for a person 
detained after arrest.4 This determination, however, 
does not, under the Constitution, necessitate an 
adversarial determination, with its full panoply of 
procedural safeguards. Id. at 123, 95 S.Ct. at 
867-68,43 L.Ed.2dat71.The determination that Carroll has absolute 

immunity from civil liability based on his grand 
jury testimony does not end our investigation, 
however. The Strengths also base their § 1983 
claim on an alleged conspiracy to cause their 
wrongful indictment and prosecution. In its 
memorandum opinion disposing of the Strengths’ 
motion for reconsideration, the district court 
concluded that the pretestimonial acts in 
furtherance of this alleged conspiracy do not state a 
claim under § 1983 because they do not result in a 
constitutional deprivation. In our view, the district 
court erred in this conclusion.

The Wheeler court’s misgivings about Shaw 
focused on a footnote in Gerstein: “Because the 
probable cause determination is not a constitutional 
prerequisite to the charging decision, it is required 
only for those suspects who suffer restraints on 
liberty other than the condition that they appear for 
trial.” 420 U.S. at 125 n. 25, 95 S.Ct. at 869 n. 26, 
43 L.Ed.2d at 72 n. 26. This passage prompted the 
Wheeler court to consider whether Gerstein gave a 
prosecutor absolute discretion “to charge one he 
has no reason to suspect” as long as there is no 
detention. 734 F.2d at 259. The court in Wheeler 
determined, however, that the language of Gerstein 
assumes a duty by the prosecutor to determine 
probable cause before making a charge. Id. at 
259-60 (citing Gerstein, 420 U.S. at 113-14, 95 
S.Ct. 862-63, 43 L.Ed.2d at 64). Given this duty, 
Wheeler concluded that a right against “capricious 
prosecutions,” i.e. those prosecutions procured by 
false and misleading information that would cause 
a prosecutor to believe probable cause existed 
when it in fact did not, was incorporated by the 
fourteenth amendment. *426 734 F.2d at 260. 
Thus, the rule in Shaw survived Gerstein.

121 The Supreme Court and this court’s predecessor 
have recognized that a conspiracy to violate 
constitutional rights states a claim under § 1983. 
Dennis v. Sparks, 449 U.S. 24, 29, 101 S.Ct. 183, 
187, 66 L.Ed.2d 185, 190 (1980); Adickes v. Kress 
& Co., 398 U.S. 144, 152, 90 S.Ct. 1598, 1605-06, 
26 L.Ed.2d 142, 150-51 (1970); Crowe v. Lucas, 
595 F.2d 985, 990 (5th Cir.1979).3 To establish a 
prima facie case of conspiracy to violate rights 
protected by § 1983, a plaintiff must demonstrate 
that the defendants “ ‘reached an understanding’ to 
violate [his] rights.” Dykes v. Hosemann, 743 F.2d 
1488, 1498 (11th Cir.1984), vacated, 776 F.2d 942 
(11th Cir. 1985), reinstated, 783 F.2d 1000 (11th 
Cir.), cert, denied, 479 U.S. 983, 107 S.Ct. 569, 93 
L.Ed.2d 574 (1986). Therefore, if the alleged 
conspiratorial, pretestimonial acts of Carroll and 
Hubert impinge upon rights protected by § 1983, 
then the district court’s conclusion with respect to 
the conspiracy claim must be reversed.

We agree with the new Fifth Circuit Court of 
Appeals that “a safeguard so fundamental to 
criminal due process—one against capricious 
prosecutions—is ... incorporated by the fourteenth 
amendment.” 734 F.2d at 260.5 Thus, any of the 
pretestimonial acts that might have undermined the 
federally guaranteed right to be free of malicious 
prosecution can form the basis of a § 1983 action.

131 In Shaw v. Garrison, 467 F.2d 113, 120 (5th 
Cir.), cert, denied, 409 U.S. 1024, 93 S.Ct. 467, 34 
L.Ed.2d 317 (1972), our predecessor court 
determined that “there is a federal right to be free

Finally, we note that Carroll, in his motion for 
summary judgment, raised the issue of qualified 
immunity from civil liability for his acts prior to
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