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Opinion

MEMORANDUM OPINION ON REMAND

I. Introduction and Appellate Procedural History

This is the fourth time that we have dealt with this case.? As set forth in our January 2017 initial opinion,
Appellant Michael Ray Senn sexually assaulted and impregnated his adult biological daughter Brenda® while he
was married to her stepmother. A jury convicted Senn of prohibited sexual conduct, for which he was
sentenced to twenty years' imprisonment,' and of sexual assault, for which he was sentenced to life
imprisonment after the jury atfirmatively answered a special issue statutorily enhancing his sexual-assault
conviction from a second-degree felony to a tirst-degree [*¥2] telony under Penal Code Section 22.011(f). See
Tex. Penal Code Ann. §§ 22.011(f), 25.02(a)(1), (c). In the initial appeal, after addressing Senn's four issues—

challenging the sutticiency of the evidence to trigger the enhancement, the constitutionality ot Section 22.071(f)

as applied to him, and the absence of a bigamy instruction from the jury charge—we aftirmed both of his
convictions. See Senn v. State (Senn 1), 551 S.W.34 172, 183 (Tex. App—LFort Worth 2017), vacated, State 1. Senn
(Senn 1), No. PD-0145-17, 20717 Tex. Crim. App. Unpub. LEXIS 899, 2017 WI. 5622955, at *1 (Tex. Crim. App.
Now. 22, 2017) (not designated for publication). The Texas Court ot Criminal Appeals vacated that judgment

and remanded the case to this court to reevaluate Senn's issues 1n light of its intervening decision in Arfeaga, in

which the court held that under Sectzion 22.011(f), the Texas Legislature "intended for the State to prove facts
constituting bigamy." See Senn 11, 2017 Tex. Crim. App. Unpub. I.EXIS §99, 2017 W1. 5622955, at *1 (quoting
Avrteasa, 521 S.W.3d at 336).

!The panel on the initial opinion that was handed down in January 2017 counsisted of Justices Walker, Meier, and Gabriel. Justices Walker and

Meier have since retired; thus, two new panel members have been substituted in their places.

2We did not request, nor did the parties file, new briefing when this case was submitted after the recent remand.

3To protect the anonymity of the victim, we use a pseudonym. See McClendon v. State, 643 S.W.2d 936, 936 n.1 (Tex. Crim. App. [Panel Op.] 1982).

*Senn's notice of appeal states that he is appealing "from the judgments heretofore rendered against him," but he does not raise any issue on

appeal related to his prohibited-sexual-conduct conviction.

5In Semn I, we held that "[tJhe State was therefore not required to show that Senn was engaged in a bigamous relationship with Brenda under
[STection 25.07 in order to trigger application of penal code [Slection 22.011(f)'s enhancement provision." Id. a7 177. We reached this holding after
conducting a statutory-construction analysis and concluding that the phrase in Section 22.011(f)—"prohibited from marrying"—is not tied to
Section 22.011(f)'s phrase—"under [STecion 25.01." Thereafter, the Texas Court of Criminal Appeals rejected this statutory-construction analysis
in Arteaga v. State, 521 S.W.3d 329, 33537 (Tex. Crum. App. 2017).
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We rendered a decision on remand, see Senn . State (Senn II1), No. 02-15-00207-CR, 2018 Tex. App. . EXIS
3528, 2018 W1 2248673 (Lex. App—Lort Worth May 17, 2018) (op. on remand), but we withdrew that
opinion on rehearing and issued a substitute, Senn v State (Senn I17), No. 02-15-00201-CR, 614 S.W.3d 130,
2018 Tex. App. LEXIS 8722, 2018 W1 5291889, at *1 (Tex. App—Fort Worth Oct. 25, 2018) (op. on remand
and on reh'g), rev'd, Lopez v. State, 600 S.W . 3d 43, 50 (Tex. Crim. App. 2020). On remand and on rehearing, in

considering Senn's tirst issue—which challenges the sufficiency of the evidence to trigger the statutory

enhancement under Section 22.011(f—a majority ot the panel interpreted Arfeaga as requiring the State to
prove "facts constituting one ot the six bigamy prohibitions listed [*3] in [S/ection 25.01 M6 2018 Tex. App.
[LEXTS §722, [WI.] ar *5. After stating that "no facts exist that Senn committed a bigamy oftense" with

Brenda, the majority held that the evidence was "insuthicient to 'prove facts constituting bigamy' as required
by _Arteaga's holding." 2018 Tex. App. LLENIS §722, [W1.] at *6. We moditied the trial court's judgment on the
sexual-assault conviction to a second-degree felony and remanded the case for a new punishment hearing.
2018 Tex. App. ILEXIS §722, [W1.] at *6-7. The State tiled a petition tor discretionary review, which the Court
of Criminal Appeals granted, along with a petition from a case decided by the Amarillo Court of Appeals and
a petition from a case decided by the Houston First Court ot Appeals. See Lopez, 600 SV . 3d at 44.

The Court of Criminal Appeals consolidated the three petitions to address a split among the three courts of
appeals and held that "the State does not have to prove commission of bigamy to trigger the enhancement
under Section 22.011(f). The requirement . . . is satistied it the State proves that the detendant was legally
married to someone other than the victum at the time of the sexual assault." Id. a7 4748. The Court of
Criminal Appeals specifically held that "[t]he evidence that Senn was married to another when he sexually
assaulted the victim was sufficient to enhance [*4] punishment under Section 22.017(1)." Id. at 49-50. The
court therefore reversed our decision in Senn 117 and remanded the case to us to consider Senn's sufticiency

claim in light of its holding and to consider his remaining claims. Id az 50.

After applying the holding from Lopes to Senn's first issue and noting that Senn does not challenge the
sutticiency of the evidence to support the underlying sexual assault, we hold that the evidence is sufticient to
trigger the enhancement under Seczion 22.011(f). Atter applying the charge holding in _4rfeass to the jury charge
here, we hold that the trial court erred by not including the "law applicable to the case" but that the error was
not harmful. We also review his two constitutional challenges but find them lacking. Accordingly, we aftirm

the trial court's judgments.

I1. The Evidence is Sufficient to Trigger the Enhancement

In lus tirst issue, Senn argues that the evidence is insuthicient to trigger the statutory enhancement under
Section 22.011(f). Specitfically, Senn argues that there is "no evidence whatsoever" that he was engaged in a

bigamous relationship with Brenda and that the special issue should not have been submitted to the jury.

As set forth above, the Texas Court of Criminal Appeals already decided [*5] in Lopes that "[t]he evidence
that Senn was married to another when he sexually assaulted the victim was sufticient to enhance punishment

under Section 22.011(f)." Id_ar 49-50. Yet this case was remanded to us "for consideration of Senn's sutticiency

¢Justice Gabriel authored the dissenting opinion on remand and on rehearing and stated, "I would hold that the State was required to proffer
sufficient evidence that /fSenn had married or held himself out to be married to his daughter, he non/d have committed bigamy." Senn IT7, 2018 Tex.
App. LEXIS 8722, 2018 WI1. 5291889, at *§ (Gabriel, J., dissenting).
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claim in light of [that] holding." Id. a7 50. Senn's sutficiency claim, however, is limited solely to the alleged lack
of bigamy evidence; nowhere in his briet does he challenge the sutficiency ot the evidence to support the
sexual assault.” Because the State put on evidence at trial, including Senn's marriage license, showing that he
was married to someone else when he sexually assaulted Brenda, we hold that the evidence is sutticient to

trigger the statutory enhancement under Section 22.071 (f). Accordingly, we overrule Senn's first issue.

III. The Charge Error did not Cause Actual Harm

In his fourth issue, Senn argues that the trial court reversibly erred by failing to include any instructions on
bigamy in the jury charge. Specifically, Senn complains that the charge lacks any reference to Section 25.01

"even though the bigamy statute 1s expressly referenced in [Section] 22.011(f)."

A. The Charge
The jury charge includes the tollowing special issue immediately after the sexual-assault charge:

It you find the defendant guilty [¥6] of sexual assault, you shall answer the special issue. Otherwise, do
not answer the special issue.

For the special issue, the State must prove beyond a reasonable doubt that at the time the offense of
sexual assault, as set out above, was committed, [Brenda] was a person whom the defendant was
prohibited trom marrying or purporting to marry or with whom the defendant was prohibited trom living
under the appearance ot being married.

Now bearing in mind the foregoing instruction on the Special Issue, if you believe trom the evidence
beyond a reasonable doubt that, at the time of the offense ot sexual assault, [Brenda] was a person whom
the detendant was prohibited trom marrying or purporting to marry or with whom the detendant was
prohibited trom living under the appearance ot being married, then you will answer "WE DO" to the
Special Issue on the verdict form.

Unless you so find beyond a reasonable doubt, or if you have a reasonable doubt thereof, you will answer

"WE DO NOT" to the Special Issue.

During the charge conterence, Senn objected to the charge's omussion ot "Seczion 25.07" and asked the trial

court to "include the detinition in 25.07 in the detinition section of the jury charge."

B. Applicable [*7] Law

The Texas Court of Criminal Appeals set forth in Areaga how the special issue under Secrion 22.071(f) should

be submutted in the jury charge:

Here, the special issue submitted as part of the sexual-assault charge asked the jury whether it found
beyond a reasonable doubt that Arteaga "was prohibited trom martying [Doe]." As we have explained,

however, the bigamy statute defines when a person is prohibited from marrying another for purposes of

"Moreover, the evidence demonstrates that Senn referred to the baby that Brenda birthed as his baby and made the following statement when he
was confronted about sexually assaulting Brenda: "If you want it [sex] and the girl doesn't say, No,' so you do it anyway, that's not rape is it?" See

Tex. Penal Code Ann. § 22.011(2)(1), (b)(4).

Page 4 of 11



2020 Tex. App. LEXIS 8188, *7

22.011()), not the Family Code.® Thus, the bigamy statute is "law applicable to the case" and should have
been included in the charge because the jury had to understand what "prohibited trom marrying" meant

betore it could determine whether Arteaga was guilty of the allegations. Tex. Code Crim. Proc. [Ann.] art.

36.14 (the trial court must set forth the law applicable to the case in the jury charge); Plata [v. State], 926
S.W.2d [300,] 302 [(Tex. Crim. App. 1996)]. In contrast, the law ot consanguinity in the Family Code was
not law applicable to the case and should not have been included in the chatge. Plata, 926 S.V.2d ar 302-
03.

521 SW.3d at 338. The court concluded that the sexual-assault jury charge was erroneous because it did not

propetly instruct the jury regarding the "law applicable to the case." Id.

C. Charge-Error Analysis

Unlike the charge [*8] in ~Arfeqos, Senn's charge did not include the consanguinity statute in the abstract
portion of the charge. So the issue here i1s not whether the charge erroneously included a reference to a statute
that was not "law applicable to the case" but whether the charge provided the jury with any guidance on how

to decide it Senn was "prohibited trom marrying" Brenda. See id ar 339 (ctting Tex. Code Crim. Proc. Ann. art.

36.14, which states that "the judge shall, before the argument begins, deliver to the jury . . . a written charge
distinctly setting forth the law applicable to the case"). Because the charge here did not include a single
reference to Section 25.01, the bigamy statute, we conclude that the sexual-assault jury charge in this case was

erroneous because it did not propetly instruct the jury regarding the "law applicable to the case." See 7d.

D. Harm Analysis

Having tound error, we now assess harm. When charge error 1s preserved at tual, the reviewing court must
reverse if the error caused some harm. Rosers v State, 550 SV.3d 190, 191 (Tex. Crim. App. 2018); Almanza v.
State, 686 S.W.2d 157, 171 (Tex. Crim. App. 1985) (op. on reh'g). "Some harm" means actual harm and not

merely a theoretical complaint. Rogers, 550 S.V.3d ar 191. There is no burden of proof associated with the

harm evaluation. Id. This evaluation entails a review of the whole record, including the jury charge, [*9]
contested issues, weight ot the probative evidence, arguments ot counsel, and other relevant information. Id

ar 192.

Here, unlike in Arfeaga where the appellant was not married when he committed the sexual assault, the record
demonstrates that Senn was married to someone other than Brenda at the time that he committed the sexual

assault. See 527 S. W34 ar 339 ("Arteaga was not married duning the period of abuse . . . ."). Although the jury

t

charge did not detine "prohibited trom marrying," the jury had betore it the uncontested evidence ot Senn's

ﬂlﬂl‘l‘iﬂgﬁ‘. ]i(‘ﬁ‘llSG .

8The abstract portion of the charge i dreage included Texas Family Code Secrion 6.201, which defines when a marriage is void based on
consanguinity. 5271 S.WW.3d at 332-34; see ako Tex. Fam. Code Ann. [ 6.201. That Section—like Penal Code Section 25.01, which does not include

marrying a person in consanguinity as prohibited bigamous conduct—does not define a criminal offense. The application portion, however, did

not mention the consanguinity statute, and "the jury was instructed that it could convict Arteaga only under the circumstances alleged in the

indictment (i.e., that Arteaga was "prohibited from marrying' his daughter)." Id. ar 332,
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Whether Brenda had a mental disease or defect was a hotly contested issue, but the State did not specitically
argue that Brenda was a person whom Senn was prohibited trom marrying due to her mental capacity. See

generally Tex. Fam. Code Ann. [ 6.108 (stating that court may grant an annulment of a marriage to a party to the

marriage if the other party did not have the mental capacity to consent to marriage or to understand the
nature of the marriage ceremony because of a mental disease or defect). Instead, in its opening statement the
State mentioned Brenda's inability to do certain tasks on her own due to her diagnosis of "mild mental
retardation” and then tied its closing argument [¥10] about Brenda's mental capacity to the language in the
sexual-assault charge by stating that Brenda is "a person with a mental disease or defect” and that Senn had
known that her whole life "because he's her dad."? The State then moved on to the special issue, stating that
[a]s to the Special Issue, we request that you answer, "We do," that [Senn| was a person who was
prohibited from marrying [Brenda]. Why was he prohibited trom martying hetr? Look at State's Exhibit 2
[Senn's marriage license]. He was married to somebody else. You heard testimony [about] that, and here's

the marriage license.

The detense in its closing argument attempted to rebut the evidence that Brenda had a mental disease ot
defect. And with regard to the special issue, defense counsel pointed out in its opening statement that the
State must prove a "prohibited marital relationship" and argued in closing,
So in other words, the State's brought you testimony and evidence that Michael was, in fact, married. You
have not heard any evidence, and . . . [tJhere's nothing in this charge that tells you it's illegal tor someone
who's married then to marry or purport to marry or live with someone else under the appearance of being

married.
The State argued in rebuttal, "If you're married to somebody else, you can't marry [Brenda]."

In considering any other relevant information in the record, we note that the record retlects that the jurors

sent one note requesting all submitted evidence, which would have included Senn's marriage license.

After performing the harm analysis prescribed for objected-to charge error, we conclude that the error in the
charge did not cause Senn actual harm because the [¥12] uncontested evidence showed that he was married

and was therefore prohibited from marrying Brenda. See Rogers, 550 S.0V.3d ar 191. Accordingly, we overrule

Senn's tourth issue.

IV. Section 22.011(%) is not Unconstitutional as Applied to Senn!?

?The jury charge on the sexual-assault count stated,

Now bearing in mind the foregoing mstructions, if you believe from the evidence beyond a reasonable doubt, that on or about the 1st day of
May 2011, in Tarrant County, Texas, the defendant, Michael Ray Senn, did intentionally or knowingly cause the penetration of the female
sexual organ of [Brenda] by inserting defendant's penis in [Brenda's] female sexual organ without the consent of [Brenda], and [Brenda] /s @
person who[m] the defendant Enaws that as a result of mental disease or defect [Brenda] was at the time of the sexual assault mcapable of appraising the
nature of the act or of resisting [¥11] it, then you will find [the] defendant guilty of sexual assault as charged in Count One of the indictment.

[Emphasis added ]

0Tn the petition for discretionary review for Sexs II, Senn did not challenge this court's constitutional holdings in Seun I. The Court of Criminal
Appeals did not discuss those holdings in Sexn IT and vacated this court's judgment only, not its opinion. But in his brief to the Court of Criminal
Appeals challenging Sennz 117, Senn argued that the Sewn I constitutional holdings were premised on this court's mistaken view of the Section
22.011(f) enhancement; thus, those claims should be remanded also. The Texas Court of Criminal Appeals remanded this case to us "for
consideration of [Senn's] remaining claims." See Lopez, 600 5.1 3d at 50. Therefore, we address Senn's second and third issues that raise as-applied
challenges to Section 22.011(1).
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In his second issue, Senn argues that Seczion 22.071(f) is unconstitutionally vague as applied to him in violation

of his right to due process under the Fifth and Fourteenth Amendments to the United States Constitution.'* In his

third i1ssue, Senn argues that Section 22.011(f), as applied to him, violates equal protection under the Fourieent)

Amendment to the United States Constitution.'> We discuss each of these constitutional challenges below.

A. Standard of Review

An as-applied challenge to the constitutionality of a statute asserts that a statute, although generally
constitutional, operates unconstitutionally as to the claimant because of his particular circumstances. Faust 1.
State, 491 S.W'.3d 733, 743 (Tex. Crim. App. 2015). When reviewing the constitutionality of a statute, we
presume that the statute is valid and that the legislature acted reasonably in enacting it. Id ar 743-44. A

challenger to the constitutionality of a statute has the burden to establish its unconstitutionality. Sare ».
Rossean, 396 S.W.3d 550, 557 (Tex. Crim. App. 2013).

B. Section 22.011(1), as Applied to Senn, is not Unconstitutionally Vague and Therefore does not

Violate Due Process

1. The Law on Reviewing a Vagueness Challenge

To withstand a vagueness challenge, [¥13] a criminal statute must give a person ot ordinary intelligence a
reasonable opportunity to know what is prohibited. Kolender v. Lawson, 461 U.S. 352, 357, 103 S. Ct 1855,
1858, 75 L. Ed. 2d 903 (1983), Grayned v. Rockford, 408 U.S. 104, 108, 92 §. Ct. 2294, 2298-99, 33 1. Ed. 24 222
(1972); Long v. State, 931 S.W.2d 285, 287 (Tex. Crim. App. 1996). Further, the law must establish determinate
guidelines tor law enforcement. Long, 937 SV 2d at 287.

A statute 1s not rendered unconstitutionally vague merely because words or terms are not specitically defined.
Enoelking v. State, 750 S.W.2d 213, 215 (Lex. Crom. App. 1988); Abearn v. State, 588 S.W.2d 327, 338 (Lex. Crim.
App. [Panel Op.] 1979). Instead, undetined terms in a statute are to be given their plain and ordinary meanings,

and words defined in dictionaries and with meanings so well-known as to be understood by a person of
ordinary intelligence are not considered vague and indetinite. Watson 1. State, 369 S 34 865, 870 (Tex. Crim.
App. 2012); see Tex. Gor't Code Ann. § 311.017(a) (providing that statutory "[w]ords and phrases shall be read in

context and construed according to the rules of grammar and common usage").

When a court analyzes a statute pursuant to a vagueness challenge and when, as here, no First Amendment

rights are involved, the reviewing court "need only scrutinize the statute to determine whether it is

impermissibly vague as applied to the challenging party's specitic conduct." Bywum v. State, 767 S.0V.2d 769,

Senn also relies on due-course-of-law language within the Texas constitution but does not argue that the Texas constitution provides greater

protection than the federal constitution. See Tex. Consz. arr. I, § 79. Thus, we will analyze his due-process claim solely on federal grounds. See Muniz

v State, 851 S.W.2d 238, 251-52 (Tex. Crim. App. 1993) (holding that failure to provide a rationale for interpreting state constitution more broadly

than federal constitution and failure to provide separate substantive analysis for state ground forfeits state ground).

12Senn also relies on equal-rights language within the Texas constitution but does not argue that the Texas constitution provides greater protection
than the federal constitution. See Tex. Const. art. I, [ 3(a). Thus, we will analyze his equal-protection claim solely on federal grounds. See Muniz, 8§51
SV 2d ar 251-52.
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774 (Tex. Crim. App. 1989). The challenging party bears the burden to establish that the statute is
unconstitutional as applied to him; that it might be unconstitutional as applied to others is not sutficient. See
Vwong . State, 830 S.W.2d 929, 941 (Tex. Crim. App. 1992). We must look at an appellant's [¥14] conduct
alone and then examine whether that conduct was clearly prohibited by the statute. Cain v, State, 855 SV 24
714, 718 (Tex. Crim. App. 1993).

2. Senn's Vagueness Challenges

Senn challenges the statute as unconstitutionally vague due to (1) lack of notice and (2) "standardless"
enforcement. See Jobnson v. United States, 576 U.S. 591, 595, 135 8. Ct. 2551, 2556, 192 1. Ed. 2d 569 (2015)
(citing Kolender, 461 U.S. ar 357-58, 103 S. Cr. at 1858). Senn contends that the statute is ambiguous as to its

swath regarding the type of prohibited conduct and the person (i.e., the actor or the victim) who is married.

We address each of his grounds below.

a. Section 22.011(f) Provides Fair Notice of the Prohibited Conduct

Senn argues that "the statute fails to provide adequate notice that being married will subject an ottender to a
significantly greater punishment for a sexual assault than a single person." Senn contends that "Section
22.011(f) specitically indicates that the enhancement applies if the 'victim was a person whom the actor was
prohibited trom marrying . . . wnder Section 25.01"™ and that "[t]eviewing [Section] 22.011(f) alongside [Section]
25.07 would seem to lead an ordinary individual to believe that he must be engaged in a bigamous relationship

to be subjected to the higher penalty.”

After our imitial opinton was handed down, the Texas Court ot Criminal Appeals performed a detailed
statutory-construction analysis of Section 22.071(f) in Arfeaga and then reiterated [*15] parts of that analysis in
Lopez. See Lopez, 600 S.WV.3d at 46-47; Arteaga, 521 S.W.3d ar 335-37. The court explained that "[t]he key to the

analysis is the phrase 'prohibited from' and how it is used in the statute." Arfeasa, 521 S.W.3d at 335. In

addressing the issue of whether the "prohibited from marrying or purporting to marry" enhancement of
Section 22.011(f) was limited to bigamy under Section 25.01 or also included the Texas Family Code's ban on
marrying a close relative, the court determined that Section 22.071(f) was ambiguous on this point. Lopes, 600
SW.3d at 4647 (citing Arfeaga, 521 S.W.3d at 332-33, 335-36, and Tex. Fam. Code Ann. § 6.207). The court
resolved this grammatical ambiguity by examining the bigamy statute—Secszion 25.0/—in conjunction with
Section 22.011(f). Id._ar 47 (ctting Arteaga, 521 S.WV.3d ar 336). The court noted that the bigamy statute prohibits

a person from engaging in six types of conduct and reasoned that Section 22.017(f)'s use of the phrase

"prohibited from" incorporated all six bigamy prohibitions. Id. (citing Arfeaga, 521 S.WV.3d ar 336, and Tex.
Penal Code Ann. [ 25.01). Atter reading Section 22.011(f) together with Section 25.01, the court concluded that

the legislature intended tor the State, when enhancing punishment under Seczion 22.071(f), to prove only tacts

that would constitute Section 25.07 bigamy if the actor were to marry or purport to marry the victim or were to
live with the victim under the appearance ot being married. Senn's constitutional argument reasons that a

person of ordinary intelligence would not understand Seczion 22.071(f) to have such a [¥16] meaning.

L}

We conclude that the phrase "prohibited from martrying . . . under Setion 25.07" is composed of common
words, such that a person of ordinary intelligence would be put on fair notice of what conduct violates the
statute. The language "was prohibited from marrying” as used in Section 22.077(f) 1s not ambiguous when read

with Section 25.01, which lists the six types of conduct that a person is prohibited from engaging in. This
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language focuses on the victim's or perpetrator’s status, not whether a bigamy offense actually occurred. Here,
looking at Senn's conduct alone, as we are required to do i an as-applied challenge, we note that he

committed sexual assault while he was married to someone other than the victim. See Cain, §55 S.1V.2d at 718§.

As discussed in the analysis of Senn's first issue, the State put on evidence of the preceding facts to prove up
the enhancement—that Senn was legally married to someone other than Brenda at the time of the sexual
assault and thus was prohibited trom marrying Brenda. See Tex. Penal Code Ann. § 22.011(f); Lopez, 600 S. V. 3d

at 46. Section 22.011(f) 1s theretore not vague as applied to Senn because, as a person of ordinary intelligence,

he had fair notice that the offense ot sexual assault might be elevated to a first-degree telony should he

commit that oftense against a person [¥17] he was prohibited trom marrying for the reasons enunciated in
Section 25.01.13

b. Section 22.011(f) does not Encourage Arbitrary or "Standardless' Enforcement

Senn further argues that he was subjected to "standardless" enforcement in this case because his "status as
[Brenda's] biological father also rendered him subject to the enhancement."!* Essentially, Senn argues that
Section 22.071(f) 1s vague because it does not list every type of marital prohibition that will trigger
enhancement.

The vagueness doctrine, however, "is not a principle designed to convert into a constitutional dilemma the
practical difticulties in drawing criminal statutes both general enough to take into account a vagiety of human
conduct and suttficiently specitic to provide tair warning that certain kinds of conduct are prohibited." Colen 1.
Kentucky, 407 U.S. 104, 110, 92 S. Ct. 1953, 1957, 32 1. Ed. 2d 584 (1972). Instead, a statute is not vague if it

contains objective criteria for determining what conduct 1s prohibited. See Watson, 369 S W 3d ar §77.

Here, Section 22.071(f) specitically mentions Section 25.01, which contains objective criteria alerting an actor to
the type of situation in which a sexual assault may be enhanced to a first-degree telony. See 7id. The Texas
Court of Criminal Appeals in Areaga, and as reiterated recently in Lopeg, has held that the version ot Section
22.071(f) that was in ettect [¥18] when Senn committed the sexual assault was limited to bigamy and did not
encompass sexual conduct that is prohibited by consanguinity. The fact that Senn was also prohibited from
marrying Brenda because she was his daughter does not make Section 22.071(f) vague as applied to him. Cf.
Earls v. State, 707 S.W.2d 82, 86-87 (Tex. Crim. App. 1986) (stating that the fact that a person's conduct violates

two patts of a statute or even two different statutes does not make the statute vague as long as the proscribed

conduct is described so as to give a person tair notice that it violates the statute); Sraze 1. Empey, 502 5.1V 3d
186, 193-94 (Tex. App—Fort Worth 2016, no pet.) (holding that Penal Code Section 31.03(e)(4)(I') does not violate

due process and does not encourage arbitrary and discriminatory entorcement merely because the prosecutor

can choose between pursuing alternative but clearly-detined penalties that may apply to the same act of thett).
Because Section 22.011(f) i1s general enough to take into account a variety ot human conduct and sutticiently

specific to provide fair warning that the actor will be penalized more harshly if he is prohibited from marrying

13 Senn also argues that the statute is ambiguous because "[i]t is unclear whether the statute provides for harsher penalty only where the defendant
is married, . . . only where the victim is married, or both." But in analyzing Senn's as-applied challenge, we focus our analysis on his conduct, not

on whether the statute is unconstitutionally vague under other scenarios. See Cain, 855 S.W.2d at 718; Bynuwm, 767 S.W.2d at 774.

“Senn also argues within this section of his brief that "the jury instructions failed to provide any direction as to the type of marital prohibition

[that] triggers liability under the statute." We addressed this argument above within the charge-error analysis.
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the victim—as Senn is here—it is not vague as applied to Senn and therefore does not permit arbitrary
enforcement. See Colten, 407 U.S. at 110, 92 8. Ct ar 1957, Watson, 369 S.W.3d at 871.

3. Section 22.011(f) is not Unconstitutionally Vague as Applied to Senn

Because Senn has not satistied his burden to [¥19] show that Section 22.077(f) 1s unconstitutionally vague
specifically as applied to his conduct, we hold that Section 22.071(f) is not unconstitutionally vague as applied
to him and therefore does not violate due process. See generally Estes v. State (Estes 111), 566 SV .3d 342, 34748
(Texc. App—Fort Worth 2018, no pet.) (op. on remand) (holding that Section 22.071(f) did not violate substantive

due process as applied to Estes because "the enhanced-punishment scheme triggered by Estes's marital status

at the time of the oftenses did not directly limit or substantially interfere with his right to marq").15 We

overrule Senn's second issue.

C. Section 22.011(1), as Applied to Senn, does not Violate Equal Protection

When we addressed Senn's as-applied equal-protection challenge to Section 22.071(f) in Senn I, the Texas Court
of Criminal Appeals had ruled only on whether Section 22.071(f) was tacially constitutional. See Rossean, 396

SW.3d ar 558. Since then, the Texas Court of Criminal Appeals has addressed an as-applied equal-protection
challenge to Section 22.011(f) and has concluded that the statute is rationally related to the compelling interest
that the State has in protecting children trom sexual abuse. See Estes 11, 546 S.WW.3d ar 694, 700, 706. In Estes 11,
the appellant had engaged in a sexual relationship with a tourteen-year-old girl while he was married to
someone else. Id. ar 694. The Court of Criminal Appeals held that Section 22.011(f), as applied to Estes—

a [*¥20] married man who was convicted of sexual assault—was rationally related to the State's interest in

protecting children from sexual exploitation. Id. a7 700, 706. Because the basic facts betore us are the same as

those in Esfes—a married man was convicted ot sexual assault—we tollow suit and hold that Sectzon 22.071f)
as applied to Senn is rationally related to the State's interest in protecting children from sexual exploitation. See

id. Accordingly, we overrule Senn's third issue.

V. Conclusion

Having addressed and overruled each ot the tour issues that Senn raised in his initial brief, we attirm the trial

court's judgments.
/s/ Dabney Bassel
Dabney Bassel
Justice

Do Not Publish

Tex. R._App. P. 47.2(h)

15 The initial opinion from this court, Estes v. Stare (Estes 1), 487 S.W.3d 737 (Tex. App—Forr Worth 2016), was reversed by the Court of Criminal
Appeals. See Estes v. State (Estes IT), 546 S.W.3d 691 (Tex. Crim. App. 2018).
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Delivered: October 15, 2020

End of Document

Page 11 of 11



APPENDIX B

(Order from the Texas Court of Criminal Appeals Denying Petition for
Discretionary Review)



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS FILE COPY

P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

5/12/2021 COA No. 02-15-00201-CR

SENN, MICHAEL RAY Tr. Ct. No. 1308222R PD-1061-20

On this day, the Appellant's petition for discretionary review has been refused.
Deana Williamson, Clerk

2ND COURT OF APPEALS CLERK
DEBRA SPISAK

401 W. BELKNAP, STE 9000

FORT WORTH, TX 76196

* DELIVERED VIA E-MAIL *



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS FILE COPY

P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

5/12/2021 COA No. 02-15-00201-CR

SENN, MICHAEL RAY Tr. Ct. No. 1308222R PD-1061-20

On this day, the Appellant's petition for discretionary review has been refused.
Deana Williamson, Clerk

STATE PROSECUTING ATTORNEY
STACEY SOULE

P. 0. BOX 13046

AUSTIN, TX 78711

* DELIVERED VIA E-MAIL *



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS FILE COPY

P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

5/12/2021 COA No. 02-15-00201-CR

SENN, MICHAEL RAY Tr. Ct. No. 1308222R PD-1061-20

On this day, the Appellant's petition for discretionary review has been refused.
Deana Williamson, Clerk

DISTRICT ATTORNEY TARRANT COUNTY
SHAREN WILSON

401 WEST BELKNAP

FORT WORTH, TX 76196

* DELIVERED VIA E-MAIL *



OFFICIAL NOTICE FROM COURT OF CRIMINAL APPEALS OF TEXAS FILE COPY
P.O. BOX 12308, CAPITOL STATION, AUSTIN, TEXAS 78711

5/12/2021 COA No. 02-15-00201-CR
SENN, MICHAEL RAY Tr. Ct. No. 1308222R PD-1061-20

On this day, the Appellant's petition for discretionary review has been refused.
Deana Williamson, Clerk

WILLIAM BIGGS

WILLIAM R. BIGGS, PLLC
115 W. 2ND ST, SUITE 202
FORT WORTH, TX 76102
* DELIVERED VIA E-MAIL *



APPENDIX C

(Trial court judgment in Case No. 1308222, 213th District Court,
Tarrant County, Texas )



® -

CASE No. 1308222R CouNT ONE
INCIDENT NO./TRN: 9133566313

THE STATE OF TEXAS § IN THE 213TH DISTRICT COURT
§
V. §
§ _
MICHAEL RAY SENN § TARRANT COUNTY, TEXAS
§
§
STATE ID No.: TX50180004 ' §
JUDGMENT OF CONVICTION BY JURY
Judge Presiding:  HON. LOUIS E. STURNS pote Julgment  6/11/2015
) S EN WILSON Attorney for WILLIAM REYNOLDS BIGGS
Attorney for State: TA_ MLA S RAY Defendant: SCOTT BROWN
ERIN W COFER '
Offense for which Defendant Convicted: )
SEXUAL ASSAULT BIGAMY
Charging Instrument: Statute for Qffense;
Indictment 22.011(F) PC
Date of Qffense:
5/1/2011
Degree of Offense: Plea to Offense:
1ST DEGREE FELONY NOT GUILTY
Yexdict of Jury: Findings on Deadly Weapon:
Guilty N/A
Plea to Special Issue No. 1: Plea to 204 Enhancement/Habitual Paragraph:
Not True N/A
Findings on Special Issue No. 1: Findings on 2rd Enhancement/Habitual Paragraph:
“We Do” N/A
Punishment Assessed by: Date Sentence Imposed: i  Date Sentence to Commence:
Jury 6/11/2015 6/11/2015
Furishment and Place LIFE Institutional Division, TDCJ |

THIS SENTENCE SHALL RUN CONCURRENTLY.

D SENTENCE OF CONFINEMENT SUSPENDED, DEFENDANT PLACED ON COMMUNITY SUPERVISION FOR N/A.

~ Fine; Court Costs: Restitution: Restitution Pavable to:
N/A . $549.00 N/A [ VICTIM (see below) [] AGENCY/AGENT (see below)

Attachment A, Order to Withdraw Funds, is incorporated into this judgment and made a part thereof.

Sex Offender Registration Requirements do not apply to thé Defendant. TEX. CODE CRIM. PROC. chapter 62.
The age of the victim at the time of the offense was N/A .

If Defendant is to serve sentence in TDCJ, enter incarceration periods in chronological order.

Time From: 11/16/2012 To: 6/11/2015

Credited: If Defendant is to serve sentence in county jail or is given credit toward fine and costs; enter days credited below.
N/A Days Notes: N/A

All pertinent information, and ts indicated above are incorporated into the language of the judgment below by reference.

This cause was called for trial in TARRANT County, Texas. The State appeared by her District Attorney.
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Counsel / Waiver of Counsel (select one)
X Defendant appeared in person with Counsel. .
D Defendant knowingly, intelligently, and voluntarily waived the right to representation by counsel in writing in open court.

It appeared to the Court that Defendant was mentally competent and had pleaded as shown ahove to the charging
instrument. Both parties announced ready for trial. A jury was selected, impaneled, and sworn. The Indictment was read to
the jury, and Defendant entered a plea to the charged offense. The Court received the plea and entered it of record.

The jury heard the evidence submitted and argument of counsel. The Court charged the jury as to its duty to determine
the guilt or innocence of Defendant, and the jury retired to consider the evidence. Upon returning to open court, the jury
delivered its verdict in the presence of Defendant and defense counsel, if any.

The Court received the verdict and ORDERED it entered upon the minutes of the Court.

Punishment Assessed by Jury / Court / No election (select one
Jury. Defendant entered a plea and filed a written election to have the jury assess punishment. The jury heard evidence
relative to the question of punishment. The Court charged the jury and it retired to consider the question of punishment. After due
deliberation, the jury was brought into Court, and, in open court, it returned its verdict as indicated above.

C] Court. Defendant elected to have the Court assess punishment. After hearing evidence relative to the question of punishment,
the Court assessed Defendant’s punishment as indicated above. ‘ ’

[] No Election. Defendant did not file a written election as to whether the judge or jury should assess punishment. After hearing
evidence relative to the question of punishment, the Court assessed Defendant’s punishment as indicated above. v

The Court FINDS Defendant committed the above offense and ORDERS, ADJUDGES AND DECREES that Defendant
is GUILTY of the above offense. The Court FINDS the Presentence Investigation, if so ordered, was done according to the
applicable provisions of TEX. CODE CRIM. PROC. art. 42.12 § 9. ‘

The Court ORDERS Defendant punished as indicated above. The Court ORDERS Defendant to pay all fines, court costs,
and restitution as indicated above, ‘ .

Punishment Options (select one)

Confinement in State Jail or Institutional Division. The Court ORDERS the authorized agent of the State of Texas or
the Sheriff of this County to take, safely convey, and deliver Defendant to the Director, Institutional Division, TDCJ. The
Court ORDERS Defendant to be confined for the period and in the manner indicated above. The Court ORDERS Defendant
remanded to the custody of the Sheriff of this county until the Sheriff can obey the directions of this sentence. The Court
ORDERS that upon release from confinement, Defendant proceed immediately to the Tarrant County District Clerk. Once
there, the Court ORDERS Defendant to pay, or make arrangements to pay, any remaining unpaid fines, court costs, and
restitution as ordered by the Court above.

[] County Jail Confinement / Confinement in Lieu of Payment, The Court ORDERS Defendant immediately committed to
the custody of the Sheriff of County, Texas on the date the sentence is to commence. Defendant shall be confined in the County
Jail for the period indicated above. The Court ORDERS that upon release from confinement, Defendant shall proceed
immediately to the . Once there, the Court ORDERS Defendant to pay, or make arrangements to pay, any remaining unpaid
fines, court costs, and restitution as ordered by the Court above. :

[] Fine Only Payment. The punishment assessed against Defendant is for a FINE ONLY. The Court ORDERS Defendant to ,

proceed immediately to the Office of the County. Once there, the Court ORDERS Defendant to pay or make arrangements to pay ‘

all fines and court costs as ordered by the Court in this cause.

Execution / Suspension of Sentence (select one)
The Court ORDERS Defendant’s sentence EXECUTED. :
[] The Court ORDERS Defendant’s sentence of confinement SUSPENDED. The Court ORDERS Defendant placed on community
supervision for the adjudged period (above) so long as Defendant abides by and does not violate the terms and conditions of
community supervision. The order setting forth the terms and conditions of community supervision is incorporated into this
judgment by reference.

The Court ORDERS that Defendant is given credit noted above on this sentence for the time spent incarcerated.

Furthermore, the following special findings or orders apply:
TO BE SERVED CONCURRENTLY WITH SENTENCE RENDERED IN TARRANT COUNTY.

SPECIAL ISSUE NO 1: JURY AFFIRMATELY FINDS, AT THE TIME OF THE OFFENSE OF SEXUAL ASSAULT,
BRITTANY SENN WAS A PERSON WHOM THE DEFENDANT WAS PROHITED FROM LIVING UNDER THE
APPEARANCE OF BEING MARRIED.

Signed and entered on 6/15/2015

JUDGE PRESIDING

Notice of Appeal filed on : 6/11/15
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