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QUESTION PRESENTED

Whether certain records relating to petitioner’s
prior military service were “relevant official service de-
partment records” for purposes of 38 C.F.R. 3.156(¢)(1),
so that petitioner should have received reconsideration
and an earlier effective date for his veteran’s benefits.
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No. 21-465
JAMES L. KISOR, PETITIONER

.

DENIS R. MCDONOUGH, SECRETARY OF VETERANS
AFFAIRS

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS
FOR THE FEDERAL CIRCUIT

BRIEF FOR THE RESPONDENT IN OPPOSITION

OPINIONS BELOW

The opinion of the court of appeals (Pet. App. 1a-42a)
is reported at 995 F.3d 1316. The order of the court of
appeals denying rehearing and rehearing en banc (Pet.
App. 43a-105a) is reported at 995 F.3d 1347. A prior
opinion of the court of appeals is reported at 869 F.3d
1360. The opinion of the Court of Appeals for Veterans
Claims is not reported in the Veteran Appeals Reporter
but is available at 2016 WL 337517.

JURISDICTION

The judgment of the court of appeals was entered on
April 30, 2021. On March 19, 2020, this Court extended
the time within which to file any petition for a writ of
certiorari due on or after that date to 150 days from the
date of the lower-court judgment, order denying discre-
tionary review, or order denying a timely petition for
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rehearing. The effect of this Court’s order was to ex-
tend the deadline for filing a petition for a writ of certi-
orari in this case to September 27, 2021. The petition
was filed on September 24, 2021. The jurisdiction of this
Court is invoked under 28 U.S.C. 1254(1).

STATEMENT

1. The Department of Veterans Affairs (VA) admin-
isters a program to provide monetary benefits to veter-
ans who become disabled as a result of their military
service. See 38 U.S.C. 301(b); 38 U.S.C. 1110, 1131
(2006); Henderson ex rel. Henderson v. Shinsekt,
562 U.S. 428, 431 (2011). Claims for benefits are re-
ceived and processed by a VA regional office, which ren-
ders an initial decision. See Henderson, 562 U.S. at 431.
A veteran who is dissatisfied with the regional office’s
decision may seek de novo review by the Board of Vet-
erans’ Appeals (Board), a component of the VA. See
1bid.; see also 38 U.S.C. 301(c)(5), 7101 et seq.

A claimant who is dissatisfied with the Board’s deci-
sion may appeal to the United States Court of Appeals
for Veterans Claims (Veterans Court), an Article I court
that has exclusive jurisdiction to review decisions of the
Board. 38 U.S.C. 7252, 7266. Any party may in turn
appeal the Veterans Court’s decision to the Federal Cir-
cuit, 38 U.S.C. 7292(a), which has jurisdiction to “decide
all relevant questions of law, including interpreting con-
stitutional and statutory provisions,” 38 U.S.C.
7292(d)(1).

2. Generally speaking, a veteran is entitled to
monthly monetary benefits if he or she is disabled be-
cause of injury or disease incurred “in the line of duty”
during military service. 38 U.S.C. 1110 (2006) and
38 U.S.C. 1114, 1131, 1134. With certain exceptions,
these payments generally run from an effective date
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tied to the VA’s receipt of the veteran’s claim for bene-
fits. 38 U.S.C. 5110(a) (2006); see 38 U.S.C. 5110(b)-(n).

As relevant here, VA regulations authorize the
agency either to “reopen” or to “reconsider” final claims
decisions in light of additional evidence. 38 C.F.R. 3.156.
A claimant may “reopen a finally adjudicated claim by
submitting new and material evidence.” 38 C.F.R.
3.156(a).! Evidence is new if it has “not previously [been]
submitted to agency decisionmakers”; it is material if,
when considered alone or with other evidence, it “relates
to an unestablished fact necessary to substantiate the
claim.” Ibid. If a closed claim is later reopened and is
ultimately granted based on new and material evidence,
the effective date of the award is the “[d]ate of receipt of
[the] new claim or [the] date entitlement arose, which-
ever is later.” 38 C.F.R. 3.400(q)(2).

Alternatively, the VA will “reconsider” a claim if it
receives “relevant official service department records
that existed,” but that “had not been associated with the
claims file,” when the agency previously decided a
claim. 38 C.F.R. 3.156(c)(1). Such records include
“[s]ervice records that are related to a claimed in-
service event, injury, or disease, regardless of whether
such records mention the veteran by name.” 38 C.F.R.
3.156(c)(1)(i). When the VA awards benefits after re-
considering a claim, the effective date of the award is

1" A revised version of 38 C.F.R. 3.156(a) took effect in February
2019. See 84 Fed. Reg. 2449 (Feb. 7, 2019); 84 Fed. Reg. 138, 169
(Jan. 18, 2019). Unless otherwise noted, all citations in this brief
refer to the version of the regulations that was in effect in 2018.
Various statutory changes effective February 19, 2019, do not apply
to this case. See Veterans Appeals Improvement and Moderniza-
tion Act of 2017, Pub. L. No. 115-55, 131 Stat. 1105; 84 Fed. Reg. at
2449,
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“the date entitlement arose or the date VA received the
previously decided claim, whichever is later.” 38 C.F.R.
3.156(c)(3). The reconsideration provision thus serves
as an “exception to the general effective date rule,” al-
lowing the effective date of an award to “relate back to
the original claim or date entitlement arose even though
the decision” has previously become final. 70 Fed. Reg.
35,388 (June 20, 2005).

3. This case arises from administrative proceedings
on petitioner’s claim for veteran’s benefits for posttrau-
matic stress disorder (PTSD). To establish that disabil-
ity, a claimant must show (1) “medical evidence diagnos-
ing the condition”; (2) an “in-service stressor,” such as
experience in combat; and (3) “a link, established by
medical evidence, between current symptoms and [the]
in-service stressor.” 38 C.F.R. 3.304(f).

a. Petitioner served in the Marine Corps from 1962
to 1966 and fought in the Vietnam War. Pet. App. 5a.
In 1982, he filed a claim for disability benefits for PTSD.
Ibid. The evaluating psychiatrist noted that petitioner
had been involved in a “major ambush which resulted in
13 deaths” in his company during “Operation Harvest
Moon.” Ibid. (citation omitted). After considering
these and other facts, the psychiatrist diagnosed him
with “a personality disorder as opposed to PTSD.” Ibid.
(citation omitted). In 1983, the VA regional office re-
viewed the evidence, concluded that petitioner’s claim
of PTSD was “not shown by evidence of record,” and
denied his claim for benefits. C.A. App. 23 (capitaliza-
tion altered); see 38 C.F.R. 4.127 (1983) (“[P]lersonality
disorders will not be considered as disabilities.”); see
also Pet. App. ba-6a. Petitioner filed a notice of disa-
greement, but the denial became final after he failed to
perfect an appeal. Pet. App. 6a.
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b. In 2006, petitioner moved to reopen his claim.
Pet. App. 6a. While the motion was pending, petitioner
submitted a 2007 psychiatric evaluation that diagnosed
him with PTSD, and a VA examiner confirmed that di-
agnosis. Ibid. Petitioner also submitted Department of
Defense records regarding his military service, medals,
and combat history. Ibid. The VA regional office re-
viewed petitioner’s submissions, along with the evi-
dence submitted with his original claim, and granted his
claim for benefits at a 50% disability rating effective
June 5, 2006—the date the agency had received peti-
tioner’s motion to reopen. Id. at 6a-7a. After petitioner
noted his disagreement with both the disability rating
and the effective date, the regional office increased his
disability rating, but did not change the effective date.
Id. at Ta.

c. Petitioner appealed to the Board, which held that
he was not entitled to an earlier effective date. Pet.
App. 7a. The Board observed that petitioner’s original
claim had been denied in 1983 “because he did not have
a diagnosis of PTSD” at that time. C.A. App. 81. It ex-
plained that June 5, 2006—the date the VA had received
petitioner’s motion to reopen—was the “earliest effec-
tive date” allowable for his award of benefits. Id. at 84.

Although petitioner had not raised the issue, the
Board noted that, as an alternative to seeking to reopen
his prior claim, petitioner instead might have sought re-
consideration of his claim under 38 C.F.R. 3.156(c)
based on service records submitted in connection with
his 2006 request “documenting petitioner’s participa-
tion in Operation Harvest Moon.” Pet. App. 8a; see d.
at 7a-8a. But the Board determined that the additional
service records at issue were not “relevant” to the orig-
inal denial of his claim in 1983 and therefore did not
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warrant reconsideration. C.A. App. 90; see Pet. App.
8a.

The first document was a page of personnel records,
which petitioner had submitted in 2006, noting that he
had “participat[ed] in Operation Harvest Moon” in
1965. C.A. App. 89 (capitalization altered); see id. at 16.
The second document, located by a VA official in 2007,
was an extract from the “daily log” of petitioner’s bat-
talion. Id. at 89; see Pet. App. 6a. As noted above, how-
ever, the psychiatrist who had evaluated petitioner with
respect to his original claim was aware of petitioner’s
participation in Operation Harvest Moon; petitioner’s
claim had been denied not based on any question re-
garding that participation, but “because there was no
diagnosis of PTSD.” Pet. App. 8a.

d. The Veterans Court affirmed for the same rea-
sons. 2016 WL 337517.

4. The court of appeals also affirmed. 869 F.3d 1360.
Petitioner contended that the Board had erred by inter-
preting the term “relevant official service department
records” in 38 C.F.R. 3.156(¢)(1) to mean “records that
countered the basis of the prior denial.” 869 F.3d at
1366 (citation omitted). He argued that prior service
records are “relevant” within the meaning of the regu-
lation as long as they are probative of “any fact that is
of consequence to the determination of the action.”
Ibid. (citation and emphasis omitted). The records at
issue here, he contended, were relevant to other criteria
for establishing a compensable disability. See ibid. The
court determined that the regulation was ambiguous,
but it deferred to the agency’s reasonable construction
of the rule under Bowles v. Seminole Rock & Sand Co.,
325 U.S. 410 (1945), and Auer v. Robbins, 519 U.S. 452
(1997). 869 F.3d at 1367-1369; see Pet. App. 4a.



7

5. This Court granted certiorari to decide “whether
[it] should overrule” Seminole Rock and Auer. 139 S. Ct.
2400, 2408. The Court declined to overrule those deci-
sions while “reinfore[ing] [the] limits” of the doctrine it
had recognized in those cases. Ibid. In particular, the
Court explained that “the possibility of deference can
arise only if a regulation is genuinely ambiguous * * *
even after a court has resorted to all the standard tools
of interpretation.” Id. at 2414. The Court further ex-
plained that deference is not warranted where “a court
concludes that an interpretation does not reflect an
agency’s authoritative, expertise-based, fair, or consid-
ered judgment.” Ibid. (brackets, citation, and internal
quotation marks omitted).

Applying those limits, this Court vacated the court of
appeals’ judgment and remanded the case for further
proceedings. The Court explained that the court of ap-
peals had been too quick to “declar[e] the regulation
ambiguous.” 139 S. Ct. at 2423. Although the govern-
ment had argued that the regulation unambiguously
supported the court of appeals’ judgment—and that re-
liance on Seminole Rock deference therefore was un-
necessary, see U.S. Br. 47-52, Kisor v. Wilkie, supra
(No. 18-15)—this Court declined to reach that question,
139 S. Ct. at 2424. Instead, the Court instructed that on
remand, the court of appeals should “seriously think
through” the government’s position, and any contrary
arguments asserted by petitioner, “[b]efore even con-
sidering deference.” Ibid. The Court instructed the
court of appeals to “make a conscientious effort to de-
termine, based on indicia like text, structure, history,
and purpose, whether the regulation really has more
than one reasonable meaning.” Ibid.
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6. a. On remand, both the government and peti-
tioner argued that the regulation was not genuinely am-
biguous. Pet. App. 9a. Applying the framework laid out
by this Court, the court of appeals agreed that “in the
context of § 3.156(c)(1), the term ‘relevant’ has only ‘one
reasonable meaning,” the meaning the Board attributed
toit.” Id. at 4a. That is, “in order to be ‘relevant’” for
purposes of reconsideration under Section 3.156(c), a
record must “speak to a matter in issue” in the original
claim proceeding. Ibid.

The court of appeals explained that this construction
made the most sense within the regulatory context. Un-
like the provision for reopening, which makes benefits
effective “no earlier than the date of the request for re-
opening,” Pet. App. 11a, “the effective date for an award
under § 3.156(c) is retroactive to the ‘date entitlement
arose or the date VA received the previously decided
claim,”” id. at 13a (quoting 38 C.F.R. 3.156(c)(3)). That
more generous effective date is available “only if the
award is ‘based all or in part on’ the newly identified
records.” Ibid. Butif particular records are duplicative
of those the VA considered in reaching its prior deci-
sion, or if the records speak “to an undisputed fact,”
then the claimant “could not obtain an award ‘based all
or in part on’” such records. Ibid. The court of appeals
accordingly concluded that relevant records must
speak, “directly or indirectly, to the basis for the VA’s
prior decision.” Ibid.

The court of appeals further explained that this un-
derstanding was consistent with the regulation’s pur-
pose of placing “a veteran in the position he would have
been [in] had the VA considered the relevant service de-
partment record before the disposition of his earlier
claim.” Pet. App. 13a (quoting Blubaugh v. McDonald,
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773 F.3d 1310, 1313 (Fed. Cir. 2014)). The court also
noted that its interpretation of the regulation was con-
sistent with its prior holding that, “in the context of vet-
eran’s benefits,” relevant evidence “is evidence that
‘must tend to prove or disprove a material fact.”” Ibid.
(quoting AZ v. Shinseki, 731 F.3d 1303, 1311 (Fed. Cir.
2013)).

Applying the regulation to the facts of this case, the
court of appeals agreed with the Board and the Veter-
ans Court that the records submitted in 2006 and 2007
“were not ‘relevant’ because they did not pertain to the
basis of the 1983 denial, the lack of a diagnosis of
PTSD.” Pet. App. 15a. Instead, the records simply ad-
dressed “a matter that was not in dispute: the presence
of an in-service stressor.” Id. at 16a; see id. at 10a. The
court declined petitioner’s invitation to “resort to the
‘pro-veteran canon’ of construction,” explaining that it
had already determined the regulation’s meaning
“through the use of ordinary textual analysis tools,” and
that there was “no remaining interpretive doubt.” Id.
at 17a (citation omitted).

Judge Reyna dissented. He would have held that un-
der Section 3.156(c), “relevant ... records” are those
that “address a necessary and unestablished element of
the claim as a whole,” even if they do not “address facts
expressly ‘in dispute.”” Pet. App. 28a. Judge Reyna
would have found that test for relevance satisfied here.
In his view, “regardless of whether the presence of [pe-
titioner’s] in-service stressor was ‘disputed’ by the VA,
it was not established at the time of the VA’s first deci-
sion.” Id. at 34a-35a. In addition, because Judge Reyna
found that the majority’s interpretation was not “unam-
biguously correct,” he would have relied on the pro-
veteran canon of construction. Id. at 38a.
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b. The court of appeals denied petitioner’s request
for rehearing en banc. Pet. App. 43a-45a. Five judges
joined one or both of two opinions concurring in the de-
nial of rehearing. See id. at 44a. Those opinions—by
then-Chief Judge Prost and Judge Hughes—set forth
the concurring judges’ views on the pro-veteran canon
of construction, and they explained that the clarity of
the regulation rendered the canon irrelevant to the
proper disposition of this case. See id. at 46a-67a
(Prost, C.J., concurring in the denial of the petition for
rehearing en banc); id. at 68a-72a (Hughes, J., concur-
ring in the denial of rehearing en banc). Judge Dyk also
concurred in the denial of rehearing en banec. He con-
cluded that the decision did not warrant en banc review
because “[s]ervice department records relevant to a
claim for benefits will continue to provide grounds for
reconsideration (and an earlier effective date) if they re-
late to a disputed claim element,” and that the pro-
veteran canon “simply is not relevant to the disposition
of this case.” Id. at 73a, 76a (Dyk, J., concurring in the
denial of rehearing en banc).

Judge O’Malley and Judge Reyna each dissented
from the denial of rehearing en bane, joined by each
other and by Judges Newman and Moore. Pet. App.
44a; see 1d. at 78a-104a.

DISCUSSION

Petitioner contends (Pet. 14-21) that, under 38 C.F.R.
3.156(c), his award of benefits should be made retroac-
tive to 1982, the date the VA received his initial claim.
The court of appeals correctly rejected that reading of
Section 3.156(c), and its decision does not conflict with
any decision of this Court or another court of appeals.
Further review is not warranted.
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1. a. As explained above (see pp. 3-4, supra), the
VA’s regulations distinguish between reopening a prior
claim for benefits on the basis of “new and material ev-
idence” not previously submitted to agency decision-
makers, 38 C.F.R. 3.156(a), and reconsidering a claim
on the basis of “relevant official service department rec-
ords that existed and had not been associated with the
claims file when VA first decided the claim.” 38 C.F.R.
3.156(c)(1). When a claim is reopened and then granted,
the veteran is generally entitled to benefits from the
date the VA received the claim to reopen or the date
entitlement arose, whichever is later. 38 C.F.R.
3.400(q)(2). By contrast, when a claim is reconsidered
and then granted “based all or in part” on previously
overlooked records, the veteran is generally entitled to
benefits from the date the VA received the previously
decided claim or the date entitlement arose, whichever
is later. 38 C.F.R. 3.156(c)(3).

In practice, Section 3.156(¢c) mandates an earlier ef-
fective date for a benefits award when “the veteran’s
claim was originally denied due to error or inattention
on the part of the government,” as where the VA fails to
consider pertinent service department records that ex-
isted at the time of the original denial. Sears v. Prin-
cipt, 349 F.3d 1326, 1331 (Fed. Cir. 2003), cert. denied,
541 U.S. 960 (2004). Section 3.156(c) thus serves to “en-
sure[ ] that a veteran is not denied benefits due to an ad-
ministrative error,” by placing the “veteran in the posi-
tion he would have been [in] had the VA considered the
relevant service department record before the disposi-
tion of his earlier claim.” Blubaugh v. McDonald, 773
F.3d 1310, 1313 (Fed. Cir. 2014).
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Here, the court of appeals correctly determined (as
had the VA) that, while petitioner’s 2007 PTSD diagno-
sis was new and material evidence that warranted reo-
pening, the additional service department records were
not “relevant,” 38 C.F.R. 3.156(c)(1), to the agency’s
1983 denial of petitioner’s claim for benefits, and thus
reconsideration and retroactive benefits were not ap-
propriate. The additional service department records
detailed petitioner’s service in Vietnam and his combat
participation in Operation Harvest Moon. Pet. App. 6a.
At the time of the original 1983 decision, however, it was
undisputed that petitioner had participated in Opera-
tion Harvest Moon during the Vietnam War. Id. at 14a,
16a. Indeed, the psychiatrist who examined petitioner
with respect to the original claim had documented that
fact. See ud. at 14a.

Petitioner’s original claim was denied because, not-
withstanding such participation, “he had no diagnosis of
PTSD” in 1983, and such a diagnosis was a prerequisite
to an award of benefits. Pet. App. 14a; see C.A. App. 23.
The additional service department records submitted in
2006 and 2007 do not show that petitioner had such a
diagnosis as of 1983. Instead, they simply further con-
firm what no one had previously disputed—that peti-
tioner had participated in Operation Harvest Moon.
The additional service department records thus were ir-
relevant to the dispositive defect in petitioner’s 1983
claim. Indeed, petitioner does not seriously dispute
that the VA would have denied the benefits for the same
reason in 1983 even if it had considered the additional
records.

Petitioner suggests that, because PTSD is a “‘differ-
ential diagnosis,”” the requirements of an in-service
stressor and a PTSD diagnosis “cannot so neatly be
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separated.” Pet. 20 (citation omitted). But as discussed
above, the records before the VA in 1983 already pro-
vided evidence of the same in-service stressor. Peti-
tioner “has not made any showing that the service rec-
ords at issue were relevant, even indirectly, to under-
mining the basis for the [VA’s] 1983 rejection of his
claim that he was suffering from PTSD, a rejection that
did not question [petitioner’s] experiences in the ser-
vice.” Pet. App. 10a. And while petitioner briefly sug-
gests (Pet. 20-21) that the existence of an in-service
stressor was disputed in 1983, that assertion is unpre-
served and inconsistent with petitioner’s prior argu-
ments to, and the understandings of, both this Court
and the court of appeals. See 139 S. Ct. at 2409, 2423,
869 F.3d at 1358; Pet. App. 10a; Pet. Reply Br. 19, Kisor
v. Wilkie, supra (No. 18-15); Pet. C.A. Br. 6-7. In any
event, even if it had been timely raised, petitioner’s as-
sertion that his participation in combat was disputed
would amount, at most, to a request for fact-bound error
correction that would not warrant this Court’s review.
Cf. Pet. App. 76a (Dyk, J., concurring in the denial of
rehearing en banc) (stating that disagreement between
the majority and dissent on this issue was “hardly a
ground for en banc review”).

In determining that petitioner was not entitled to re-
consideration, the court of appeals correctly interpre-
ted Section 3.156(c)(1). As this Court had instructed,
see 139 S. Ct. at 2424, the court of appeals considered
the text, structure, history, and purpose of the regula-
tion and determined that it does not have “more than
one reasonable meaning.” Ibid.; see Pet. App. 4a. Ra-
ther, “to be ‘relevant’ for purposes of reconsideration,
additional records must speak to the basis for the VA’s
prior decision.” Pet. App. 13a.
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The text of the regulation favors the court of appeals’
interpretation. The ordinary meaning of “relevant” is
“[h]aving a bearing on or connection with the matter at
hand.” The American Heritage Dictionary of the Eng-
lish Language 1483 (5th ed. 2016) (American Heritage),
see 13 The Oxford English Dictionary 561 (2d ed. 1989).
In legal usage, the term likewise ordinarily means “tend-
ing to prove or disprove a matter in issue.” Black’s Law
Dictionary 1481 (10th ed. 2014) (Black’s); cf. Fed. R.
Evid. 401. And as the court explained (Pet. App. 13a),
that same meaning applies in the context of veterans’
benefits, where evidence is “relevant” if it “tend[s] to
prove or disprove a material fact.” AZ v. Shinseki, 731
F.3d 1303, 1311 (Fed. Cir. 2013).

Under Section 3.156(c)(1), the “matter at hand”
American Heritage 1483, to which the additional rec-
ords must be “relevant,” 38 C.F.R. 3.156(c)(1), is wheth-
er to reconsider the VA’s prior decision denying the vet-
eran’s claim. The reason for the prior denial is thus the
“matter in issue,” Black’s 1481, or the “material fact,”
AZ, 731 F.3d at 1311. That is the most natural reading
of the first sentence of the regulation, which contem-
plates that the VA will “reconsider the claim” only if the
agency “receives or associates with the claims file rele-
vant” additional records. 38 C.F.R. 8.156(c)(1).?

2 That commonsense understanding of what it means for service
department records to be “relevant” in this context is consistent
with the use of that term elsewhere in the veterans’ benefits scheme.
For example, the VA has a duty to make reasonable efforts to obtain
“relevant private records” identified in a veteran’s claim. 38 U.S.C.
5103A(b)(1). A record does not qualify as relevant unless it has “a
reasonable possibility of helping to substantiate the veteran’s
claim.” Golz v. Shinseki, 590 F.3d 1317, 1321 (Fed. Cir. 2010).
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The role of 38 C.F.R. 3.156(¢)(1) within the overall
regulatory scheme reinforces that reading. As ex-
plained above, the hallmark of reconsideration (as dis-
tincet from reopening) of a prior claim is that the VA con-
cludes that its prior decision was incorrect ab initio—
1.e., that the VA might have reached a different result
at the time of its prior decision if it had considered the
additional records. Cf. 38 C.F.R. 3.156(c)(2) (providing
that the VA will not reconsider a claim on the basis of
“records that VA could not have obtained when it de-
cided the claim”). To be “relevant” for purposes of re-
consideration, the additional records therefore must
speak to the basis for the VA’s prior decision. Records
that are duplicative of information previously before the
VA, or that simply provide further confirmation of a fact
that the agency had already recognized to be true at the
time of its original benefits decision, cannot lead the VA
to reconsider the merits of its earlier denial. Those rec-
ords therefore are not “relevant official service depart-
ment records” that can trigger an earlier effective date.
38 C.F.R. 3.156(c)(1).

That reading is confirmed by an adjacent provision.
Section 3.156(c)(3) states that “[a]n award” in a case the
VA reconsiders is retroactive only if the award is “made
based all or in part on the records identified by para-
graph (e)(1),” the provision requiring that additional
records be “relevant.” 38 C.F.R. 3.156(c)(3) (emphasis
added); see 38 C.F.R. 3.156(c)(1). Read together, the
two paragraphs demonstrate that Section 3.156(c)(3)
“only applies when VA receives official service depart-
ment records that were unavailable at the time that VA
previously decided a claim for benefits and those rec-
ords lead VA to award a benefit that was not granted in
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the previous decision.” Blubaugh, 773 ¥.3d at 1314 (ci-
tation, emphasis, and internal quotation marks omit-
ted). Where, as here, service department records are
duplicative of evidence already submitted as part of the
initial claim, any retroactive award of benefits generally
would not be “based all or in part on” those service de-
partment records.

In contrast, if a claim is denied because there is “no
evidence of an in-service injury,” the veteran can move
for reconsideration based on “service department rec-
ords that show an in-service injury.” 70 Fed. Reg.
at 35,389. Those records (accompanied by a medical
opinion linking the injury to the veteran’s disability),
will trigger the earlier effective date under Section
3.156(c)(3). Ibid. In that case, the service department
records are relevant because they tend to prove an as-
yet unestablished element of a claim for benefits.

b. Petitioner’s contrary arguments lack merit.

i. Petitioner contends (Pet. 15-17) that any docu-
ment that should have been included in the claims file
initially is “relevant” for purposes of Section 3.156(c)(1).
That argument rests on the premise that the “relevant”
matter for purposes of reconsideration is the claim as a
whole, rather than the basis for the agency’s prior deci-
sion. On petitioner’s view, the VA would be required to
reconsider its prior decision on a claim whenever a vet-
eran submits previously unexamined service depart-
ment records that support any element of that claim,
even if the additional records could not have altered the
VA’s prior decision because they are duplicative or do
not cast doubt on the stated ground for the VA’s original
denial of benefits.

If the VA had considered the service records at issue
here in 1983 but had denied petitioner’s claim based on
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the absence of a PTSD diagnosis, petitioner would not
now be entitled to a 1982 effective date under either of
the competing views of Section 3.156(c)(1). Petitioner
acknowledges (Pet. 12) that the purpose of Section
3.156(c) is to ensure that a veteran in his position re-
ceives the same stream of benefits he would have re-
ceived if the agency had considered all relevant service
department records at the outset. Petitioner does not
explain how that regulatory purpose would be served by
awarding him benefits retroactive to 1982, since such an
award would place him in a better position than he would
have occupied if the VA had considered the service de-
partment records in the course of its initial benefits de-
cision.?

ii. Petitioner previously objected that the VA’s in-
terpretation of Section 3.156(c) was incorrect because it
would make “‘relevant’ * * * mean the same thing as
the defined term ‘material’” in Section 3.156(a). Pet. Br.
58, Kisor v. Wilkie, supra (No. 18-15). Petitioner now
argues (Pet. 17), however, that the VA’s interpretation
is incorrect because it gives those terms different mean-
ings. Like his prior argument, petitioner’s new conten-
tion fails.

3 Petitioner suggests (Pet. 15) that the VA previously adopted his
understanding of the regulation. That suggestion rests on an out-
of-context quotation from the VA’s response to a comment regard-
ing 38 C.F.R. 3.156(c)(2). Section 3.156(c)(2) states that the provi-
sions of subsection (¢)(1) do not apply when the claimant initially
failed to provide sufficient information for the VA to identify and
obtain the records. In context, the VA was simply recognizing that,
when a claimant has provided enough information for the VA to ob-
tain service medical records, other records that should have been
received at the same time may fall within the scope of Section
3.156(c)(1). See 71 Fed. Reg. 52,456 (Sept. 6, 2006).
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For purposes of reopening a claim, the regulation de-
fines “material” evidence as “existing evidence that
* %% relates to an unestablished fact necessary to sub-
stantiate the claim.” 38 C.F.R. 3.156(a). Unlike the
“relevant official service department records” that can
trigger reconsideration under 38 C.F.R. 3.156(¢c)(1), ev-
idence may be “material” under Section 3.156(a) with-
out suggesting that the VA’s prior decision on the claim
was incorrect when it was made. That was so in this
case, where petitioner’s submission of a 2007 PTSD di-
agnosis was “material” to his benefits claim even though
it did not cast doubt on the VA’s 1983 denial of benefits,
which was premised on the absence at that time of any
such diagnosis. Section 3.156(a) is thus broader than
Section 3.156(¢)(1) in two ways: The claimant can sub-
mit any kind of evidence (not merely service depart-
ment records), and he can submit evidence that may
warrant a different decision now without questioning
any previous decision. That is why the effective date for
a reopened claim, as opposed to a reconsidered one,
does not relate back to the filing of the original claim.

Petitioner suggests (Pet. 17-18) that the regulatory
history supports his argument that “material” and “rel-
evant” must have the same meaning. That is incorrect.
Until 2005, Section 3.156(a) allowed the VA to reopen a
denied claim when it received “new and material evi-
dence,” including “records which presumably have been
misplaced and have now been located.” 38 C.F.R.
3.156(a) and (c¢) (2004). If the claim was reopened and
granted based on new and material evidence “[o]ther
than service department records,” and that evidence was
received after the final disallowance of the claim, the ef-
fective date was the “[d]ate of receipt of new claim or
date entitlement arose, whichever is later.” 38 C.F.R.
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3.400(q)(1)({i) (2004) (emphasis omitted). But if the
claim was reopened and granted based on service de-
partment records, the effective date would “agree with
evaluation (since it is considered these records were lost
or mislaid) [sie] or [be the] date of receipt of claim on
which prior evaluation was made, whichever is later.”
38 C.F.R. 3.400(q)(2) (2004).

As petitioner observes (Pet. 17), the VA concluded
that these regulations had caused unnecessary confu-
sion. 70 Fed. Reg. at 35,388. The VA therefore amended
subsection (¢) to make clear that the “VA does not limit
its reconsideration to ‘misplaced’ service department
records.” Ibid. The VA also removed “‘new and mate-
rial’” from subsection (c) to “eliminate possible confu-
sion regarding the effective date” where relief is granted
based on service department records that were unavail-
able at the time of the prior decision. Ibid. Those
amendments did not disturb the usual rule that an ear-
lier effective date applies where “the veteran’s claim
was originally denied due to error or inattention on the
part of the government,” while a later effective date ap-
plies when the claim is initially denied but “subse-
quently granted based on new and material evidence.”
Sears, 349 F.3d at 1331.

Petitioner is also wrong in suggesting (Pet. 18) that,
because the VA has declined to define “material” evi-
dence as “existing evidence that relates specifically to
the reason why the claim was last denied,” 66 Fed. Reg.
45,629 (Aug. 29, 2001), the same must be true of “rele-
vant” evidence for purposes of Section 3.156(c)(1). That
argument ignores the fact that reconsideration gener-
ally is based on error or inattention by the VA, while
reopening is not. In any event, in the “material” evi-
dence context, the VA has explained that evidence is
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material if it “relates to an unestablished fact necessary
to substantiate the claim.” Ibid.; see 38 C.F.R. 3.156(a).
Applying that same requirement to “relevant” evidence
under Section 3.156(c)(1) would not entitle petitioner to
an earlier effective date, since the record in 1983 al-
ready contained evidence of an in-service stressor with-
out the additional service department records. See, e.g.,
139 S. Ct. at 2409.

2. Petitioner asserts (Pet. 21) that, if this Court
grants certiorari to “construle] Section 3.156(c), the
Court may also confirm the appropriate role of the vet-
eran’s canon in the process of textual interpretation.”
But petitioner does not argue that review is inde-
pendently warranted to address the pro-veteran canon.
Ibid. As the court of appeals explained (Pet. App. 17a),
the canon is inapplicable here because the regulation is
not ambiguous. Even a liberal construction of a provi-
sion for veterans’ benefits cannot “distort the language
of [those] provisions.” Fishgold v. Sullivan Drydock &
Repair Corp., 328 U.S. 275, 285 (1946); see id. at 286
(declining to “read into” the statute a policy favorable
to veterans when the text and interplay of the statutory
sections would not bear that interpretation).

For similar reasons, this case would not present an
appropriate vehicle for considering the role of the pro-
veteran canon. While petitioner points out (Pet. 26) that
the opinions concurring in and dissenting from the de-
nial of rehearing en banc suggested different ap-
proaches to that interpretive principle, and to its inter-
action with Seminole Rock deference, each of those
opinions would have required at least some level of am-
biguity before resorting to the pro-veteran canon.
Compare Pet. App. 66a (Prost, C.J., concurring in the
denial of the petition for rehearing en banc), with id. at
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69a (Hughes, J., concurring in the denial of rehearing
en banc), and id. at 99a (O’Malley, J., dissenting from
the denial of the petition for rehearing en banc). Be-
cause the regulation at issue here is unambiguous, any
disagreement about the proper scope of the pro-veteran
canon—or its interaction with Seminole Rock defer-
ence, which the government did not seek and the court
of appeals did not apply on remand—is not implicated
in this case.

CONCLUSION
The petition for a writ of certiorari should be denied.
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