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APPENDIX A

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS
(AUSTIN)

Docket No. 1:19-cv-00794-LLY

RODNEY REED,
Plaintiff,

versus

BRYAN GOERTZ, Bastrop County District Attorney;
STEVE MCCRAW, Texas Department of Public Safety
TERMINATED: 10/01/2019;

SARA LOUCKS, Bastrop County District Clerk
TERMINATED: 10/01/2019;

MAURICE COOK, Bastrop County Sheriff
TERMINATED: 10/01/2019,

Defendants.

RELEVANT DOCKET ENTRIES

Date filed # | Docket Text

08/08/2019 COMPLAINT ( Filing fee $ 400
receipt number 0542-12455855).
No Summons requested at this
time, filed by Rodney Reed.
(Attachments: # 1 Exhibit, # 2

|—=




Civil Cover Sheet) (MacRae,
Andrew) (Entered: 08/08/2019)

* *

09/17/2019

|oo

MOTION to Dismiss for Lack of
Jurisdiction , Motion to Dismiss
for Failure to State a Claim by
Maurice Cook, Bryan Goertz,
Sarah Loucks. (Ottoway,
Matthew) (Entered: 09/17/2019)

09/18/2019

(Ne)

Motion to Dismiss [Dkt. No. 1]
by Steve McCraw.
(Attachments: # 1 Proposed
Order) (Hudson, Eric) (Entered:
09/18/2019)

10/01/2019

AMENDED COMPLAINT
against All Defendants
amending 1 Complaint., filed by
Rodney Reed. (Attachments: # 1
Exhibit)(MacRae, Andrew),
(Entered: 10/01/2019)

10/01/2019

MOTION to Stay Execution by
Rodney Reed. (Attachments: # 1
Exhibit, # 2 Proposed
Order)(MacRae, Andrew)
(Entered: 10/01/2019)

* *

10/15/2019

Amended MOTION to Dismiss
for Lack of Jurisdiction ,
Amended Motion to Dismiss for
Failure to State a Claim Upon
Which Relief Can Be Granted by
Bryan Goertz. (Ottoway,
Matthew) (Entered: 10/15/2019)




10/15/2019

Response in Opposition to
Motion, filed by Bryan Goertz,
re 11 MOTION to Stay
Execution filed by Plaintiff
Rodney Reed (Attachments: # 1
Proposed Order)(Ottoway,
Matthew) (Entered: 10/15/2019)

10/15/2019

Opposed MOTION to Stay
Discovery by Bryan Goertz.
(Attachments: # 1 Exhibit A, # 2
Exhibit B, # 3 Exhibit C, # 4
Proposed Order)(Ottoway,
Matthew) (Entered: 10/15/2019)

10/22/2019

Response in Opposition to
Motion, filed by Rodney Reed, re
22 Amended MOTION to
Dismiss for Lack of Jurisdiction
Amended Motion to Dismiss for
Failure to State a Claim Upon
Which Relief Can Be Granted
filed by Defendant Bryan Goertz
(MacRae, Andrew) (Entered:
10/22/2019)

10/22/2019

Response in Opposition to
Motion, filed by Rodney Reed, re
24 Opposed MOTION to Stay
Discovery filed by Defendant
Bryan Goertz (MacRae, Andrew)
(Entered: 10/22/2019)

10/22/2019

REPLY to Response to Motion,
filed by Rodney Reed, re 11
MOTION to Stay Execution filed
by Plaintiff Rodney Reed




(MacRae, Andrew) (Entered:
10/22/2019)

11/01/2019

Letter/Correspondence to Court.
(It) (Entered: 11/06/2019)

11/14/2019

ADVISORY TO THE COURT by
Rodney Reed. (Attachments: # 1
Exhibit Exhibit A, # 2 Exhibit
Exhibits 1-24 in Support of
Exhibit A, # 3 Exhibit Exhibits
25-51 in Support of Exhibit A, #
4 Exhibit Exhibit B)(Weber,
Robert) (Entered: 11/14/2019)

11/14/2019

ADVISORY TO THE COURT by
Rodney Reed. (MacRae, Andrew)
(Entered: 11/14/2019)

11/15/2019

ORDER DENYING 11 Motion to
Stay; DENYING 22 Motion to
Dismiss for Lack of

Jurisdiction ; GRANTING 22
Motion to Dismiss for Failure to
State a Claim; DISMISSING 24
Motion to Stay Signed by Judge
Lee Yeakel. (cj) (Entered:
11/15/2019)

11/15/2019

FINAL JUDGMENT. Signed by
Judge Lee Yeakel. (cj) (Entered:
11/15/2019)

12/13/2019

Appeal of Final Judgment 31 ,
32 by Rodney Reed. ( Filing fee
$ 505 receipt number 0542-
12964010) (MacRae, Andrew)
(Entered: 12/13/2019)




12/13/2019

NOTICE OF APPEAL following
33 Notice of Appeal (E-Filed) by
Rodney Reed. Filing fee $ 505,
receipt number 0542-12964010.
Per 5th Circuit rules, the
appellant has 14 days, from the
filing of the Notice of Appeal, to
order the transcript. To order a
transcript, the appellant should
fill out Form DKT-13
(Transcript Order) and follow
the instructions set out on the
form. This form is available in
the Clerk’s Office or by clicking
the hyperlink above. (It)
(Entered: 12/13/2019)

% %

12/26/2019

TRANSCRIPT REQUEST by
Rodney Reed. (Weber, Robert)
(Entered: 12/26/2019)

% %

05/14/2021

Certified copy of USCA
JUDGMENT issued as the
MANDATE affirming the
judgment of the District Court.
(1t) (Entered: 05/14/2021)

04/27/2022

Decision on Petition for WRIT
OF CERTIORARI re Notice of
Appeal, GRANTED by US
Supreme Court (jv2) (Entered:
04/28/2022)

* %




APPENDIX B

UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

No. 19-70022

RODNEY REED,
Plaintiff-Appellant,
versus

BRYAN GOERTZ, Bastrop County District Attorney;
STEVE MCCRAW, Texas Department of Public Safety;
SARA LOUCKS, Bastrop County District Clerk;
MAURICE COOK, Bastrop County Sheriff,

Defendants—Appellees.

RELEVANT DOCKET ENTRIES

Date filed | Docket Text

12/13/2019 | DEATH PENALTY CASE docketed.
NOA filed by Appellant Mr. Rodney
Reed [19-70022] (MRW) [Entered:
12/13/2019 03:31 PM]

* * %

01/24/2020 | APPELLANT’S BRIEF FILED
A/Pet’s Brief deadline satisfied.
Appellee’s Brief due on 02/24/2020 for
Appellees Maurice Cook, Bryan
Goertz, Sara Loucks and Steve




McCraw. Paper Copies of Brief due on
01/29/2020 for Appellant Rodney
Reed. [19-70022]

REVIEWED AND/OR EDITED — The
original text prior to review appeared
as follows: APPELLANT’S BRIEF
FILED by Mr. Rodney Reed. Date of
Service: 01/24/2020 via email —
Attorney for Appellants: Benjet,
DiSalvo, Gardner, Khemka, Liberi,
MacRae, Weber; Attorney for
Appellees: Hudson, Ottoway [19-
70022] (Andrew Fairles MacRae )
[Entered: 01/24/2020 01:43 PM]

01/24/2020

RECORD EXCERPTS FILED. Paper
Copies of Record Excerpts due on
01/29/2020 for Appellant Rodney
Reed. [19-70022]

REVIEWED AND/OR EDITED — The
original text prior to review appeared
as follows: RECORD EXCERPTS
FILED by Mr. Rodney Reed. Date of
Service: 01/24/2020 via email —
Attorney for Appellants: Benjet,
DiSalvo, Gardner, Khemka, Liberi,
MacRae, Weber; Attorney for
Appellees: Hudson, Ottoway [19-
70022] (Andrew Fairles MacRae )
[Entered: 01/24/2020 01:47 PM]

* * %

02/24/2020

APPELLEE’S BRIEF FILED # of
Copies Provided: 0 E/Res’s Brief
deadline satisfied. Reply Brief due on
03/16/2020 for Appellant Rodney




Reed. Paper Copies of Brief due on
03/02/2020 for Appellees Maurice
Cook, Bryan Goertz, Sara Loucks and
Steve McCraw. [19-70022]
REVIEWED AND/OR EDITED — The
original text prior to review appeared
as follows: APPELLEE’S BRIEF
FILED by Bryan Goertz. Date of
Service: 02/24/2020 via email —
Attorney for Appellants: DiSalvo,
Gardner, Khemka, Liberi, MacRae,
Weber; Attorney for Appellees:
Hudson, Ottoway [19-70022]
(Matthew Dennis Ottoway ) [Entered:
02/24/2020 04:32 PM]

% % %

03/16/2020

APPELLANT’S REPLY BRIEF
FILED Reply Brief deadline satisfied.
Paper Copies of Brief due on
03/23/2020 for Appellant Rodney
Reed. [19-70022] REVIEWED
AND/OR EDITED - The original text
prior to review appeared as follows:
APPELLANT’S REPLY BRIEF
FILED by Mr. Rodney Reed. Date of
Service: 03/16/2020 via email —
Attorney for Appellants: DiSalvo,
Gardner, Khemka, Liberi, MacRae,
Weber; Attorney for Appellees:
Hudson, Ottoway; US mail — Attorney
for Appellee: Hahn [19-70022]
(Andrew Fairles MacRae ) [Entered:
03/16/2020 01:42 PM]

* * %




04/17/2020

SUPPLEMENTAL AUTHORITIES
(FRAP 28;j) FILED by Appellee Bryan
Goertz Date of Service: 04/17/2020 via
email — Attorney for Appellants:
DiSalvo, Gardner, Khemka, Liberi,
MacRae, Weber; Attorney for
Appellees: Hudson, Ottoway; US mail
— Attorney for Appellee: Hahn [19-
70022] (Matthew Dennis Ottoway )
[Entered: 04/17/2020 02:52 PM]

04/23/2020

RESPONSE filed to the 28j Letter
filed by Appellee Bryan Goertz in 19-
70022 [9295929-2] [19-70022]
REVIEWED AND/OR EDITED — The
original text prior to review appeared
as follows: SUPPLEMENTAL
AUTHORITIES (FRAP 28j) FILED by
Appellant Mr. Rodney Reed Date of
Service: 04/23/2020 via email —
Attorney for Appellants: DiSalvo,
Gardner, Khemka, Liberi, MacRae,
Weber; Attorney for Appellees: Hahn,
Hudson, Ottoway [19-70022] (Andrew
Fairles MacRae ) [Entered: 04/23/2020
03:08 PM]

06/18/2020

SUPPLEMENTAL AUTHORITIES
(FRAP 28j) FILED [19-70022]
REVIEWED AND/OR EDITED — The
original text prior to review appeared
as follows: LETTER filed by Appellee
Bryan Goertz referencing 28j Letter
filed by Appellee Bryan Goertz
[9295929-2]. Date of Service:
06/18/2020 via email — Attorney for
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Appellants: DiSalvo, Gardner,
Khemka, Liberi, MacRae, Weber;
Attorney for Appellees: Hahn,
Hudson, Ottoway [19-70022]
(Matthew Dennis Ottoway ) [Entered:
06/18/2020 01:43 PM]

07/14/2020

RESPONSE filed by Appellant Mr.
Rodney Reed to the 28; Letter filed by
Appellee Bryan Goertz [9336840-2]
Date of Service: 07/14/2020 via email
— Attorney for Appellants: DiSalvo,
Gardner, Khemka, Liberi, MacRae,
Weber; Attorney for Appellees: Hahn,
Hudson, Ottoway [19-70022] (Andrew
Fairles MacRae ) [Entered: 07/14/2020
11:07 AM]

% % %

04/22/2021

PUBLISHED OPINION FILED. [19-
70022 Affirmed ] Judge: EHJ, Judge:
JWE, Judge: SAH. Mandate issue
date is 05/14/2021 [19-70022] (MRW)
[ Entered 04/22/2021 01:51 PM]

04/22/2021

JUDGMENT ENTERED AND
FILED. [19-70022] (MRW) [Entered:
04/22/2021 01:59 PM]

05/14/2021

MANDATE ISSUED. Mandate issue
date satisfied. [19-70022] (MRW)
[Entered: 05/14/2021 07:41 AM]

09/23/2021

SUPREME COURT NOTICE that the
petition for writ of certiorari
[9672285-2] was filed by Appellant
Mr. Rodney Reed on 09/20/2021.
Supreme Court Number: 21-442. [19-
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70022] (SCV) [Entered 09/23/2021
03:39 PM]

04/27/2022

SUPREME COURT ORDER received
granting petition for writ of certiorari
filed by Appellant Mr. Rodney Reed in
19-70022 on 04/25/2022. [9832904-1]
[19-70022] (SCV) [Entered: 04/27/2022
08:19 AM]

% % %
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APPENDIX C

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TEXAS

AUSTIN DIVISION
RODNEY REED, §
8
Plaintiff, §
§ CIVIL CASE NO.
v 8 1:19-cv-794
' 8
BRYAN GOERTYZ, g CAPITAL CASE
Bastrop County District 5
Attorney, in his official g
capacity only, §
8

Defendant.

AMENDED COMPLAINT PURSUANT TO
42 U.S.C. § 1983

Bryce Benjet

THE INNOCENCE
Of Counsel PROJECT

40 Worth Street, Suite 701
Cliff C. Gardner New York, New York 10013
(pro hac vice filed) (212) 364-5980
Robert A. Weber bbenjet@innocenceproject.org
(pro hac vice filed)
Nicole A. DiSalvo Andrew F. MacRae
(pro hac vice filed) LEVATINO | PACE PLLC
Shaivlini Khemka 1101 S. Capital of Texas
(pro hac vice filed) Highway
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SKADDEN, Building K, Suite 125
ARPS, SLATE, Austin, Texas 78746
MEAGHER & (512) 637-8565

FLOM LLP amacrae@levatinopace.com
One Rodney Square
P.O. Box 636 Attorneys for Plaintiff,
Wilmington, Rodney Reed
Delaware 19899-
0636

(302) 651-3000

INTRODUCTION

“DNA testing has an unparalleled ability both to
exonerate the wrongly convicted and to identify the
guilty.”
Dist. Attorney’s Office for Third Judicial Dist. v. Os-
borne, 557 U.S. 52, 55, 129 S. Ct. 2308, 2312, 174 L.
Ed. 2d 38 (2009) (Roberts, C.dJ.)

1. The State of Texas used DNA evidence to con-
vict Mr. Reed, but since that conviction has been
called into question in post-conviction proceedings,
the State has consistently opposed DNA, testing
which 1s capable of proving Mr. Reed’s innocence and
identifying another man as the murderer. Mr. Reed
properly filed a motion for DNA testing under the ex-
isting Texas law approximately five years ago, but his
request was denied after lengthy proceedings—in-
cluding two appeals to the Texas Court of Criminal
Appeals (the “CCA”) and one to the United States Su-
preme Court. This constitutional challenge to the
Texas post-conviction DNA testing statute, Article 64
of the Texas Code of Criminal Procedure (“Article 64”),
is brought after the Supreme Court’s denial of certio-
rari and subsequent unsuccessful efforts to remedy
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the deficiencies in the statute in the 86th Texas Leg-
islature.

2. This action under 42 U.S.C. § 1983 (“Section
1983”) challenges the constitutionality of Article 64
both on its face and as interpreted, construed and ap-
plied by the CCA. Specifically, this action raises the
constitutional violations that flow from the extra-stat-
utory conditions that the CCA imposed on Article 64,
conditions which effectively preclude most post-con-
viction DNA testing absent State consent and
eviscerate the relief that Article 64 was designed to
provide. Given the unique ability of DNA evidence to
1dentify the perpetrator of a crime, the CCA’s adoption
of non-statutory criteria to preclude Mr. Reed from
testing key trial evidence to prove his innocence vio-
lates fundamental notions of fairness and denies him
due process of law and access to the courts.

3. Accordingly, Mr. Reed seeks a declaration
that Article 64, as interpreted, construed and applied
by the Texas courts to deny his motion for DNA test-
ing, violates his rights under the First, Fifth, Eighth
and Fourteenth Amendments to the United States
Constitution and under Article 1 of the Texas Consti-
tution. Relief under Section 1983 is warranted when
a state’s post-conviction DNA testing scheme is ap-
plied in a manner that violates constitutional
principles of fundamental fairness or due process. See
Osborne, 557 U.S. at 69. The declaratory relief sought
in this action is necessary to preserve Mr. Reed’s lib-
erty interest, recognized by the Supreme Court in
Osborne, and to access the Texas statutory procedure
to conduct forensic DNA testing and to use that DNA
evidence to prove his innocence. Id. at 68.
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JURISDICTION

4. This Court has jurisdiction over Mr. Reed’s
federal constitutional claims under 28 U.S.C. §§ 1331,
1343, 1651, 2201, 2202 and Section 1983, and supple-
mental jurisdiction over his state law claims under 28
U.S.C. § 1367.

5. Defendant Goertz has opposed, and continues
to oppose, Mr. Reed’s requests—both formal and in-
formal—to conduct DNA testing on the items of
evidence at issue in this case. In addition, Defendant
Goertz has directed or otherwise caused each of the
non-party custodians of the evidence identified below
to refuse to allow Mr. Reed to conduct DNA testing on
the evidence in their custody. Accordingly, there is a
present, actual and continuing case and controversy
between the parties.

VENUE

6. Venue lies in this Court under 28 U.S.C.
§ 1391 because the events or omissions that gave rise
to this action took place in the Western District of
Texas, and Defendant maintains and office in this dis-

trict. See 28 U.S.C. § 1391(b) (2016).

PARTIES

7. Plaintiff Rodney Reed is a resident of Bastrop
County, Texas and is incarcerated at the Polunsky
Unit of the Texas Department of Criminal Justice in
Livingston, Texas. Mr. Reed is sentenced to death by
the 21st Judicial District Court of Texas (the “District
Court”).

8. Defendant Goertz is the Bastrop County Dis-
trict Attorney.! A district attorney who opposes DNA

1 Defendant is sued only in his official capacity.
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testing is a proper defendant in a Section 1983 action
seeking DNA testing. See, e.g., Osborne, supra (suit
against district attorney’s office); Skinner v. Switzer,
562 U.S. 521 (2011) (suit against District Attorney);
Elam v. Lykos, 470 F. App’x 275 (5th Cir. 2012)
(same). Just like in Osborne and Skinner, Defendant
Goertz has the power to control access to the evidence
that Mr. Reed seeks to test. Defendant Goertz is sued
in his official capacity for declaratory relief and is a
proper Defendant in an action under Section 1983.

NON-PARTY CUSTODIANS OF EVIDENCE

9. Non-party Sarah Loucks 1s the Bastrop
County District Clerk. She maintains an office in
Bastrop, Texas. Loucks has custody of certain evi-
dence specified in Exhibit A and is identified for
informational purposes only.

10. Non-party Maurice Cook 1is the Bastrop
County Sheriff. He maintains an office in Bastrop,
Texas. Cook is the ultimate supervisor of the Bastrop
County Sheriff’s Office, which has custody of certain
evidence specified in Exhibit A, and is identified for
informational purposes only.

11. Non-party Steve McCraw is the Director of the
Texas Department of Public Safety. He maintains an
office in Austin, Texas. McCraw is the ultimate super-
visor of the Department of Public Safety Crime Lab,
which has custody of certain evidence specified in Ex-
hibit A, and is identified for informational purposes
only.



17

FACTUAL BACKGROUND

A. The Murder of Stacey Stites, Investiga-
tion, and Collection of Evidence

12. Stacey Stites was reported missing after she
failed to arrive for her early morning shift at the
Bastrop H.E.B. on the morning of April 23, 1996. She
was alleged to have been traveling in her fiancé
Jimmy Fennell’s red pickup truck, which was found
that morning in the Bastrop High School parking lot.
Immediately outside of the locked driver side door
were some papers and a broken portion of Ms. Stites’s
leather woven belt, as pictured below:

2 e
13. Later in the day, a passerby discovered Ms.
Stites’s body in the brush along an unpaved road in
rural Bastrop County, Texas. As pictured below, the
murderer left the other half of Ms. Stites’s belt at the
side of the road in a position that pointed directly to-
ward her body:



14. An autopsy confirmed that the murderer used
the leather woven belt to strangle Ms. Stites. Accord-
ingly, the killer forcefully gripped the belt with both
hands for a substantial period of time.

15. Neither portion of the belt has ever been
tested for DNA, even though the evidence remains in



19

the custody of the Bastrop County District Clerk un-
der lock and key.

16. The Bastrop County District Clerk’s office rep-
resentative testified that the belt sections and other
relevant evidence in that office’s custody, listed on Ex-
hibit A, have always been securely maintained, and
have never been tampered with or replaced. Both por-
tions of the belt, along with other evidence identified
in Exhibit A, are in a condition in which today’s so-
phisticated DNA tests can extract valuable
1dentifying biological information.

17. Multiple additional items of evidence collected
during the investigation of Ms. Stites’s murder have
also been kept secure by the various custodians and
have never been subjected to DNA testing despite the
possibility that they may contain DNA from the mur-
derer. These untested items are detailed in Exhibit A.
Like the belt sections, these other items of evidence,
including hairs collected from Ms. Stites’s body, re-
main secure under lock and key, have never been
tampered with or replaced, likely contain biological
material that can yield probative results if subjected
to DNA testing, and are in a condition suitable for
DNA testing.

18. In 1996, Fennell was a police officer in Gid-
dings, Texas. For months after the body was found,
Fennell was a suspect in his fiancé’s murder. When
initially interviewed by police during the investiga-
tion, Fennell claimed that he and Ms. Stites spent the
evening of April 22, 1996 at home together. After Fen-
nell was found deceptive on a second polygraph test,
he refused to cooperate further with the investigation
and asserted his Fifth Amendment Rights against
self-incrimination. However, the investigation of
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Fennell was superficial. Inexplicably, investigators
never searched the apartment that Fennell shared
with Ms. Stites for signs of foul play or other probative
evidence.

19. Fennell’s behavior before and after Ms.
Stites’s murder was unusual. Although it did not con-
tain much money, Fennell closed his bank account the
morning of April 23, 1996, while Ms. Stites was still
missing. Fennell told police and later testified that he
had not had sex with Ms. Stites for several days be-
cause she was on the “green pill” on her both control
medication that he had been told that there was a
higher risk of pregnancy during that time. Merrill
Lewen, M.D., a Houston-area Board Certified
OB/GYN, has reviewed this statement and concluded
that it 1s false. Fennell gave another false statement
on the morning of Ms. Stites’s disappearance, when he
told police he had filled his truck with gas the night
before. He changed his story a few days later when
police discovered the truck’s gas tank was less than %
full. Fennell also testified to agreeing with Ms. Stites
that she would drive his truck to work the next morn-
ing. However, Carol Stites, Ms. Stites’s mother,
remembered Fennell insisting on the evening of April
22 that he drive Ms. Stites to work the next morning.
Fennell disposed of the truck shortly after Ms. Stites’s
body was recovered.

20. In 2016, it came to light that Fennell made
other inconsistent statements, which suggest his cul-
pability in the murder. In an interview with CNN,
Curtis Davis, Fennell’s best friend at the time, re-
counted a private conversation he had with Fennell on
the morning Ms. Stites was reported missing, but be-
fore her body was found. Contrary to what Fennell
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told police and later testified to at Mr. Reed’s trial,
Fennell told Davis that, on the night of April 22, 1996,
he came home late that night because he had been out
drinking beer with other officers after his youth base-
ball team’s evening practice. Davis was not
interviewed about Fennell during the investigation,
and Fennell’s statements to Davis (a career Bastrop
Sheriff’s Officer) were not disclosed until the 2016 in-
terview, after which Davis was officially reprimanded
by the Bastrop County Sheriff for speaking publicly
about the case.

21. Fennell’s inconsistent statements regarding
his whereabouts and activities on the night of April
22, 1996 are particularly significant because the con-
dition of Ms. Stites’s body indicates that she was
murdered several hours before her body was trans-
ported in Fennell’s truck and left in the remote
location where she was found. Prominent forensic
pathologists have reached the unrebutted conclusion
that Fennell’s testimony that Ms. Stites was abducted
and murdered while on her way to work at around
3:30 a.m. is medically and scientifically impossible.

22. Mr. Reed later became a suspect when inves-
tigating officers identified him as the source of a small
amount of semen collected from Ms. Stites’s vaginal
cavity and underwear. After Mr. Reed was indicted for
the murder, Fennell waived his Fifth Amendment
privilege, as previously asserted, and testified for the
State at Mr. Reed’s trial as to his activities that even-
ing. Fennell’s trial testimony generally conformed
with his prior statements to the police and again con-
tradicted what he told his best friend, Bastrop
Sheriff’s Officer Curtis Davis, on the morning of April
23, 1996, before Ms. Stites’s body was found. Fennell’s
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trial testimony omitted entirely his conversation with
Davis.

23. Fennell was a principal suspect in the killing
of Ms. Stites for more than a year after her death—
long after it was determined that he was not the
source of the semen collected from Ms. Stites. Investi-
gators eventually claimed to have dismissed Fennell
as a suspect when they could not account for his pres-
ence at the couple’s apartment on the morning of April
23, 1996 without his truck; but they did not thor-
oughly investigate whether Fennell may have had an
accomplice.

24. Around the time of the murder, Fennell was
the subject of several complaints alleging racial bias
and use of excessive force at the Giddings Police De-
partment, where he worked. After Ms. Stites’s death,
Fennell was described by a subsequent girlfriend as
emotionally abusive, controlling, and virulently rac-
ist. She described him stalking her home and
harassing her friends after she ended their relation-
ship. Fennell later abused his position as a police
officer while working for the Georgetown, Texas Police
Department. Fennell was recently released from
prison, after serving a ten-year prison sentence after
being convicted of the abduction and rape of a young
woman who he was called out to protect while on duty.
When confronted with this allegation, Fennell falsely
denied responsibility. A subsequent Texas DPS inves-
tigation of Fennell revealed that the assault for which
he was convicted was part of a pattern of sexual vio-
lence by Fennell against women.

25. Before Ms. Stites was killed, Fennell was
overheard on multiple occasions saying that if Ms.
Stites were to cheat on him, he would kill her. At least
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once, he specifically stated that he would strangle her
with a belt.

26. Notwithstanding investigators’ initial suspi-
cions of Fennell, his inconsistent statements to
investigators, his deceptive answers in two polygraph
examinations to questions about harming Stites, and
his subsequent invocation of his Fifth Amendment
right not to testify, the prosecution embraced Fen-
nell’s version of the murder timeline and presented it
as their own at trial. Fennell testified at Mr. Reed’s
trial in 1998 that on the evening of April 22, 1996, he
returned home from baseball practice around 7:30 to
8 p.m., and he and Ms. Stites spent a quiet evening at
home. He testified that the two showered together,
that she went to sleep around 9 p.m., and that he
stayed up watching TV. Fennell testified that Ms.
Stites had likely taken his truck and left for her early-
morning shift at the Bastrop H.E.B. grocery store at
her usual time of 2:30 to 3 a.m., although he was
asleep when she left. Fennell, who gave an entirely
different account of his activities and whereabouts
around the time of the murder to his best friend and
Bastrop County Sheriff’'s Officer, Curtis Davis, was
the last person to see Ms. Stites alive. At a 2017 ha-
beas hearing regarding Fennell’s statements to
Officer Davis, Fennell refused to testify and improp-
erly invoked the Fifth Amendment rights that he had
previously waived.

B. The Trial of Rodney Reed

27. The State’s theory of the crime was entirely
speculative. At Mr. Reed’s 1998 trial, relying largely
on Fennell’s testimony to establish a timeline, the
State contended that Ms. Stites left their apartment
alone in Fennell’s truck between 2:30 and 3:30 a.m. on
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the morning of April 23, 1996. The State further
claimed that Mr. Reed must have stopped Ms. Stites
as she drove past his neighborhood in central Bastrop
and then abducted, raped and murdered her—leaving
her body off an unpaved road out of town and then
abandoning the truck in the Bastrop High School
parking lot. The State did not present a single eyewit-
ness to any of these events.

28. Mr. Reed argued in his defense that his semen
was found because he and Ms. Stites were having an
affair, which they kept secret because Ms. Stites was
engaged. At a bond hearing after Mr. Reed’s arrest
and later at trial, witnesses testified to seeing Ms.
Stites and Mr. Reed together at various times prior to
her murder.

29. There was no evidence connecting Mr. Reed to
the scenes where Ms. Stites’s body was found or where
the truck was abandoned. The only suggestion that
Mr. Reed may have driven Fennell’s truck was based
on racially charged observation that a smudge on the
rear window could have been made by the kind of hair
products black people use.

30. In most murder cases, the time of death is typ-
ically established through a number of customary
forensic markers, such as core body temperature, li-
vidity, and bodily discharge. Not so here. Instead, the
evidence the State used to infer Ms. Stites’s time of
death, and Mr. Reed’s alleged role in her murder,
rested almost entirely on the shaky timeline provided
by Fennell and three intact spermatozoa? found in

2 There are over 150 million spermatozoa in the average
ejaculation by a fertile male. See https://www.who.int/reproduc-
tivehealth/topics/infertility/cooper et _al hru.pdf
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samples taken from Ms. Stites’s body. DNA testing of
those samples associated them with Mr. Reed. The
State then presented uncontradicted testimony from
three purported experts that, as a matter of scientific
fact, intact spermatozoa cannot be found in the vagi-
nal cavity more than approximately 24-26 hours after
intercourse. Based on this asserted scientific fact, the
State argued that the intact condition of three sperm
proved that Mr. Reed had intercourse with Ms. Stites
at or near the time of her death and, therefore, must
have killed her. This central expert testimony relied
on by the State to convict Mr. Reed has since been re-
canted, retracted and proven false. See infra at 49 56-
59.

31. Mr. Reed was convicted of capital murder and
subsequently sentenced to death based largely on this
faulty scientific evidence.

C. Mr. Reed’s First DNA Testing Motion

32. As part of his initial state habeas proceedings,
Mr. Reed filed a motion for DNA testing of various
items of evidence, including Ms. Stites’s belt and
clothing. That motion was denied in a summary order
on May 27, 1999.

D. Mr. Reed’s Second DNA Motion

33. On July 14, 2014, Mr. Reed filed a motion in
the District Court seeking forensic DNA testing pur-
suant to Article 64 (the “Article 64 Motion”) of certain
evidence items, including items recovered from the lo-
cation where Ms. Stites’s body was found and from the
location of the truck.

34. Despite the apparent availability of the
elected 21st District Court Judge in whose court the
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case was filed,3 the Article 64 Motion was assigned to
Retired Judge Doug Shaver. The Article 64 Motion
sought DNA testing of all of the evidence identified in
Exhibit A.

35. Also on July 14, 2014, the State and Mr. Reed
stipulated to the agreed DNA testing of several items
of evidence. The stipulation referenced above, which
was so-ordered by Judge Shaver, expressly provided
that it was not a waiver of any of Mr. Reed’s rights “to
seek additional forensic DNA testing on evidence re-
lated to the casel[.]”

36. On November 25, 2014, the District Court
held a one-day evidentiary hearing on Mr. Reed’s Ar-
ticle 64 Motion. Mr. Reed presented the testimony of
John Paolucci, an expert in crime scene investigation,
and Deanna D. Lankford, M.T., an expert in DNA test-
ing.

37. Mr. Reed’s experts testified that many evi-
dence items recovered by the State from both scenes
would contain potentially exculpatory DNA evidence
if subjected to DNA testing. They further testified that
this evidence was in a suitable condition for testing
using modern “touch DNA” technology to identify cells
left by other individuals present at the crime scenes.

38. The State did not even attempt to rebut the
testimony of Mr. Reed’s experts, and relied instead on
an employee of the Attorney General’s Office,* who

3 Other matter relating to the case had initially been as-
signed to 335th District Court Judge Reva Townslee Corbett,
who recused herself because her father had presided over Mr.
Reed’s trial.

4 Counsel for the State in these proceedings included attor-
neys from the Office of the Attorney General of Texas who were
deputized as special assistant Bastrop District Attorneys.
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claimed that the evidence in the possession of the
Bastrop County District Clerk was contaminated be-
cause of the manner in which the evidence was stored.
This testimony was presented by the State as evi-
dence supporting its contention that a proper chain of
custody could not be established as required under Ar-
ticle 64.

39. However, Bastrop District Court Clerk em-
ployee Etta Wiley, the custodian of the evidence,
testified that she was responsible for the evidence at
the clerk’s office, and that the evidence was secured
“under lock and key” and that she was confident that
1t had “not been substituted, replaced, tampered with,
or materially altered.”

40. At the conclusion of the hearing, Retired
Judge Shaver rendered a brief verbal ruling express-
ing his intent to deny Mr. Reed’s Article 64 Motion
and requested that the State draft proposed findings
on the matter. On December 16, 2014, he affixed his
signature to the State’s proposed findings of fact and
conclusions of law (the “Initial Findings”), adopting
them verbatim as his own. A copy of these findings is
attached as Exhibit B.

41. Mr. Reed timely appealed the Initial Findings
to the CCA, and on June 29, 2016, the CCA entered
an order finding that the District Court failed to make
certain requisite findings regarding the elements of
Article 64 for the items which Mr. Reed sought to test,
including: (1) whether the item still exists and is in a
condition making DNA testing possible; (2) whether
the item has been subjected to a chain of custody suf-
ficient to establish that it has not been substituted,
tampered with, replaced, or altered in any material
respect; (3) whether there is a reasonable likelihood
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that the item contains biological material suitable for
DNA testing; and (4) whether identity was or is an is-
sue 1n this case. The CCA’s June 29, 2016 Order
remanded the proceeding to the District Court and di-
rected it to make findings on the elements that had
been omitted from the Initial Findings. Reed v. State,
No. AP-77,054, 2016 WL 3626329 (Tex. Crim. App.
2016).

42. The proceedings on remand were marred by
procedural irregularity. Given the passage of approx-
1mately nineteen months between the evidentiary
hearing (November 2014) and the CCA’s remand or-
der (June 2016), Mr. Reed proposed an in-person court
appearance at which the parties could present argu-
ment in favor of their proposed findings. The State
opposed Mr. Reed’s request and moved for entry of a
scheduling order requiring the parties to submit pro-
posed findings of facts and conclusions of law. Retired
Judge Shaver granted the State’s motion, and the par-
ties thereafter filed their proposed findings.

43. The parties’ proposed findings were in direct
conflict as to two disputed Article 64 elements:
(1) chain of custody as to the items maintained by the
Bastrop County District Clerk’s Office, and
(2) whether there was a reasonable likelihood that
certain items contain biological material suitable for
DNA testing.

44. On September 15, 2016, Retired Judge Shaver
signed and submitted both parties’ proposed findings
to the CCA without explanation for his two wildly in-
consistent rulings in the same matter. True and
correct copies of each of the District Court’s Septem-
ber 15, 2016 sets of findings and conclusions are
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attached to as Exhibits C (drafted by Mr. Reed) and D
(drafted by the State).

45. Mr. Reed’s proposed findings provided that he
met each of the requirements for DNA testing under
Article 64. See Ex. C. By signing those findings, Re-
tired Judge Shaver was statutorily required to order
the DNA testing. Texas Code of Crim. Proc. Art.
64.03(c) (“If the convicting court finds in the affirma-
tive the issues listed in Subsection (a)(1) and the
convicted person meets the requirements of Subsec-
tion (a)(2), the court shall order that the requested
forensic DNA testing be conducted.”) (Emphasis
added.)

46. The State promptly sought to remand the
competing signed findings back to Retired Judge
Shaver for clarification. The State’s remand motion
stated that “[flor some findings, this [the two sets of
findings and conclusions] does not pose a problem, but
for others, it does. For example, the State proposed
that chain of custody had not been shown for certain
items, but Appellant asserted to the contrary that it
had....Both cannot be right and resolution of the con-
victing court’s intent 1is therefore necessary.”
(emphasis added).

47. On September 23, 2016, Retired Judge Shaver
then sent an unsolicited letter to the CCA, stating
only that he had meant to rule in favor of the State:
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To: The Texas Court of Criminal Appeals
Re: No. AP-77,054 Rodney Reed, Appellant vs. The State of Texas

Dear Justices:

On September 9, 2016, I signed, adopted and submitted both Findings of Fact
and

Conclusions of Law, by State of Texas and Rodney Reed.

Signing of both was an inadvertent mistake, It was and is my intent to sign
and

adopt only the Findings of Fact and Conclusions of Law as proposed by The
State

of Texas.

1 apologize to this Court and all parties for my mistake.

e FILED IN

Y COURT OF CRIMINAL APPEALS

Doug Shaver, Senior Judge SEP 23 2016

48. On October 3, 2016, the CCA denied the
State’s motion to remand and a motion by Mr. Reed to
strike Retired Judge Shaver’s unsolicited letter.

49. On April 12, 2017, the CCA affirmed the Dis-
trict Court’s denial of Mr. Reed’s Article 64 Motion.

50. The CCA opinion discusses some of Retired
Judge Shaver’s findings, but does not disclose the fact
that Retired Judge Shaver actually adopted two dia-
metrically-opposed sets of findings of fact and
conclusions of law in ruling on the Article 64 Motion,
nor does it identify whether the findings discussed
came from those proposed by the State or by Mr. Reed.
Mr. Reed’s motion for reconsideration was denied by
the CCA on October 4, 2017. Reed v. State, 541 S.W.3d
759, 762 (Tex. Crim. App. 2017), reh’g denied (Oct. 4,
2017).
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51. Mr. Reed petitioned the United States Su-
preme Court for review of the CCA opinion on
February 1, 2018, supported by several amici. After
seeking multiple extensions of time to respond, the
State, represented by Defendant Goertz, opposed Mr.
Reed’s petition. The Supreme Court declined to review
the CCA opinion on June 25, 2018. See 138 S. Ct. 2675,
201 L. Ed. 2d 1071 (2018).

E. The CCA’s Arbitrary Interpretation of
Article 64 Prevents Access to Potential
Evidence of Innocence

52. In seeking DNA testing in state court, Mr.
Reed proved each of the statutory requirements of Ar-
ticle 64 through expert testimony that the crime scene
evidence he seeks to test (1) exists in the State’s cus-
tody; (2) is in a condition suitable for DNA testing; (3)
has not been substituted, tampered with or materially
altered; and (4) potentially contains probative forensic
DNA results that could both exculpate Mr. Reed and
identify another person as responsible for the murder.

Novel and Arbitrary Chain of Custody Re-
quirement

53. Despite Mr. Reed’s proof of his entitlement to
relief under the plain language of Article 64, the CCA
construed and applied the statute to include a novel
construction of the traditional chain of custody re-
quirement such that the then-customary storage of
evidence together in a box by state officials, and the
routine handling of such evidence by trial officials, ne-
gated the chain of custody.

54. On its face, Article 64’s chain of custody re-
quirement merely requires the District Court to make
a finding (without assigning a burden of proof) that
the evidence is what it purports to be — that it “has
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been subjected to a chain of custody sufficient to es-
tablish that it has not been substituted, tampered
with, replaced, or altered in any material respect.”
Chain of custody is a well-established concept under
Texas law. Mr. Reed had no notice that the CCA would
read an entirely different definition into the text of Ar-
ticle 64.5

55. It is undisputed that none of the evidence that
Mr. Reed seeks to test is a substitute or replacement
for the actual crime scene evidence, and that no per-
son has altered or tampered with any of the items. It
1s also undisputed that each item of evidence Mr. Reed
seeks to test 1s what it purports to be, i.e., the broken
sections of the belt comprise the murder weapon, the
employee name tag is the one investigators found
placed in the crook of Ms. Stites’s knee, and the cloth-
ing is the clothing removed from Ms. Stites’s body.
Thus, the CCA has arbitrarily grafted non-statutory
barriers onto Article 64 that have deprived Mr. Reed
of his liberty interest in proving his innocence with
new evidence under state law.

56. The CCA’s arbitrarily imposed and novel
chain of custody requirement also stems from its arbi-
trary limitation on the potential “exculpatory results”
from DNA testing that the CCA is willing to consider
when deciding whether to grant DNA testing under
Article 64. DNA expert Lankford testified that issues
of contamination could be resolved if DNA testing
identified a known offender through the CODIS DNA
database or produced a consistent DNA profile on both

5 Stoker v. State, 788 S.W.2d 1, 10 (Tex. Crim. App. 1989)
abrogated on other grounds by Horton v. California, 496 U.S. 128
(1990); Lagrone v. State, 942 S.W.2d 602, 617 (Tex. Crim. App.
1997).
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items that were comingled and those stored sepa-
rately.

Arbitrary Finding of Unreasonable Delay

57. The CCA also unconstitutionally construed
and applied the Article 64 element of unreasonable
delay. Contrary to the findings of state courts, Mr.
Reed has for years been persistent in his pursuit of
post-conviction relief and DNA testing. He utilized the
rudimentary DNA technology that was available at
the time of trial. He again sought DNA testing as part
of his initial post-conviction proceedings in 2001. This
request was summarily denied by the trial court, and
Mr. Reed continued to litigate his innocence based on
other evidence until his motion for DNA testing was
brought in 2014 under the recently amended Article
64. This statutory amendment was enacted to allow
for DNA testing of touched items for skin cells, which
1s precisely the type of DNA testing sought in Mr.
Reed’s motion. By finding that Mr. Reed’s request for
DNA testing was brought for an improper purpose,
the Texas courts have arbitrarily construed and ap-
plied the unreasonable delay prong of the statute to
deny Mr. Reed DNA testing in violation of Mr. Reed’s
constitutional rights, especially when the CCA
acknowledged that Mr. Reed’s “Article 64 motion
largely hinges on the newly available analysis of touch
DNA” and such testing was unavailable under the
statute prior to its amendment. See CCA Op. at 9; see
also Swearingen v. State, No. 99-11-06435-CR (9th
Dist., Montgomery County, Tex. June 10, 2013).
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Arbitrary Prohibition on Consideration of
Additional Exculpatory Evidence

58. The CCA, and the District Court, denied DNA
testing based, in part, on factual assertions from trial
that have since been disproven.

59. At the 2017 evidentiary hearing in Mr. Reed’s
state habeas proceedings, world-renowned forensic
pathologist, Dr. Michael Baden testified as an expert
witness. His testimony was consistent with his report
which is attached as Exhibit E. Dr. Baden’s testimony
proved that the State’s theory of Mr. Reed’s guilt was
false for at least three reasons:

60. First, the State claimed that Ms. Stites had
been sexually assaulted at the time of her murder. Dr.
Baden examined the evidence and explained in his re-
port and in his testimony at the hearing that Ms.
Stites had not been sexually assaulted. He found ab-
solutely “no forensic evidence that Ms. Stites was
sexually assaulted in any manner.”

61. Second, although no physical evidence placed
Mr. Reed in Fennell’s truck, the State repeatedly
claimed that the minimal amount of semen taken
from Ms. Stites’s body was the “smoking gun” that tied
Mr. Reed to her murder. But the medical examiner
who testified in support of the State’s argument at
trial, Dr. Roberto Bayardo, has since recanted his trial
testimony in a sworn affidavit. This affidavit is at-
tached as Exhibit F. Dr. Bayardo’s affidavit states
that sexual contact between Ms. Stites and Mr. Reed
occurred more than twenty-four hours prior to her
death, corroborating Mr. Reed’s assertion that he and
Ms. Stites had consensual relations at least a day be-
fore her murder. At the 2017 evidentiary hearing, Dr.
Baden testified that Mr. Reed’s semen was deposited
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at least a full day before Ms. Stites was killed, thus
confirming Dr. Bayardo’s sworn affidavit. These opin-
ions are also confirmed by Dr. Werner Spitz, author of
the seminal textbook on forensic pathology, Spitz and
Fisher’s Medicolegal Investigation of Death: Guide-
lines for the Application of Pathology to Crime

Investigation. Dr. Spitz’s report is attached as Exhibit
G.

62. In addition to Dr. Baden, Dr. Bayardo, and Dr.
Spitz, additional forensic experts—including Dr.
LeRoy Riddick, M.D., Joseph Warren, Ph.D., and
Ronald Singer, M.S.— have confirmed that the State’s
timeline based on the presence of sperm in Ms. Stites’s
body was not reliable. These experts also demon-
strated that the State’s assertion that sperm can only
last within the human body for no more than 24 to 26
hours is scientifically false.

63. Third, Dr. Baden’s testimony flatly rebutted
the flimsy timeline the State presented at trial
through Fennell. The State argued that Ms. Stites
was killed after leaving for work on the morning of
April 23, 1996. In his report and testimony at the evi-
dentiary hearing, Dr. Baden explained why the
State’s timeline was “not possible.” Dr. Baden exam-
ined the evidence and demonstrated that Ms. Stites
was murdered before midnight on April 22, 1996, the
very time when, according to Fennell’s testimony, the
two were home in bed together. Specifically, Dr. Ba-
den examined the lividity present in Ms. Stites’s body
and concluded, among other things, that “[w]hen [Ms.
Stites] was killed ... she lay face down in one spot for
at least four or five hours before she was moved ... by
the car where she had some evidence of decomposi-
tion, until she was placed in this ... roadside area, on
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her back.” Dr. Spitz similarly noted that his review of
the case lead him to conclude that, “Stacy Stites was
murdered prior to midnight on April 22, 1996” and
“[t]he lividity ... on Stites’s face, shoulder, and arm,
scientifically proves that she was dead in a position
different from that which she was found for a period
of at least 4-5 hours.” He went on to say that, “[t]he
presence of lividity in these nondependent areas
makes it medically and scientifically impossible that
Stites was killed between 3-5am on the date in ques-
tion ... It is impossible that Stites was murdered and
left at the scene in the two-hour time frame asserted
by the State at trial.”

64. This new evidence establishes that the State’s
timeline and theory that Mr. Reed raped Ms. Stites
and killed her immediately thereafter is false. The as-
sertion that Mr. Reed’s semen must have been left
close to the time of Ms. Stites’s death has been defini-
tively refuted, along with Fennell’s unsubstantiated
claim that Ms. Stites left for work around 2:30 to 3:30
a.m. on April 23, 1996.

65. The State has not presented any expert to con-
tradict the scientific evidence of innocence discussed
above, and the State’s trial experts (or their employing
agents) have retracted the opinions offered at trial.
The State nonetheless insisted on moving to set Mr.
Reed’s execution date at the first available oppor-
tunity after the CCA’s denial of Mr. Reed’s habeas
proceeding became final. Notwithstanding the com-
plete lack of remaining trial evidence that
incriminates Mr. Reed, the Defendant and his lawyer
decided together decided to move to set the execution

date promptly in order to “ensure state court finality
of the CCA’s decision.” Exhibit J, Affidavit of Matthew
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Ottoway dated September 13, 2019, at 2; see also Ex-
hibit K, Affidavit of Brian Goertz dated September 12,
2019, at § 3 (acknowledging that State decided to
move to fix execution date as soon as “the time for Mr.
Reed to request a rehearing had expired on July 11,
2019.”)

66. Mr. Reed was convicted because his DNA was
linked by expert testimony to a purported sexual as-
sault the State claimed was contemporaneous with
the murder.

67. The Texas Department of Public Safety (who
employed criminalist Karen Blakely), the Bode
Cellmark Forensics Laboratory (who employed the
State’s retained expert Meghan Clement), and former
Travis County Medical Examiner Dr. Bayardo have
all now acknowledged that the scientific opinions of-
fered by the State to tie Mr. Reed to the murder were
in error. See Exhibit H (Letter from DPS); Exhibit I
(report from Bode); Exhibit F (Bayardo affidavit). This
1s because it is a scientific fact that sperm can survive
intact longer than twenty-six hours; indeed, the ac-
tual time period has been proven to be much longer.

68. The CCA’s opinion denying DNA testing arbi-
trarily fails to take into account any of the foregoing
newly discovered evidence, which negates the State’s
evidence against Mr. Reed. Instead, the CCA cites the
very same “scientific’ evidence used to support the
State’s timeline that has since been recanted or
proven false, and fails to even acknowledge that this
evidence has been roundly rejected in the scientific
community. The CCA further fails to recognize the ex-
culpatory potential of crime scene evidence by
summarily dismissing the mountain of evidence of
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third-party guilt Mr. Reed has presented linking Fen-
nell to the murder.

Denial of Article 64 Motion Deprives Access
to Other Available Remedies

69. The Texas courts’ arbitrary construction and
application of Article 64’s statutory requirements also
unconstitutionally denied Mr. Reed his due process
rights and his right to access available statutory rem-
edies. Further, proceeding with Mr. Reed’s execution
while arbitrarily denying DNA testing capable of
proving his innocence would violate the KEighth
Amendment’s prohibition on cruel and unusual pun-
ishment. If DNA testing reveals exculpatory results,
Articles 11.071, 11.073, and 64.04 of the Texas Code
of Criminal Procedure provide procedures for adjudi-
cating Mr. Reed’s innocence and overturning his
conviction and death sentence. Exculpatory DNA re-
sults can also provide the basis for a request for
executive clemency under Texas law. Moreover, excul-
patory DNA results can provide the factual basis for a
showing of innocence necessary for the federal courts
to consider a successive federal habeas petition pursu-
ant to 28 U.S.C. § 2244.

70. Article 64 tracks the traditional legal stand-
ard for proof of chain of custody, the purpose of which
is to authenticate evidence by establishing that the
evidence is what the proponent says it is. The CCA
has repeatedly applied this standard to uphold the ad-
mission of evidence offered by the State as evidence of
guilt, including DNA results from evidence that had
been handled before, during and after trial. Evidence
1s routinely admitted in Texas criminal cases absent
evidence of fraudulent tampering, substitution, alter-
ation or other fraud.
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71. The CCA interprets the same chain of custody
standard in Article 64 cases in a contrary manner, to
require additional proof that the evidence is not only
what it purports to be, but also that the evidence has
been stored by the State in a manner such that no ad-
ditional DNA was added. This contrary interpretation
is arbitrary and deprives Mr. Reed of fundamental
constitutional rights.

72. The CCA’s unprecedented interpretation and
application of Article 64 will automatically deny Arti-
cle 64 relief to any person convicted before rules
governing the State’s handling and storage of evi-
dence were put in place, and preclude such persons
from proving innocence through newly available DNA
analysis. In fact, the CCA’s interpretation and appli-
cation of Article 64 will preclude Article 64 relief any
time that the State contends that the DNA profile of
evidence, including evidence secured at the crime
scene, was changed, irrespective of whether that evi-
dence retains the ability to reliably demonstrate
innocence.

73. Despite the powerful and unrebutted evidence
of Mr. Reed’s innocence, he continues to be denied re-
lief on grounds that cannot withstand constitutional
scrutiny.

74. Mr. Reed has a constitutional right to access
and utilize the Texas statutory DNA testing proce-
dure in a fair and due-process-compliant manner, to
exonerate himself by identifying the person whose
DNA 1s on the belt that was used to murder Ms. Stites,
as well as the clothing, name tag and other items that
her killer likely touched. The CCA’s tortured, results-
driven and utterly unfair interpretation and applica-
tion of Article 64 deny Mr. Reed basic constitutional
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protections under both the United States Constitution
and the Texas Constitution.

CLAIMS FOR RELIEF

First Claim for Relief: Denial of Due Pro-
cess (Declaratory Judgment)

75. Mr. Reed re-alleges and incorporates herein
by reference the allegations contained in all of the pre-
ceding paragraphs of this Amended Complaint.

76. Pursuant to Article 64, when an individual
sentenced to death, such as Mr. Reed, presents a mo-
tion that requests DNA testing of biological material
that both still exists in a condition that makes testing
possible and also could yield exculpatory results, he or
she is entitled to have the evidence tested. Vernon’s
Ann. Texas C.C.P. Art. 64.03 (2017). If testing success-
fully produces an unidentified DNA profile, that
profile must be compared to the FBI's CODIS data-
base, and the database established by the Department
of Public Safety. Vernon’s Ann. Texas C.C.P. Art.
64.035 (2011). Exculpatory DNA results obtained un-
der Article 64 are considered by the trial court, and
the movant is entitled to a determination of whether
those results prove innocence. Vernon’s Ann. Texas

C.C.P. Art. 64.04 (2011).

77. Exculpatory DNA results are accepted under
Texas law as evidence that can be used to prove a
claim for habeas relief based on innocence, false or
misleading testimony, and other constitutional viola-
tions brought under Article 11.071 of the Texas Code
of Criminal Procedure. Exculpatory DNA results can
also be used as evidence to prove a claim for a new
trial pursuant to Article 11.073 of the Texas Code of
Criminal Procedure, and may be considered by the
Board of Pardons and Paroles and the Texas Governor
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in a request for executive clemency. See State v. Hol-
loway, 360 S.W.3d 480, 489 n.58 (Tex. Crim. App.
2012), abrogated on other grounds by Whitfield v.
State, 430 S.W.3d 405 (Tex. Crim. App. 2014).

78. Because the State of Texas has created a pro-
cedure through which convicted persons can obtain
DNA testing and then utilize exculpatory results from
that testing to secure a declaration of innocence, ha-
beas relief, a new trial, executive clemency and
potentially other relief from their convictions, the pro-
cesses employed by the State for obtaining access to
DNA must not violate fundamental fairness. See Os-
borne, 557 U.S. at 69; Skinner v. Switzer, 562 U.S. 521
(2011); Elam v. Lykos, 470 F. App’x 275, 276 (5th Cir.
2012) (“While there is no freestanding right for a con-
victed defendant to obtain evidence for post-conviction
DNA testing, Texas has created such a right, and, as
a result, the state provided procedures must be ade-
quate to protect the substantive rights provided.”);
Emerson v. Thaler, 544 F. App’x 325, 327 (5th Cir.
2013) (“Although states are under no obligation to pro-
vide mechanisms for postconviction relief, when they
choose to do so, the procedures they create must com-
port with due process and provide litigants with a fair
opportunity to assert their state-created rights.”).

79. The CCA’s interpretation and application of
Article 64 violates fundamental fairness in several
ways. First, the CCA’s flawed construction of the
chain of custody requirement of Article 64 resulted in
the erroneous exclusion from eligibility for testing the
majority of key pieces of evidence introduced at trial,
including pieces of the belt used to strangle Ms. Stites,
her clothing, and several other crucial pieces of evi-
dence likely touched by the murderer.
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80. The CCA incorrectly found that these signifi-
cant pieces of physical evidence were excluded by this
requirement because they were potentially contami-
nated by poor storage procedures or the ungloved
handling of evidence in court. The CCA ignored the
unrebutted testimony of Mr. Reed’s DNA expert that
the potential additional DNA did not preclude proba-
tive results, and such evidence could still be
successfully tested.

81. This failure to appropriately apply the chain
of custody requirement imposed by Article 64 resulted
in the exclusion of the majority of the key evidence in
this case, testing of which could exonerate Mr. Reed.

82. Second, the manner in which the CCA adjudi-
cated Mr. Reed’s appeal was arbitrary in its own right.
The CCA’s arbitrary limitation of “exculpatory re-
sults” to be considered pursuant to Article 64.003 of
the Texas Code of Criminal Procedure ignores the
clear inculpatory inferences from identifying DNA of
a known offender on the evidence or finding the same
unidentified DNA profile on both properly stored
items and those which could have been contaminated.

83. Third, the CCA’s failure to -clarify,
acknowledge, or even differentiate between the incon-
sistent competing findings of fact and conclusions of
law signed by the District Court— on which its opin-
ion relies—violates Mr. Reed’s Due Process rights. As
explained above, on remand, the District Court signed
two diametrically opposing and irreconcilable sets of
findings of fact and conclusions of law submitted by
the State and Mr. Reed, a profound and inexplicable
error in any case, let alone a capital case. Instead of
implementing DNA testing, as required by Article
64.03(c) in light of the findings contained in Exhibit C,
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the CCA accepted Retired Judge Shaver’s inappropri-
ate explanation without question, briefing or a
hearing. The CCA’s subsequent opinion did not vacate
either set of findings and conclusions, yet said nothing
about Judge Shaver’s careless and confusing adoption
of conflicting sets of findings and conclusions; instead,
the CCA both agreed and disagreed with various find-
ings of the District Court without indicating which of
the two sets of findings it was addressing. The CCA
simply notes that “[a]fter remand, the judge made
supplemental findings of fact and conclusions of law.”
This fundamental breakdown in the procedures af-
forded to petitioners under Article 64 violates Mr.
Reed’s procedural Due Process rights as well as the
clear requirement of Article 64 itself.

84. Fourth, the CCA’s finding of unreasonable de-
lay violated Mr. Reed’s rights to procedural due
process by faulting him for not bringing a Aticle 64
motion prior to 2014, when in fact the type of “touch
DNA” testing that Mr. Reed sought in his motion did
not become available under Article 64 until the stat-
ute was amended in 2014. See 9 55, infra. The CCA
overlooked this critical fact, as well as the fact that
Mr. Reed sought DNA testing in 1999, before Article
64 was even enacted.

85. Finally, the CCA’s interpretation of Article
64’s requirement that the petitioner show that he or
she would not have been convicted if exculpatory DNA
results were produced ignores the most powerful as-
pects of DNA testing and excludes from consideration
evidence tending to inculpate third parties. The Su-
preme Court, however, holds that evidence of third-
party guilt is exculpatory; indeed, a defendant’s abil-
ity to present such exculpatory evidence lies at the
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heart of the Constitutional guarantee of a “meaning-
ful opportunity to present a complete defense.”
Holmes v. South Carolina, 547 U.S. 319, 331 (2006)
(internal citations omitted). The CCA’s analysis,
which expressly excludes all DNA results that incul-
pate a third party and instead focuses only on results
that exclude the movant as a contributor, violates due
process. Cf Chambers v. Mississippi, 410 U.S. 284
(1973) (trial court’s exclusion of evidence that incul-
pated a third party resulted in denial of a trial in
accord with fundamental standards of due process).

86. The District Court and the CCA also violated
Mr. Reed’s due process rights by relying on trial evi-
dence that has since been recanted, discredited and
proven false, to deny his request for DNA testing un-
der Article 64. The CCA specifically relied on the
District Court’s “conclusion” that “[t]he State’s case on
guilt-innocence was strong,” its finding that the evi-
dence showed Mr. Reed’s “presence” and that “sexual
assault occurred contemporaneously with the mur-
der.” Reed v. State, 541 S.W.3d 759, 773 (Tex. Crim.
App. 2017). Today, however, not one of the State’s
three expert witnesses from Mr. Reed’s criminal trial
stand by their trial testimony. Additional experts, in-
cluding world renowned forensic pathologists Dr.
Michael Baden and Dr. Werner Spitz, have provided
unrebutted forensic conclusions, which completely
eliminate the scientific foundation for the State’s case
against Mr. Reed. Moreover, Fennell, whose trial tes-
timony formed the backbone of the State’s chronology
of Ms. Stites’s death and, thus, the case against Mr.
Reed, improperly invoked the Fifth Amendment in a
2017 habeas proceeding, negating both Fennell’s trial
testimony and any suggestion that the State’s case
against Mr. Reed was “strong.”
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87. The CCA’s unreasonable construction and ap-
plication of Article 64, and the procedural faults in the
handling of Mr. Reed’s motion, including in particular
the CCA’s extra-statutory construction and applica-
tion of Article 64’s chain of custody requirement, have
prevented Mr. Reed from gaining access to exculpa-
tory evidence that could demonstrate that he is not
guilty of capital murder. Since the State of Texas pro-
vides a means for obtaining post-conviction forensic
DNA testing, those procedures, including the con-
struction and application of well-settled terms
included in the statutory text, such as chain of cus-
tody, must be imbued with a fundamental fairness.
See generally Osborne, 557 U.S. 52; Skinner v.
Switzer, 562 U.S. 521 (2011). The CCA’s failures in
construing and applying Article 64 violate “princi-
ple[s] of justice so rooted in the traditions and
conscience of our people as to be ranked as fundamen-
tal.” Osborne, 557 U.S. at 69. Specifically, the CCA’s
failures here have deprived Mr. Reed of his liberty in-
terests in utilizing these state procedures to obtain a
declaration of innocence, a new trial, executive clem-
ency, or other avenues for relief, all in violation of his
right to due process of law under the Fourteenth
Amendment to the United States Constitution, and he
is entitled to a declaratory judgment so stating pursu-
ant to 28 U.S.C. §§ 2201-2202.

Second Claim for Relief: Access to Courts
(Declaratory Judgment)

88. Mr. Reed re-alleges and incorporates herein
by reference the allegations contained in all of the pre-
ceding paragraphs of this Amended Complaint.

89. Mr. Reed has a fundamental right to access to
courts, rooted 1in the First and Fourteenth
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Amendments, which requires that states make avail-
able the tools necessary for prisoners to obtain
meaningful access to available judicial remedies.
State law must ensure that prisoners like Mr. Reed
have meaningful access to post-conviction remedies in
order to vindicate this right. Cf. Bounds v. Smith, 430
U.S. 817, 828 (1977) (holding that prison authorities
are required to provide inmates meaningful legal as-
sistance or resources to ensure that their
constitutional right of access to courts be upheld).

90. As alleged above, Mr. Reed has available rem-
edies under Texas law for access to post-conviction
DNA testing, and to a declaration of innocence, to re-
lief from his conviction and to executive clemency
based on the exculpatory results of such testing. And,
as alleged above, Texas’s restrictive procedure for ob-
taining access to DNA testing under Article 64, and
the CCA’s construction and application thereof, is not
adequate, meaningful or effective.

91. Mr. Reed incurred actual injury when the
CCA denied his request for DNA testing that could po-
tentially produce exculpatory evidence, and thus
provide him with relief from his conviction.

92. As stated above, the CCA’s unreasonable in-
terpretation of Article 64 has prevented Mr. Reed
from gaining access to exculpatory evidence that could
demonstrate that he is not guilty of capital murder.
These failures have deprived Mr. Reed of his funda-
mental right to access to courts under the First and
Fourteenth Amendments, and he is entitled to a de-
claratory judgment so stating pursuant to 28 U.S.C.
§§ 2201-02.
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Third Claim for Relief: Cruel and Unusual
Punishment (Declaratory Judgment)

93. Mr. Reed re-alleges and incorporates herein
by reference the allegations contained in all of the pre-
ceding paragraphs of this Amended Complaint.

94. The Eighth Amendment’s prohibition on cruel
and usual punishment prevents the execution of pris-
oners, like Mr. Reed, who have viable claims that they
are innocent of the crime for which they have been
convicted without first affording them the opportunity
to prove their innocence. The CCA has interpreted Ar-
ticle 64 to bar DNA testing even where realistically
possible exculpatory DNA results from such testing
have the capacity to prove innocence based solely on
the State’s handling of evidence. Because Texas law
does not allow for DNA testing under circumstances
where such testing has the capacity to prove inno-
cence, Article 64 violates the Eighth Amendment
prohibition on cruel and unusual punishment, and he
1s entitled to a declaratory judgment so stating pursu-
ant to 28 U.S.C. §§ 2201-02.

Fourth Claim for Relief: Denial of Oppor-
tunity to Prove Actual Innocence
(Declaratory Judgment)

95. Mr. Reed re-alleges and incorporates herein
by reference the allegations contained in all of the pre-
ceding paragraphs of this Amended Complaint.

96. By refusing to release the physical evidence
for DNA analysis, and thereby preventing Mr. Reed
from gaining access to evidence that can exonerate
him, Mr. Reed is denied the opportunity to make a
conclusive showing that he is actually innocent of the
crime for which he is currently incarcerated, in viola-
tion of the Eighth Amendment, the right to access to
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courts, the right to a remedy, and the Due Process
Clause of the Fourteenth Amendment of the United
States Constitution, and Mr. Reed is entitled to a de-
claratory judgment so stating pursuant to 28 U.S.C.
§§ 2201-02.

97. The State will suffer no prejudice by allowing
Mr. Reed to access the evidence for purposes of DNA
testing. The testing that Mr. Reed seeks may be con-
ducted at a fully accredited DNA laboratory with the
expenses to be paid by his counsel at the Innocence
Project, in which case it would proceed at no cost to
the State. DNA testing is also in the State’s interest,
and indeed, the State’s conduct concedes the point —
while tirelessly opposing every request for testing
from Mr. Reed, the State continues to this day to se-
cretly conduct DNA tests (without any input from Mr.
Reed) on evidence previously tested years ago, as
shown by a September 26, 2019 supplemental DNA
testing report attached hereto as Exhibit L. In other
words, while continuing to resist DNA testing on the
murder weapon, the State continues to test extrane-
ous evidence that has no implications for guilt or
innocence. DNA testing can both determine whether
an innocent man is in prison and identify the real
murderer.

Fifth Claim for Relief: Violations of Texas
Constitution (Declaratory Judgment)

98. Mr. Reed re-alleges and incorporates herein
by reference the allegations contained in all of the pre-
ceding paragraphs of this Amended Complaint.

99. The foregoing allegations constitute violations
of Mr. Reed’s rights under the Texas Constitution, in-
cluding, without limitation, his right to receive
substantive and procedural due process of law (Article
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1, Section 19), his right to access to courts and to a
remedy by due course of law (Article 1, Sections 13
and 27), and his right to not be subjected to cruel and
unusual punishment (Article 1, Section 13). Mr. Reed
is entitled to a declaratory judgment so stating pursu-
ant to 28 U.S.C. §§ 2201-02.

PRAYER FOR RELIEF

WHEREFORE, Mr. Reed prays that this Court
provide relief as follows:

1. A declaration that the CCA’s interpretation
and application of Article 64 of the Texas Code of
Criminal Procedure i1s unconstitutional under both
the United States Constitution and the Texas Consti-
tution because:

a. Such interpretation and application imposes a
fundamentally unfair limitation, in violation
of due process and the First Amendment right
to access to courts, upon Mr. Reed’s access to
statutory remedies available under Texas law,
and deprives Mr. Reed of adequate, effective
and meaningful access to such remedies.
Those remedies include: (1) the statutory
right to access post-conviction DNA testing
pursuant to Article 64; (2) the statutory right
to a declaration of innocence pursuant to Arti-
cle 64.04 of the Texas Code of Criminal
Procedure based on exculpatory DNA results;
(3) the statutory right to habeas relief for in-
nocence and other constitutional violations
pursuant to Article 11.071 of the Texas Code
of Criminal Procedure based on exculpatory
DNA evidence; (4) the statutory right to a new
trial pursuant to Article 11.073 of the Code of
Criminal Procedure based on exculpatory
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DNA results; and (5) executive clemency
based on exculpatory DNA results.

b. Such interpretation and application denies
Mr. Reed the protection of the Eighth Amend-
ment of the United States Constitution, which
prohibits the execution of persons who are ac-
tually innocent of the crime for which they are
convicted and requires that state laws provid-
ing persons facing the death penalty with a
right to seek post-conviction DNA testing be
construed and applied in a manner that allows
a convicted person to access and test evidence
where realistically possible exculpatory re-
sults can prove innocence.

2. Such other and further relief as this court
deems just and proper.

DATED: October 1, 2019  Respectfully submitted,

/sl Bryce Benjet

BRYCE BENJET

Texas State Bar No. 24006829
E-mail:
bbenjet@innocenceproject.org
THE INNOCENCE PROJECT
40 Worth Street, Suite 701

New York, New York 10013
Telephone No.: (212) 364-5980
Facsimile No.: (212) 364-5431

ANDREW F. MACRAE
Texas State Bar No. 00784510
E-mail:
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amacrae@levatinopace.com
LEVATINO | PACE PLLC

1101 S. Capital of Texas Highway
Building K, Suite 125

Austin, Texas 78746

Telephone No.: (512) 637-8565
Facsimile No.: (512) 637-1583

Cliff C. Gardner (pro hac vice filed)
Robert A. Weber (pro hac vice filed)
Nicole DiSalvo (pro hac vice filed)
Shaivlini Khemka (pro hac vice

filed)

SKADDEN, ARPS, SLATE

MEAGHER & FLOM LLP

One Rodney Square

P.O. Box 636

Wilmington, Delaware

19899-0636

Tel.: (302) 651-3000
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CERTIFICATE OF SERVICE

I hereby certify that this First Amended Com-
plaint was filed through the CM/ECF system on
October 1, 2019. I understand that the CM/ECF sys-
tem will send a Notice of Electronic Filing to all
counsel of record.

/s/ Andrew F. MacRae
Andrew F. MacRae
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APPENDIX D

[current]

CODE OF CRIMINAL PROCEDURE
TITLE 1. CODE OF CRIMINAL PROCEDURE
CHAPTER 64. MOTION FOR FORENSIC DNA

TESTING

Art. 64.01. MOTION. (a) In this section, “biologi-
cal material”:

(1) means an item that is in possession of the
state and that contains blood, semen, hair, saliva, skin
tissue or cells, fingernail scrapings, bone, bodily flu-
1ds, or other identifiable biological evidence that may
be suitable for forensic DNA testing; and

(2) includes the contents of a sexual assault
evidence collection kit.

(a-1) A convicted person may submit to the con-
victing court a motion for forensic DNA testing of
evidence that has a reasonable likelihood of contain-
ing biological material. The motion must be
accompanied by an affidavit, sworn to by the convicted
person, containing statements of fact in support of the
motion.

(b) The motion may request forensic DNA testing
only of evidence described by Subsection (a-1) that
was secured in relation to the offense that is the basis
of the challenged conviction and was in the possession
of the state during the trial of the offense, but:

(1) was not previously subjected to DNA test-
ing; or

(2) although previously subjected to DNA test-
ing:
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(A) can be subjected to testing with newer
testing techniques that provide a reasonable likeli-
hood of results that are more accurate and probative
than the results of the previous test; or

(B) was tested:

(1) at a laboratory that ceased conducting
DNA testing after an audit by the Texas Forensic Sci-
ence Commission revealed the laboratory engaged in
faulty testing practices; and

(11) during the period identified in the au-
dit as involving faulty testing practices.

(c) A convicted person is entitled to counsel during
a proceeding under this chapter. The convicting court
shall appoint counsel for the convicted person if the
person informs the court that the person wishes to
submit a motion under this chapter, the court finds
reasonable grounds for a motion to be filed, and the
court determines that the person is indigent. Counsel
must be appointed under this subsection not later
than the 45th day after the date the court finds rea-
sonable grounds or the date the court determines that
the person is indigent, whichever is later. Compensa-
tion of counsel is provided in the same manner as is
required by:

(1) Article 11.071 for the representation of a
petitioner convicted of a capital felony; and

(2) Chapter 26 for the representation in a ha-
beas corpus hearing of an indigent defendant
convicted of a felony other than a capital felony.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff. April
5, 2001. Subsec. (c) amended by Acts 2003, 78th Leg.,
ch. 13, Sec. 1, eff. Sept. 1, 2003.
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Amended by:

Acts 2007, 80th Leg., R.S., Ch. 1006 (H.B. 681),
Sec. 2, eff. September 1, 2007.

Acts 2011, 82nd Leg., R.S., Ch. 278 (H.B. 1573),
Sec. 5, eff. September 1, 2011.

Acts 2011, 82nd Leg., R.S., Ch. 366 (S.B. 122), Sec.
1, eff. September 1, 2011.

Acts 2015, 84th Leg., R.S., Ch. 70 (S.B. 487), Sec.
1, eff. September 1, 2015.

Acts 2017, 85th Leg., R.S., Ch. 903 (H.B. 3872),
Sec. 2, eff. June 15, 2017.

Art. 64.011. GUARDIANS AND OTHER REPRE-
SENTATIVES. (a) In this chapter, “guardian of a
convicted person” means a person who is the legal
guardian of the convicted person, whether the legal
relationship between the guardian and convicted per-
son exists because of the age of the convicted person
or because of the physical or mental incompetency of
the convicted person.

(b) A guardian of a convicted person may submit
motions for the convicted person under this chapter
and is entitled to counsel otherwise provided to a con-
victed person under this chapter.

Added by Acts 2003, 78th Leg., ch. 13, Sec. 2, eff. Sept.
1, 2003.


http://www.legis.state.tx.us/tlodocs/80R/billtext/html/HB00681F.HTM
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Art. 64.02. NOTICE TO STATE; RESPONSE.

(a) On receipt of the motion, the convicting court
shall:

(1) provide the attorney representing the state
with a copy of the motion; and

(2) require the attorney representing the state
to take one of the following actions in response to the
motion not later than the 60th day after the date the
motion is served on the attorney representing the
state:

(A) deliver the evidence to the court, along
with a description of the condition of the evidence; or

(B) explain in writing to the court why the
state cannot deliver the evidence to the court.

(b) The convicting court may proceed under Arti-
cle 64.03 after the response period described by
Subsection (a)(2) has expired, regardless of whether
the attorney representing the state submitted a re-
sponse under that subsection.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff.
April 5, 2001.

Amended by:

Acts 2007, 80th Leg., R.S., CH. 1006 (H.B. 681),
Sec. 3, eff. September 1, 2007.

Art. 64.03. REQUIREMENTS; TESTING.

(a) A convicting court may order forensic DNA
testing under this chapter only if:

(1) the court finds that:
(A) the evidence:
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(1) still exists and is in a condition making
DNA testing possible; and

(11) has been subjected to a chain of cus-
tody sufficient to establish that it has not been
substituted, tampered with, replaced, or altered in
any material respect;

(B) there 1s a reasonable likelihood that the
evidence contains biological material suitable for
DNA testing; and

(C) 1identity was or is an issue in the case;
and

(2) the convicted person establishes by a pre-
ponderance of the evidence that:

(A) the person would not have been con-
victed if exculpatory results had been obtained
through DNA testing; and

(B) the request for the proposed DNA test-
ing is not made to unreasonably delay the execution
of sentence or administration of justice.

(b) A convicted person who pleaded guilty or nolo
contendere or, whether before or after conviction,
made a confession or similar admission in the case
may submit a motion under this chapter, and the con-
victing court is prohibited from finding that identity
was not an issue in the case solely on the basis of that
plea, confession, or admission, as applicable.

(b-1) Notwithstanding Subsection (c), a convicting
court shall order that the requested DNA testing be
done with respect to evidence described by Article
64.01(b)(2)(B) if the court finds in the affirmative the
issues listed in Subsection (a)(1), regardless of
whether the convicted person meets the requirements
of Subsection (a)(2). The court may order the test to be
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conducted by any laboratory that the court may order
to conduct a test under Subsection (c).

(c) If the convicting court finds in the affirmative
the issues listed in Subsection (a)(1) and the convicted
person meets the requirements of Subsection (a)(2),
the court shall order that the requested forensic DNA
testing be conducted. The court may order the test to
be conducted by:

(1) the Department of Public Safety;

(2) a laboratory operating under a contract
with the department; or

(3) on the request of the convicted person, an-
other laboratory if that laboratory is accredited under
Article 38.01.

(d) If the convicting court orders that the forensic
DNA testing be conducted by a laboratory other than
a Department of Public Safety laboratory or a labora-
tory under contract with the department, the State of
Texas is not liable for the cost of testing under this
subsection unless good cause for payment of that cost
has been shown. A political subdivision of the state is
not liable for the cost of testing under this subsection,
regardless of whether good cause for payment of that
cost has been shown. If the court orders that the test-
ing be conducted by a laboratory described by this
subsection, the court shall include in the order re-
quirements that:

(1) the DNA testing be conducted in a timely
and efficient manner under reasonable conditions de-
signed to protect the integrity of the evidence and the
testing process;
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(2) the DNA testing employ a scientific
method sufficiently reliable and relevant to be admis-
sible under Rule 702, Texas Rules of Evidence; and

(3) on completion of the DNA testing, the re-
sults of the testing and all data related to the testing
required for an evaluation of the test results be imme-
diately filed with the court and copies of the results
and data be served on the convicted person and the
attorney representing the state.

(e) The convicting court, not later than the 30th
day after the conclusion of a proceeding under this

chapter, shall forward the results to the Department
of Public Safety.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff.
April 5, 2001. Subsec. (a) amended by Acts 2003, 78th
Leg., ch. 13, Sec. 3, eff. Sept. 1, 2003.

Amended by:

Acts 2007, 80th Leg., R.S., Ch. 1006 (H.B. 681),
Sec. 4, eff. September 1, 2007.

Acts 2015, 84th Leg., R.S., Ch. 70 (S.B. 487), Sec.
2, eff. September 1, 2015.

Acts 2015, 84th Leg., R.S., Ch. 1276 (S.B. 1287),
Sec. 11, eff. September 1, 2015.

Acts 2017, 85th Leg., R.S., Ch. 903 (H.B. 3872),
Sec. 3, eff. June 15, 2017.

Art. 64.035. UNIDENTIFIED DNA PROFILES. If
an analyzed sample meets the applicable require-
ments of state or federal submission policies, on
completion of the testing under Article 64.03, the con-
victing court shall order any unidentified DNA profile
to be compared with the DNA profiles in:
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(1) the DNA database established by the Federal
Bureau of Investigation; and

(2) the DNA database maintained by the Depart-
ment of Public Safety under Subchapter G, Chapter
411, Government Code.

Added by Acts 2011, 82nd Leg., R.S., Ch. 278 (H.B.
1573), Sec. 6, eff. September 1, 2011.

Added by Acts 2011, 82nd Leg., R.S., Ch. 366 (S.B.
122), Sec. 2, eff. September 1, 2011.

Art. 64.04. FINDING. After examining the results
of testing under Article 64.03 and any comparison of
a DNA profile under Article 64.035, the convicting
court shall hold a hearing and make a finding as to
whether, had the results been available during the
trial of the offense, it 1s reasonably probable that the
person would not have been convicted.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff.
April 5, 2001. Amended by Acts 2003, 78th Leg., ch.
13, Sec. 4, eff. Sept. 1, 2003.

Amended by:

Acts 2011, 82nd Leg., R.S., Ch. 278 (H.B. 1573),
Sec. 7, eff. September 1, 2011.

Acts 2011, 82nd Leg., R.S., Ch. 366 (S.B. 122), Sec.
3, eff. September 1, 2011.

Art. 64.05. APPEALS. An appeal under this chap-
ter 1s to a court of appeals in the same manner as an
appeal of any other criminal matter, except that if the
convicted person was convicted in a capital case and
was sentenced to death, the appeal is a direct appeal
to the court of criminal appeals.
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Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff.
April 5, 2001.

Amended by Acts 2003, 78th Leg., ch. 13, Sec. 5,
eff. Sept. 1, 2003.
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APPENDIX E
[Article 64 in effect on July 14, 2014]

CODE OF CRIMINAL PROCEDURE
TITLE 1. CODE OF CRIMINAL PROCEDURE
CHAPTER 64. MOTION FOR FORENSIC DNA

TESTING

Art. 64.01. MOTION. (a) In this section, “biologi-
cal material”:

(1) means an item that is in possession of the
state and that contains blood, semen, hair, saliva, skin
tissue or cells, fingernail scrapings, bone, bodily flu-
1ds, or other identifiable biological evidence that may
be suitable for forensic DNA testing; and

(2) includes the contents of a sexual assault
evidence collection kit.

(a-1) A convicted person may submit to the con-
victing court a motion for forensic DNA testing of
evidence containing biological material. The motion
must be accompanied by an affidavit, sworn to by the
convicted person, containing statements of fact in sup-
port of the motion.

(b) The motion may request forensic DNA testing
only of evidence described by Subsection (a-1) that
was secured in relation to the offense that is the basis
of the challenged conviction and was in the possession
of the state during the trial of the offense, but:

(1) was not previously subjected to DNA test-
ing; or
(2) although previously subjected to DNA test-

ing, can be subjected to testing with newer testing
techniques that provide a reasonable likelihood of
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results that are more accurate and probative than the
results of the previous test.

(c) A convicted person is entitled to counsel during
a proceeding under this chapter. The convicting court
shall appoint counsel for the convicted person if the
person informs the court that the person wishes to
submit a motion under this chapter, the court finds
reasonable grounds for a motion to be filed, and the
court determines that the person is indigent. Counsel
must be appointed under this subsection not later
than the 45th day after the date the court finds rea-
sonable grounds or the date the court determines that
the person is indigent, whichever is later. Compensa-
tion of counsel is provided in the same manner as is
required by:
(1) Article 11.071 for the representation of a
petitioner convicted of a capital felony; and

(2) Chapter 26 for the representation in a ha-
beas corpus hearing of an indigent defendant
convicted of a felony other than a capital felony.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff. April
5, 2001. Subsec. (c) amended by Acts 2003, 78th Leg.,
ch. 13, Sec. 1, eff. Sept. 1, 2003.

Amended by:

Acts 2007, 80th Leg., R.S., Ch. 1006 (H.B. 681),
Sec. 2, eff. September 1, 2007.

Acts 2011, 82nd Leg., R.S., Ch. 278 (H.B. 1573),
Sec. 5, eff. September 1, 2011.

Acts 2011, 82nd Leg., R.S., Ch. 366 (S.B. 122), Sec.
1, eff. September 1, 2011.
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Art. 64.011. GUARDIANS AND OTHER REPRE-
SENTATIVES. (a) In this chapter, “guardian of a
convicted person” means a person who is the legal
guardian of the convicted person, whether the legal
relationship between the guardian and convicted per-
son exists because of the age of the convicted person
or because of the physical or mental incompetency of
the convicted person.

(b) A guardian of a convicted person may submit
motions for the convicted person under this chapter
and 1s entitled to counsel otherwise provided to a con-
victed person under this chapter.

Added by Acts 2003, 78th Leg., ch. 13, Sec. 2, eff. Sept.
1, 2003.

Art. 64.02. NOTICE TO STATE; RESPONSE.

(a) On receipt of the motion, the convicting court
shall:

(1) provide the attorney representing the state
with a copy of the motion; and

(2) require the attorney representing the state
to take one of the following actions in response to the
motion not later than the 60th day after the date the
motion is served on the attorney representing the
state:

(A) deliver the evidence to the court, along
with a description of the condition of the evidence; or

(B) explain in writing to the court why the
state cannot deliver the evidence to the court.

(b) The convicting court may proceed under Arti-
cle 64.03 after the response period described by
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Subsection (a)(2) has expired, regardless of whether
the attorney representing the state submitted a re-
sponse under that subsection.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff. April
5, 2001.

Amended by:

Acts 2007, 80th Leg., R.S., CH. 1006 (H.B. 681),
Sec. 3, eff. September 1, 2007.

Art. 64.03. REQUIREMENTS; TESTING.

(a) A convicting court may order forensic DNA
testing under this chapter only if:

(1) the court finds that:
(A) the evidence:

(1) still exists and is in a condition making DNA
testing possible; and

(i1) has been subjected to a chain of custody suffi-
clent to establish that it has not been substituted,
tampered with, replaced, or altered in any material
respect; and

(B) identity was or is an issue in the case; and

(2) the convicted person establishes by a prepon-
derance of the evidence that:

(A) the person would not have been convicted if
exculpatory results had been obtained through DNA
testing; and

(B) the request for the proposed DNA testing is
not made to unreasonably delay the execution of sen-
tence or administration of justice.



66

(b) A convicted person who pleaded guilty or nolo
contendere or, whether before or after conviction,
made a confession or similar admission in the case
may submit a motion under this chapter, and the con-
victing court is prohibited from finding that identity
was not an issue in the case solely on the basis of that
plea, confession, or admission, as applicable.

(c) If the convicting court finds in the affirmative
the issues listed in Subsection (a)(1) and the convicted
person meets the requirements of Subsection (a)(2),
the court shall order that the requested forensic DNA
testing be conducted. The court may order the test to
be conducted by:

(1) the Department of Public Safety;

(2) a laboratory operating under a contract
with the department; or

(3) on the request of the convicted person, an-
other laboratory if that laboratory is accredited under
Section 411.0205, Government Code.

(d) If the convicting court orders that the forensic
DNA testing be conducted by a laboratory other than
a Department of Public Safety laboratory or a labora-
tory under contract with the department, the State of
Texas is not liable for the cost of testing under this
subsection unless good cause for payment of that cost
has been shown. A political subdivision of the state is
not liable for the cost of testing under this subsection,
regardless of whether good cause for payment of that
cost has been shown. If the court orders that the test-
ing be conducted by a laboratory described by this
subsection, the court shall include in the order re-
quirements that:
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(1) the DNA testing be conducted in a timely
and efficient manner under reasonable conditions de-
signed to protect the integrity of the evidence and the
testing process;

(2) the DNA testing employ a scientific
method sufficiently reliable and relevant to be admis-
sible under Rule 702, Texas Rules of Evidence; and

(3) on completion of the DNA testing, the re-
sults of the testing and all data related to the testing
required for an evaluation of the test results be imme-
diately filed with the court and copies of the results
and data be served on the convicted person and the
attorney representing the state.

(e) The convicting court, not later than the 30th
day after the conclusion of a proceeding under this
chapter, shall forward the results to the Department
of Public Safety.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff. April
5, 2001. Subsec. (a) amended by Acts 2003, 78th Leg.,
ch. 13, Sec. 3, eff. Sept. 1, 2003.

Amended by:

Acts 2007, 80th Leg., R.S., Ch. 1006 (H.B. 681),
Sec. 4, eff. September 1, 2007.

Art. 64.035. UNIDENTIFIED DNA PROFILES. If
an analyzed sample meets the applicable require-
ments of state or federal submission policies, on
completion of the testing under Article 64.03, the con-
victing court shall order any unidentified DNA profile
to be compared with the DNA profiles in:



68

(1) the DNA database established by the Federal
Bureau of Investigation; and

(2) the DNA database maintained by the Depart-
ment of Public Safety under Subchapter G, Chapter
411, Government Code.

Added by Acts 2011, 82nd Leg., R.S., Ch. 278 (H.B.
1573), Sec. 6, eff. September 1, 2011.

Added by Acts 2011, 82nd Leg., R.S., Ch. 366 (S.B.
122), Sec. 2, eff. September 1, 2011.

Art. 64.04. FINDING. After examining the results
of testing under Article 64.03 and any comparison of
a DNA profile under Article 64.035, the convicting
court shall hold a hearing and make a finding as to
whether, had the results been available during the
trial of the offense, it 1s reasonably probable that the
person would not have been convicted.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff. April
5, 2001. Amended by Acts 2003, 78th Leg., ch. 13, Sec.
4, eff. Sept. 1, 2003.

Amended by:

Acts 2011, 82nd Leg., R.S., Ch. 278 (H.B. 1573),
Sec. 7, eff. September 1, 2011.

Acts 2011, 82nd Leg., R.S., Ch. 366 (S.B. 122), Sec.
3, eff. September 1, 2011.

Art. 64.05. APPEALS. An appeal under this chap-
ter 1s to a court of appeals in the same manner as an
appeal of any other criminal matter, except that if the
convicted person was convicted in a capital case and
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was sentenced to death, the appeal is a direct appeal
to the court of criminal appeals.

Added by Acts 2001, 77th Leg., ch. 2, Sec. 2, eff. April
5, 2001. Amended by Acts 2003, 78th Leg., ch. 13, Sec.
5, eff. Sept. 1, 2003.
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