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S^OL/^iRy S. ROYSTER^

0fimi«dertMcSs^S7b®|^dlSSfcMOIff7M^^C^CU0^^id““

years' imprisonment for the solicitation to mjrf^cW“ sentenced to 9 to 40 
firearm charge. We affirm. arge and 2 years imprisonment for the felony

MOE M. ALDOLEMY,

Defendant-Appellant.

Before: Stephens, P.L, 

Per Curiam.

and Cavanagh and Servitto, JJ.

I. BACKGROUND

Understanding thoserelationshbs islrnDM^ff™0’'3 ‘"V°Ived in this case were complicated, 
adduced at trial to illuminate those relatiwLhms Th?V of this aPPeal- Testimony was
his sister hnan Al-Dnlaimi (Iman) that of the intaS^ f^ors^1S ease were: the defendant, 
Alzand, and Hadeel Khalasawi the person ™ ,Ahmed A.lobidi (Alobidi), Mike
defendant within days of immi^ratin^to the United Stat« ftT* T*®’ Al°bidi first met the 
the defendant, Iman, Khalasawi and Alzand Alnhid T ^ common birth country of
mtta he was abmptiy asked ^ defendant for a *** oftime
during which Alobidi began communication whhlf^H ^ CstMn8ed for a P^od of time 

In part due to immigration issues, Iman and Alobidi lived^ Wh°m he Jatermarried-
divorced. \It was' this divorce that the ^ P ^thelr maJTiaee ultimately
solicitation to murder. Khalasawi testifirithat herat tiTe'Tf 7 def“dam’s motive for the 
whom defendant blamed as a co-conspirator with kZiI* d®fendant through Alzand, a person
and defendant had some unsatisfaeto^busin^felSo^. ^ Alzand ■
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station. Khalasawi admitted that he had hired Farr m commutecl at defendant’s gasbehest of defendant who offered Wm a sSleTalTT 3rS°n but insis,ed he did * at L 

flow from the arson. Defendant consistently denial ‘ ^ lnsurance Proceeds which were to 
testified that he did not get paid for the Lon KhatL Y-mVolvement in the arson. Khalasawi 
but more importantly wls concerned thatTL^ ™' T about ** lack of payment 
which defendant gave to the authorities that led themldef®ndant’if“ station surveillance video 

fKhalasawi who in turn implicated defendant* On thfd t0 once arrested, implicated

message to Khalasawi on Facebook to which Khalacau,- a*a ? 7' ° '^anuary’ defendant sent a 
defendant then appeared unannounced at his family’s r ' * n0t r®spond- Khalasawi testified that 
20, 2017, and asked him to kill Alobidi Wary of the drf T”!’ vt ^abab Md More’ on January 
20th conversation, held in Arabic on his^Phone ’ recorded the January
Johnston, shortly after the solicitation-JoLtonLntactS 35^1 “ntacted his Iawycr, Dennis
who was the officer in charge of the arson case UWe'f‘^tChadP,nkbemer(Finkbeiner),

\ several units of government on this case' Law enforcementl^Td * °fficers collaborated with 
to a safe location and engaged KhaTasawTin l nT^T y ^ mtended victim’ Aiobidi, 
Surveillance was set-up, and a January 31 2017 meeti record evidence of the solicitation, 
defendant. The meeting was obser^ by law cnfor ' Lm3 betWeen Khalasawi “d
exchanged and Khalasawi gave the defendL theb^Tn ? audl° recorded- Funds were 
of the murder. Defendant was arrested after Lvina the vl Srail.et aS proof of completion

Khalasawi

papers

The transcript of the plea proceeding sealed thaLnderTh f ^ Cooperation in th's 
was ongmally charged with multiple * ^ Z
imprisonment, pled to a misdemeanor with a sSteL of facmg Possible ^lifetime

l counsel was aware of the plea arrangement nrior m 2“ °-f-no-Lncarceration. f Defendant’s trial!
° [tbc p'ea d«* Khalasawi aSd Finkbeiner wereLaiSvtfr—becomipg aware of/ 

was discussion of Khalasawi’s immigration status AiLl , " that testim°ny. there
felon was detained by Homeland Security Neither the def tlm6 °f t"al’ Khalasawi, a two-time 
fire transcription of the immigration court Leadings'^.^Prosecution was privy to
details of hts testimony including his assertion that held f^~W1 WaS lmPeached on several
of Alobodi to execute the murder scheme. Additionally' Kh°alL°W Alob°dl -~d needed a Picture

matter.

7

There were
n employee of the defendant. Nissan testified thau fewmorn^hf'^ uiSSan’ 8 dis8runtled fired
U defendant threaten Alobidi. Testimony was llso 2 th ,C S°licitation he heard

involved m the case regarding their survpillflnn«Q a 1C1j. from the law enforcement officers 
fsimijarlo Khalasawi onjhe seqW^f gVents TCCOT ings* jTheir testimony was substantially
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Of these conversations. offered ^*^3
Arabic. The defense versions came from a “pmfesTnal^29^ Tr ^ ta 

An enhanced recording of one of the conversations was «t a ?nd the defcndant himself.
'SS^SSS^m‘ “ *« —t««-? A. ,££f3

the punSSSurSSSeUt6 He«22 with Kh«l«»™ concerned
was for the needed equipm^ Heleshf^ t^ t °fm°nCy N
Road and Farmington Road from Knight Enters® «>risldered buying a property at Nine Mile
eastern National Coney Island. Ifa «w2E£S SSS forT^K 8 “ 

deal was never completed because his contact nP^n „!?.~5, ■ ■ for the Property, but that the
friction between himself and Khalasawi as being basedur.™ v 3 acciden*' He cxPlained the 
restaurant and exposing their arranZLnt“°? Up°n hls amv,n8 at *e Khalasawi family
animus against Alobidi, his then fomer brotheretElL denied
conspiracy between several disgruntled person including W8S *e.lar®ct of a
witnesses to rebut any sale of land with Knieht Fnt<> 6 l*8?*1* The prosecution offered
Island franchise opportunife andIthe ConcePt of National Coney
business not a franchise. P he was *ooking to build an independent

The jury convicted the defendant as charged.

H. INEFFECTIVE ASSISTANCE OF COUNSEL

conversation were

assar

»*W F»»e ,™„s d,*S ES *' r“" «“ °f Pta »
A. ISSUE PRESERVATION AND STANDARD OF REVIEW

714(2009;. Defendants claim
move for a new

o , vFayne> 285 Mich App 181, igs- 774 NW2d. «C «.p«mdd hd »ol rton ta te M ™

,wS™iri!Sf™frTl t ■ m“ «».«..j

B. ANALYSIS

f'eop/e v Ginther, 390 Mich 436; 212 NW2d 922 (1973).
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People, Randolph, 502 Mich 1, 9 917 wS 249 prfjudiced ^ defend“t”
US 668; 104 S Ct 2052; 80 L Ed 2d 674 (19841 Effi-ri ? ’ C'tmS Stnckland-v Wash‘ogton} 466 
the defendant bears a heavy burden of nrovini nth ' a^slsta^lce of counsel is presumed, and 
76; 601 NW2d 887 (1999)t‘Decisions otherwisc./e°P^ v Rockey, 237 Mich App. 74,
question witnesses are presumed to be matters of triafft^ t0,pfesent md whe(her to call or 
its judgment for that '* C°Urt wil1 not substitute
App 357, 368; 649 NW2d 94 (2002) “mhe failure to ca l V °aV“’ 250 Mich
assistance of counsel if it deprives the defendants » k t''If!?'? °n y constitutes ineffective 
Mich App 393, 398; 688 deftnSe” ?°pk V ^ 2«
a difference in the outcome of the trial ” Peonb v ru ooo 1S °ne ^at might ^ave made (2009) (citation omitted). S.rnL^mhe Mure APP 36°’i71'770 ™ 68

Assistance 6f counsel! it underlines «mfid«t ° lnv“tigation bTincffecti™
Mich 477, 4937684 NwSJm) “^ ln,he 1,131 People'^Grart, 470

five witnesses: 1) defenTe^nVaM^ £o in^tiilte and call
Alzand (Zina), 4) Rafeh Al^^l^X ^ ’ } ^ 3> Z-

l)

established that Khalasawi lied abom how ht l, Wlttbort s ‘^ony would have
tried to get Nasser to lie about MS0Urce of tin ^ “d that Khalasawi

Wittbort,

h,ve b” in,d"”bfe Hearsay is “a statement other thanETI^H tit? NaSSar W3S lnadmissib|c hearsay, 
hearing, offered in evident^o prte fte IZof t ******** ^ teStif*"S at «1 « 

inadmissible unless admissible under one of the excenrin T t TCrted‘ ^RE 801 (c)* Hearsay is 
App 668, 673; 892 NW2d 15 (2016) DefenHaf !to heaPay* Copley Shawy 315 Mich 
statements to Nasser would have betn zdmhslVth Khalasawi’s Alzand’s
803(24), the “catch-all” exception. Statemenlutder StosTl) ^ MRE

must satisfy four elements to be admissible- rn if mi>c* u 

that the offering party Jmld l!!! ,? ™St probatlve evidence on that fact 

279; 662 NW2d 12 (2003)] eV‘denCe' 468 Mich 272,

-4-



Shueltw a hearsay exception.” Solomon v

lend circumstantial credibility where the statement* * b r^.an agent of the defendant does not 
admission against any significant interest of Nasser’s lent’s mterest 311(1 not an

Aey

km jsseskt. rSH *■=&jss ■
to call him. Since Nasser’s contradiction of Khali.** fense witnras listbut ultimately elected not 
receiving and retaining fluids and goods from the defe T 'TTf °™cial matters such as Khalasawi 
and Khalasawi’s failufe to t"0* diSC‘°Se tothe P°lice’
choice not to call WittborU Defense counsel instead'eot a mL.VT “ "nreasonable strategic 
star witness. \ Counsel got Khalasawi to admit tv, A, ■ nfc!1a admisslonfrom the prosecution’s 
Khalasawi, himself, admitted at trial that he had • n mitlal y led t0 the police and the court. 
Alobidi’s picture M“helmosdv * , trUthfU' abo“t how he obtained
prelimina^ examination wSC $ !"terVlew Wlth detectives and at the
In lieu of calling Wittbort to testify to imneaeh w mng.th.e Plcture ln order to protect Nasser, 
whether it was true that he told W bort thaT^, Nasster’defense “““el chose to ask Nasser 
in a different manner ‘ffTlWs Court ^n ^ * Say that he °b,amcd the P^re
smtegy, and even if defense eoensel was uWinattlyisE'SSn™8?”? °f "',l
SST 2^“'* ***** ■ mS“pT 42™ «19““2'd‘

to falsity evidence against defendant ^fQi^^db®dainotlvetoconsPlrewithKhalasawi
«*-» „ S “Sfi, aJL“7,o m liS’d?*' k»3' "• “■
get him locked up. I will putMoe awav for Mfe” Ar i \ 1 will do something to Moe. I will 
his car and when Alzand wouW not mrnm i H r a ^ Stated ‘hat ,n 2013’ h= loaned Alzand 
actions left Alzand ^ou7a vehkTe^^c^rdlnT^r'aT^V' 'Z* f°r ^ Want's

rev“«= i*»»" iii *to S i™,',8”5 pe“”

V Al”d »d < >»* b~
»d„ MRE 803(3)J ■ Alai e.psessing * “ ™

were

-i? •of •* *—* *-tern »»«,, feeling, pain, a„db«y tain* be, no, bX’
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its: XT' - “zr * »«■*»»«•double hearsay and defendant ofto ™ Zl e Sf T “d Alzand Said would have ***
We agree that Ali’s testimony as to Almd’s renn^tT m T admissiblhty unde'' MRE 805. 
405(a)3. However it was ailin reputf‘on would have been admissible under MRE
Khalasawi as the prevaricator because he was the"3 6 Stra*esic decislon for counsel to focus _.. 
murder Alobidi. person who accused defendant of solicitation to

on

counsel interviewed her^m^flss^^thafsh ^ 001111861 ineffect>ve either.

to clarify tLTXhedftecS”"’^;1 Ĝod 1 w“able 

to conspire against the defendant for accusing him of * have provided a motive for AlzandST-* »*** bra t sss

Had 
with her 

efendant accused

\\ together in July or August of 2017 Defend t ’ ^ Khalasawi at the Home DepotI | that KJialawasfdid nofncLd a photo^rmfd^pmtnTt test’mony wouid have proved
[ f admitted he knew Alobidi prior to January 2017 Tlier^^^T ^^u1’ However> Khalasawi 
, i eight months later was unn«S! L T?h ’ ^ he WaS Seen with Alobidi

sssa
and defendant were founds ' , “ affidavit Stated 11131 Alobid>
Defendant testified without contradiction that he vouSf^A^vf 60^10" l° d‘V°rCe Alobidi-
about Alobidi prior to grantins Dermissinn fnr ^ for Alobld‘ when his father queried him 
contradiction that it was Iman’s decision to Hivo ° Aob’d* a^so testified without
actually manied again. Defendant testified that hThad rh,*1 ^ ** he and Iman wcae

h^,k=^,a^dUrsr^ssrsSror'“s.s

ng to interview and 
imus against Alobidi for

IL^T6.*6 feCt remerabered or believed unless it relates 
identification, or terms of declarant’s will.” MRE 803(3). to the execution, revocation,
3 «
may be made by testimony^ to reputo^^ °/a person is admissible, proof
examination, inquiry is allowable into reports of relevant0 specific
405(a). MRE
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ESS “fe8 ^ °°mpHCated immi8ratiM -- - «•
to call and invcstigate^wftne^enfthardeTS'StanCe °f“unsc! claim> 35 itrelatcs to the failure ' 
Defendant’s defence T &Hed ‘° pureue “ ^tentative thZ-
Defendant’s alternative theo^ wSatKharfr W3S that he was ftmed by Khalas
are in support of the alternative theory In retro^eTt^f^ h/m' Defendant’s affidavits 

defense counsel’s chosen strategy. This Court “ n°!happy with the outcome of

unsuccessful efforts to bring

S awi.

Defendant also claims that if Wittb 
accord with his affidavit: ort were called to testify, he would have testified in

■ have plfySSf 3? E? P°““ b«™.,
Khalasawi safd January 2017 <wcll before
golfed with Chad Iton a^d rfo™l Ald?lemy’s Mother « law), 1
told my former partner and me that he wa<Twn v Rot'hester’ Michigan. Jackson 
asked him, “Why’ You don’t have the •rkulg 3 sollcltation of murder case. I 
auto theft investigations "JacksoSaid l°d° *at tyPe ofc^. You do
balls to walls.” To my Lwled^ the e thi$' We got this Chaldean guy
ever handled is the case against Moe Aldolemy^10" ““ ^ ^ Jacks0n has

against the defendant. This serious accusation“ Alzand in frami"S a case 
call Wittbort as a witness. It was not unreasonable for def 0011,1521 did not
allegation before the jury altogether because if it were J d « ?,Se 00111186 t0 avoid Placing this 
ttte witnesses he investigated8would lose credibilftvlly°°®trad,cted’ Wittbortand 
Finkbemer who involved Jackson in this case OT Januar^y.Tn ;0 ™’5' il Was

to Khalasawi concerning his deportation case ^Khalu m® wbether any promises were made 
deportation was disdosed before the Jury to the exSta^ XS^hiT^

? Defendant’s contention, that defense counsel-Ta.'i^ •
proven his alternative theory, is further inaccuraf nef mVes£lgate witnesses that would have 
intended purpose, as an instigation of possiblewftatsSTrTfT* rep0rt for *
argue why it was necessary for defense counsel to re inter™ ^ defe"se- Defendant does not 
already interviewed. The decision not to call those wifnST pr0pos!d witnesses that Wittbort 
to investigate. mose witnesses was therefore not based on a failure
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because he was ^ "" “ 3JUmpSUIt

kF““”: «- •«« i. d»» „f 
Finkbeiner that in May 2017, Khalasawi entered a oleanf argam.at *”**■ ^ W Earned from 
stolen property in exchange for dismissal nf ttf 00 c°ntest to receiving and concealing 
cooperation in the solicitation to murder ° *? ated cIlarSes and his continued
Khalasawi’s plea was to “a much less serious clS^a^tiJSSl ^5“" ^ that 
cooperate, he would lose the benefits of hi« nuTh? 7?lf KhaIasawi dld not continue to 
reinstated. He further agreed that Khali.* P* in gai” and ^ more serious charges would be 

included only fines, 3 Sentencing Went that

ultimate^aCoS aJeTment ^ “SOn Johnston- a^ed that there was

™r Se"tenCe °f20 yearS and the reduced ch^gSoarifcSf 315011 °°nspiracy CMTied a
potential sentence of up to

m d=«c«nt in Inrafig.ltag „d pre„t,„g fc *“

to cross-examine Johnston. He also provided an affid by hls us? of the ^scripts
acknowledged he was aware of Khalasawi’s denortatinn V1 or e^enda^1 s use in this appeal that 
information that Khalasawi was facing immin^it d^m p*?cee<J“1|s and relied on the prosecutor’s 
information was not unreaTo^Alewh^^miaDDeab ° Defens-oun-l!’s fiance on that

o f ordered to be deported by an immigration couS wlv ff Khalasawi was already
VCourt of Appeals.: Defense counsel averred ■ w!,aPpea^^at decision to the Sixth Circuit 
Khalasawi’s attorney Johnston whilp Tr>h T IS affidavit, that he (did not ask the prosecutor or
were made to Khalasawi to aid him with hisdeportadoncase6 u31^’ aboul_ whether any promises 

the record of the plea proceedingsin ’Reliance
deficient performance. A review of the plea trammW* ^ ^easonabIe and did not constitute 

significantly reduced plea from hie ■*.* i pts reveals that Khalasawi ultimately received
understanding that either of Khalasawi’s now ?*?” charf“’ but there was always the 
example, r or turalasawi s no contest pleas could result in his deportation For

criminal proceedings

~J\'

"O'
on

5 People v Cobbs, 443 Mich 276; 505 NW2d 208 (1993).
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Com: Did you have an opportunity to discuss this 

Prosecutor. Yes, I did.

Court: And you advised him 
plea?

with Mr. Khalasawi’s attorney?

of the potential for deportation associated with this

Prosecutor. Yes, and I believe Mr. Khalasawi understands that sort of risk.
cmic^tion^that woul/weigh favorabW 1 UnderStand there’s
not be deported. ^ & b * b n0t necessanIy guaranty that he would

iSEsssssrai<*» «*».«plainly also suggested that “the conditions8” referredtoS lmmigratlonThe equally and
fact that the plea agreed to was of the k.nd th Mh^ /Y.Y °UtSlde Promises. but rather the Khalasawi’s deportation. Othemi ZZ'l? fV ^‘T less like|y <° result in
proceedings that there were no other promises threat, testlfied under °ath at the plea
lo the reduced charges, aycnirdrfense ™t.T^^Ment ^“erdon to get him t0 Plea 
prosecutor offered to aid Khalasawi in his denortatinn " d‘jCOverfi 11131 the Oakland County
that would affect the outcome of his case when the iTY 'Y’defendant fails to explain how

P'“ omKd h“" *“ l2-”SeS

is not

III. MRE 404(B)

nothing to do with the solicitation to murder^Z f? |laratebadactthall,ad
T* ““ .QHSKkSK,°f

ant

A. STANDARD OF REVIEW

vJen,on-294 Mi<* NW2dd599 (20I n^^Atr" iabuse of discretion- Pe°Ple
when its decision falls outside the range of reasonahli * a * • A ^ C0Urt abuses its discretion 

278 Mich App 341, 379; 749 °UtCOmes” ^ v Ita,revasal unless after an examination of fteS cau^ SalUffi1'3? “T™iS n°‘8 8round for
probable than not that the error was outcome dete^nl Y'affi™atlVely appear that it is more 
596 NW2d 607 (1999). determinative. People v LuUty, 460 Mich 484,496;

B. ANALYSIS

-9-



MRE 404(b) provides:

conduct „ k£ "*• “ “ "*«!"»' to

„1S” “o*^“h^!E”*™““ ■> "»■» -yo

aHSfitSSS.SpH: 

SSs^5»tRs£sSs£
K^iSSH STSyjs*’ »■',™ °f «#* *-«inclination to wrongdoing in general tn ^ .. Van^e 1S that tbe ot^er act shows defendant's
question, the evidence is not admissible” ^ dffendant committed the conduct in
114(1993). The rule “is not eSusion^v CuSw 'f 444 ^ 52>61 ^ 508 *W2d 

list of reasons to properly admit evidence that mav non^T’because il Provides a nonexhausti ve 
the defendant’s character.” People v Mardlin 487 M^nQ0/^^t0 “inferenceabout 
“Requiring the prosecution to gWc‘vMZVnlt ^ ’• 616; 790 NW2d 607 (2010).
trial’ is designed to ‘promote [1 reliable dicis on m K “ ° mtr°duce other acts evidence at
‘offer [ ] the defense the opportunity to maXl ™^ ^“TV SWprise’’ and t0
prejudice.’ ” People vjachon, 498 Mich 246 261 869 bW2d 25^m S rdeVanCy and unfair 
444 Mich at 89 n 51. ’ l’ S6y NW2d 253 (2015) quoting VanderVliet,

C Res. gestae evidence isthat proof of one bolt's the nib"" ” ^ “ the charged

” People v Delgado, 404 Mich 76, 83; 273 NW2d 395*0978} Clrcumstances of the 
evidence must have “a causal temnorai 1 -^5 (1978) (citations omitted). The
such evidence is a prelude to the charged offense^sd^re Wlt\tb? charged crime- Typically,
arises from the same events as the charged offense forme * ° probatlve of ^ charged offense,

sr -*• s”" — —

offense
crime.

cc «

™.. «* P™„,e „ jBy is ™ f ”/««»«
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admission °f ■such evidence. 
NW2d 851 (1996) (citations omitted)]. [People vSholl, 453 Mich 730, 742; 556

rw • m“i"8 “»•>» ™«•.«

“r:Ltr - -»*»•■* - •ssessssissss:
ev.dence was relevant for a non-propensity pun»Te Unde*ft T°n-4Un er MRE 404(b)> the
bad acts is admissible to show, inter Jf"*™ "der the rule, evidence of defendant’s other 
404(b)(1). Khalasawi’s testimonyTain d°mg an act.” MRE 

admissible to show defendant’s scheme nrk ™ before t0 commit the arson
for compensation. The probative value of die evident PerS°n? t0,C0mmit criminal acts for him 
danger of unfair prejudice. The evidence provided Hef ^ substantially outweighed by the 
that Khalasawi sought revenge agist himTnH T ^ 311 additional motive to argue

«.«» dSL*T5 SS Kh,,"~wi’s »*»* *

was

evidence under MRE 404(b)dtheadefendanTmustrdded n0t^ovlde Pretrial notice of the other acts 

not was outcome determinative.” Jackson, 498 Mich at 270 ^ ‘ ^ probably
stated that despite there not being any notice he was not ^CIt“tl“1 on“tted)- Defense counsel 
objected to KhaJasawi’s testimony because he antiV t a *u suJ?nse^‘ *n fact, defense counsel 
defendant in the arson. Defense counsel w^ fully Jwve 7“ 8°ing ‘° implicate
arson case. Although the defendant was not affonL S P Ca Proceed>ngs in the
or introduce a Facebook page, he has“ot show^t APP y‘° C,°K'“”= Knkbeiner 
Defendant’s stated mason for waX to cZ exile P!\^mCnt WOuld have b«*n helpful, 
testimony, but defendant admits W3S ‘° impeacb Khalasawi’s
ways and that the prosecution’s case was weak becauS^35 lmpe,ached in numerous other 
introduction of Alzand’s Facebook page to show that hTa. ^ ,mpeachment- Additionally, the 
prejudice defendant when Khalasa^L^i^^J^S ^ 'Tdid 

friends with Alzand, and testified that he Alobldl' admitted that Alobidi Wasfirst Facebook friends. “Consequently this casTZ! not ListCd h'm and A,obidi as his
that, without notice, the prosecutor was able toTsef^ inV°Ae Supreme Court’s “ncem

(2001).

IV. prosecutorial misconduct
Defendant argues the prosecutor committed misconduct i

m four instances. We disagree.
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A. ISSUE PRESERVATION AND STANDARD OF REVIEW

by simultaneous 

~°J« «■«* <« -»!■»« a»246 Mich App at 110 uTm5™ £:ndantre“lvfdafa,rand impartial trial.” Aldrich, 
error affecting the defendant’s subSmtianalfT'cu ona‘mlsconduct are reviewed for plain 
130 (1999). “To avoid forfeiture^^ V farmes’ 460 Mlch 750; 597 NW2d
defendant must establish that errors occurred c aims of Prosecutorial misconduct,
affected the outcome ofth7triaUourt ^ C'ear °r °bvious- “d «"> errors
635 NW2d 491 (2001) “No error n*n P • m^S' PeoP^e v Schultz, 246 Mich App 695, 709'

Mich App 713, 721; 613 NW2d 370 (2000). Y * mStrUCtI0n ” PeoPle v Schulte, 240

B. ANALYSIS

Mich App 74, 88; 867 NW2d 452 (2015). P ^ ^ * PeoPle v Cooper, 309

£? pl“ '”8,ln “ vt“h «*
In order to establish a Brady violation, a defendant must prove- 01 that the , 
possessed evidence favorable to the defendant* n\ *wP*u *() *at the state

Mich App 440, 448;P70°9CNW2dS lMpOOsJ6 ^ [Pe°pk V C°X’ 268

not

™ S’Scs sr;j, “Kfct “sr? “ ™d»“ ^ «■»Khalasawi’s testimony. Further thenleanrnr~vr J ^ throuSh Finkbeiner’s, Johnston’s, and 
counsel obtained and used ™ cross-examinato.1"68 ^ 3 “ °fPUbHc record which defense

6 373 US 83; 83 SCt 1194; lOLEd 2d 215 (1963).
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the arson case was schedu^forl^^T^but^ch^d '6' KhaIasawi’s trial >n
rescheduling was a benefit that Khala^wi reSived as a ott of f' I dan‘ ““ tb“t thc 

solicitation to murder case. However Finkbeiner the nffi? P “ aSreement involving the 
that he contacted Jackson of the H^el Park ’i. J " charge ofthe 313011 “se, testified

r “t T a™
„* Uil May 2017 .10, ,h« p,L

statement. DefendanU^dfedly ^^10*6orof'ed de,fendant’s character during opening 
“if you are going to try the devil ^nd r 6 p secutor s remark m opening statement that
sometimes you have to go to hell’to get your vdtaess'es ’MVhen'th de^endant is 1,10 devil. but 
context, there was no evidence of prosecutorial Wr a ^Gn the entire statement is read in 
talking about the character of his own wS befuse &e Prosecutor was plainly
referring to the defendant as the devil Further thi^remaric^ eXpl'C“ly Said that he was 001

~-“d

«™.y ofhis „„„

inferences from the evidence as it relates to thei/rtipr, 8Ue tbe evidence and all reasonable 
(internal citation omitted) AfterareJiewTft^ f« Mich App at 236 

comments did not constitute prosecutorial misconduct wJh ?nC'ude that the Prosecutor’s 
the plausibility of defendant’s version of events A orosernt d’ prosecutor Properly argued 
not worthy of belief.” People v Caldwell 78 M.Vlf *on &ee t0 argue “lhat 3 witness is 
the remarks were made durfng L p™ ’ T^ NW2d 1 ('977). Further,
lawyer’s arguments were not evidence and should•J^0'W3S instructed 11131 ,he 
resulting from a prosecutor’s improper ari lt mfy be 001X^1“ ^ ^ prejudice

s?s?,of

case until after the >

276; 662 NW2d

Defendant furtherallegations of prosecutoriar^sMnduct^Howev^r 7 5°r n0t obJecting t0 the above
prosecutorial misconduct, so do his claims of ineffi.’ r ^ defendant fal,s t0 Prove his claims of

ifeople vHoag,,460 Mich 3,6; 594 NW2d 57(1995)>

V. MRE 404(A)

assistance of counsel.” of ineffective

-13-



11181 11,6 testimony sh°uld not have been 
constitutes error requiring reversal. admitted, but disagree that its admission

A. ISSUE PRESERVATION AND STANDARD OF REVIEW

must object atTriaTanTs^Jdfy^sMe^ouncTf W’ °Pp0sing the admission of evidence
246 Mich App at 113; 63l S n/ J °" th“ 3SSerts appeal.” Ald,ich
evidence at trial on the ground that it ias S?*** ‘° ^ admiSSi°n ofthe’
improper character evidence or that it denied the defend f reaS°nS °n appeal that was 
unpreserved. M 010 defendant a fair trial, therefore this issue is

rights. People v 0^258 MfchApp"1!31^61669^2^83 WMotT'118 defendant’s substantial
n^ts are affected ifthe error affects L outwme of thl nrl aL defendant's substantial 
750, 763; 597 NW2d 130(1999). ^proceedings. People v Cannes, 460 Mich

B. ANALYSIS

defendant’s arrest on ;anu2^Ylffi2017PafterOdrfendthet ^ °f-uC Kabab 311(1 More t0 effectuate 

pay Khalasawi for suppos Jy LrdennglLldf wt.L1 *the rest— *o
- that when defendant’s vehicle came to a stoD defend^ surveillmg defendant, Whiting noticed
- Whiting testified that he relayed this infnnLir, d 1 a hands left the wheel and went down.

- Whiting why he relayed that infoimation o vir VLadiT Miff '7 prosecutor as^ed
- information in our briefine thai , radl0» Whtmg responded, “We received«iv.“S'S S?r"r‘—:““"e (-X2fellow officers over concern that the suspect mieht ™P°rtanCeJ?f relaymg the information to 

Aat their faces not be shown on television by new crew fol!owin8 <%> Jurors asked
this request to the jury being afraid of defendant after wS^testfmony attributeS

evidence under MRE iaf^'Thtre wm ^eWden^017* tenden.?ies was ™Propcr character 

person. nor was the evidence re]evam tQ ^ ^ ^ LlTef ‘“f* W3S 3 violent
court s response was more to the prosecution’s enmm* + D,efense 00110861 objected and the 
rather than a ruling on defendant’s objection that the testimo" ££%£ “* S°lidted’

Whiting’s

». * b“s f"w «* 
was brief, and this particular portion of his testimonvwas '* d7not, Whitin8’s entire testimony

that their concerns were over privacy and just noT SsiT

error affected

7 <

-14-



* *

Whiting’s brief<overwhelming evidencTof dlfeiS^tilf6 Why0™ f defendant’s case « light of the

- -- - -Si'firjiari
' and “ge paperwork. FurthefA,oSest?fieSat h ^ A'°bidi 8nd Iman’s d-orce

Whiting s testimony affected his substantial rights. * 6 erroneous admission of

VI. OV 10

jssss
A. STANDARD OF REVIEW

was no

Of offense variable vGlol^m MwoTP°rting itS assessment
the facts, as found, are adequate to satisfy’the scoring cordif’ NW2d?76 (2°16). “Whether 
application of the facts to the law, is a question of sZfo^t d by Statute’ ie- the
reviews de novo.” People v Hardy, m aPPellate
when the Court is “left with a definite and firm conviction thT^ 34.° 9°13)' Clear error exists 
v Stone, 269 Mich App 240,242; 712 NW2d 165 (2005) ^ * miStake has been made-”

B. ANALYSIS
777.40(1Sirec"'^ pointsSsSed win tZ d'flf ViC‘im” MCL 777-40W- MCL

“Predatory conduct” is defined as “preoffense conicfd ^ “ “predat0ry conduct ”
purpose of victimization.” MCL 777 40^3)^ It “dnf d “ 8 V1Ctim • • for ‘he prima.y 
but rather only those forms of ‘preofffenseconductth» enCOmpass any ‘Preoffense conduct,’ 
predatory’ in nature, e.g., lying i^wait and stalking J:0mmonly understood as being

conduct or ‘preoffense conduct involving nothing more ?hT to/TBly opPortunistic criminal 
crime or subsequent escape without detection ’ ” Pennl ^ ^n-of-the-mill planning to effect a 
261 (2011). Preoffense conduct i not‘Wedato™ if 489 Mich 45*02 NW2d
potential victim an actual victim.” PeoplTy ^Zn Z ^ than maki”g ‘he
“Victimize” is defined as “to make a vfctim of ” « tn, t 2- I6J: 749 NW2d 251' C2008)

tramt, persuasion, or temptation.” Id. at 157 
determining if the victim was vulnerable:

People

a person who is 
assessed under Ov. 10 only 

-158 Wa^ susceptible to injury, physical
158. We consider the following factors when

-15-



V

(I) the victim
victim's youth or agedness, (4Hhewdsnmcenf VI|JtlrnS .mental disabi>>‘y. (3) the the offender abused his oThSauLritrt'ationshiP- (5) whether 

victim by his or her difference in size or strength 0^* offflder exploited a 
intoxicated or under the influence r *’°,h> 0) whether the victim

asleep or unconscious. [Id. at 158-159.] ^ 8 whether ^ vict>m

A victim need not be inherently vulnerable; rather 
conduct alone (eo ipso), can create or enhance a

was
was

“a defendant’s ‘predatory conduct ’ 
victim’s ‘vulnerability.’ ” by that 

Huston, 489 Mich at

Alobidi from his carpentrv work Defendant arm ^lua,ntanccs where KhaJasawi knew of

preoffense predatory conduct not only annu al inSfe ^ \™tieT Atobid>
to attack. Alobidi testified that he suspected defmcW b° !° make hlm more vulnerablc 
defendant's sister. However Khaksaw W;K W,0U,d try to hurt him for having divorced

was

Affirmed.

/s/ Cynthia Diane Stephens 
/s/ Mark J. Cavanagh 
(si Deborah A. Servitto
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Order Michigan Supreme Court 
Lansing, Michigan

April 27,2021 Bridget M. McCormack,
Chief Justice

Brian K. Zahra 
David F. Viviano 

Richard H. Bernstein 
Elizabeth T. Clement 
Megan K. Cavanagh 
Elizabeth M. Welch,

161662 & (103)

PEOPLE OF THE STATE OF MICHIGAN," 
Plaintiff-Appellee, Justices

v SC: 161662 
COA: 344447
Oakland CC: 2017-261887-FCMQE M-ALDOLEMY.

Defendant-Appellant

On order of the Court, the application for leave to appeal the June 11, 2020 
judgment of the Court of Appeals is considered, and it is DENIED, because we are not 
persuaded that the questions presented should be reviewed by this Court. The motion for 
immediate remand is DENIED.

I, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the 
foregoing is a true and complete copy of the order entered at the direction of the Court.

April 27,2021
$0419

Clerk



I

;

Additional material
from this filing is 

available in the
i

Clerk's Office.


