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Defendant, Moe M, Aldolemy, appeals as of right his jury trial convictions for solicitation
of murder, MCL, 750.157b(2), and felony firearm, MCL 750.227b. He was sentenced to 9 to 40
years' imprisonment for the solicitation to murder charge and 2 years’ imprisonment for the felony

PER CURIAM.

I. BACKGROUND

The relationships between the myriad persons involved in this case were complicated.
Understanding those relationships is important for any analysis of this appeal. Testimony was
adduced at trial to illuminate those relationships. The key actors in this case were: the defendant,
his sister Iman Al-Dulaimi (Iman), that of the intended victim Ahmed Alobidi (Alobidi), Mike
Alzand, and Hadeel Khalasawi, the person solicited to commit the murder. Alobidi first met the



The instant case began in early 2017, when defendant contacted Khalasawif” AT thie time;
Khalasawi was awaiting trial along with Eric Farr for an arson committed at the defendant’s gas
station. Khalasawi admitted that he had hired Farr to commit the arson but insisted he did it at the
behest of defendant who offered him a sizeable payment from insurance proceeds which were to
flow from the arson. Defendant consistently denied any involvement in the arson. Khalasawi
testified that he did not get paid for the arson. Khalasawi was angry about that lack of payment
but more importantly was concemed that it had been defendant’s &as station surveillance video
which defendant gave to the authorities that led the police to Farr Faft; once arrested, implicated

(Khalasawi who in tumn implicated defendanti On the advice of counsel, Khalasawi had no contact

with defendant from the time of Farr’s arrest until January 2017. In January, defendant sent a
message to Khalasawi on Facebook to which Khalasawi did not respond. Khalasawi testified that
defendant then appeared unannounced at his family’s restaurant, the Kabab and More, on Janu
20, 2017, and asked him to kill Alobidi. Wary of the defendant, Khalasawi recorded the January
20th conversation, held in Arabic, on his iPhone, Khalasawi contacted hjs lawyer, Dennis
Johnston, shortly after the solicitation.~Johnston contacted Scrgeant Chad Finkbeiner (F;
who was the officer in charge of the arson case. \ Law enforcement officers collaborated with

Useveral units of government on this case., Law enforcement secreted the intended victim Alobidi,
to a safe location and engaged Khalasawi in a plan to record evidence of the solicitation.

Khalasawi received a favorable
matter. The transcript of the plea proceeding revealed that under the agreement, Khalasawi, who

murder,' Nassar was the messenger Sent to pick up $3,000 to $4,000
"the intended victim from the defendant.




Defendant testificd at trial. He contended thath
the purchasc of restaurant cquipment. He explained t

The jury convicted the defendant as charged.

1. INEFFECTIVE ASSISTANCE OF COUNSEL

Defendant contends that his trial counsel was ineffective for failing to invcstigate and call

certain witnesses and for failing to investigate and disclose the full extent of Khalasawi’s pica to
the jury. For the reasons discussed below, we disagree.

A. ISSUE PRESERVAT_!ON AND STANDARD OF REVIEW

To preserve an ineffective essistance of counsel claim,
trial or a Ginther! hearing in the trial court. Peaple v Payne,
714 (2009). Defendant’s claims are unpreserved where he

a defendant must move¢ for a new
285 Mich App 18 1, 188; 774 NW2d
took neither action in the trial court.

“A claim of ineffective assistance of counsel presents a mixed question of fact and
constitutional faw. We review factual finding

s for clear crror, but we review de novo questions of
constitutional law.” People v Unger, 278 Mich App 210, 242; 749 NW2d 272 (2008) (internal
citation omitted). Unpreserved claims of ineffective assistance of counse] are reviewed for
mistakes apparcnt on the record: People v Petri, 279 Mich App 407, 410; 760 NW2d 882 (2008).

B. ANALYSIS

! People v Ginther, 390 Mich 436; 212 NW2d 922 (1973),
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To establish ineffective assistance of counsel, defendant must prove “(1) that trial counsel’s
performance was objectively deficient, and (2) that the deficiencies prejudiced the defendant ™
People v Randolph, 502 Mich 1, 9; 917 NW2d 249 (2018), citing Strickland v.Washington} 466
US 668; 104 S Ct 2052; 80 L Ed 2d 674 (1984). Effective assistance of counsel is presumed, and
the defendant bears a heavy burden of proving otherwisc. People v Rockey, 237 Mich App. 74,
76; 601 NW2d 887 (1999). “Decisions regarding what evidence to present and whether to call or
question witnesses are presumed to be matters of trial strate , and this Court will not substitute
its judgment for that of counsel regarding matters of tria] strategy.” People v Davis, 250 Mich
App 357, 368; 649 NW2d 94 (2002). “[T]he failure to call witnesses only constitutes ineffective
assistance of counsel if jt deprives the defendant of a substantial defense.” People v Dixon, 263
Mich App 393, 398: 688 NW2d 308 (2004). “A substantial defense is one that might have made
a difference in the outcome of the trial.” People v Chapo, 283 Mich App 360, 371; 770 NW2d 68
(2009) (citation omitted). Similarly, “[t)he failure to make an adequate invé_s_ji§a_ti_bi_i§_ ineffective

Ch*s‘éi_ét_ancé‘éi counsel ‘if it undermines confidence in Lthe,trialfs,outcog_gi” People v Grant, 470
Mich 477, 493; 684 NW24 686 (2004).

Defendant first contends that his counsel was ineffective forfﬁﬁi;g“ia‘investigate and call

five witnesses: 1) defense private investigator Steve Wittbort, 2) Ali Al-Marsoumi (Ali), 3) Zina
Alzand (Zina), 4) Rafeh Al-Marsoumi (Rafeh), and 5) Iman.

Defendant argues that defense counsel was ineffective forffailing to interview. and call
Wittbort, a private investigator hired by defendant, because Wittbort’s testimony would have
established that Khalasawi lied about how he obtained the picture of Alobidi and that Khalasawi
tried to get Nasser to lie about the source of the picture. In his affidavit, Wittbort averred that
Nasser said he used his own phone to duplicate a picture of Alobidi that was on defendant’s phone
and then sent it to Khalasawi, Wittbort averred that Nasser stated that Khalasawi and Alzand told
him to lie to police and say that he took the picture of Alobidi while it was on Khalasawi's phone.

Wittbort’s testimony about what Khalasawi and Alzand told Nassar was inadmissiblc hearsay.
hearing, offered in evidence to prove the truth of the matter assorted,” MRE 801(c). Hearsay is

inadmissible unless admissible under one of the exceptions to hearsay. People v Shaw, 315 Mich
App 668, 673; 892 NW2d 15 (2016). Defendant contends that Khalasawi’s and Alzand’s

must satisfy four elements to be admissible: (1) it must have circumstantial
guarantees of trustworthiness equal to the categorical exceptions, (2) it must tend

We know that the preferred statements are double hearsay and thus deemed generally
inadmissible. “Under MRE 805, hearsay within hearsay is excluded where no foundation has been
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{ competence with the benefit of hindsight.”

established to bring each independent hearsay statement within a hearsay exception.” Solomon v
Shuell, 435 Mich 104, 129; 457 NW2d 669 ( 1990). Wittbort, an agent of the defendant does not
lend circumstantiat credibility where the statements serve his client’s interest and are not an
admission against any significant interest of Nasser’s, Wittbort’s statements further fai] to meet

that Khalasawi or Alzand instructed him to lie about how he obtained the photo. At best, any
testtmony from Wittbort would have been impeachment against Nasser and not substantive
evidence. \ Defense counsel named Wittbort on the defense witness list but ultimately elected not
to call him. Since Nasser’s contradiction of Khalasawi on other crucial matters such as Khalasawi

whether it was true that he told Wittbort that Khalasawi told him to say that he obtained the picture
in a different manner. “[TIhis Court will not second-guess counsel regarding matters of trial
strategy, and even if defense counsel was ultimately mistaken, this Court will not assess counsel’s’
. People v Rice, 235 Mich App 429, 445; 597 Nw2ad
843 (1999). Defendant cannot overcome the strong presumption that defense counsel’s decision
to not call Wittbort and rather rely on Wittbort’s report was sound triaj strategy.

Defendant next argues that defense counsel was also ineffective for, failing to cither’,

interview or call Ali and Zina, and to establish that Alzand had a motive to conspire with Khalasawi
to falsify evidence against defendant. In his affidavit, Ali averred that in 2013, when he and
defendant refused to loan Alzand money, Alzand said to Ali, “I will do something to Moe. I will
get him locked up. I will put Moe away for life.” Al also stated that in 2013, he loaned Alzand
his car and when Alzand would not return it, defendant retrieved it back for him. Defendant’s
actions left Alzand without a vehicle and according to Ali, Alzand told Ali’s cousin that Alzand
“was going to put [defendant] and [Ali] away for life.” Al lastly wrote that Alzand had a
“reputation in the Arabic community of Macomb County, Michigan for being a dangerous person
who seeks revenge against person [sic] who [Alzand] believes have done him wrong.”

{This _ar‘gumeﬁt._“fa_‘i_@ also. Ali’s testimony as to what Alzand said would have been
inadmissible hearsay. Defendant contends that Alzand’s statement would have been admissible
under MRE 803(3)? as Alzand expressing his state of mind. The statements however were

2 “The following are not excluded by the hearsay rule, .. . [a] statement of the declarant’s then
existing state of mind, emotion, sensation, or physical condition (such as intent, plan, motive,
design, mental feeling, pain, and bodily health), but not including a statement of memory or belief



. _ ould have responded consistent with her
affidavit, Accordingly, Alzdnd recounted to her that a detective told him that defendant accused

him for the arson of his gas station, and that Alzand corrected him noting, “Thank God I was able
to clarify that with the detective_” While this testimony might have provided a motive for Alzand
to conspire against the defendant for accusing him of arson, it would also

from Khalasawi, who faced deportation and had been prone to be an inaccurate and disgruntled
historian,

have taken focus away

/ ' The decision not to call Rafeh does not meet the test for ineffective assistance of counscl
; either. Rafeh’s affidavit stated that he saw Alzand, Alobidi and Khalasawi at the Home Depot

! [ that Khalawasi did not need a

| admitted he knew Alobidi prior to January 2017. Therefore, the fact that he was seen with Alobidi
| eight months later was unnecessary for that point. If by implication counsel meant to argue that

\ thesiting of the three in August

was proof of their January conspiracy, a decision to forgo emphasis

on the connection was not unreasonable.

Defendant testified without contradiction that he vouched for Alobidi whon his father queried him
about Alobidi prior to granting permission for the marriage. Alobidi also testified without
contradiction that it was Iman’s decision to divorce and that at the time of trial, he and Iman were

to prove the fact remembered or believed unless it relates to the execution
identification, or terms of declarant’s will.” MRE 803(3).

3¢ all cases in which evidence of character or a trait of character

of a person is admissible, proof

may be made by testimony as to reputation or by testimony in the form of an opinion. On cross-
examination, inquiry is allowable into reports of relevant specific instances of conduct.” MRE

405(a).




testimony concerning their complicated Immigration issues and his unsuccessful efforts to bring
Iman here as his wife.

Defcndan; also claims that if Wittbort were called to testify, he would have testified in
accord with his affidavit:

auto theft investigations,” Jackson said, “No. I got this, We got this Chaldean
balls to walls.” To my knowledge, the only solicitation case that Chad Jackson has
ever handled is the case against Moe Aldolemy,

Defendant lastly argues that defense counsel was ineffective for, failing to investigate and
disclose the full extent of Khalasawi’s plea to the jury, including whether any promises were made
to Khalasawi concerning his deportation case, Khalasawi’s immigrant status and risk of
deportation was disclosed before the jury to the extent that any of the parties to this case were




aware of it. In fact, Khalasawi appeared at trial in a jumpsuit and testified that he was in a jumpsuit
because he was an immigrant of Iraq being detained by Homeland Security,

Defense counsel also thoroughly cross-examined Finkbeiner, the officer in charge of
Khalasawi’s arson case, on the issue of Khalasawi’s plea bargain at trial. The jury learned from
, i d a plea of no contest to re
stolen property in exchange for dismissal o
cooperation in the solicitation to murder case against the defendant. Finkbeiner agreed that
Khalasawi’s plea was to “a much less serious charge” and that if Khalasawi did not continue to
cooperate, he would lose the benefits of his plea barg

Khalasawi’s attorney representing him in the arson case, Johnston, agreed that there was
ultimately a Cobbs® agreement in Khalasawi’s arson case that Khalasawi
igh court misdemeanor and receive no




{

§:‘l\
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Court: Did you have an Opportunity to discuss this with Mr. Khalasawi’s attorney?

Prosecutor: Yes, I did.

Court: And you advised him of the potential for deportation associated with this
plea?

Prosecutor: Yes, and 1 believe Mr. Khalasawi understands that sort of risk.

Court: Al right, Having had that opportunity, I understand there’s certain
conditions that would weigh favorably, but not necessarily guaranty that he would
not be deported.

Defendant suggests that this particular colloquy indicated that there was some other explicit or
implicit off-the-record promise concerning Khalasawi’s immigration. The colloquy equally and
plainly also suggested that “the conditions” referred to were not outside promises, but rather the
fact that the plea agreed to was of the kind that they mistakenly thought was less likely to result in
Khalasawi’s deportation. Otherwise, Khalasawi was asked, and testified under oath at the plea
proceedings that there were no other promises, threats, inducement or coercion to get him to plea
to the reduced charges. {’Even if_defense-counsel-had discovered' that the Oakland County

consequences.”

In sum, we find that defendant received the effective assistance of counsel. Accordingly,

remand for an- evidentiary hearing on defendant’s ineffective assistance of counsél claims is not
necessary.

IIl. MRE 404(B)

nothing to do with the solicitation to murder, a_rxgi__cjgfepgignt was not given notice of the
prosecutor’s intent to introduce the evidence. 'WEEgrce_in.patt; and disagree in part.

A. STANDARD OF REVIEW

e
App 191, 195; 817 NW2d 599 (2011). “A trial court abuses its discretion
when its decision falls outside the range of reasonable and principled outcomes,” People v Yost,
278 Mich App 341, 379; 749 NW2d 753 (2008). Preserved evidentiary “error is not a ground for
reversal unless after an examination of the entire cause, it shall affirmatively appear that it is more

probable than not that the error was outcome determinative.” People v Lukity, 460 Mich 484, 496;
596 NW2d 607 ( 1999).

B. ANALYSIS




MRE 404(b) provides:

introduce at trial and the rationale, whether or not mentioned in subparagraph
(b)(1), for admitting the evidence, If necessary to a determination of the
admissibility of the evidence under this rule, the defendant shall be required to state
the theory or theories of defense, limited only by the defendant's privilege against
self-incrimination,

MRE 404(b) “is a rule of legal relevance” that “limits only one category of logically relevant
evidence”: “[i]f the proponent’s only theory of relevance is that the other act shows defendant's
inclination to wrongdoing in general to prove that the defendant committed the conduct in
question, the evidence is not admissible.” People v VanderVliiet, 444 Mich. 52, 61-63; 508 NW2d
'114(1993). The rule “is not exclusionary, but is inclusionary, because it provides a nonexhaustive
list of reasons to properly admit evidence that may nonetheless also give rise to an inference about
the defendant's character.” People v Mardlin, 487 Mich 609, 616; 790 NW2d 607 (2010).
“Requiring the prosecution to give ‘pretrial notice of its intent to introduce other acts evidence at
trial” is designed to ‘promote [ ] reliable decision making,’ to “prevent[ ] unfair surprise,” and to
offer [ ] the defense the opportunity to marshal arguments regarding both relevancy and unfair
prejudice.’ » People v Jackson, 498 Mich 246, 261; 869 NW2d 253 (2015) quoting VanderViiet,
444 Mich at 89 n 51.

CRes. gestac.evihdé‘rié‘é, is evidence that is “ ‘so blended or connected with’ “ the charged
offense “ ‘that proof of one incidentally involves the other or explains the circumstances of the
crime.” ” People v Delgado, 404 Mich 76, 83; 273 Nw2d 395 (1978) (citations omitted), The
evidence must have “a causal, temporal or spatial connection with the charged crime, Typically,
such evidence is a prelude to the charged offense, is directly probative of the charged offense,
arises from the same events as the charged offense, forms an integral part of a witness’s testimony,

or completes the story of the charged offense.” United States v Hardy, 228 F3d 745, 748 (CA 6,
2000).
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Supports the admission of such evidence. [People vSholl, 453 Mich 73 0, 742; 556
NW2d 851 (1996) (citations omitted)].

“[Tlhere is no ‘res gestae exception’ to MRE 404(b)”; meaning that the trial court cannot admit
other acts evidence that satisfics the definition of res gestae evidence without complying with MRE
404(b). Jackson, 498 Mich at 270, 274.

provided additional context to the relationship between the two men, including the animus upon
which much of the defense theory was based. Even 50, res gestae evidence must comply with
MRE 404(b), Jackson, 498 Mich at 268-269, and Khalasawi’s testimony was clearly.evidence of;

{defendant’s other bad acts under the rule. Thus, the court’s failure to analyze the evidence under
that rule was error.

Notwithstanding the court’s failure to analyze the testimony under MRE 404(b), the
evidence was relevant for a non-propensity purpose. Under the rule, evidence of defendant’s other

While it is undisputed that the prosecutor did not provide pretrial notice of the other acts
evidence under MRE 404(b), the defendant must demonstrate that this error “more probably than
not ... was outcome determinative,” Jackson, 498 Mich at 270 (citation omitted). Defense counsel
stated that despite there not being any notice, he was not surprised. In fact, defense counsel
objected to Khalasawi’s testimony because he anticipated that Khalasawi was going to implicate

or introduce a Facebook page, he has not shown that either argument would have been helpful.
Defendant’s stated reason for wanting to cross-examine Finkbeiner was to impeach Khalasawi’s
testimony, but defendant admits that Khalasawi’s credibility was impeached in numerous other
Wways and that the prosecution’s case was weak because of the impeachment, Additionally, the

prejudice defendant when Khalasawi never denied knowing Alobidi, admitted that Alobidi was
friends with Alzand, and testified that he was unaware that Alzand listed him and Alobidi as his
first Facebook friends. “Consequently, this case does not invoke the Supreme Court’s concern
that, without notice, the prosecutor was able to use irrelevant, inadmissible prior bad acts evidence
to secure [defendant’s) conviction.” People v Hawkins, 245 Mich App 439, 455; 628 NW2d 105

(2001).
IV. PROSECUTORIAL MISCONDUCT

Defendant argues the prosecutor committed misconduct in four instances. We disagree.

1. . %



A. ISSUE PRESERVATION AND STANDARD OF REVIEW

Defendant did not preserve his claims of prosecutorial misconduct by simultanegus
objection. People v Aldrich, 246 Mich App 101, 110; 631 NW2d 67 (2001).

“This Court reviews claims of prosecutorial miscond
» to determine whether the defendant received a fair and impartial tria],” Aldrich,

prosecutorial misconduct are reviewed for plain
error affecting the defendant’s substantial rights, People v Carines, 460 Mich 750; 597 NW2d
130 (1999). “To avoid forfeiture of ... unpreserved claims of prosecutorial misconduct,
defendant must establish that crrors occurred, these errors were clear or obvious, and the errors
affected the outcome of the trial court proceedings.” Peaple v Schultz, 246 Mich App 695, 709;
635 NW2d 491 (2001). “No error requiring reversal will be found if the prejudicial effect of the

prosecutor’s comments could have been cured by a timely instruction.” People v Schutte, 240
Mich App 713, 721; 613 NW2d 370 (2000).

B. ANALYSIS

The test for prosecutorial misconduct is “whether the prosecutor committed errors during

the course of trial that deprived defendant of a fair and impartial trial.” People v Cooper, 309
Mich App 74, 88; 867 NW2d 452 (2015),

Defendant first argues that the prosecutor violatederrady:{?MZz}ngdqgﬁ with the suppression
of favorable evidence; specifically, that the prosecutor suppressed implicit or explicit promises
that were a part of Khalasaw;’s plea that, if exposed, would question Khalasawi’s credibility.

In order to establish a Brady violation, a defendant must prove: (1) that the state
possessed evidence favorable to the defendant; (2) that the defendant did not
possess the evidence nor could the defendant have obtained it with any reasonable
diligence; (3) that the prosecution suppressed the favorable evidence; and (4) that
had the evidence been disclosed to the defense, a reasonable probability exists that

the outcome of the proceedings would have been different. [People v Cox, 268
Mich App 440, 448; 709 NW2d 152 (2005)].

Defendant also argues that the prosecutor all

owed false testimony concemning the plea
bargain and failed to correct

it. Defendant’s contention is inaccurate. The register of actions for

$373US 83: 838 Ct 1194; 10 L Ed 2d 215 (1963).
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solicitation to murder case, However, Finkbeiner, the officer in charge of the arson case, testified
that he contacted Jackson of the Hazel Park police station on January 27, 2017, because > the
solicitation to murder occurred outside Finkbeiner’s Sterling Heights’ jurisdiction. { Thus, neither

Defendant also argues that the prosecutor denigrated defendant’s character during opening
statement. Defendant is specifically referring to the prosecutor’s remark in opening statement that
“if you are going to try the devil, and I don’t mean to say that the defendant is the devil, but
sometimes you have to £0 to hell to get your witnesses.” When the entire statement is read in

Defendant additionally argues that the prosecutor improperly offered testimony of his own
opinion in closing argument concerning the defendant’s testimony that he was purchasing used
kitchen equipment. Prosecutors “are generally free to argue the evidence and all reasonablc
inferences from the evidence as it relates to their theory of the case.” Unger, 278 Mich App at 236
(intemal citation omitted). After a review of the record, we conclude that the prosecutor’s
comments did not constitute prosecutorial misconduct. Instead, the prosecutor properly argucd
the plausibility of defendant’s version of events, A prosecutor is free to argue “that a witness is
hot worthy of belief.” People v Caldwell, 78 Mich App 690, 692; 261 NW2d 1 (1977). Further,
the remarks were made during the prosecutor’s closing argument. The Jury was instructed that the

fail. “[D]efendant has the burden of establishing the factual predicate for his claim of ineffective
assistance of counsel.”rPe‘opj_e_y Hoag, 460 Mich 1,-6; 594 NW2d 57 (1999)>

V. MRE 404(A)



We agree that the testimony should not have been admitted, but disagree that its admission
constitutes error requiring reversal,

A. ISSUE PRESERVATION AND STANDARD OF REVIEW

We review ese
rights. People v Coy, 258 Mich App 1, 16; 669 NW2d 831 (2003). A defendant’s substantial
750, 763; 597 NW2d 130 (1999).

pay Khalasawi for supposedly murdering Alobidi. While surveilling defendant, Whiting noticed
that when defendant’s vehicle came to a stop, defendant’s hands left the wheel and went down,
Whiting testified that he relayed this information over the radio. When the prosecutor asked
Whiting why he relayed that information over the radio, Whiting responded, “We received
information in our briefing that he had some violent tendencies— Whiting then proceeded to
testify, over defense counsel’s objection, about the importance of relaying the information to
fellow officers over concern that the suspect might have a gun. The following day, jurors asked

this request to the Jury being afraid of defendant after Whiting’s testimony,
Whiting’s testimony that defendant had some violent tendencies was improper character

evidence under MRE 404(a).” There was no evidence of record that defendant was a violent
person, nor was the evidence relevant to any fact issue at trial. Defense counsel objected and the

7 “Evidence of a person’s character or a trajt of character is not admissible for the purpose of
proving action in conformity therewith on a particular occasion . . .» MRE 404(a).
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Whiting’s brief Comment did not affect the outcome of defendant’s case in light of the
¢overwhelining évidence of.defendant’s gyilt: Whiting’s testimony did not affect Khalasawi’s
testimony that defendant solicited him to murder Alobidi. Nor did it affect the evidence of

VI. OV 10

Defendant argues the tria] court erred in scoring:OV. 10 at 15 points when there was no
evidence that Alobidi was a vulnerable victim nor that he was exploited. We disagree.

A. STANDARD OF REVIEW

We review for clear error a tria] court’s factual determinations Supporting its assessment
of offense variable points. People v Gloster, 499 Mich 1 99,204; 880 NW2d 776 (2016). “Whether
the facts, as found, are adequate to satisfy the scoring conditions prescribed by statute, 1.ce., the
application of the facts to the law, is a question of statutory interpretation, which an appellate court
reviews de novo.” People v Hardy, 494 Mich 430, 438; 835 NW2d 340 (2013). Clear error exists
when the Court is “left with a definite and firm conviction that 2 mistake has been made.” People
v Stone, 269 Mich App 240, 242; 712 NW2d 165 (2005).

B. ANALYSIS

“Offense variable 10 is exploitation of a vulnerable victim.” MCL 777.40(1). MCL
777.40(1)(a) directs that 15 points be assessed when the defendant engaged in “predatory conduct.”
“Predatory conduct” is defined as “preoffense conduct directed at a victim . | for the primary
purpose of victimization.” MCL, 777.40(3)(a). It “does not encompass any ‘preoffense conduct,’
but rather only those forms of ‘preoffense conduct’ that are commonly understood as being
‘predatory’ in nature, ¢. g., lying in wait and stalking, as opposed to purely opportunistic criminal
conduct or ‘preoffense conduct involving nothing more than run-of-the-mill planning to effect a
crime or subsequent escape without detection.’ » People v Huston, 489 Mich 451, 462; 802 NW2d
261 (2011). Preoffense conduct is not “predatory if its main purpose is other than making the
potential victim an actual victim.” People v Cannon, 481 Mich 152, 161; 749 Nw2d 257, (2008)
“Victimize” is defined as “to make a victim of.” Jg. (Citation omitted). “Victim” is defined as
“1. a person who suffers from a destructive or injurious action or agency .... 2. a person who is
deceived or cheated,. .” Id. (Citation omitted). “[Ploints should be assessed under Qv. 10 only
when it is readily apparent that a victim was ‘vulnerable,’ j.e., was susceptible to injury, physical
restraint, persuasion, or temptation.” Id. at 157-158, We consider the following factors when
determining if the victim was vulnerable:



victim by his or her difference in size or strength or both, (7) whether the victim

was intoxicated or under the influence of drugs, or (8) whether the victim was
asleep or unconscious, [4d. at 158-1 59.]

A victim need not be inherently vulnerable; rather, “a defendant’s ‘predatory conduct,’ by that

conduct alone (eo ipso), can create or enhance 2 victim’s ‘vulnerability.’ » Huston, 489 Mich at
454,

The trial court’s finding that OV 10 should bescored at 15 points was not clearly erroneous,

There was testimony that Khalasawi and Alobidi were acquaintances where

defendant’s sister, However, Khalasawi was not similarly on Alobidi’s radar. Alobidi was

vulnerable to an attack from Khalasawi because it would have been unexpected, confusing and

shocking, Accordingly, a preponderance of the evidence supports finding that defendant engaged |

fs/ Cynthia Dianc Stephens
/s/ Mark J. Cavanagh
fs/ Deborah A. Servitto

16-






Ord er Michigan Supreme Court

Lansing, Michigan

April 27, 2021

Bridget M. McCormack,
Chief Justice

Bran K. Zahra

' David F. Viviano

161662 & (103) Richard H. Bernstein
: Elizabeth T. Clemnent
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Al Elizabeth M. Welch,

PEOPLE OF THE STATE OF MICHIGAN,: ' Justices
Plaintiff-Appellee, ,

v

SC: 161662
COA: 344447

Oakland CC: 2017-261887-FC

R MOE M. ALDOLEMY.
Defendant-Appellant.

"

/

On order of the Court, the application for leave to appeal the June 11, 2020
judgment of the Court of Appeals is considered, and it is DENIED, because we are not

persuaded that the questions presented should be reviewed by this Court. The motion for
immediate remand is DENIED.

Se— 4 I it bl I - .- el

L, Larry S. Royster, Clerk of the Michigan Supreme Court, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court,

April 27, 2021
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from this filing is
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Clérk’ s Office.



