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QUESTION(S) PRESENTED

1.) WhetheR The PEHHOMQR Damonl CookK HAS MAde
A SubStantial Showing Of The DeNial OF A

ConstitutioNAL RiShT PursuanT To 2.8 USC
72530)2) TN ORdeR To B LIS 5

CertiFicate OF APReal AbilitY 7Deu uE Process’
See SlacK v. McDaniel (Z000) 529 US.HT3, HB3

See NelSon v. Walker(Zndcic 197121 F3d 878 8372
See. MilleR-EL V. CocKrell(2003) 537 U.S. 3772

2) WhetheR The Rotitioner’” 3Rd Rule bob)(o) Motion
WAS TimelY Filed WithiN A ReasaNAble Tive.
it BT e TR e
Cir. 20720 23 , 100 Y 2 !
See UNited States v, Hollz man(1985) M7 F.”Ld‘ 1 U, ] qSZOZJ?hC‘ )

3) WhetheR The Pe_{’iﬁor\leR’ngCl QU‘Q(OO(ID)((O) Mo+ioN
PreSented EXtraordiNary CifcumStances
Warran+in 9 RE—,QPENnNS The. FiNAL. Jud9MenT
AS ALL() PhelPS™ Factors SuPPorted ReConSidering

The District CouRT” 2007 Habeas CorPus JudamenT 7

See PhelPs v. Alameida(Qthcit. 2009) 51 F 3d 1120, 1134-1140
 See BYNoe v. BACA(QHhCir.2020) Qoo F.3d 9772, G80(cock)
%z DAVIS v. MoRoNey (Hheir201m) 857 F.2d 1148, 150 - I?TCOOW
H.) WhetheR There WAS TNSUFFicieNT EVidence. of Fofce
To EStablish FetitioNeR Damon Cook™ Guilt
BeYoNd A ReasonNAble DoubT 7

See PeoPle v. GHFFiIN(7004) 33 CAL.H+h 1018, 102323

See JACKSON v. VirQinia Y43 US, 307, 31(p ,995.cT.2781,21791
See TN RE WiNShiP 39T US, 358, 369, Q0SCT. 1068

P ————

See. Fiore v. White 531 US.225,229 171SCT. 7112.(Z001)
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ContiNue PASe To Question Presented No.1,3

The 28 USC 2253(0)2) Statute does NoT SheciFY

[ That A PetitioNeR MusT Show That(1) Jutists oF Reason

Wauld Find T+ debatable WhetheR The DistricT CourT
Abused Tts discretiod TN denVing The Rule (olb)Xl) Motion
Aud(2) Jurists oF Reason Would Find T+ debatable
WhetheR The UNderlVing Section 2254 Rotition ] States

A Vo“:l Claim oF The DeNial of A ConstitutioNAL RISKT

1o[See SlacK v. McDaniel. 529 US Y13, UB3

e Nelson v. WalkeR 121 F.3d 878, 837

+|The. 28 USC 2253(CX2) Statute ONIY SPociFies That The Coudl
L IMAY Tssue A CerhiFicate oF APRalability oNlY WheN

- |Mhe PetitionNer Has Made A Substadtial SHowing of The
. Denial oF A Constitutional RIGHT, Which The RetitioneR
. DaMon CooK HAs Made A Substantial Cleal SHowing OF
LINSuFficieNcY of The Evidence of Force Which

AMouUNT To A DeNiaL of DUE Process of LAw,

A ConstitutionAL Ri9hT TN Viol AtioN OF The

14 th AMendmenT ToThe Unlited States ConStitutioN.
Therefore, A CertiFicate OF APPaal Abi11+Y Should HAve. BeeN

TS ued Tl This Case PursuanT To 28 USC 2253C)(2) ANd

o TNSuFficlency of The Evidence of Force IS A
Metitorious CLATM Which AMounT To AN EXtrAOHdINAFY

Circumstance. UndeR Federal Rule bo(b)o) PursuanT To

See DaVis V. MoRoney (th ik 2017) 857 F. 3d TH8,"150-153

. itol i ’ To BuFSue CA%E Al
entally Meritorious Claim, DilidenT EFforts .
I(’YQ.Q%‘OHH‘QQS OF DisHricT CoukT Sr?am’lmg OF Case; AmounTed Toc%tt&oré;ﬂf\g




CoNTINUed
| 5} QUESTlON(S) PRbESENTED
Bl \Whother Tre District CourT™ denial Of 384

Petitioner DAMon CaoK'™ Rule. bbo( b%((o) Motions
Was AN Abuse of DisCretion 7

See Buck V. DAVis (2017)
137 S.CT. 159, 77718

2017 U.S. Lexis 14729
197 L.Ed.2d 1 .

See BYNOE Qlolo F3d A Q8T (Cok)

5o BYNoe v. BACA@Hhcit 2020) Yol F3d A+ Q19

See DAVIS V. MOROM&Y(%HC]’KiOI’?)
3571 F.3d TH8, 750- 153 (Cook)

See. UNited States v. Holtzaman (Qthcir 1985)
162 F.2d 120, 12.5(Cook)

\ﬁlacgg.\/;ﬁw_rf‘—o%?“\/ e ' (;o ,;\Z\ DistricT CouRT””
eCiSioN To De Ule bo otionN; ANd ,
Review de, NoVo ANY Questions ofF LAV\/‘OUt:ldztkP\/HJQ

That deCisioN. See LAL v. CaliFornia Glo F.3d518, 523
\Q+hCir. Zalo

)
Sez Bynoe v. BacA(hcir2520) Aub F.3d 412,919, 980




assistance of trial ‘counsel, ‘
Iv.
THERE IS INSUFFICIENT EVIDENCE TO‘ SUPPORT

APPELLANT’S CONVICTIONS FOR RAPE AND
FORCIBLE ORAL COPULATION

There was insufficient evidence to convict appellant of forcible rape and
. . rr 9%
oral copulation because there was no evidence of threats or 'force "to the
complaining witness, nor did she testify she feared "immediate and unlawfu!"
bodily injury. Accordingly, appellant’s convictions must be reversed.
A. STANDARD OF REVIEW.
The proper standard of review for a sufficiency of the evidence chalienge

1s whether, on the entirs record, a reasonable trier of fact could have found the

defendant guilty beyond a reasonable doubt. (People v. Jones (1990) 51 Cal.3d

294, 314; People v. Johnson (1980) 26 Cal.3d 557, 576-578; Jackson v. Vireinia

(1979) 443U S. 307, 318-319.) The appellate court must view the evidence in
a light most favorable to the judgment and must presume in support of that
judgment "the existence of a every fact a trier could reasonably deduce from the

evidence." (People v. Johnson, supra, 26 Cal.3d at pp. 576-577.) Evidence of

each of the essential elements of the offense must be "substantial". (People v.

Johnson, supra, 26 Cal.3d at pp. 576-577.)

27



B. THERE WAS INSUFFICIENT EVIDENCE OF FORCE OR FEAR

OF BODILY INJURY TO SUPPORT APPELLANT’S
CONVICTIONS.

Appellant was convicted of violations of section 261, subdivision (a){2),
and 288a which criminalizes sexual acts."a’ccomplished against a person’s will
by means of force, violence, duress, menace, or fzar of immediate and untawful
bodily injury én the person . "

Rape may be commitied by acts causing fear of immediate bodily harm
to the complaining witnsss andv does not require the threat of imminent harm.
One court has definad féar as ft is used in section 261, subdivision (2)(2), as:

"A feeling of alarm or disquist caused by ths expectation of danger, pain,

avl

disaster or the like; terror; dread; apprehension."‘ (Psopie_v. Jeff (1988) 204
Cal.App.3d 309, 325.) Thes complaining witness’s fear may evesn be
unrsasonable to satisfy this element of the offense "if the accused knowingly
takes advantage of that fear in order to accomplish sexual intercourse.” (Id., at

p. 324, quoting People v. Young (1987) 190 Cal.App.3d 248, 259.)

In Young and Jeff, the courts concluded there was insufficient evidence
to show the p;oéecutrix feared immediate and unlawful bodily injury, requiring
reversal of the defendants"convictiéns. In both cases, the defendants did not
say or do anything that wouid- induce in the complaining ‘witness fear of
immediate and unlawful bodily injury, such as threats or the use pf physical

force. (People v. Young, supra, 190 Cal. App.3d at p. 259; People v. Jeff, supra,

28 .



204 Cal.App.3d at p. 327.)

The California Supreme Court in People v. Inicuez (1994) 7 Cal.4th 847,

856 defined the element of "fear of immediate and unlawful bodily injury" as
having two components, one subjective and one objective. It must first be
determined whether there is suBstahﬁal evidence that the complaining witness
"generally entertained a fear of immediate and unlawful bodily injury sufficient
to induce her to submit to sexual intercourse against hef will"; this is the
subjective component. Although the "extent or seriousness of the injury feared
1s immaterial", there must be some evidence that the complaining witness
genuinely feared injury. (Id., at pp. 856-857.) The objective component asks
v?hether the \;ictim’s fear was reasonable under the circumstances, or, if
unreasonable, whether the perpetrator knew of the.victim’s subjective fear and
took advantage of it. (Id., at p. 857.) Both of these elements must be satisfisd
in a prosecution for rape. (Id., at pp. 856-857.)

Here, as in Young and Jeff, there was no testimony that the complaining

witness was ever threatened by appellant, or that appellant used force in

accomplishing the sexual acts. The complaining witness told appellant she did

not want him to orally copulate her, but she did not testify that she feared
- appellant would harm her. During the sexual intercourse following the oral
copulation, she testified she told appellant she did not want to do that, and tried

to push appellant off her, (R.T. 63, 113) However, these statements merely

29



show that the acts were accomplished against her will, not that they were
accomplished against her wil| by means of fear of immediate and unlawfu]
bodily injury. The complaining witness never testified she was afraid.

(Compare with People v. Iniguez, supra, 7 Cal.4th ar p. &57 [substantial

evidence that complammo witness genuinely feared immediate and unlawful
bodily injury where wimess testified she "froze because she was afraid," and that
she "did not move because she feared defendant would do something violent."].)

Because there was insufficient evidence to support the element of force

or fear of immediate and unlawfyl bodily injury, appellant’s convictions on the
forcible rape and oral copulation counts must be reversed; moreover, any further
proceedings on the two counts are barred by the Double Jeopardy Clause.

(People v. Green (1980) 27 Cal.3d 1, 62.)

Se_e_ PeoPle v. Griffin (ZooL!)

33 Cal. 4% 1015 (Force. Eloment)

b Cal. RPR. 3d 84|
a4 P. 2d logq
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§13.58 Apoeals and Writs in Criminal Cases +  13-66
S

v

§13.58 18. Sufficiency cf Evidence

Due process requires every 2lement o be proven bevond a reasonable
~ doubt. In re Winship (197 39 LS 358, 364.90 S Ct 1068. A petition for
federal habeas corpus relief mav challenze the sufficiency of the evidence
supporting a verdict. See. e.g.. Jackson v Virginia (1979) 443 US 307.99 S
Ct 2781: Vachon v New Hampshire (1974) 414 US 478. 91 S Ct 664
Thompson v Louisville (1960) 362 US 199. 80 S Ct 624. The court mav
grant habeas relief only if “no rational trier of fact could have found proof
of guilt beyond a reasonable doubt.” Juckson, 243 US at 324.99 S Cr at
2791. See also Cavazos v Smith (2011) _US__ . 1328Ct2.6(Ninth
Circuit substituted its own opinion for that ol jury and erroneously con-
cluded that California appeilate court unrzasonably applied Jacksen v Vir-
ginia). The purpose of a Jacksen analvsis is to determine whether the jury
acted in a rational manner in returning a guilty \"erdict based on the evi-
dence before it. not whether im proper evidence violated due process.
MecDaniel v Brown (2010) 338 US 120. 130 S Ct 60\ 672 tevidence suf-
ficient despite faulty testimony regarding DNA probabilities;. See also
Coleman v Johnson (2012y ___US ___, 132 'S Ct 2060 (Court of Appeals
unduly impinged on jury’s role as fact finde r). When alternative theories of
liability are presented to a jury. a general verdict is valid as long as the evi-
dence is sufficient to support one of those theort es. Grigin v U5, 11991)

S02US 46. 112 S Ct 466 (distinguishing between factual and feaul sufti-
ciency for purpose of determining whether il_zd: ent withstands arack on

due process grounds).

The foilowing Ninth Circuit cases mav be insiructive regarding the

sceope of this ground:

* Boverv Bellegue (9th Cir 20111 £33 F32 937 (sufficient avidence of
specitic intent to killn

e Ngov Giurbino (Sth Cir 2011) 651 FAd 1112 (sufficient evidence of
specific intent to Kilh):

* Emeryyv Clark (9th Cir 2011) 643 F3d 1210 (due process challenge
to sufficiency of evidenca supporiing gang enhancements and special
circumstance findings):

o Juan H. v Allen (9th Cir 2003) -f»OS F3d 1262 (under AEDPA. stale
prisoner must show that state court’s decision finding surficient evi-
cence was objectivaly unreasonable: and

* Schell v Witek (Sth Cir 20000 213 Fad 1017 (fingerprint evidence
found sufficient).

. Fiore v. White (20al) 531 US. 2715, ZZCI
121 S.CT.TZ, 148 L.Ed. 24 fo’zq
. Retrial Barred bY Double JEOPQVAY

Burks v. UNited States 437 U.S. 1,18
98 S.CT. 2141, 2151
57 U Ed, 241,19 (1918)




§13.58 Appeals and Writs in Criminal Cases + 13-66

§13.58 18. Sufficiency of Evidence

Due process requires every element to be proven beyond a reasonable
doubt. In re Winship (1970) 397 US 358, 364,90 S Ct 1068. A petition for
federal habeas corpus relief may challenge the sufficiency of the evidence
supporting a verdict. See, e.g., Jackson v Virginia (1979) 443 US 307,99 S
Ct 2781; Vachon v New Hampshire (1974) 414 US 478, 94 S Ct 664;
Thompson v Louisville (1960) 362 US 199, 80 S Ct 624. The court may

grant habeas relief only if “no rational trier of fact could have found proof.

of guilt beyond a reasonable doubt.” Jackson, 443 US at 324, 99 S Ct at
Circuit substituted its own opinion for that of jury and erroneously con-
cluded that California appellate court unreasonably applied Jackson v Vir-
ginia). The purpose of a Jackson analysis is to determine whether the jury
acted in a rational manner in returning a guilty verdict based on the evi-
dence before it, not whether improper evidence violated due process.
McDaniel v Brown (2010) 558 US 120, 130 S Ct 665, 672 (evidence suf-
ficient despite faulty testimony regarding DNA probabilities). See also
Coleman v Johnson (2012) ___US ___, 132 S Ct 2060 (Court of Appeals
unduly impinged on jury’s role as fact finder). When alternative theories of
liability are presented to a jury, a general verdict is valid as long as the evi-
dence is sufficient to support one of those theories. Griffin v U.S. (1991)
502 US 46, 112 S Ct 466 (distinguishing between factual and legal suffi-
ciency for purpose of determining whether judgment withstands attack on
due process grounds).

The following Ninth Circuit cases may be instructive regarding the
scope of this ground:

» Boyer v Belleque (9th Cir 2011) 659 F3d 957 (sufficient evidence of
specific intent to kill);

e Ngo v Giurbino (9th Cir 2011) 651 F3d 1112 (sufficient evidence of
specific intent to kill);

s Emery v Clark (9th Cir 2011) 643 F3d 1210 (due process challenge
to sufficiency of evidence supporting gang enhancements and special
circumstance findings); '

o Juan H. v Allen (9th Cir 2005) 408 F3d 1262 (under AEDPA, state
prisoner must show that state court’s decision finding sufficient evi-
dence was objectively unreasonable); and

o Schell v Witek (9th Cir 2000) 218 F3d 1017 (fingerprint evidence
found sufficient).
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. |The TS5UE 0f NON-CONSENT 15 NOT CoNSistent With
- IThe OF19INAL Police RePort(s) And IS NoT Consistent with
. The. PrelimiNarY HeoriNG TranscriPT dated oN July 25,1997

- ISee RePorter' TranScript Pages b3, 113

||EFiN Healey ™ Trial Testimony 0R Trial Statements Ts NOT
- |IN The Ori9iNAL Police RePorts) And IS NaT IN The

1 PreliMiNarY Hearing TronscriPt dated on JulY 25, 1997

This Soes To The CredibilitY"of Erin Healey That

|
i
H
!

!
f

~F0‘Se EV\deMCE, FQ‘S?;ESHMOM\/, PQYIUVedTesHMM!/

EviN Healey” Trial Testimony oR Trial otatemeNts Redarding

. 1She Had Lied ON The WitNess Stonld About |

- INON-CoNSenT Aud Committed Perdury BUTThe
- “ProSecutoR” BrioN SUSSMAN Had Deliberotely WithHeld |

- OR CoNSealed This Fc,n,c_T From The JurY Thot
- lEFiN HeoleY HAd“Lied”oN The. Withess Stand Abou+

- INON-CanSenNT And CoMmitted Perdt ury AnNd

T\ne_ Sexual Acts WS Never Agnist Fiin HealeY™ willL
2 /AS Stafed iN The State CouRT OF APPeal® OPINION That
- LEXiN Healey Had "AGREED” To 90 To The MOTE L

- |For The Sexual_ AcTS. HowEVER,

L lEYiN HealeY Wwas INFluenced, Coerced, ANd

Pressured by Her MotheR, bY The Police And

- IBY The ProsecutoR To Take back He r "CoNSenT”

|

- [AFteR-The - FACT Whieh CoNStHitu fFes /

|

@\Se Evidenice, False Testimony, Frdured Testimony

NAPue. v, TLLiNois(1959) 360 US 24, 79

See Dow v, Vir9AQHCi2013) 129 F 3d 1041, 1ot




-1 This De ManNStrates Trat Erin HealeY ActuallY CoNSented
- | To The Sexual ACTs RuT Took Her CoNSent back
- |Atter-The-Foct ON The Wi tness StaNd bY The
«|[ENFluenced, Coercement, And Pressures From HerMother

- [IFroM The Police., And From The. ProSecuto Whi
| , And ch
- ICoNsttutes False EVldeMce,FolSeS{-MeMer\Hs, Blse_TlesHMom;

- |And Perduted Testimony As To The Tsswe of Noi
- ||MeaNing AQoinst Her WiLL . - OnLonle]

TS Means That D Cek 15 Ackualy THNOCEN T
- |OF The Crimes Which He Has been WroNSFullY ConVicted OF,

- [CONVictions was based Entirely UPan False EVidence,,
. iFalse. StateMents, FQ‘Se_TeSHMoN\/, Perdured Testimony |

- And INSufFicieNT EvideNce Of TestimonY From {

- (EriN Healey To Prove. The Othetr EleMenTs Of The
- Crimes BeYond A Reasonable DoubT, |

é;gEk'\r\l HealeY Never TestiFied That She Was Afraid
- IINSufficieNT Evidence of The Fear ElemenT

-2 [There Was No Trial TestimoNY Fram Erin HealeY That 1
- [DAmoN Cook USed Force. TN AccamPlishing |
. The SeXuaL Acts. — | /
_||ITNSufficieNT EVidence of The Farce ElemenT |

UDAMou CooK TS Truly FacTual LY. And ACTUALLY |
- | INNOCENT of The CtiMes Which He Has Been

WroNGFULLY CONVICTED OF.
| ("NOT GUILTY.) |

I
I
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T\/; All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in Lthe ca
all parties Lo the proceeding in the
petition is as follows:

plion of the case on the cover page. A list of
court whose judgment is the subject of this
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the Judgment below,

OPINIONS BELOW

M For cases from federal courts:

i B f 'j‘.‘()i

The opinion of the United States court of appeals appears at Appendi A to
the petition and is

[ | reported a '  or
I ] has been de\w nated for publication but is not yet reported; or,
M s unpublished.

H

The opinion of the United States district court appears at Appendix C o
the petition and is

[ ] reported at : ()1-, .

1] has been designated for publication but jg not yet r epor ted; o

M Is unpublished.

cus=es 1o staie COUFLET

The opinion oi the highest state court to review Lhe merits appears at
Appendix to the petition and is

[ | reported at : o,
['] has been designated for publication but is not yet reported; or,
[ 1is unpubhqhed

The opinion of the court
appears at Appendix to the petition and is

[ ] reported at ' . or,
[ ] has been designated for publication but is not yet reported; or,
[]is unpubllshed




JURISDICTION

l\/ For cases from federal courts:

. The date on which the Un:’ted S%ﬁtes Court of Appeals decided my case
was :

['] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file Lhe petition for a writ of certiorari was granted
toandincluding . . . (date)on. . " (date)
in Application No, __A___ '

The jurisdiction of this Court is invoked under 98 U S. C. §1254(1).

See HobhN V. UNited States (1998) 524 U.S. 23, 245

I8 5.CT1AA, T4, 141 L.Ed2d 242, 259

[ | For cases from state courts:

The date on which the highest state court decided my case was

C AT Copy ol TRAL QECISTonap pears al A ppendix .

[ 1A timely petition for rehearing was thereafter denied on the following date:
. , and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. __A_____ |

The jurisdiction of this Court is invoked under 28 U.S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED '

1H+h AMeNdMenT ToThe United Sates ConStiution

See JACKSON . Virginia(1979) Y43 1S, AF 3llo, 324
qQ9.CT. 27181, 2791 |

See TN RE WiNShiP(970) 397 |JS. 358, 3bH
QOS.CT.IOLDB, 25 L.Ed.24 38

See Fiote v. White (2001) 531 Us, 275, 779
- 171SCT 1z 71y T

See. WHIONT V. WesT(992) 505 U.S. 27T, 295-797

See Hetrera v, Collins(1993) 50l US. 390, Hol-Yo72

See 28 USC. 2253(CY2) (COA)

INSUtFiCieNT EVideNce of Force

HAS Beon Proven-Denial of FAIR Due Process
OF LAW TN ViolAtioN of The 1H1h ANeNdMeNT
T0 The UNited States ConstiFuFioN

Se SlacK v. McDaniel 529 US 473, 483
170 S.CT.1595 (2000) (COA)
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STATEMENT OF THE CASE

See The United States Maistiate. Judge’s
- RePort And RecommendatioN o

The First Federal Habeas Corpus
PetitioN IN The CASE OF:

DAMoN B. CooK v. Genrge M. GalLAZ A
IN CASE NumbeR CVen-8559 R K{MC)
For The. FACTS ANd '

( Otate MeNT OF THE CASE.

“The State oF California Eal led To Prove Tre ElemenT of Foree ”>

See KellY v, Roberts( IOthcir 1993 ) —
48 F.2d 802309_10,%

See Fiore v. White(26o1) 531US.225, 279
12158.¢cT 112, 1Y

:EHS CouRT™ Precedents MokKe Clealr That

AMoN B. Cook'™*ConVictions And CoNtinted ThCarefation
N These Charges. ViolAtes DUE PROCeSS of [AW
IN ViolAton Of The 14 th AMeNdMenT US, CoNStitution
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‘REASONS FOR GRANTING THE PETITION

This UNited States SuPreme CouRT Should GrcNT The, Peﬁ‘rlor\l
FoR WRIT OF Certiorari To ACCON\PhS h ‘JUusTICE’”
IN This CAse..

This UNited States SuPreme CoulT Should GranT The Retition
FoR WRIT OF Certiorari To ReSolve The TMbPbriont Question
PreSented For Review To Determine WheH\eR The PtitionNeR
Damon CooK HAS Made. A SubStontiaL SHowiNg OF The
Denlicl oF A Constitutional RiShT PursuaNT To

78 U.5.C. 22.53(C)?2) IN Ofdet To ObtaiN A

CertiFicate oF APPealability 7 “DenlioL OFDUQ. Process”

oo Slack v. McDaniel 529 U.S. 413, 483
12705.cT. 1595 (Zooo) | (CoA)

Th CuRTSh ld GranT Review Tao De. W R Tre FetiioneR”
DI SORT by Motion WAS Tim Ow e %J M %s% Aole Tine

A +eR The Gt C\YCUlT SCA%e. OF \’ oe \I
, 980 (CooK)

See. UNited States \. Hollmv«au(%cw \%5) %7_ Fizr“no T25(Cock)

Thi T Id GranT ReView To Determine, WhetheR Tre RtHoneR
o R O X e el EXHPAORGINALY C ircuthShances

Wo‘rthNQ QE-OPeN\MS The FiNaL JuddmenT, AS ALL( (o) PhelPs

Factors SuPPoyted QeCoNS\c\ehtB T\—Q'D\S‘rlrmT CouRT"™ 2007
HAbeas CorPus JudamMenT 7 See Davis 857 F.3d 748, 150-153

This COURT Shauld GranT Review To Deltermine WhetheR
Thele WAS T_NSUFFlC\eNT EVideNce of Force To F_S‘\’ab\(;s\’\
PotitioneR DaMon CookGuilt BeYord A ReasonAble DoubT 7

This CouRT Should GranT Review To Determine WhetheR
The. :D\SThCT CouRT Abused T+s :DtSCk”ehoM DenYinNg
PetitionNeR™ 3Rd Rule loo(b) (o) MotioN T
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‘NOTE: T, Damon B. CooK Have Worked Harde R
—  Than PhelPs and BYNoe TN THYING

To Obtain Rule (0o(b)(b) RelieF.

This U.S. SuPreme CouRT Have Held That The Dut Process Clause
OF The FourteeNth AmendmenT Forbids A State To ConVicT A

PerSoN oF A CriMe WithouT ProVing The EleMenTs OF Trat CFi
BeVod A ReasonAble Double —  — o That Crime

' See Jackson H43 U.S. AT 3Ll
See TN RE WinNShiP 397 U.S. 358, 3b4

%e Fiore V. White 531 U.S.225, 229
Geo WFIGhT v. WesT 505 US.277, 295-297
see Herrera v. Collins 500 U.5.390, Hol-407Z2

*“NoTrial TestimonY oN The ElemenNT of Fotrce Y
“INSufFicienNcY of The EvideNce of Force .V

CONCLUSION

The petition for a writ of certiorari should be granted.

' ctfully submitted,
-~ “

Date:



Additional material
from this filing is
‘available in the

Clerk’s Office.



