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assistance of trial counsel.

IV.

THERE IS INSUFFICIENT EVIPF.NCE TO SUPPORT
APPELLANT’S
FORCIBLE ORAL COPUT-ATtTtv

There was insufficient evidence to convict appellant of forcible rape and 

oral copulation because there was no evidence of threats orTprce’m the 

complaining witness, nor did she testify she feared "immediate and unlawful- 

bodily injury. Accordingly, appellant’s convictions must be reversed. 

STANDARD.OF REVIEW.

CONVICTIONS FOR RAPE AND

A.

The proper standard of review for .a sufficiency of the evidence challenge

is whether, on the entire record, a reasonable trier of fact could have found the 

defendant guilty beyond a reasonable doubt. fPeoole v- Jones (1990) 51 Cal.3d 

294, 314; People v. Johnson (1980) 26 Cal.3d 557, 576-578; Jackson v Viraini,

(1979) 443 U.S. 307, 318-319.) The appellate court must view the evidence in 

a light most favorable to the judgment and must presume in support of that 

judgment' the existence of a every fact a trier could reasonably deduce from the 

evidence." (People v. Johnson, supra, 26 Cal.3d at pp. 576-577-.) Evidence of 

each of the essential elements of the offense must be "substantial". (People v, 

Johnson, supra. 26 Cal.3d at pp. 576-577.)

27



B. THERE WAS INSUFFICIENT EVIDENCE OF FORCE OR FEAR 
OF BODILY INJURY TO 
CONVICTIONS.

SUPPORT APPELLANT’S

Appellant was convicted of violations of section 261, subdivision (a)(2), 

and 288a which criminalizes sexual acts "accomplished against a person’s will 

by means of force, violence, duress, menace, or fear of immediate and unlawful 

bodily injury on the person , . .

Rape may be committed by acts causing fear of immediate bodily harm 

to the complaining witness and does not require the threat of imminent harm. 

One court has defined fear as it is used in section 261, subdivision (a)(2), as: 

"A feeling of alarm or disquiet caused by the expectation of danger, pain, 

disaster or the like; terror; dread; apprehension.'-' (People v. Jeff (1988) 204

The complaining witness’s fear may even be

the accused knowingly 

takes advantage of that fear in order to accomplish sexual intercourse." (Id., at 

p. 324, quoting People v. Young (1987) 190 Cal.App.3d 248, 259.)

In Young and Jeff, the courts concluded there was insufficient evidence 

to show the prosecutrix feared immediate and unlawful bodily injury, 

reversal of the defendants’ convictions. In both cases, the defendants did not 

say or do anything that would- induce in the complaining witness fear of 

immediate and unlawful bodily injury, such as threats or the use of physical 

force. (People v. Young, supra. 190 Cal.App.3d at p. 259; People v. Jeff, supra.

Cal.App.3d 309, 325.)

unreasonable to satisfy this element of the offense

requiring

28 •



204 Cal.App.3d at p. 327.)

The California Supreme Court in People v. Inipue.7 (1994) 7 Cal.4th 847, 

856 defined the element of "fear of immediate and unlawful bodily injury" as 

having two components, one subjective and one objective, 

determined whether there is substantial evidence that the complaining witness 

"generally entertained a fear of immediate and unlawful bodily injury sufficient 

to induce her to submit to sexual intercourse against her will"; this is the 

subjective component. Although the "extent or seriousness of the injury feared 

is immaterial", there must be some evidence that the complaining witness 

genuinely teared injury. (Id., at pp. 856-857.) The objective component asks 

whether the victim’s fear was reasonable under the ci

It must first be

circumstances, or, if

unreasonable, whether the perpetrator knew of the victim’s subjective fear and

took advantage of it. (Id., at p. 857.) Both of these elements must be satisfied 

in a prosecution for rape. (Id., at pp. 856-857.)

Here, as in Young and Jeff, there was no testimony that the complaining 

witness was ever threatened by appellant, or that appellant used force in

accomplishing the sexual acts. The complaining witness told appellant she did 

not want him to orally copulate her, but she did not testify that she feared 

appellant would harm her. During the sexual intercourse following the oral 

copulation, she testified she told appellant she did not want to do that, and tried 

to push appellant off her, (R.T. 63, 113) However, these statements merely

29



show that the acts were accomplished against her will, 

accomplished against her will by
not that they were 

means of fear of immediate and unlawful
bodily injury. The complaining witness never testified she was afraid.
(Compare with People yojniguez, supra. 7 Cal.4th at p. 857 [substantial
evidence that complaining witness genuinely feared immediate 

bodily injury where witness testified she "froze because she 

she "did not

and unlawful

was afraid," and that

because she feared defendant would do something

was insufficient evidence to support the element of force

move
violent."].)

Because there

or fear ot immediate and unlawful bodily injury, appellant’ 

forcible rape and oral copulation counts must be reversed; 

proceedings on the two

s convictions on the

; moreover, any further

are barred by the Double Jeopardy Clause.counts

(People v. Green (1980) 27 Cal.3d 1, 62.)

s e-e. People V. G-Kffkl f?rW-Q
33 Cfil. 4-Hi | OIS fFortai BeMeuti 

lbcol.RP4-R.3d 831
34 P. 3d iogq

3a
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§13.58 Appeals and Writs in Criminal Cases • 13-56

§13.58 18. Sufficiency of Evidence
Due process requires every element to be proven beyond a reasonable 

doubt. In re Winship (1970) 397 US 35S. 364. 90 S Ct 1068. A petition for 
federal habeas corpus relief may challenge the sufficiency of the evidence 
supporting a verdict. See. e.g.. Jackson v Virginia (1979) 443 US 307. 99 S 
Ct 2781: Vachon v New Hampshire (1974) 414 US 478. 94 S Ct 664: 
Thompson v Louisville (1960) 362 US 199. SO S Ct 624. The 
grant habeas relief only if "no rational trier of fact could have found proof 
of guilt beyond a reasonable doubt." Jackson, 443 US at 324. 99 S Ct at 
2791. See also Cavazos v Smith (2011)
Circuit substituted its

court mav

CS___. 132 S Ct 2. 6 (Ninth
opinion for that of jury and erroneously con­

cluded that California appellate court unreasonably applied Jackson v Vir­
ginia). The purpose of a Jackson analysis is to determine whether the jury 
acted in a rational manner in returning a guilty verdict based on the evi­
dence before it. not whether improper evidence violated due process. 
McDaniel v Brown (2010) 558 US 120. 130 S Ct 665. 672 (evidence suf­
ficient despite faulty testimony regarding DNA probabilities). See also
Coleman v Johnson ( 2012 )___US___ , 132 S Ct 2060 (Court of Appeals
unduly impinged on jury's role as fact finder). When alternative theories of 
liability are presented to a jury, a genera! verdict is valid as Ions as the evi­
dence is sufficient to support one of those theories. Griffin v U.S. (1991) 
o02 US 46. 1 12 S Ct 466 (distinguishing betwe

own

en factual and iegal suffi­
ciency for purpose of determining whether judgment withstands attack on 
due process grounds).

The following Ninth Circuit cases may be instructive regarding the 
scope of this ground:

Boyer v Belleque (9th Cir 20! 1) 6c9 bed 957 (sufficient evidence of 
specific intent to kill);

• Ngo v Ghuifino (9th Cir 2011) 651 Fed 11 1 2 (sufficient evidence of 
specific intent to kill):

Emery v Clark (9th Cir 2011) 643 Fed 1210 (due process challense 
to sufficiency of evidence supporting gang enhancements and special 
circumstance findings):

• Juan H. v Allen (9th Cir 2005) 408 Fed 1262 (under AEDPA. state 
prisoner must show that state court's decision finding sufficient evi­
dence was objectively unreasonable): and

• Schell v ]Vitek (9th Cir 2000l 218 F3d 1017 (fingerprint evidence 
found sufficient).

6/14

• Fiore v, While (Tool-) 531 U.S. ISIS, JSS\ 

14-1 S.CT.rt l?., 148 L. Ed. 24 L>1S\
• RefrlaL Barred by Double. JenfNrdV
• Burks v. llMikd Skies 431 U.S. L 18 

08 S.CT. 1141, 1151 ,
51 LEd. 1A 1,1M_ (1918)



Appeals and Writs in Criminal Cases • 13-66§13.58

/'
t

§13.58 18. Sufficiency of Evidence
Due process requires every element to be proven beyond a reasonable 

doubt. In re Winship (1970) 397 US 358, 364, 90 S Ct 1068. A petition for 
federal habeas corpus relief may challenge the sufficiency of the evidence 
supporting a verdict. See, e.g., Jackson v Virginia (1979) 443 US 307, 99 S 
Ct 2781; Vachon v New Hampshire (1974) 414 US 478, 94 S Ct 664; 
Thompson v Louisville (1960) 362 US 199, 80 S Ct 624. The court may 
grant habeas relief only if “no rational trier of fact could have found proof 
of guilt beyond a reasonable doubt.” Jackson, 443 US at 324, 99 S Ct at
2791. See also Cavazos v Smith (2011)___US___ , 132 S_Ci 2, 6 (Ninth
Circuit substituted its own opinion for that of jury and erroneously con­
cluded that California appellate court unreasonably applied Jackson v Vir­
ginia). The purpose of a Jackson analysis is to determine whether the jury 
acted in a rational manner in returning a guilty verdict based on the evi­
dence before it, not whether improper evidence violated due process. 
McDaniel v Brown (2010) 558 US 120, 130 S Ct 665, 672 (evidence suf­
ficient despite faulty testimony regarding DNA probabilities). See also
Coleman v Johnson (2012)__ US___ , 132 S Ct 2060 (Court of Appeals
unduly impinged on jury’s role as fact finder). When alternative theories of ^ 
liability are presented to a jury, a general verdict is valid as long as the evi­
dence is sufficient to support one of those theories. Griffin v U.S. (1991)
502 US 46, 112 S Ct 466 (distinguishing between factual and legal suffi­
ciency for purpose of determining whether judgment withstands attack on 
due process grounds).

The following Ninth Circuit cases may be instructive regarding the 
scope of this ground:

• Boyer v Belleque (9th Cir 2011) 659 F3d 957 (sufficient evidence of 
specific intent to kill);

• Ngo v Giurbino (9th Cir 2011) 651 F3d 1112 (sufficient evidence of 
specific intent to kill);

• Emery v Clark (9th Cir 2011) 643 F3d 1210 (due process challenge 
to sufficiency of evidence supporting gang enhancements and special 
circumstance findings);

• Juan H. v Allen (9th Cir 2005) 408 F3d 1262 (under AEDPA, state 
prisoner must show that state court’s decision finding sufficient evi­
dence was objectively unreasonable); and

• Schell v Witek (9th Cir 2000) 218 F3d 1017 (fingerprint evidence ( 
found sufficient).

\
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IN THE

SUPREME COURT OF THE UNITED STATES 

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

in/ For cases from federal courts:

ihr/etYH,n 0i Unilefl States courl- appeals appears at Appendix A to

I I reported al ---------------- —— ------------- --------------- --- ; or,
! I has been designated for publication but is nut yet reported; or. 
h/i is unpublished.

J he opinion of the United States district court appears at Appendix d 
the petition and is

I 1 reported at

to

---------; or,
I I has been designated for publication but is not yet reported; or, 
M is unpublished.

F' F Fur eases from state courts:"'' ' '

the opinion of the highest state court to review the merits 
Appendix _ appears at

to the petition and is
f J reported at -------- ; or,
I J has been designated for publication but is not yet reported; or, 
I ] is unpublished.

The opinion of the _
appears at Appendix_____ to the petition and is
I ] reported at____________ |__________ __________________ . Qr
I. J has been designated for publication but is not yet reported; or, 
f ] is unpublished.

court

1.



JURISDICTION

ivf For cases from federal courts:

■ ^ dAi jqi&T iates Court of APPeals decided my case

I J No petition for rehearing was timely filed i

I | A timely petition for rehearing
Appeals on the following date: _
order denying rehearing appears at Appendix

I 1 An extension of time to file the petition for a writ of certiorari
to and including______
in Application No. __ A

in my case.

denied by the United States Court of
, and a copy of the

was

was granted 
---------(date)— (date) on

The jurisdiction of this Court is invoked under 28 LJ. S. C. § 1254(1)

S££ iiobNl V. IM-M ,SfA4-Pq riQQR) R9H U.S. 13b, 245 

118 S.CT. 1%8, EHH , 141 l_.Ed.2d 2d2, 254
I I For cases from state courts:

The date on which the highest state court decided 
A'eupy'ofthaf detisiuh appeai's at Appendix

mv case was

I I A timely petition for rehearing was thereafter denied on the following date: 
and a copy of the order denying rehearing

appears at Appendix

I. ] An extension of time to file the petition for a writ of certiorari
to and including-----------------------(date) on ______________ _
Application No. __ A

was granted 
(date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a)

2.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

lHfh AMerlJ/vWff ToTVa LlH'sJ.Si'AAs CoilSli rulo:!

^Clzm'ztu0443 US'A1'3lb-37M

^ ME2G^P(mo) 3<C U.S. 358, 3faM 

soacnoios, Z5L.ej.2J 3L8 ------
Fiote V. WhIMZooD531 U.S.225, 2Z9 

121 S.CT. Ill, TiH_ ' iJ=L

s“ Wfi9hT v. VJp.sTfm? 1505 U.5.277, 295-237 

Sk Jkt&MjtCoteCfflS)5doU.S.39o, mZZoZ

S“ 28 U.S.C. 2253 (CT2) (COA)
INSuff iCiesJT EVidejJaTofRjfae
nr f liTi i ^AlR Pup Pj-nCeSS
•^nr^TlJl °iiAtIONJ Che. ITH+lA/^eKldMeAT
IO 1 he. UNl red SfAheS CoNS+rFuFioN
SbcK v, McDadiel 5Z3 U5 M13, H83
LZo S.CT 1595 (2.000) (COA)
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STATEMENT OF THE CASE

See The. iMled S+AleS Mq9*\S\Ya\e. Jud9e.’s
Ke_PoH- Ahici RecoMMehldaKohl OkI 
Ihe. FiVs+ FedeM- HabeqS Cop PUS
re+itioisi iu The. Case of:
^^QbLBi.CooK v, &gnpqp m \-r \

Fo'tS F^rf AMd3'85^ 

f'-Sa^MjaiSfawl ^
force. ”,See MX#.£°y±s{ lothcik to)

nqST.zd SopJoq-iq Fn 11.
See. FioPe. „ . ^XihiMC>oi) 531 u:s. 175, ZZ9

1Z1S.CT. Z1Z, T14__ ----
Sm (7°Uljr’S|^eCecleF|-fe Make CleapThaf

w VioLa+iofI OfT^TF»0^^W
lohl



'REASONS FOR GRANTING THE PETITION
This UUited StAteSSuPheMeCouRT Should GfaUTThe PehFiod 

FoR WRIT OF CeH-iorari To ACCOMPlish JUSTICE 

IN This CflSe.
Th’iS United StAteS SuPteMe. CouRT Should &hQNT The PehihioN 

FoR Na/RIT OF Certiorari To ReSolve The TMfbr-UJhQUeShoU 

PreSeiJted FoR RevieW To TetemitJe WhetheR The PetitioUeR 

I)amoi4 CooK HAS Mode A SubStaidtiAL SHovJiN9 OF The 

DeNiaL OF A CoNStitutioMAL Ri9hT PuIrSuaNT To 

28 U.S.C. 17-53(0(2,) IN order To ObTaiN A
CeH-iFfCAp£ OF Appeal Ability ? IWioL OFlPue Process” 

Sag, 5Lock v. McDaNieL 52_P U.5. HT3, H83
17oS.CT.15P5 (Zooo) (CoA)

See l lKi;-U Skhes V. Unlb Ata
3&f fei^tb)(W MotloU ^le^^^^AORliRAryTjrcuiMAite 

V\larraUtiU9 RE-0PeiiU9 The FitiAL Tud9Me.iJT AS ALL((d) PhelPS 

Factors Supported ReCoNSideriiB ThelistticT COURT s2oo2 

hUbeaS Corpus Jud9MeUT? SeepAVis 951 F.3d 1M8, 156-153
This COURT Should GrattT ReVieVj. To TetetMiite. WhetheR 

Thehe WAS TNSuff icieitT Evidence. o£ Force To Establish 

PptltinUpR TAMoiJ CootT Guilt BeVoild A Rea Soil Able PoUbT .
This CouRT Should G-rahlT RevieW To DetehMirle WhetheR 

"Te DisTricT CouRT Abused IPs Discretion DeuViU9 
CtitioUeR,s 3Rd Rule (aO(b){Id) Motioit ?

5.



NOTE. I, TamqnI B.Cook _Mavp. Wni'kprl HairdeR 

ThaU PhelPs AMd BVNoe. XnI ThVit\l9 

To Obduitd Rule (oo(b)((p) Relief.
This U.S.SuPhzMe CouRT HAVe. Held TlnaH THelDuE Process Clouse. 
OF The. FoU\fTec>t4f n AMeKldMeidT Forbids A SbAfe. To Cot\IVicT A 
\lrS0Kl OF A ChiMe WifhquT PlroV[isl9 The. EleMeUTs of TtafCriMe. 

3eVot\ld A ReaSoslAble. IDoubT.
See JAckSotsI MM3 U.S. Af 31to 

See XM REVJihlSbiP 3M1 U.S.358, 3loM_
See. Fiolre v. White 531_ 13.5.2-3.5, 7,7-M
qog WdflhT v. ViesT 5o5 U.5.2T1, 195-191
See HeirtelrA v. CoIUnIS 5Ota U.S. 390, Hoi- Hoi

tfl\loTlrlQL~TesftMoiNiV Qtsl The Elg.Mg.NlT of FoTce.?* 
^XNiSuff ici&tMcV Qf The. Evidence, of Fofcg: P

CONCLUSION

The petition for a writ of certiorari should be granted.

HeS'oectfully submitted,

Sg-PFeMbg.R 1; 2-Q2L1Date:

to.



Additional material
from this filing is 

available in the
Clerk's Office.


