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QUESTION(S) PRESENTED

1.) WhetheR The Pe.‘l"lhor\IeR Damon CooK HAS MAde
é\ Sgis;m}r\mol_LS %\/PII_I]NSPOF The Dremqi é)? A
ONSHtutioNAL Ki urSuaNT TO usc
22.53(C)X2) TN ORdeR To ObtaiN A

CertiFiCate OF APPeoLAbHﬁY P Dextial oF Due Process”
See SlacK v. McDaniel (Zooo) 529 US.HT3, H83

Gee Nelson v. Walker (Zndcic 1997121 F3d 878, 832
See MilleR-EL \. CacKreli(2003) 537 U.S. 322

2.) WhetheR The Botitio CrlaR 5 3Rd Rule bolb)lo) MotioN
WS TnMeI\/ Filed WithiN A ReasoNAble Time
AfteR The QthCircuiT>CAsE OF: RYNoE v. BACA

(Athcir. 2020) Qlolo F-3d 972980 Filed dul ?
See UNited 5+A+(;S(\)/ Holzman (1985) 67 - F2d 7%2?;01u.ﬂ

3) WhetheR The Rtitioner” 3Rd Rule loo(b)(o) MotioN
Presented. Ex+\errdmAr\/ CircuMStaNces
\/\IQH’GNHNS PENINQ The FiNAL. JudOMenT
As ALL(lb) he_\PS FOC‘I’ORS SuPPorted ReconSidering
The District CouRT” 2007 Habeas CorPus JudamenT 7
See Phelfs v. Alameida (Qthcir. 2009) 51 E3d 1170, 1134-1140
See BVNoe v. BACA(QthCir.2020) Qlolo F.3d 9772 Cl8O(CooK)
?zz DAVIS W MoRoN@/(“HhCW'ZoI"I)SSq F.2d r-| 8 150-"153(Coo
H) WhetheR There WAS TNSUFFicieNT EViden ce. Of EorCe.
To EStablish PetitioNeR Damon CooK G 1B
BeYoNd A ReasoNAble DoubT 7 q
See PeoPle V. GHFFIN(2004) 33 CAL LHh 1015, 1028-
See JAcKSon V. Virginia HH3 US, 307 c1SCT2 81,2191
e TN KE WiNSHIP 39T US. 358 CT 10(08 0
See. Fiore v. White. 531 US.225, 'm ’i T. 117 (2001
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~ Conltinue Pa9e To QuestioN Presented No.1,3

The 28 USC 2253(C)2) Statute does NoT SkeciFY

,[IThat A PetitioNeR MuST Show That(1) durists oF Reason
Wauld Find T+ debatable WhetheR The District CoukT
Abuced T4s discretiod T denVing The Rule boolbX(s) MotioN

Aid(2) Jurists oF Reason Would Find T+ debatable
WhetheR The UNderlVing Section[2254 Rtition] States
A Valid Claim oF The DeNial of A ConstitutioNAL RighT

See SLacK v. McDanliel. 529 US 413, 483
5ee Nelson v. WalkeR 12]. F.3d 878, 8372

.|The. 28 USC 2753(CX2) Statute ONIY SPeciFies That The CoulT
+[MAY TSsSue A CertiFicate oF APRealAbility oNIY When

- Mhe PetitioneR Has Made A SubStantial SHowing of The

.. Denial. oF A ConstitutioNAl Ri9hT, Which The RtitioneR

. DAMoN CooK HAS Made A Substantial. Cleal SHowing OF

ITNSuEficiencY of The Evidence of Folce Which

AMounT To A DeNial of DUE Process of LAW,

A ConlshitutioNAL RighT, TN ViolAtioN OF The

19+ AMendmenT ToThe UNited States ConstitutioN.

MrereFore, A CertiFicate OF APPeal Ability Shauld Have. BeeN

TSSUed T This Case. PursuanT To 28 USC 2253()(2) ANd

e TNSUFEiciency of The EVideNce of Force TS A
Meritorious CLATM Which AMounT To AN ExtraotdiNArY

Crcumetance UNdeR Federal Rule bo(b(b) PursuanT To

Trregularities of Dis

A

e ————————————————

See DAVIS V. MQRQ%('H'E Cir2017). 857 F.3d TH8, 1507153
clestalty, e\ v ious i 2 LS ki R SR



CoNTiNUed
5) : ) QUESTION(S) PRESENTED

B \Whether Tre District CourT™ den IOL of 3RCJ
PetitioneR DAMoN CooK ™ Rule. bl b;(o) Mohions
Was AN Abuse of DiscretioN ?

See Buck v. DAvis (2017)
137 S.CT. 7159, 1718

2017 U.S. Lexis 1429
1971 L.ed.2d 1 |

See BYNOE Qlolo F.3d AFGE T (Caok)

(= B‘/l\loa V. BACA QthCit.2020) Abolo F3d A+t QA" q

Se_e_f_'DA\/ls V. MoRor\ld(’Hhclr Zol"l)
857 F.3d 748, T150- 153 (Cook)

See Uniited States v. Holtzman@ihcir [985)
T2 F.2d 720, rIZS(COO‘O

\We. Re_Vna.W FaR % A DlSh‘lcT COURT

DecisioN To DenNY A Rule o lo Motion, Aufl

Review de, NoVo ANY QueSHons oF LAW UNdel \-/5[ 93

That deCisioN. See LA+L&/ CaliForNia bIOF.345(8, 52
l

(QthCir. 20i0)
See BYNoe_ v. BACA(@thcirag25) Qb F.3d 972,979, 980




LIST OF PARTIES

T\/ All parties appear in the caption of the case on the cover page.

| 1 All parties do not appear in the caption of the case on th
all parties to the proceeding in the court w
petition is as follows:

e cover page. A list of
hose judgment is the subject of this
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

M For cases {rom federal courts:

The opinion of the United States court of appeals appears at Appendix A_ _to
the petition and 1s

[ ] reported at i ;or,

I ] has been designated for publication but is not yet reported:; ol

M s unpublished.

The opinion of the United States district cowrt appears at A ppendix _C, to
the petition and is

[ ] veported-at : or,
|| has been designated for publication but is not yet 1epmtod or,
M Is unpublished.

UV TOR cises from stateconrtg T

+

The o pamon of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at , : ;or, .
[ ] has been designated for publication but is not yet reported; or,

[ ] is unpublished.

The opinion of the court -
appears al Appendix to the petition and is

[ ] reported at : or,
['] has been designated for publication but is not yet reported; or,
[ ] is unpublished.




JURISDICTION

N{ For cases from federal courts:

The date on which the United Stlates Court of Appeals decided my case
was AUGUST 1%, i()Z .

[ ] No petition for rehearing was timely filed in my case.

| 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: . and a copy of the
order denying rehearing appears at Appendix

I 1 An extension of time to file the petltlon for a writ of certiorari was grantec
to and including - . ... _ . {date) on . (date) ' i
in Application No. ___A___-_.

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

See HohN V. UNited States (1998) 524 U.S. 230, 245
118 5.CT. 19(A, 974, 141 L.Ed.2d 242, 7_5

|
—_ |
|

[ | For cases from state courts:

lhe dale on which Lhe h]g hest state court doudod my case was
AT copy”df thut teCision™appears at SAppendix J

[ | A timely petition for rehearing was therealter denied on the following date:
. , and a copy of the order denying rehearing
appoal s at Appendix - ___.

[ 1 An extension of time to file the petition for a writ of certiorari was g"ranted
to and including {(date) on (date) in
Application No. __A____ |

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

14+h AMendMenT ToThe UNited States ConStitution
See JACKSON V. Vi raiNiA(1979) H43 US. At 3[(0 324

9Q5.CT. 7781L, 7191

S TN RE WiNshiP(970) 3977 US, 358, Kleal 1
CJOSCTIOL08 75 L.Ed.2d 368 |

See Fiore v. White(2001) 531 1S, 275, 779 |
121 S.CT. T2, 114 | ,

See WHIGhT . WesT(1992) 505 U.5.2777, 295-297
See HerrerA V. Collws(l‘m) 50l US.390, Hol-Ho7.

See 28 U.SC. 2253 CY’D (CoA) -
INSuffiCieNT EVideNce of Force

HAS Been Proven-Denial of FAIR Due Process
OF LAW TN Viol AtioN of The 1HHh AMendnenNT
To The UNited States ConstituFioN

Se OlacK v. McDaniel 529 US 473, 483
170 S.CT. 1595 (2.000) (COA COA)

3.




STATEMENT OF THE CASE

See The UNited States MaQistimte Judde’s

Re.Port And

RecommendatioN on

The First Federal Habeas CorPus
PetitioN IN The. CASE OF

DAMoN B. CooK v. George M.GaLAZA

IN CASE NumbeR CVon-8569 Ry KIMC)
For The FACTS

6 Otate MeNT OF THE CASE.

A Nd

“The State oF CaliFornia Failed To Prove The EleMenT of Foree. ”)

See KellY v, ROb

erts (10thCir 1993 )

rorce »

998 F.2d 802,809-10, FN 11.

See Fiore v. White(2001) 531US.225, 229

121 5.¢cTm 712, 71y

This CouRrT'™ elfeCed
Damon B. Cook ’Co

eNts Moake Cleal That

ON These Charges
IN ViolAHon of

Viol Al

NVictioNs ANd Continued TNCareetationl

eS DUE PROCess of Law

The 141h

Y.

0 AMeNdMeNT US. Consfitatio \



S

‘REASONS FOR GRANTING THE PETITION -

This United States SuPreme CouRT Should GronT The Fehition
FoR WRTT OF CerHorari To ACComPlish JUSTICE

IN This CRSe. |

This United States Supteme CouRT Should GranT The RtitioN
FoR WRIT OF Certiorori To ReSolve The T MbPortont QuestioN
PreSented For Review To Determine WhetheR The FotitionNeR
Damon CooK HAS Made, A SubStantial SHowiNS OF The
Denlial OF A Constitutional RiGhT PursuaNT To

78 U.5.C. 22.53(C)2) IN Ofdet To ObtaiN A

CortiFicate OF APReaLAbilitY 7 “Denlial OF Due Process”

oo Slock v. McDaniel 529 US. 4113, 483 ‘

170 S.CT. 1595 (2000) (CaA) ,
1S, Review Ta D e WhetheR Tre Rt

Lol i&gfgcgiﬂf o e Mé’w e &liﬁu?%oﬂ&lej
AfteR The Gt CircutT*Case OF . \I(gl(%eF\lé A%A Clq’rga(rc. (’)Lo% )

Sze Unlited Shiates v, Holkz men(@hcir. 1485 ) 1L F2d 120, ;]{%Sg@m@
This Cou J1d GranT ReView To Determine WhetheR Tre fenifioneR
% &am*egwf‘m%m Review To D e N CircunStances
Walran+ing RE-0PenNing The FinNaL JuddmenT; AS ALL((0) PhelPs

Factors SuPPorted ReCoNSideting The DistricT COURT™ 2007
Habeas CorPUS JudaMenT 7 See Davis 857 F.3d 148, 150153

This COURT Should GranT Review. To Dedermine. WhetheR

There WAS TNSUFFiCieNT, EVidence of Force To Establish
BoritioneR DAMon CooK®Guilt BeYond A ReasoNAble DoubT ¥

This CouRT Should GranT ReView To Determine WhetheR
The DisTricT CouRT AbusSed Tt+s DiscretioN DenYing
PoAitioneR™ 3Rd Rule (0o (b)(lo) MotioN 7

5.

. ‘ s .
otk




NOTE: I, Damon B.CooK HAve Worked Harde R
— Than PhelPs and BYNoe TN TrYinNg

To Obtoin Rule (bo(b)(lb) RelieF.

This U.S. SuPreme CouRT Have. Held That The Dut Process Clause
OF The FourteeNth AmendmenT Forbids A State To ConVicT A
Parson OF A CriMe WithauT ProVing The EleMenTs of That Crime
BeYonNd A ReasoNAble ]3%1_1‘—&?2'

See JACKSoN HHY3 U.S. A

See TN RE WinNShiP 397 U.S. 358, 3b4.

e Fiore V. White 531 U.S.225, 229
Seo. \eriShT v. WesT 505 US.277, 295-297
oo Herrera v.Collins 50k U.5.390, Hol-4H07

*No TrioL TestimonY ON The ElemenT of Force”
"TNGUFFCieneY OF The EvideNce of Force ¥

CONCLUSION

Rr

i
) > l:..

that crime beyond a reasonable doubt. Sce Jackson.

The petition for a writ of certiorari should be granted.

that the

ctfully submitied,

4 i —ﬁ’M

[2] This Court's precedents make clear that

.~ And _the parties, agrec

ore's conviction and continued incarceration on
29] Amendment forbids a State to convict a
person of a crime without proving the clements of

-

this charge violate due process.” We have held that
the Due Process Clause of the Fourteenth[531 U.S,
(1970). In this case, failure to possess a permitisa -
basic e¢lement of the crime of which Fiore was
convicted. Scarpone, supra, at 279, 634 A.2d, at

397 U.S. 358, 364, 90 S.Ct. 1068, 25 L.Ed.2d 368

443 U.S.. at 316, 99 S.Ci. 2781; In_re Winship

112,
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